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L B R 341 : 68 I C 695- 

Arunachalam Chettiar v Panchali, Padayachi (1922) M W N 189 s 65 
I C 830 16 L W 290 : (1922) Mad 66 


1032 
178 
937 
429 ; 455 
815 
2b5, 568 

1057 

539 

1012 . 

1016 

310 

205 


002 


860 

394 

421 

877 

189 
494 
182 
566 ; 704 

466 

0 

513 

62 

m 

9i2 

94 

206 

927 

327 

762 

297 

230 : 529 

843 

- 580 , 1029 

446 
- 673 

f 534 
102 


823 , 839 
461 ; 489 
< - 263 
223 
395 
* %7i 
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L J 240 ; 68 I C 928 ... 773 

Arura v Shiv dev Singh, 4 Lih L J 45 : 1922 Lah 61 ... 668 

Arur Chand v Ahmad (1922) Lah 194 : 4 Lah L J 48 ... 53 

Asad Ali v Faiaz Ah, {1922} Ail 421 ... 201 

Asad Ali v Mt Shari f-us-mssa, 1922 Lah 365 ... 908 

* Asan AU v Sarda Charan Kastagir, (1922) Cal 138 ... 150 ; 180 

Asa Nand v Mt Roshni Ba?„ 2 Lah L I 178 r 68 I C 92 ... 522 

Asaram v Chotulal, 64 I C 288 : 22 Cr L J 768 * ... 439 ; 440 

Asa Ram v Sukba Singh, 4 Lah L J 416 ... 57 8 

Asharfi Lai v Mt Naunhi, 44 A 127 : (1922} A 153 : 64 I C 11 ... 579 

Ashiq Ali v Arjuman-umnisa, 25 O C 254 ... 1083 

Asha Bibi v Ma Kyaw Yen, (1922} L B 15 : 64 I C 514 ... 606 ; 825 

Ashurfl Singh v Biseswar Pratup Narian Sahi, 1 Pat 295 : (1922} 

Pat 70 ; 3 Pat L T 273 : (1922) P 362 : 65 I C 977 ... 538 

Ashutosh Chakrabathy v Dwarika Nath Moto, 36 C L J 192 : 27 

CWN 121 ... 77 

Ashutosh Chatter }i v Upendra Chandra Aich. 27C'W N 50 ... 134 

Ashutosh Das v Emperor, 66 1 C 513 : 23 Cr L J 289 ... 430 

Ashutosh Das De^ra v Doolichand Setbia, J 8 Cal 955 ... 134 

Ashutosh Das Gupta v Gurna Chand Ghosh, 36 C L J 287 ... 468 ; 490 

Ashutosh Dutt v Emperor, 26 C W V 54 68 I C 413 : 23 Cr L J 573. 570 

Asiatulla v Danish Mahomed, 36 C L J 379 ... 776 

Askaran Boid v Gobordhaa Kobra, 26 C W N 318 : (1922} Cal 52 ... 319 ; 1035 

Aslahkhatun v Baldeo Prasad, 20 A L J 957 ... 661 

Asmat XJIlah v Messrs Behari Lai & sons, 68 I C 912 ... 382 , 387 

Asutosh Chandra Mitra v Haripada Ganguli, 35 C L J 133 : (1922) 

Cal 187 ... 100 

Aswini Kumar Chaterjee v Emperor. 65 I C 10L5 : 23 Cr L ] 221 ... 904 

Aswini Kumar Dutt v. Sukhoda Sundari Debya68 I C 448 ... 329 

Atal Chund Lai v Kedar Nath Mookerjee 64 I C 551 * ... 706 

Athar Hussain v Emperor, (1922) Pat 27 : (1922) P 51 ... 508 

Athi Iyer In r e 68 l C 831 : 23 Cr L J 607 ... 904 

Atma Ram v Allah Wasaya. 65 I C 630 : 23 Cr L J 166 ... €40 

Atmaram Babaji Chawgale v Narayan Arj’unDere, 46 Bam 132 * 64 

I C 555 : (1922) Bom 109 ... 1 14 ; 241 

Attar Khan v The Crown (1922) Lah 28 ... 504 ; 505 

Attra v MaDgal Singh ,2 Lah 300 ; 4 Lah L J l . 65 I C 254 27 P L 

R 1922 : (1922) Lah 43 ... 975 

Atul Chandra Seal v Sheikh Kohada, 64 l C 436 ... 334 ; 947 

Audhi Rai v Emperor, 3 Pat L T 458 . 65 I C 432 : 23 Cr L J 80 ... 48 L 

Aung Kaing Saing v Maung San, l B ir L J 204 ... 1012 

The Aurangabad Mills Ltd, In r e 64 I C 9 ... 684 

Awadh Bihari Dikchit v Jitu Sahu, 64 I C 243 (Pat) ... 556 

Awadh Sing v Puran Kundu 64 1 C 38 ... 50() 

Aydross v Emperor, 17 L W 21 : (1922) M W N 800 ... 807 ; 882 

Ayesha Bee v Gulam Husain, 66 1 C 530 ... 3 

Ayodhya Mahton v Mussamraat Phui Kuer, (1922) Pat 61 : 65 I C 341 235 

Ayyakutti v Krishna Pattar. 45 Mad 394 ; 43 M L J 1 : (1922) M W 

N 192: 65 I C 942 • 31 M L T 1 : 15 L W 650 (1922) Mad 274 (FB) 840 

B 

B B and C I Ry v Dayaram Bechardas, 46 Bom 1 1 *. 64 I C 4 : (1922) 

Bom 189 ... 964 

B B and C I Ry v Sarkar Chand Kal d.is Shah 24 Bom L R 787 : 

(1922) Bom 256 : 68 1 C 534 ... 965 

B and .N W Rad way Co v Ramsarup Lai Chowdhury, (1922) Pat 

254 : 3 Pat L T 643 : 4 U P L R (Pat) 66 : (1922) P 549 ... , 751 

Baban Heraraj v The City Municipality, Poona, 46 Bom 123 64 I C 

357 : (1922) Bom 380 ... 1 08 

Babar Shah v Mahomed RuGq, L R 3 A 15 ... 37 
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Babu Anant Ram v National Bank of Upper India Ltd, 90 LJ 
94 : 66 I C 116 


Babrna Singh v Angnu Kewat, L R 3 A 65 (Cr) • 66 I C 527 j 23 Cr L 
T 303 

Babu Baijna‘h Singh v Mt Brijrajkuer, (1922) P514 : 68 I C 383 ... 
Babu Balgobmd Rat v Behari Lai (1922) Pat 114 : 3 Pat L T 617 

66 I C 471 

Babu Bharat Indu v Hakim Asghar Ali Khan, L R 3 A’ 622 
Babu Haridas v Mt Gabenabac 18 N L R 39 : (1922) Nag 164 
Babu Kbeter Mohan Chatterjl v Domi, 4UPL R 55 (B R) L R : 3 
A 356 (Rev) 

Babu Lai v Ali Ahmad Khan 25 O C 258 ; 90LJ317.4UPLR 
(O C) 71 : (1922) Oudh 223: 69 I C 110 
Babu Lai v Ghansham Das, 44 A 633 ; (1922) A 205 : 20 A L J 466 
L R 3 A 313 

Babu Lai Kedar Nath vNet Ram Khiah Ram, (1922) All 400 : 64 I C 6. 
Babu Nihal Singh v Mt Najuban 4 U P L R (A) 16 : 65 I C 585 ... 

Babu Raghunath v Maharaja Sir Rameshwar, (1922) P 87 
Babu Ram v Babu Ram, 66 I C 620 

Babu Triloke Prasad Singh v Lala Umanand Lai, (1922) P 447 
Bachcha Lai v Hasan Khan, 4 U P L R (A) 81 : 66 I C 814 : (1922) 
A 240 

Bachcha Singh v Sri Kamlapat Prasad, 65IC769.8OLJ501 
Bachittar Singh v Emperor, (1922) Lah 141 : 65 I C 430 : 23 Cr L J 
78 

Bachubai Jhirad v Ibrahim Isak, 24 Bom L R 744 ^ (1922) Bom 207. 
Badal v Chhattar Singh, 25 O C 74 . (1922) Oudh 131 : 66 I C 205 ... 
Badal Ram v Jhulai, 44 A 53 : (1922) A 165 
Badam v Madbo Ram, 2 Lah 338 : (1922) Lah 241 66 1 C 19 
Badam v Tulshi, L R 3 A 398 (Rev) 

Badan Singh v Emperor, 3 Lah 373 
Badaruddin Munshi v Sarapaddin Bepari, 68 I C 489 
Badiuddin Sarfuddio In re 24 Bom L R 810 * 68 I C 416 . 23 Cr L J 
576 (1922) Bom 453. 

Badlu v Sheo Chand, 5g P L R 1922 : 67 1 C 357 
Badri Narain v Mahesb, L R 3 A 193 Rev 

Badri Narain Singh v Bishnu Prasad Tiwari, L R 3 A 412 (Rev) ... 
Badri Prasad v Emperor, 44 All 538 : 20 A L J 388 : 4 U P L R (A) 

67 : (1922) All 245 : 66 I C 418 • 23 Cr L J 274 

Badri Prasad v Mohar Singh, 4 U P L R (A) 15 : 65 1 C $11 
Badri Prasad v Mukandi, 9 O L J 505 
Badrudin v Mahomed Hafiz, 20 A L J 726 : (1922) All 481 
Bagu v Mt Dani, 3 Lah 69 : (1922) Lah 278 ; 67 I C 38 
Bahadur Singh v Mussammat Mohni Koer, 20 A L J 780 : 4 U P L R 
(A) 204 : (1922) All 483 : 68 I C 989. 

Bahadur Singh v Sultan Husain Khan, (1922) Oudh 171 . 66 I C 455 
Bahir Das Pal v Girish Cbundra Pal, 67 I C 663 
Bahori Lai v Gokula, L R 3 A 500 (Rev) 

Bahy Md Saha v Ayatimai. 26 C W N 529 : 35 C L J 71 

Bai Adhar v Lalbhai Hirachand, 24 Bom L R 239 *. (1922) Bom 41 : 


66 I C 865 

Bai Dhondubai v Laxman Rao Trimbak Rao, 24 Bom L R 794 : 

(1922) Bom 352 : 68 I C 504 
Baidya Nath v Alef Jan Bibi, 36 C L J 9. 

Baigulab v Jivan lal Harilal. 24 Bom L R 5 (1922) Bom 3- : 6o I C 
602 : 46 Bom 871 *:r 

6aij Jadi v Purushottam Narottain Dani. 24 Bom L R 729 : (1922) 


Bom 387 *** 

Bait Nath v Mahomed Ismail, 44 A 677 : 20 A L J 697 : (1922) All 
41,7 : L R 3 A 418 : 68 I C 764 
Baijn^tlr Pas v Bisban Devi, 43 AH 711 


434 

33 

603 

439 

1044 


78, 589 
1082 
409 

S3 

921 

829 
930 
120 
575 
1056 
243, 563 

127 

15 


59 

223, 262 
232. 688 
585 
639 
556 
905 
11 

456 

383 

870 

20 

901 
153, 917 
1082 
812 
516 


1053 
671,674 
155, 802 
42 

354, 369 

584 

677 
566, 1017 

654 

673 

837 

184 
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Baij Nath Singh \ Sheodarshan Singh, L R 3 A 435 (Re\) ... 716 

Bai Karimabihi Dandbhai \ Ah de Rehma-n Sayad Banu 24 Bom L R 

496 : 67 I C 667 . 46 Bom 990 ... 147 

Bai Keval v Madhu Kala, 46 Bsra 535 - (1022} Bom 319 : 61 I C 972. 745 

Bai Kuntha Nath Ghatak v Sheikh Fazil. 64 I C 192 ... 103 

Bai Meherbai Nanabhai Banaji v Mrs R R Dadma, 46 Bom 396 : 64 

I C 1000 : (1922) Bom 1 71 : 23 Bom L R 1133 . . 114 

Bai Monghi bai \ Bai Nagubai, 24 Bom L R 1009 ... 653 

Bainab v Budhua, 25 O C 63 : (1922) Oudh 158 ; 68 I C 235 „ . 350 

Baioaddi Mandal v KaUash Chandra Sardar, 35 C L J 166 : 64 I C 

448 . ... 874 

H F Bames v Emperor. (1922) Nag 180 : 67 I C 346 : 23 Ct L J 394. 427 

Bai Reva v Vahmahomed Myamahomed, 24 Bom L R 720 . (1922) 

Bom 210 : 46 Bom 1009 ... 1040 

Bai Sita v Bbogi Lai Amrit ial, (1922} Bom 149 (1} ... 1067 

Bai Tara v Mohan Lai Lallubhai, 24 Bom L R 779 : (1922} Bom 405 . 

68 1 C 518 ... 613 

Bakhtawad Singh v Emperor, 67 I C 581 . 23 Cr L J 428 ... 903 

Bakhtawar Lai v Emperor, 51 P L R 1 922 : 4 Lah L J 480 . (1922} 

Lah 459(1) - 907 

Bala v Ejhasia, 64 I C 730 ... 1030 

Balaji v Sukamiya, 68 I C 605 ... 390 

Balakhandapa Vazirde v Sadasbiv Hari Chivate, 64 I C 294 ... 1021 

Balakrishna Iyer v Pichamuthu Pillai, 15 L W 186 . (1922) Mad 320 946 


Balakrishna Mudahar Sammatha Mudahar, 16 L W 132 . (1922) 

M \V N 463 . (1922) Mad 404 ' 69 I C 12 
BaUram v Bhagirathibai, (1922) Nag 47 
Bai ar am a Naidu v Sangan Naida 45 Mad 280 • 42 M L J 184 
Balbhaddar Prasad v Har Narayan Das, 9 O L f 518. 

Baldeo v Wans All, 4 U P L R (Rev)*37 

Baldeo Pal v Chiliu Ahur, 4 U P L R 66 (B R). L R 3 A 439 (Rev) ... 

Baldeo Pandey v EmpeLOr. 61 I C 130 
Baldeo Singh v Ram Samp 64 I C 598 

Baly Mahomad Sabi v Aijanmai, 35C L J 71 . 26 C W N 529 : (1922) 

Cal 30 : 68 I C 780 

Balgobind Mandar v Dwarka Prasad, 1 Pat 394 : 3 Pat L T 409 ; 

(1922) Pat 142 : (1922) P 279 . 66 I C 55 * 

Balka Behari Ghosh v Madhan Mohan Roy 68 I C 477_ ^ ^ mi 

Balkeshwar Singh v Emperor, 3 Pat L T 322 * 65 I C 546 : 23 Cr L J 
114 : U922) P 5 

Balkt Lai v Surendra Nath Rov, (1922) P 480 . 1 Pat 255 
Balkishan v Raghubar Dayal. L R 3 A 485 
Balkrishna v Lakhu, (1922) Nag 239 : 6S I C 19 L 
Balku Sida Kambhar v Vyankatssh Vaunn Despande, 46 Bom o2 
(1922) Bom 192 

Ballabhdas v Kanhaiya Lai, 64 I C 87 
Balia Singh v Gurdit Singh, 3 Lah L J 481 
Bahu Mai v Ram*Kishun, 64 I C 14 

Bahnokand v Mt Lachman Bah 3 Lah L J 545 _ ^ ** 

Baloo v Godawaribai, 5 N L J 238 • (1922) Nag 136 . 66 I C 2o7 .. 

Balmp Tewari v Mt Sonkali Kan wan, L R 3, A 498 Rev 
Balwant v Ratftn Lai 68 I C 429 ** 

Bai want Rangnath v Balu Mala, 24 Bom L R 308 : (1922) Bom 2Qo 
67 I C 360 . 46 Bom 833 

Balwant Singh v Baldev Singh, 2 Lah 271 . 64 1 C 929 
Balwant Singh v Tej Bhan, 64 I C 207 •• 

* Bama Charan Chakrabarti \ Nimai Mandal, 35 C L f 58 . (1922) 

Cal 1 H ; 64 I C 903 **• ^59, 757 v 8o7 

Bamandas Bidyasagar BhatUcharyya v Sadhu Majhn 26 C W N 

945 : 64 1 C 445 - 86 

Banamali Das In rc (1922) P 60S (2) 

Bandh Rai v Norman, (1922) P 214 


534 
137 
48 1 

1077, 1088 , 1103 
...381,408, 748 
20 
1058 
813 


216, 802 

406, 712 
713 

468, 478, 482 
144* 970 
261,910 
63, 367 

114 
1102 
667, 671 
1015 
957 
624 
715 
176, 299 

29 2 
199 
216 


730,881 
... 447 

1 [In 64 l C 903 the names of the parties appear as Bama Charan Chakrabarti 
v, Kishore Mohan Roy], 
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Banka Behari Ghosh v Madan Mohan Roy, 68 I C 477 
Banke Lai v Kanhaiya Lab (1922) Oudh 124 167, 

Banki Bihari Lai v Gham Ahmed, 9 O L J 14 . (1022) Oudh 33 : 66 
I C 944 

Banney Saheb v Abida Begain, 25 O C 157 : 1922 Oudh 251 
Bansidhar v Tikaib Harnarayan Singh, 6 P L J 685 : ^ 1922) Pat 112 ; 
65 I C 283 

Bansilal v Sitaram, (1922) Nag 238:68 1 0 188 
Bans 1 Singh v Shah Md Yasui, L R 3 A 2 (Rev) 

Banwari Lai v Kishun Devi, 2 Lah L J 242 : 67 I C 1002 
Banwari Lai Chowdhury \ Moti Lai Chowdhury, 3 Pat L T 466 * 
(1922) P 493 . 68 I C 656 
Banwari Sahai v Jhabbulal, L R 3 A 218 (Rev) 

Bapu v Bhomji, 68 I C 498 

Bapuji Rustomji Karawalla v Haji Kmail Haji Ahmad, 46 Bom 694 . 
(1922) Bom 337 : 64 I C 644 

Barada Ktshore Acbarjya Chowdhury vjagat Chandra Das, 64 I C 568, 
Baranashi Koer v Bhabadeb Chatterje, 66 I C 758 
Borthol Dummg Rodriks v Papa Dada, 46 Bom 5B : (1922) Bom 191. 
Baru v Saka Singh, 4 Lah L J 418 

Basanba Charan Smha v Rajani Mohan Chatter ii, 26 C W N 711 : 
(1922) Cat 514 

Basanta Kumar Adak v Sm Radha Ram Dari, 26 C W N 440 36 C 
LJ 159 : (1922) Cal 329 

Basant Kumar Bose v The Chairman of GiridUh Muntcip ility, l Pat 
44 ; 3 Pat L T 143 . (1922) P 56 
Basant Lai v Sajjad Hussain, 24 0 C 391 : 65 1 C 988 
Basant Ram v Mahomed Ali, 4;Lah L J 293 ; ... 

BasappajD*-d Fakirappa v Fakir&ppa Shenkreppa, 46 Bom 292 : 1922 
Bom 102 ; 61 I C 214 : 

Basarat Sarkar v Hiru Pramanik (1922) Cal 287 , 65 I C 35 

Basawan Pandey v Tilak Gope, (1922) P 77 

Basdeo Narain Smgh v Harak Narain Singh, 68 I C 942 

Basdeo Rai v Gharib Chamar, L R 3 A 229 (Rev). 4 U P L R (BR) 49 

Basdeo Rai v Jhagroo Rai, 44 A 571 ; 20 A L J 464 : L R 3 A 350 : 

4 U P L R (A) 80 : (1922) All 281 : 66 I C 572 
Basdeo Ram Sarup v Dalsukhrai Savak Rim, 20 A L J 717 : L R 3 A 
548 : (1922) AU 461 : 68 I C 783 
Basdeo Sahai v Saraswab, 64 I C 469 

Ba Shem v Emperor, (1922) L B 10 : 64 1 C 33 ~ r 

Bashi Ram v Municipal Commitee, Chiniot, 4 Lah L J 193 * (1922) 
Lah 191 

Bashir Husain v Chandra Pal Singh, 25 O C 83 : (1922) Oudh 133 : 
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Basiruddin Sarkar v Jagendra Mohan Das, 64 I C 182 ••• 

Bassarmal Awatmal v Emperor, 15 S L R 149 . 64 I C oil : 23 Cr. L 
T 31 

Basudeo Narain v Redha Kishun, 3 P L T 22 . ( 1922) pat r>5 : (1922) 
P. 62 : 65 I C 281 

Baiahu Jha v Parmeshwar Rai, 64 I C 234 

Bata Krishna Para raanik rA K Roy. 68IC177 

Baul Chandra Addya v Sheikh Abdul Matleb. 67 I C 851 **; 

Bawan Das v O M Chine, 44 A 316 ; 20 A L J lo5 < (1922) All 79 • 

' 64 I C 976 „ r . 

Bawa Parduman Singh v The Pioneer Jewellery Company Limited, 

3 Lah L J 382 : 67 I C 443 

Bawa Singh v Thakur Singh, 4 U P L R (Lah) 80 : 67 I C 478 : 
(1922) Lah 423 


470, 907 
717 
604 
713 

169, 772 914 


143 

182,355 

10i2 

303 


132,221 


381 
224; 347 
584 


458; 505 

’ $T7 

' 134 
271,948,950 
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Beacharani Lahiri v Sudebi Dasi, 26 C W N 709 67 I C 874: 
(1922) Cal 567 
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Bechu Chaube v Emperor, 20 A L J 874 : L R 3 A 168 (Cr) ... 

Bechu Singb v Baldeo Singb, 44 A 327 : L R 3 A (Rev) 93 : 20 A L J 
165 : (1922) All 84 : 65 I C 507 : 4 U P L R (A) 12 
Bed Prosad v Kangaln, 67 I C 305 : *** 

Beedha v Emperor, 20 A L J 280: (1922) All 184 • 66 I C 179 (2) 

23 Cr L J 243 

Behari v Mt Mahdei, 4 U P L R (B R) 34 
Bebarl Adraki v Emperor, 3 P L T 98 : (1922) P 492 
Behari Barbai v Bholai Suigh, L R 3 A 488 (Rev) 

Behari Lai v Nand lal 2 Lah L J 362 : 68 I C 345 
Beharilai Nandi v Nritya Nanda, (1922) Cal 224 6/ I C lOOo ... 
Bejoy Cband Mohatap Bahadur v Krishna Chandra Mookerjee, (19221 
Cal 281 : 66 I C 357 

BenaTSi Das v Emperor, 53 P L R 1922 : 4 Lah L J 482 ... 

Benayakprasad pande vBishun Datt pathak L R 3 A 308 v* 

The Bengal Nagpur Radway Co Ltd v The Secrety of State for Ind ia 

49 Cal 815 : 27 C W N 34 : (1922) Cal 503 : 

The Bengal North Western Railway Co v Abdul Karim, (1922) P 419. 
Bengal And North Western Railway Co Ltd v Sadaram Bhairodan 
49 Cal 895 : 27 C W N 82 : (1922) Cal 500 
Bern Choudhuri v Triloke Nath Tewari, (1922) P 425 
Beni Madhab Roy v Krishna Kammi Gupta 36 C L J 121 
Beni Madho v Sanwar Dat, 20 A L J 42 ; 64 I C 918 
Beni Madho Singh. v Rani Rijraj Kunwari, L R 3 A 56 Rev 
Beni Roy v Babui Bacha Kuer, i Pat 273 : (1922) P 546 ... 

Benowari Lat Ram v Pronab Krishna. 26 C W N 663 s 3;> C L J 396 
(1922) Cal 569 

Bcpin Behari Bose v Bonnerjee, 26 C W N 361 
Bepin Behari Saha v Charu Chandra Gbose 35 C L J 192 
Bepin Krishna Roy v Jogeshwar Roy. 66 I C 345 — 

Beswantappa Irappa Desai v Bhimappa Yellappa, 46 Bom 115 • ly ^ 
Bom 378 

Bevis and Co v Ram Prasad, 44 All 325 * 20 A L J 138 : L R 3 A 25 
(1922) All 72 : 66 1 C 167 

Bhadul Pande v Maum Pande, 44 All 13 t (1922) All 164 , *** 

Bhagat Darbari Ram v Bhikha Ram 3 Lah L J 487 : 20 P L K 1922 
Bhagat Rang v Mt Sahi Devi, 3 Lah 55 : (1922) Lah 273 : 67 I C 848. 
Bhagchand v Musaji. 68 I C272 *** 

Bhagirah Shnkul v Chandra Harikar Pattak, 20 A L J 152 : L R 3 A 

1 15 : (1922) All 81. 66 1 C 208 ^ . ••• 

Bbag Sing v Emperor 4 U P L R (Lab) 89 : (1922) Lah 401 67 I C 

832 : 23 Cr L J 480 
B^agwana v Bbul an L R 3 A 2 (Cr) 

Btiagwan Das v Jalal Din, 69 I C 54 

Bhagwandin v Indrani. 65 I C 117 _ t .. ''A 

Bhagwan Bakhsh Singh v Mauraji Kunwar, (1922) Ondh 148 : 66 It 
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Bhagwan Das v Badri Prasad, 64 1 C 416 *** 

Bhagwan Das v Gurdayai, 64 I C 459 
Bhagwan Das a Mangalia, 20 A L ] 959 : (1922) A 540 
Bhagwan Devi v Banka Mai, 66 I C 367 *•* 

Bhagwan Ganapati Mankeshwar v Madhav Shankar, 24 Bom L K 713 
1922 Bom 356 


Column. 

898,899 

504, 981 

731 

949 

467 

918 
479, 501 

17, 26 
708 

480 

747 

504 

1051 

417 

794 

142 
904 
1. 373,540 

688 

960 

240 
80 ; 95 
90 
384 
705 
75 

434 

970 

4, 831 t 838 
584 

552 

914 
413 
250 
653 
268, 565 

239 

459 

503 

248 

680 

344; 781 

919 
347 
615 
935 

\ t*' 

754. 757 
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Bhagwansa v Amin, (1922) Nag 49 : 65 1 C 903 ... 392 
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Bhagwan Singh v Tbe Allahabad Bank Ltd. 61 I C 3 ... 211 

Bhagwan Sing v Daulat Ram, LR3A 173 (Rev) ... 593 

Bhagwan Singh v Nabi Baksh, L R 3 A 526 (Rev) ... 42 

Bhagwan Singh v Niranjan Singh. 67 1 C 436 ... 198 

Bhagwan Singh v Sheonath Singh 641 C 217 ... 238 

Bhagwati Kuenv j^gdsma Sahay* 3 Pat L T 429 : (1922) P 352 : 67 I C 

597 : 6 Pat L J 604 ... 555, 662 

Bhagwati Prasad v Achhaibar Singh. 9 O LJ 531 1077 ; 1078; 1083 

Bhagwati Prasad v Kaltu Ram, 25 O C 25 ... 646 

Bhagwati Prasad Singh v Bisliun Pragash Naratn, 6 Pat L r 6 76 : 
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; 285 Dist 20 A L J 74*1? ' - 

310 Dist 67 1 C 427. 

i 344 Ref 64 I C 524. 

430 App 1 Pat 361. 

532 Foil 20 A L J 662. 

6 A 1 App 49 I A 37. 

26 Foil (1922) C 97. 

50 Ref 65 I C 224. 

263 Ref 68 I C 239. 

269 Ret 44 A 131, 163, 350 ; 

66 I C 922 ; 64 I C 594 Foil 
20 A L J 170. 

7 A 188 Ref 66 1 C 90 

! 363 Ref 65 I C 224, 1 

385 FoIl|49 C 600 : 36 C W 

1 N 414. 

7 A 414 Ref 1 Pat 394. 

482 Ref 64 I C 913. 

743 Foil 20 A L J 624 

817 Ref 64 1 C 584. ‘ 

853 (F B) Rel 3 I^h 23. 

8 A 367 Per Mahmood J. Foil 42 

M L J 392. 

461 Foil 1 Bur L J 22. 

- — 502 Ref 14 A 108 
653 Foil 20 A L J 662. 

9 A 52 (F B) Ref & Dist 3 Lall 

j 115. 

! 67 Ref 1 Bur L J 198c 

398 Ref 14 A 55. . • 

10 A 119 Ref 67 I C 945v; 

1 123Re{64IC5?iJ.-r - 



CASES FOLLOWED, OVERRULED, ETC. 


•3 


280 Ref 66 I 0 404. 

136 (P 0) Foil 3 Lah 88. 

272 (P C) Ref 1 Pat 387. 

332 Ref 18NLK 134 

407 Ref 44 A 30. 

421 N. Foil 1 Bur L J 160 

- — 634 Di-st 66 1 C 799. 

11 A 7 Ref 65 I C 450. 

18 Rel 36 C L J 358 

330 Dis (1922) Pat 235. 

- — 376 Disap 3 L 188. 

423 Ref 641 C 979. 

12A 422 Di st 3 IL] 487. 

610 Rel 65 I C 988. 

653 Rel 49 C 880. 

13 A 94 D : s 3 L L J 370. 

272 Ref l Bur L J t 

432 Rel (1922) Pat 326 

14 All 1 Foil 20 A L J 611, 

— — 35 Foil 20 A L J 599 : 44 A 
619. 

64 Ref 44 A 135 

164 Ref 66 I € 365. 

201 Over 44 A 272. 

226 F H Disap 3 L 188 

16 A 169 Ref 65 1 C 719. 

336 Ref 64 I C 839. 

365 Foil 20 A L J 624. I 

16 A 84 Foil 49 C 277. ‘j 

306 Rel 25 O C 189. ! 

328 Ref 64 I C 520 

344 Appr 44 A 239 : 20 A L 

J 59. 

344 (F B) Foil 46 B 302 : 64 

I C 913 appr 26 C W N 221 . 
Ref 64 I C 826. 

—364 Ref 44 A 241. 

IT A 33 Ref 18 N L R 105, 

39 Appl 64 I C 622. 

97 Rel 65 I C 719. 

a 106 Ref 36 C. L. J. 184. 

123 Foil 64 1 C 142 tf} 

166 Foil 44 A 266. - 

172 Foil 20 A DJ 214, 

211 F B Ref 26 C W N 585. 

442 Rel 20 A L J 801. 

—511 P C Foil 3 L 200. 

18 A 34 Ref 35 C L J 451. 

-—101 (FB) Foil 26 C W N 
. 1020 5 3 Lah 30. 

121 Ref 44 A 486 ; 20 A L J 

, 318. 

■ 227 Ret 20 A L J 52? Rel : 

36CLJ 356. M* 

ITS Rel 9 O L J 304. 

440 Foil 64 I C 902. . 

19 A 39 (P CJ Foil 3 L 200 
76 Ref 49 C 93. 

Ill Foil 46 B 641 1 24 Boat. 

L. R. 46. • '"j ■ '• 

200 N Foil 3 La4 46 

309 Ref 64 I C 630. m 

. 30$ Foil 20 A L J 662 k 


--339 Ref 64 I C 584. 

-466 Foil 44 A 84 : 64 I C 673 
-489 Ref 67 f C 806 ; 714. 
-486 Dist 3 Lah 1; Rel 65 I C 
102 . 

-496 Ref 65 1 C 102. 

-545 Ref 44 A 488. 

20 A 42 Ret t>5 I C 376 j 

-90 Ref L R 8 A 485. ' 

-120 Ref 26CWN 932 
-171 (P C) Foil 20 A L J 752 ! 

Ref 3 L 200. 

-262 Ref 65 1 C 224. 

-339 Ret 20 A L J 91. i 

-421 Dist 20 A L ) 722 ; 68 I 


C. 790 Ref 65 I. C. 220. 

-480 Foil. 65 l C 7. 

—482 Overruled 20 A L J 497 . 
24 Bom. L. R. 629. 

21 A 107 Ref 64 1 C 846. 

133 Full 26 C IV N 1020. 

230 N Foil 44 A 213. 

292 Foil 44 A 84 ■ 64 I C 

673. 

297 Foil (1922) All 55. 

304 Ref 66 I C 856. 

816 Dist 16 L \V 614. 

341 Foil 20 A L J 420. . 

441 Dist 3 L 267. 

460 Ret 64 I C 614 

496 (P C) Ref 64 I C 520 ; 

65 I C. 705. 

22 A 33 Ref 44 A 26 : 68 I C 566- 
49 Ref 44 A 352 

205 Ref 44 A 486. 

-224 Ret. 66 I C 118. 

— r-858 Ref 9 O L ] 444. 

248 N Foil 16 L W 179 

262 Diss 44 A 579, 

326 Ref 3 Lah 55. 

343 Ref 64 I C 913. 

382 Overruled 44 A 27 at 35. 

23 A 114 Rel 26 C VV N 338. 

152 Appl 64 1 C 470. 

167 Ref- 44 A 180 : 64 1 C 

8 78 . 

209 Ref 20 A L >>646. 

227 Ref 26CW N 819. 

313 P C. foil 45 M 70. 

356 Ref 20 A L J 337. . ' 

867 Dist 44 A 218. 

367 Dist and Doubt 44 A 218. 

465 Ref 66 I C 166. 


467 Expl 64 1 C ?25. 

24 A 14 Foil 20 A L J 63L 

17 (P C) Ref 3 Lah 261 

44 Ref 64 I C 1004. 

44 Foil 20 A L J 631. 

157 Ref 1 Bur L J 165. 

— — 160 Ref 3 Lah 55. ;** 

236 Ref 43 M L I 728, 

282 Ref 44 A 164, 

281 Appl 1 Pat. 336- t> 

888 Rel 66-1(3 46Q ? #8 N L 

R 188: , < i t ib< 


402 Ref 1 Pat 146. 

428 Dist (1922) Lab 356. 

25 A 109 Ref 1 Bur L J 216, 

256 Ref L R 3 A 485, 

275 Foil 20 A LJ 348. 

337 N Foil 1 Bur L J 160. 

351 Foil 40 B 153 

358 Rei 20 A L J 744 

403 Dist 44 A 470 

407 Ref 6 P L J 526 (F B). 

431 Ref 65 I C 220. 

446 Ret 20 A L J 588. 

26 A 185 Foil 44 A II 

291 Ref 64 I C 6O0. 

490 Rel 36 C L J 9. 

588 Ref 44 A 2. 

27 A 153 Ret 44 A 4. 

174 Foil 68 1 C 6*90. 

266 Ref 3 Lah 92. 

■ 325 Ret 44 A 70. 

372 Foil (19221 All 317. 

447 Ref 64 1 C 626 : 3 L L 

J 370. 

526 Ref 68 1 C 20*9, 

604 Foil 44 A 77. 

658 Ref 44 A 327. 

28 A 72 Foil 1 Pat 232 : OS I C 

122 : 1 Pat 232. 

187 Ref 20 A L j 329; 

155 Ref 20 A L } 583. 

161 Ref 44 A 4. 

174 Foil 44 A 149- 

238 Rel 67 I C 427. 

266 Ref 25 O C 137. 

273 Foil 44 A 380. • t, 

273 Foil 44 A 380 : 20 A L 

J 281, 

300 Ref 66 I C 166 

828 Ref 67 I C 89. 

331 N Foil 3 Lah 40. 

342 Foil 20 A L J 466. 

428 Ref 15 S L R93. 

439 (P C) Foil 49 C 68. 

470 toll 20 A LJ 209- 

552 Foil 44 A 64$. , - 

570 (P C) Foil 9* O LJ 442. 

665) Foil 26|C W N 408 Ref : 

64 I C 864- s-..- 

683 Roll 46 B 97’ ££$• 

688 Ref 20 A L J 

753 Foil 44 , A«f 3r®gO A L 

J 133 Ref s44;A,289* 

29 A 1 Ref 66 I C 678. 

64 Ref 05 I C 224. 

71 Ref 68 I C 226, 

301 Ref 64 l C 571, . 

338 Ref 49 C 221. /,*: 

184 Ref. 63 I C$J8ww - 

311 Rel 36 C L J 23*. 

394 Ref 18 N L R 145- . 

481 Ref 64-1 C 1004. 

584 Pist S L L J.4#7 j> • 

615 Ref 64 I C §13, 

668 Ref 20 A,f. J 5*37- 

30 A l.PoJl- 64 

— HP#)Reff^tf#8*. 
38 pist '»* , 



4 CASES FOLLOWED, OVERRULED, ETC. 


84 (P C} Poll 42 M L J 385. 

84 Ref 1 Pat 295, 305 ; 66 I | 

C 110 

84 Ref 65 I C 452. 

84 (P C) Ref 64 1 C 752, 

116 Poll. 25 O C 57. 

188 Ref 66 I C 655. 

143 Foil 26 C W N 1020 ; | 

3 Lah 30, 

172 Foil (1922! All 508 

179 Rel 9 O I, J 444. 

273 N Foil 271. 

273 Overruled 20 A L J f 

1055 Dis 67 1 C 427. 

311 Ref 66 I C 613. 

334 Dist 25 O C 249. 

867 Ref 64 I C 693. 

869 Ref 49 C 496. 

394 Ref 64 1 C630 I 

479 Ref 20 A L J 44; 47 | 

671 C 261. 

561 Ref 20 A L J 575, 

672 Ref 26 C W N 781 

31 A 8 Rel 42 M L J 457. 

44 Poll L R 3 A 630. | 

161 Dis* 11922) Pat 235. 

176 Rel F 65 I G 950 : 20 

A L J 658 Ref 6 P LJ 526, 

-* — 263 Foil 20 A L J 61 . 64 
I C 964. 

467 Expl 44 A 449 (P Ct. 

463 Ref 9 O L j 64. 

M2 Rel 44 A 41. 

• 482 Rel 9 O L J 484 

496 Ref 36 C L J 228. 

651 Foil 64 I C 864. 

557 Ref 66 I C 613. 

- — 572 Dist 26 C W N 804 
Rel 18 N L R 138. 

32 A 11 Foil 66 1 G 387 Ref 

3 lab L J 382. 

-45 Dist 44 A 348. 

79 Ref 64 I C 864 

138 Ref 44 A 418. 

138 Ref 20 A L ) 216, 

145 Dist 20 A L ] 164 Ref 

20ALJ254. 

—*—168 Ref 44 A 401. 

176 Ref 44 A 51. 

219 Foil 20 A L J 320. 

225 Foil 67 I C 278. 

- — 267 Ref 65 I C 681. 

410 Foil 49 I C 821. 

489 Diss tt922) Pat 235. 

617 Bet 64 I C 627. 

661 «ef 7(1982) Pat 348 Ref 

65 I C 224. 

m Ref 66 I C 24. • ’ 

563 Foil 66 I C 24. 

667 Dist 3 L 264 Ref 66 I C 

- — 1*6 Pat 366. 

V 1 ff ■ , 

83 Jk^Wf Brf 4<’l;'D-f-344?64 I C 

— 18 
L W 749 - 

— ied%#6tt€ia&/ 1 % 
— *ri R4i26'G irs m Rei 
36CDJ 234. r 


272 (P C) Ref 64 1 C 966 I 629 Ref 65 X C 230 : 64 I C 

Foil 46 B 358. 628 : Rel 36 C L J 205. 

283 Ref 44 A 382 : 20 A L ] 

236, 37 All 41 Foil 66 1 C 714. 

337 (F B! Dist 64 I C 1, — 110 Ref 66 I C 657. 

356 (P Cl Foil 64 I C 514. 125 Ret 66 1 C 613. 

357 Ref 49 1 A 342. 179 Ref IS NLR 138 Rel 

470 Foil G8 1 C 304. 66 I C 460 : 137, 

- - 483 Foil 1 Bur L 1 22 j 203 Foil 64 I C 47) 

544 Foil 20 A I. J 664 : 44 j 355 Foil 44 A 59 

A 645. ! — -400 Ref 64 1 C 768. 

665 Rel 25 O C 80 i 400 Foil 44 A 360 : 20 A L J 

677 Ref 16 L \V 936. , 140 : 346 Bef 64 I C 768, 

799 Ref 44 A 4 13 : 20 A L J 450 Rel 64 1 C 573, 

243. 485 Ref 64 I C 162. 

500 Rel 68 JC 316 


34 A 4 Foil 1 Pat 171. 

26 Ref 24 O C 369 

150 Ref 44 A 4. 

296 (P C) Dist 16 L VV 936. 

323 Ret 44 A 418 • 24 A L 

J 216. 

345 Ref 9 O L ) 64. 

422 Foil 20 AL] 761. | 

522 Ret 64 I C 8-19. ! 

549 Rei 64 I C 96o. ! 

598 Ref o4 1 C 327. j 

606 Dist 44 A 129. ! 


35 A 29 Foil 4t> 15 641 : 24 Bom 

L R 46. j 

1 29 Foil 24 Bom L R 4o 

: 80 Ref 42 M L J 124 ; 16 L 

| \V 268 : 67 l C 812. 

, 103 Foil 20 A I. J 521 

159 Ref 67 I C 93. 

197 Ref 66 I C 90. 

227 P C Ref 3 Lah 103, 

273 Ref 36 C L J 336. 

283 Rel 36 C I. J 356 ; 441 ; 

1 478. 

— 299 Rel 44 AH 692. 

i 331 Foil 26 C W N 408. 

331 (P C) Ret 68 I C 643: 

(1922) M 485 

351 Foil 2 P L T 026. 

419 Ref 30 C. L J 132. 

445 Foil 66 1 C (06. 

455 Ref 66 1 C 655. 

499 Dist 18 N L R 67. 

564 Ref 16 L W 936. 

551 Ref 64 I C 531. 

36 A 48 Rel < 20 A L J 570 : 44 A 

692 

93 : 41 1 A 76 Ref.49 C 132 : 

64 I C 721, 

161 Rel 36 C LJ 356: 

195 (P C) foil 64 I C 730 , 

235 Foil 44 All 459. 

284 Foil 49 C 204 Ref : 26 C 

W N 858 

350 Ref 26 C W N 858 Rel 

25 O C 132 : appl 1 Pat 435. 

383 Rel 36 C L J 234 ; 3 

Lah 288 : 15 L W 31 Ref: 
67 XC808 Foil : 46 B 358. 

408 Foil 64 I C 979. 

i --492 Dist +2 M L J 457. 

493 Ref 65 1 C 124. 


518 FoU 65 I C 78. 

581 Ref 44 A 164. 

535 Ref 20 A LJ 254.' 

557 (P C) Dist 20 A L J 593 

Rel 64 1 C 531 . 35 C L J 
589. 

589 Foil 67 I C 656 ' 3 P L 

T 403 Dist 44 A 136 Ref 44 
A 142 ; 164. 

38 A 5 Rei 65 1 C 661, 

62 Ref 68 1 C 191. 

117 Ref 18 X L R 80. 

154 Rtf 68 XC 191. 

163 Foil 26CWN 408. 

197 Ref 44 A 327. 

284 Ret 24 Bom L R 386. 

315 Ref 20 A L J 329 

339 Foil 24 Bom L R 771. 

452 Diss 45 M 426. 

501 Dist 26 C W N 412. 

503 Dist 16 L W 216. 

39 A 8 Ref. 18 N L R 138. 

43 Ref 2 Lah 338. 

61 Foil 45 M 450. 

114 Foil 65 1 C 230 : 24 

Bom L R 308 : Ref 64 I C 
628. 

143 .C 46 B" 184. 1 - 

173 P-'G Dist 3 Lab 92. 

178 Dist 20 A L J 18 Jv - 

191 Disap 3 L 188, 

196 Dist 1 Pat 432. 

287 Dist 68 I C 794 : 20 A L 

J 721. 

418 Ref 65 i C 342. 

437 (P C) Foil 64 I G-75 ; 

44 A 368 ; 3 Lah 74 Dist 44 
A 382 : 20 A L J 236 R6f 64 
I C 763 : 6 P L J 336H(FB) 
Rel 66 1 C687 ; 2QALJ658: 
16 L W 936 

485 Ref 67 I C 89. 

496 Ref 42 M L J 219 

500 Foil 44 A 369. 

551 FoH 20 A L T 576. 

641 Dist 66 X C 944 Rel 25 

O C 132. - 

689 Ret 44 A 172. - ‘ 

< t ; - 

40 A 93 Ref 64 I C 606. J J t - 
159 (P C) Dist 16 -L. W 358 

Ref : 43 M L J 363. ;k i ■ - 

198 FoU 2 P® 

4URef 3&CLJ 13&*--~* 



CAfSES EOEtDiWEn, OVEKRUL®i3t.ETa 3 


m. Biafc 44 AH435;. u- 8 

407 Wat 49 0 626*611; 42 M 

. ; • Djfis n P*t33®.f if 

558 Ref 64 I.C 77*1. 

693 P C Ref 49 C 45 Re! 9 

O' L J 235 Ref (1922) AH 
473. 

41 A 47 Foil 11922) All 278. 

157 Foil 3 Lah 7 Dist 20 

A I- J U3 . 44 A 270 

835 Foil 3 Lah 74 Diss 6 

P L J 526 (F HI- 

571 Rel 66 1 C 687. 

623 Ref 64 I C 209. 

669 Ref 36 C L J 472. 

42 A 68 Foil 44 A 380 : 20 A L 

J 281. 

76 N Foil 24 Bom L K 416. 

76 Foil 24 Bom L R 416 

290 Ref 15 L \V o67 

327 Foil 45 M 2 lo. 

364 Dist 49 C 626. 

409 Dist 16 I, W 607 Foil : 

16 I C 870. 

540 Overruled 44 A 459. 

43 A 29 Foil 20 A L J 313, 

104 Ref 20 A L J 329. 

127 Rel (1922) Pat 348. 

166 Ref 67 1 C 714. 

177 Ref 44 A 413. 

191 Ref 05 I C 101. 

220 Dist 64 I C 916 

228 (P C) Ref 1 Pat 387. 

291 Ref 661 C 110. | 

469 Ref 1 Pal 332 ; Exp 49 I 

C 626. 

477 Rel 25 O C 189, ' 

510 (F B) Foil 44 A 297 , 20 , 

A LJ 147. 

514 Overruled 44 A 32 ; 35. j 

564 Foil 44 A 250 ; 65 1 C I 

327, 

596 Foil 44 A 360. 

697 Ref 44 A 413. I 

703 Disc 44 A 382. 

44 A 19 Dist 44 A 196. 

176 Ret 44 A 492. 

368 Rel 16 L W 936. ; 

ALLAHABAD LAW JOURNAL, j 

1 A L J 24 Rel 2 Lah 351. 

129 Dist 44 A 266. 

2 A L J 834 Foil 64 1 C 964 

489 Foil 44 A11 619. | 

3 A L J 770 Ref 44 A 40L .. j 

4 A1 J 74 Ref 20 A I. J 583. ; 

487 Dist 44 A 175. 

5 A L J 374 Red 44 All 092. 

403 Ref 64 4rQ 622.. • 

6 A L J 1 Ref 68 I C 414.‘ 

180 Ref 20 A L J 22(5. 

255 Rel 9 O L J 484,- . 


401 Ref 20 A L J 18S : 44 

A 319. 

690 N Foil 44 A 85. 

v 

7 A L J 546 Ref 20 A L J?416 : 
44 A 542. 

- 1095 Ret 6o 1 C 9a 

I 1031 Rel (1922) A 488.* 

j 8 A L J 481 Foil 11922) AH 274. 

1 573 Kef 66 1 C 852. 

I lois Foil 20 A L J 223. 

f 1022 Ref 20 A L J 935. 

9 A L J 17 Foil 14 A 319 : 20 A 
LJ 185. 

525 Ref 44 A 1 10 

! 10 A L J 399 Foil 04 I C 767. 

! 413 Foil 65 1 0 124. 

II A L J 775 Ref 20 A L j 761. 


, 625. EBf 66 1C 982. - 

I 1008 Ref ,20 ALJ 2434 

19ALJ8 Dist44 Jt2»2 
L J 9. 

- — 53, Ref 20 A L J 578. - 
— 469 Dist 20 A L J 641. 

- -374 Foil 66 I C 335, 

- - 658 Rel 44 A 246. 

732 Rei 20 A L J 2H3. 

744 Disc 20 A L J 236 

749 Dist 64 1 C 885 Rel 9 O 

I L J 235. - - 

j 787 Diss ID L VV 358, 

815 Ref 44 A. 278, 

I 905 Rel 9 O L J 444. 

823 Ref 20 A L J 327. 

j 862 Ref 20 A L J 517. 

| 871 Ref 16 L VV 891. 

j 971 Foil 20 A L J 321. 

! 20 A L J 9 Ref 66 I C 721. 


—89 Ref 06 I C 655. 

770 Ref 44 A 55. 

586 Ref 25 O C 148 

772 Ref 20 A L J 761 Foil 

67 1 C 312. 

12 A L J 185 Foil u6 I C 0 93. 


15 Rel 20 A L J 464. 

22 Rel 68 1 C 164, 

26 Dist 20 A L J 524, 

226 Foil 20 A L J 456. ' i 

i 247 Rel 68 I C 520, 

326 Ref and foil 20 A L J 609 

- 601 Rel 9 O L J 484. 


239 Foil 66 I C 557. 

251 Foil L R 3 A 2ii5 (Ret): 

L R 3 A 300 (Rev.) 

1094 Ref 44 A 213; 235. 

1113 Foil 20 A L J 214. 


I. L. B. BOMBAY SERIES. 

1 Bom 586 Ref 1 Pat 292, 

2 Bom 494 Foil 3 Lah 55. 


13 A L J 110 Ref 44 A 384 ; 20 
A L J 193. 

295 Rel 66 I C 856. 

- — 437 Ref 20 A L J 329. 

695 Foil 44 A 292 : 20 A L 

J 126. 

889 Dist 20 A L J 86. 

1032 Foil 65 1 C 7, 


3 Bom 273 Ref 64 I C 614. 

4 Bom 360 Rel 66 1 C 682;? * 

432 Foil 44 A 354 : 20 A I, 

J 172. 

515 (F B) Rel 64 I 0 713. 

148 Foil 18 N L R ft 


14 A L J 242 Foil 44 A 280 ; 20 

A L J 118 Rel 44 A 278. 

986 D'st 20 A L J 86. 

— -1146 N Foil 661 C 631. 

15 A L J 147 Foil 20 A I, J 1 721 ; 

68 I C 794. * ' 

319 Rel L R 3 A 274* ^Rev). 

448 Ref 20 A L J 602. 

/< , '’i*. 

16 A L J 265 Foil 20 A LJ 251. 

239 Rel L R 3 A 300 (Rev) 

459 Ref 44 A 327. 

500 Ref L R 3 A 274. 

- -841 Ref 20 A L J 897, 

929 Re* 66 I C 655. , 

17 A L J 09 Foil 20 A L itfiQto. 
371 Doubted 44 A 278 : 20 

A L 1 118 N Foil 44 A 280 

432 Dist 64 I C 14J. 

880 Foil 20 A LJ52I. 

18 A L J 76 Ref 20 A L )J 327. 

212 N Foil (1922 1 Pat 250 

555 Ref 20 A.X 


6 Bom 7 Rel 61 1 C813. V.’ 

42 Ref 20 A L J 897, 

85 Ref 65 I C 671. 

392 Foil 43 M L J 396. 

403 Foil 68 I C 690/ 

498 Dis. app 49 C f : 48 

M L J 219 : 26 C W N 393 
(P C)f 20 A LJ 481 Ref : >64 
1 0614. * - 

505 Dis. anp 40 C 1 :§6e W 

N 393 : 42* MIS,*.} ; 24 

Bom L R 609 (P C). 

628 Dis Ap. 43‘ M L J 305 

(P C) 45 M 378. 

650 Dist 49 C 68. 


— oeo Kei jo t, u a & co. 

• - * i. . "i Ate l Jt! 

7 Bom m-ftff 64 i 

—310 Foil 4 Lah t J tS. 
—408 Dist 3 Lah 7. 1 * 

—438 Ref 44 A 316 Foil 64 1 

C 976, 

455- Ref and* Rel 3 

8 Bom 20 Dis 46 B 561. ,,3f ' 

95 Ref, 67,1 C 25C 

841 F$i 
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CASES FOLLOWED, OVERRULED, ETC. 


-244 Foil 24 Bom L R 755. 
-405 Ref 36 C L J 2Z8. 


9 Bom 811 Ref 64 1 C 966. 

10 Bom 71 Ref 17 N L R 209. 

827 Appr 26CWN 226. 

11 Bom 216 Foil 16 L W 981. 

375 Ref 9 O L J 64. 

551 Dist 18 N L R 145. 

12 Bom 272 Bef 3 Lah 59. 

13 Bom 154 Overruled 46 B 635 

(F Bl. 

264 Foil 20 A L J 466. 

435 Foil (1922) Nag 198 

1 C 319. 

567 Kef 64 I C 1001. 

677 Ref 65 1 C 66. 

14 Bom 07 Ref 65 I C 204 
812 Ref 65 I C 671. 

15 Bom 13 Rel 46 Bom 52. 

222 Foil 1 Pat 201. 

333 Ref 26 C W N 354 

16 Bom 29 F B Ref 64 1 C 568. 

29 IF B) Dist App. I Pat 361. 

. — -91 Ref 65 I C 220. 

91 Foil 24 Bom L R 364. 

241 Foil 44 A 210. 

338 Foil 69 I C 4 : 268 1 C 

263 

17 Bom 41 Ref 6 P L J 676. 

341 (P C) Appr 49 C 886 

398 Ref 3 Lah. 55. 

——678 Ref. 66 I C 657 

758 Ref 651 C 671. 

18 Bom 231 Foil 1 Pat 15 

S47 Ref 36 C L J 478. 

372 Ref 65 1 C 459, 

396 Foil 4 Lah LJ 301. 

483 Cons 46 B 687. 

474 Ref 67 I n 299. 

721 Rel 36 C L J 356. 

859 Appr 64 I C 162. 

19 Bom 1 Foil 64 1 C 997. 

329 Rel 42 M L J 118, 

732 Foil & Ref20 A L ] 739. 

" 466 Appl 20 A L J 777. 

20 Bom 15 Ref 43 M L J 305, 

“ [ Foil .44 A 393. 

-786 Ref 1 Pat 197. , 

21 Pom 267 Ref 42 M L J 248 : 

20 ALJ 17 : 2 4Bom L R 341. 

SS4 Foil 16 L W 827, 

J&TRef 35CLJ 106. 

rrr-435 Rfel 67 1 C 1002. 

5 *483 Pfet 64 I tJ.143, 

; Over 46 B 24. 


, 891 R 64 I C 089. 

I 922 Ref 46 B 250. 

: 23 Bom 15 Ref 44 A 230 

! 83 Foil 65 1 C 14. 

| 103 Ref 64 I C 534. 

j 65 Ret 15 S L R 93. 

1 137 Foil 42 M L I 364. 

163 Foil 20 A L J 401 

177 Dist 26 C W X 213. 

1 177 Ref 64 I C 988. 

544 Ref 43 M L J 305 

602 Appr 1 Pat 292. 

682 Dist 4 I C 08. 

-789 Ref 64 I C 614. 

-789 Foil 45 M. 266. 

67 ■ 24 Bom 45 R (1922) U W X 477 . 
(1922) M 413. 

192 Ref 46 B 17. 

260 Ref 24 Bom L R 158. 

507 Fol 20 A. L J 593. 

25 Bom 275 Ref 26 C W N 364 

337 Ref 20 A L ] 329. 

337 (P C) Dist 20 C W N 

479 Ref 64 I C 476 

631 Fol 64 1 C 8b0 

; 639 Ref 9 O L J 444. 

26 Bom 163 Ref 25 O C 145 
396 Ref 64 I C 959 

-430 Ref 26 C W N 772. 


-445 Rel 25 0 C 80. 



27 Bom 23 Ref 44 A 65 , 105 ; : 

109 Foil 64 1 C 909. 

363 Dis app 24 Bom L R 

629. 

424 Ret 64 I C 534. 

28 Bom 11 Ref 26 C W N 488, 

74 Ref 24 Bom L R 1040. 

153 Foil 44 A 462 : 20 A L 

J 401 

533 Ref 64 I C 657 

29 Bean 107 Ref 1 Bur L J 52. 
249 Cons 46 B 250. 

300 Rel 26 C W X 890. 

300 Ref 64 I C 552. 

391 Foil 64 I C 750. 

435 F B Foil 3 Lah 88. 

580 Rel. 67 I. C 744. 

30 Bom 1 Ref 64 I C 935 : 943. 
537 Foil 64 1 C 704. 

31 Bom 64 Ref 42 M. L. J 507. 
381 Ref 68 1 C 293 ; 64 1 C 

721 Rel : 67 I C 237. 

405 Ref 65 I C 459. 


-453 Ref 65 t C 671. 


Bef 64 1C tfqoi * , 
Dist 3 Uh 35- 


32 Bom 81 Foil 1 Pat 2p6. . 

103 Ref 64 I C 949. 

275 Ref 3 Lah 103 

516 Exp and Dist 46 B 385 : 

64 I C 928, 

573 Ref 64 1 C 476. 


33 Bom 325 Ref 16 L W 891. 
636 Foil 46 B 651. 

636 Foil 24 Bom LRllt 

dist 3 Lah 92 

34 Bom 171 Dist 42 M L J 118 

287 Ref 20 A L J 744. 

354 Ref 64 X C 966. 

462 App 1 Pat 350. 

502 Disc 46 B 561. 

618 Foil 64 I C 586. 

35 Bom 29 Cons 24 Bom L R 

308 Ref 65 I C 230. 

38 Rel 65 I C 52 2. 

190 Disc 46 Bom 561. 

225 Foil 2 P L T 626. 

288 Foil 25 O C 78. 

452 Ref 9 O L J 444. 

516 Ref 65 1 C 220 : 18 N 

L R 134. 

36 Bom 1 (P 6) Rel 64 1 C 584. 
94 Ref 16 L W 931. 

156 Ref 26 C W N. 169. 

275 Ref 64 I C 949 , 20 A L 

J 90. 

339 Ref 5 X L ) 249 

373 Doubted 46 B 711 N 

Foil 27 C W N 24. 

606 Rel 26 C W N 589. 

87 Bom 84 Foil 42 M L J 364. 

158 Ref 46 Bom 490. 

289 Cons 46 Bom 184. 

340 Kef 64 1 C 966. 

387 Foil 681 C 238. 

659 Dist 9 O L J 444. 

614 Disc 46 B 561. 

639 Ref 68 1 C 209. 

38 Bom 10 Ref 65 I C 459. 

41 Foil 49 C 880. 

84 Ref 64 I C 876. 

309 Ref 43MLJ 288 Dist 

67 I C 1002, 

39 Bom 261 Dist 66 I C 584 
386 42 I A 110 Ref 4j C 

132. 

399 Ref 44 B 56. 

40 Bom 34 Ref 65 I C 224, 

69 Ref 46 B 163. 

158 Not Foil 64 I C 618. - 

248 Ref 64 I C 966. 

— 289 Foil 24 Bom L R 203. 

386 Foil 49 C 698. 

557 Cons 49 C 454. 

41 Bom 70 Dist 64 1 C 752. 

76 App 42 M L J 449. 

438 Ref 24 Bom L R 449. ' 

466 Appl 20 A L J 777: 

466 Foil 64 I C 906. 

488 N Foil 42 M L ? 

480 Foil 46 B 137. ' . 

636 Ref 64 I C 913. • ; 

42 Bom 5 Foil 3 Lah 30.' 

— 378 Apisi-m ic m;*, •* 



CASES FOLLOWED, OVERRULED, ETC 


7 


4 U Ret 68 1 C m. 

Con and Dist 46 B 668. 

43 Bom 63 Foil 64 I C 852. 

181 Eel 46 B 195. 

— -181 (P C) Ref 64 I C 492. 

334 (F B) Expl 64 I C 100*. 

735 Ref 68 I C 29. 

778 (PC) Foil 49 C 1. 

769 Ref 65 C 342. 

778 Foil 42MIJ 219 

845 Rel 16 L W 369. 

869 Ref 43 M L J 95. 

44 Bom 175 Ref 64 I C 457 

185 Appi 46 B 424. 

185 Foil 64 I C 975. 

217 Rel 66 I C 682. 

234 Diss 43 M L J 737, 

283 R ef 1 Pat 356. 

327 Foil 46 B 307. 

327 Foil 64 I C 899. 

488 N Foil 44 A 49. 

488 Die 46 B 292 

508 Ref 42 M L J 101. 

595 Foil 65 I C 50. 

627 Approv 46 Bom 400. 

45 Bom 67 Rel 64 I C 564. 

91 Ref 64 1 C 490. 

234 Ref 16 L W 931. 

245 Diss 49 C 608. 

245 Ref 68 I C 209. 

446 Dist 46 B 535 

446 Dist 64 I C 972. 

648 Ref 68 1 C 643. 

672 Foil 46 B 44 1 64 I C 

501 : 67 I C 669 : 65 I C 618 : 
27 C W N 28. 

768 Ref 3 C 242. 

797 Cons and Dist 46 B 

663. 

1137 Foil 67 1 C 319. 


12 Beng LB 42 Ref 1 Bur LJ 164. 

13 Beng I B 274 Ref 44 A 376. 

14 Beng L B 238 Ref 42 M L J 

3 37 

BOMBAY HIGH COUBT 
REPORTS. 

4 Bom HC (A CJ) 185 Foil 46 
j B 45 S- 

! S Bom (H C) 181 Appr 49 C 1 

181 Appi 42 M L J 210. 

181 Ref 42 M L J 101. 

A 0 J 181 Appr 26 C W X 

393. 

181 Appr 24 Bom L R 609. 

152, 155, 157 Ref 24 Bom 

L R 847. 

6 Bom H C £ 1 Ref 65 1 C 671. 
231 Ref 64 I C 813. 

| 7 Bom H C R 153 (Cr) Rel 68 I 
! C 297. 

[ Appi Comn 49 C 1 . 26 C 

j W N 393. 

! 10 Bom H CB 381 Ref 25 OC 145 

i 11 Bom H C B 72 Foil 46 B 29 

12 Bom H C K 94 Ref 64 XC 568 

97 Ref 43 ML J 305 (P C) 

97 Overruled 2HCWN 977 

(P C.l 

364 Ref 64 I C 614. 

1879 P J 274 Disc and Dist 46 
B 273. 


46 Bom 24 Cons 46 B 420. 

BENG. LAW BEPOBTS. 

2 Beng L B 852 Cons 49 C 496. 

3 Beng I> B App 119 Dist 26 C 

W N 826. 

4 Beng l B 29 (PC) Ref 26 C W 

N 589. 

8 Beng L B 450 Ref 27 OWN 38, 
619 Ref 64 I C 988. 

6 Beng I, B 392 Foil 16 L W 349. 
— m 843- Dist 42 ML J 179. 

8 Beng 1 B 110 (P. C.) 67 I C 
606r(f93i2) P 369. 

—433 Ref 26C W N 242. 

474 Cons # C 221. 

10‘Beng L B 302 Ref 67 I C 95- 
App 2 Fol. 49 C 167. 

11 Beng X> B 46 Rel 36C I. J9. 


1894 B P J 9 Dist 45 M 266. 

1897 P J 9 Dis and Diss 46 B 
273. 

5 Bom p" J 325 Ref 42 M L J 94 

BOMBAY LAW BEPOBTEB, 

3 Bom L B 164 Ref 3 Lah 92. 

4 Bom L B 342 Foil 3 L 188. 

5 Bom L B 264 Appr 1 Bur X. J 

165. 

6 Bom L B 517 Ref 44 A 277. 

408 Foil 66 I C 606. . 

832 Foil (1922) All 508. 

7 Bom L B 463 Appr 1 Pat 57. 

482 Ref 20 A L J 90. 

500 Ref 24 Bom L R ,853. 

8 Bom L B 951 R6f 68 1 C 157. 

9 Bom L it 112$ Ref 64 SC 966. 


, 10 Bom L B 59 Foil 24 Bum L 

; i< 55i. 

j 994 Ref 64 I C 584. 

11 Bom L B 1358 Ref 24 Bom L 
R 762. 

748 Foil 24 Bom L R 111. 

18 Bom L B 723 Cons 24 Bom 
L R 308. 

1029 Ref 64 1 C 663. 

! 13 Bom L B 162 Kel, 64 I C 520. 

t 

I 14 Bom L B 116 (F B) Cons 24 
Bom I. R 232. 

295 Ref 26 C W N 740. 

17 Bom L B 382 Ref 16 L W 

338. 

1072 Ref 64 I C 657. 

382 Ref 16 L W 338. 

706 Ref. 46 B 163. 

510 N Foil (19221 Pat 250. 

18 Bom L B 163 Foil 24 Bom L 

R 203. 

19 Bom L B 65 Cons and Dist 

46 B 663. 

65 Rel 46 B 663. 

855 Ref 24 Bom L R 763 

65 Common 24 Bom L R 

178. 

20 Bom L B 502 (P C) Ref 24 
Bom L R 232. 

602 (P C) Ref 24 Bom L R 

499. 

502 Ref 46 B 711. 

756 Common 24 Bom L R 

178. 

756 Ref 46 B 663, 

21 Bom L B 58 Expl 46 B 348. 

344 Foil 24 Bom L R 97. 

344 Foil 46 B, 467. 

344 Foil 46 Bom. 467. 

85 Foil 24 Bom L R 753. 

22 Bom L B 051 Foil 46 B 336- 
771 Ref. 64 I C 468. 

1442 Comn 24 Bom L R 69. 

1040 Foil 64 X C,M?U. 

842 Ref 24 Born. jL'K 853. 

23 Bom L B 244 Comn. 24 Bom 

L R 178 

$13 Com 24 Bom L R 69. 

1119 Ref 64 I C 943. 

583 Ref, 24 Bom. L, % 831 

606 Ref. 64 I. C. 

533 Rel 24 Bom L R 831. 

244 Rel 46 B. 663. 

24 Bom L B 226 Rel 24 Bom L 

r, 831 . \ 

BURMA RULINGS. 

1 L B B 313 Rel 64 PC 516. y, 

2 L B E It App 3 ! Wl*Sr - - 
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CASES FOLLOWED, OVERRULED, ETC. 


7 LB R 79 App 1 Bur L J 127, 

8 L E R 266 Foil 66 1 C 562. 

277 Ref 1 Bui 165. 

553 Foil 1 Bur L J 33. 

10 L B K 321 Dist 66 I C 584 

24 B R 418 (1897—1902) Ret 1 
Bur LJ 174 : 

BURMA LAW JOURNAL. 

! 

1 Bur L J 86 Ref 1 Bur L J 177 
Uf8 Eel 1 Bur L J 200, 

5 Bur L T 162 Dist 1 Bur L ] ; 
172. 

9 Bur LT 164 Foil 1 Bur LJ 174. ] 
13 Bur L X 37 Ref 66 I C 501 

I. L. R. CALCUTTA SERIES. 

2 C 91 Ref 36 C L J 336 

123 Ref 16 L W 891. 

184 Rel 36 C L J 245 

341 Foil 67 X C 258. 

3 C 145 Ref 16 L W 768, 

4 C 623 Ref 65 1 C 626 

683 Rel 36 C L J 161 : Ref 

65 I C 626. 

870 Foil 27 C W N 24. 

5 C 175 Rel 1 Bur LJ 171. 

584 Foil 27 OWN 24. 

584 (F B) Bel 36 C L J 140- 

Ref 36 C L J 472. 

759 Rel 66 I C 30, 

6 C 8 Foil 65 I C 105, 

—94 Foil 2 Lah 376 (F Bt. i 

340 Ref 17 N L R209. 

394 Rel 36 C L J 161. | 

-687 Rel 36 C L ] 245 : Rel 

4 Lah L J 298. 

7 C 107 (P C) Dist 1 Pat 174. 
304 (P Cl Foil 24 Bom h R 

300. 

388 Foil 26CWN 506. 

—461 Ref 15 L W 62. 

8C5 Ref 68IC239. 

—61 Ref 66 1 C 982. 

—149 Ref 18 N L K 80. 
—210 Ref 43 M L J 728 

811 Ref 49 C 358. 

— -490 Ref (1922) A 45. 

-819 Ref; 18 N L R 80. 

Si #«?»’ 

— -810 Rel 36 CD J 245. 

• 10C.<8*9rRef 18«fc:iR.80? ’ 

675 Ref 80 A L J ,90c * , 

1076 Rel 64 I C 902. 


11 C 106 Ref 65 1 C 546. 

-396 N Foil 2 Lah 538 : Ret 
67 I C 89. 

143 Dis 2 P L T 80 

— 566 Foil 66 X C 527. 

12 Cal 1 Ref 65 X C 514. 

608 Ref 65 I C 681. 

— -972 Ref 3 Lah 389 


22 C 164 Rel 35 C L J 451. 

176 Over 48 C 867. 

364 Foil 35 C L J 1. 

523 Ref 65 I C 398. 

589 Rel (1922) Pat 235. 

788 Ref 27 C W N 115. 

909 Foil 1 Pat 174 Ref 36 C 

L J 421. 


13 C 19 Foil 1 Pat 218. 

14 C 296 Ref <>5 I C 707. 

— -348 Kef 2 P L T 80. 

— -401 Diss 1 Pat 174, 

768 Ret 65 1 C 661. 

839 Rel 67 I C 288- 

15 C 94 Rel 661 C 031. 

152 (PC) Ref 49 C 851. 

327 Foil 1 Pat 218, 

608 Re) 3 Lah 115. 

---771 Ref 65 I C 220 

650 Rel 15 S L R 5. 

756 Rel 6t> 1 C 631 

16 C 33 Rel 07 1 C 427. 

194 Rel 36 C L J 208. 

233 Ref 4 L L J 344. 

580 Foil 27 C W N 24 • 

36 C L J 140 .- Ref 36 C L J 
472. 

— -652 Ref 2o C W N 389. 

758 Rel 36 C L J 217, 

530 Ref 36 C L J 140. 

757 Foil 45 M 466. 

17 C 3 Ref 36 C L J 356 : 

441 ; 478 : 26 C W N 909. 

268 Foil 45 M 466. 

590 Dist 49 C 103. 

711 Ref 68 I C 369 

826 Ref 66 I C 110. 

18 C 10 Dis 1 Pat 394. 

23 (P C) Ref 3 Lah 389. 

151 Ret 68 I C 417. 

164 Ref (1922) Pat 326. 

322 Ref 65 1 C 719. 

378 Foil 2 Lah 297. 

496 Ref 65 I C 988. 

545 Ret 65 I C 380. 


23 C 129 Ref 66 I C 90. 

325 Ref 35 C L J 106 

514 Ref 26 C W N 381. 

526 Ref 35 C L J 106 Over- 

mled 45 M 320 (P Cl. 

536 Ref 66 1 C 94), 

563 Foil 256 C 189. 

690 Foil 45 M 466. 

731 Ref 66 I C 678, 

867 Foil 65 I C 204. 

24 C 143 Foil 65 I, C 281, 

175 Foil 27 C W N 24. 

291 Rel 67 I C 752. 

385 Ref 66 I C 90. 

715 Rel 3 Pat L T 628. 

746 Rel 35 C L J 1. 

751 Ref 26 C W N 381. 

834 Ref 66 I C 110. 

897 Ref 67 I C 714. 

25 C 179 Ref 1 Pat 218. 

266 Ref 66 I C 631 

179 Ref 66 I C 631. 

275 Foil 44 A 579. 

727 Foil 1 Pat 218. 

757 Ref 26 C W N 490. 

844 Foil 68 1 C 188 : Ref 25 

O C 89. 

; 966 Ref 65 I C 631. 

26 C 127 Doubted 43 M L J 211. 
428 Foil 68 1 C 472. 

531 Ref 68 I C 188, 

560 Ref (1922) M W N 476 

891 Rel 36 C L J 367. 

27 C 11 Ref 36 C L J 367. 

205 Ref 26CWN 389. 

362 Ref 65 I C 719. 

376 Foil 49 C 880. 

951 Foil 44 A 379. 


19 C 139 Kef 9 O L j 5. 

858 Foil 49 C 670. 

489 Ref 26 C W N 389. 

507 Dist 18 N L R 145. 

765 Ref 1 Bur L J 72. 

20 C 8 (P C) Dist 65 I C 875 : 
-Rel 68 1 C 129^ 

—93 Poll 3 Bah 257. 

296 Foil 15 LW 272 

816 Ref 65 I C 626. 

433 Ref 68 I C 242. 

-696 Ref 65 1 C 6Sl. 

21jC 66 Ref 65 1C 988 Foil (1922) 
Pat 321. 

157 Dist 1 Bur L J 85. 

504 Dist 65 1 C 743. 

— 1 782 Ref 27 C W N 115* - 
966 Ref 66 I C 404. 


28 C 205 Rel 64 I C 756. 

217 Appr 48 C 867. 

594 Foil 16 L W 196. 

29 C 154 D'st 68 I C 790. 

187 Ref 65 I C 398. 

— , — 383 Rel 36 C L J 161. 

518 (P C) Ref 65 I C 749. 

663 Rel 36 C LJ 356 

30 C 110 Ref 25 O C 137. 

281 Rel 36 C L J 16 J,, 

-516 Ref 1 Pat 19. ' 

539 Dist 18 N L R '67. 

778 Foil 1 Pat 218, . - 

vftv V* *** ^ Jfc 

31 C 95 Ref 35 C C .J 173 
64 I C 603. 

195 Ref X7 N L R 20fc'< 1 1 ( 



CASES FOLLOWED, OVERRULED, ETC. 


262 Rel 36 C L J 217. j 

489 (P C) Rel 66 I C 780. j 

• 661 Foil 24 Bom L R 300 

WRel 1 Bur L J 217. 

757 F B Ref (1922) C 85 . : 

884 Foil (1922) Pat 154 

82 C 129 Rel 36 C L I 441 ; 

478 : Ref 36 C L J 356. 

- —146 Foil 65 I C 122 . 1 Pat 
232. 

296 Ref 27 C W N 38- 

386 Foil 65 I C 281. 

459 Ref 18NLR 9r>. 

894 Foil 66 I C 631. 

— ^948 Ref 66 I C 425. 

38 G 829 Rel 66 I C 365. 

331 Ref 36 C L J 234. 

511 Ref 36 C. L. J. 35. 

867 Foil 65 I C 14. 

-1101 Ref 4 L L J 344. 

34 C 1 Ref 3 Pat L T 103. 

20 Foil 49 C 880. 

83 Ref 4 Lab J 298. 

150 Rel 9 O L J 439. 

329 P C Ref 66 I C 455 : 

9 OLj 456 : 68 I C 700 (FB) 

840 Ref 25 O C 148 

902 Ref 4 Lah L J 311 Foil 

65 I C 145. 

1020 N Foil 66 1 C 780 

36 C 209 Dist 16 L W 529. 

817 Ref 49 C 851. 

551 Ref 36C L J 823 : 65 1 C 

469 . 

567 Foil 2 P L T 626. 

859 Rel 18NLR12I. 

36 C 141 Dist 18 N L R 90. 

239 Ref 15 S L R93. 

287 N Foil 36 C L J 382 

394 Foil 65 1 C 257. 

604 Foil 49 C 875. 

648 Foil 25 O C 37- 

659 Foil 49 C 358. 

604 Foil 49 C 875. 

762 Foil 67 I C 278 Ref 67 I 

C 261. 

— -1003 Ref 36 C L J 478. 

37 C 30 Foil 26 C W N 947 
67 Rel 36 C I. J 205 ; 

Ref 65 I C 230- 

72 Ref 3 Pat L T 103 

C 425. , , . 

626 Foil 66 I C 780. , 

,r — ^796 Dist 1 Pat 435 , 

- — 796 Ref 65 I C 220. 

88 0 1 Ref 49 C 470 . 68 1 C 104 

501 Dist 26 C W JS 412 

880 Di?t 64 I C 741., 

880 Ref 65;I C 204. , 


663 Ref 69 1 C 57, 

- —713 Rel 16 l, W 833. 

1029 Foil 24 Bom L R 416. 

40 C 173 Ret 49 I A 399 (I> Cl 

251 Rel 36 C L J 356. 

297 Ref 66 I C 90. 

. 428 Rel 35 C L J 19. 

, 598 IP C) Rel 65 I C 517. 

I 619 Ref 26 C W N 169. 

J 784 Ref 18 N L R 145. 

41 C 32 Ref 68 I C 430. 

-68 Foil 66 1 C 672. 

137 Dist 2 Lib 323 

‘ -436 Rel 36 C L J 434. 

601 Ref 25 O C- 142. 

743 Ref 43 M L J 402. 

772 Ref (1922) M W N 476. 

972 Ref 3 Lah 242 

. 1125 Ref 36 C L J 263 

42 C 72 Dist 66 1 C 856. 

-320 Dist 49 C 880. 

| 612 Ref 36 C L J 287 

1 652 Foil 65 t C 963. 

i 675 Foil 66 I C 370. 

i 745 Dist 49 C 280 

751 Ref 65 I C 701 

i 926 Ref 68 I C 167. 

! 742 Ref 49 C 670, 

, 1043 Rel 06 1 C 30. 

43 C. 165 Rel 25 O C 189. 

j 178 Appl 26 C W N 391. 

! 195 Ref 65 I C 504. 

217 Ref 36 C L J 245, 

248 Ref 49 C 250. 

493 Ret 49 C 345. 

603 Ref 36 C L J 333. 

-606 Rel 35 C L J 589. 


-660 Dist 45 M 466 : 16 L W . 

529, ; 

-1031 Rd 16 L W 268 Ref ' 
67 1 C 812. i 

-1085 (P Ci (1922) MWN 620 
-1148 Foil 65 I C 432. 


— 566 Ref 35 C L ] 43. 

670 Ref 49 C 886 

47 C 75 Doubt 44 A 292 
376 Rel 49 C 880 

485 (P C) Ref 65 I C 47. 

752 Dist 3 Lah 296. 

770 Ref 49 C 895. 

, 849 Dist 3 Lah 296. 

} 1108 Ref 36 C L J 396. 

48 C 1 Ref 64 I C 876. 

. 49 Foil 45 M 320 (P Cl 

100 (P C) Ref 67 i C 960. 

—148 ■ Ref 66 1 C 220. 

388 Ref 65 1 C 204. 

443 Ref 18 N L R 121. 

| 49 C 18 Ref 16 L W 701. 

CALCUTTA LAW JOTJBNAL. 

' 1 C L J 522 Ref 64 I C 829. 

■ 550 D’st 1 Pat 273. 

2 C L J 243 Ref 26 C W N 32-<. 

, 343 Ref 49 C 345. 

; —537 Dist 26 C W N 408 

3 C L J 188 Ref 64 I C 622, 

j 257 Foil 66 1 C 606. 

1 - -337 Foil-1 Pat 218. 

876 Ref 05 I C 105. 

521 Rel 36 C L 1 434. 

t 538 Foil 26 C,W N 532. 

4 C L J 259 ; 202 Rel 49 C*850. 

5 C L J 55 Ref 68 I C 314. 'i 

222 N Foil 26 C W N 1016. 

315 N Foil 66 I C 631. 

537 Ref 42 MLJ 133 67 

I C 394. 

653 Ref 67 I C 394. 


132 
. 66 I 


39 C. 33 Raf.66I C^09.- • 

87 Ref 36 C L J 428, 

232 Dist ) 8 Mt R. #7. , 

311 Ref 20 A L J 761. 

— 627 , (P C) Foil 1922,®?t 331 


| 44 C 130 Ref 69 I C 33 

154 Foil 68 1 C 268. 

186 (PC) Re! 66 1 C Sot. 

373 Rel 36 C L J 208. 

425 Ref 68‘1 C641, 

783 Rel .67 I C 710.' 

841 Folf 26 C WN 943. 

917 Foil (1922) P 24 

929 Ref 1(5 L W 515. 

45 C 159 Ref 69 I C 35. 

285 Ret 66 I C 613 Foil 66 

I C 833 

320 Foil 1 Bur L / 166. 

645 Foil 65 I C 669. 

373 Fotl (1922) Cal 129, 

- —878 Foil 26 C W N 246. 

930 Foil 36 C L J 291. 

46 C 90 Rel 36 C L'J'124. 

173 Foil 26 C WN §43. 

l&9Ft>ll,66 I CJD3, -j , 

^ Fpll49C 4m. , 


6 C L" J 143 App i Pat 350. 

158 Rel 66 1 C 30 : 3 Lah L 

j 362. 

362 Foil 35 C L J 537 ■ 2* 

C W N 853 

— 427 Re! 68 1 C 31, 6 J . 

493 Dist 67 I C 315, 

. . ! BU 

8 C L J 26 Ref i P«t m F 26 

cwjNm .i n 

114 Foil 26 C W 34 992. 

169 Diss 119 C 886 

173 Dist 20 A L J 401. 

173 Ref 44 A 462 : 20 A L 

J 40. , ; ■ , . 

542 Re! (1922) Pat 


9 C L. J 284 App 1 


f>aH67. 


10 C L J 19 Foil 64 1 C 571 N- 
Foll 67 I C 273, 

ISO Rel 3 b CL] 421 K I 

Pat 174. - 

396 Foil 1 1922) P ( 20^ 

U C L J £ M 36 C 
543Rei i 6 L 



10 CASES FOLLOWED, OVERRULED, ETC. 


533 Ret 26 C W N 408. j 469 Rel 60 I C 137, 

548 Ret 26CWN 323, I 476; 480 Ref 67 1 C 97. 


35 C L J 19 Ref 68 IC 329. 
54 Dist 35 C L J 466. 


12 C I. J 391 Foil 26 C W N 893, 1 

476 Ref 1 Pat 44. 

336 Ref 67 1 C 398. 

454 Ref 66 1 C 405 

605 Ref 16 L W 667 

525 Foil ( 1922) Cal 129 Ref 

15 L W667 

13 C L J 85 Ret 36 C L } 428, 

139 Foil 3 L 233. 

157 N Foil (1922) Pat 250. 

• — 322 Ref 20 A L J 90. 

14 C L 7 31 Ref 66 I C 204. 

47 Rel 68 I C 316. 

167 Ref 68 I C 314. 

303 Rel 25 O C 189. 

467 Ref 68 I C 329. 

480 Foil (1922) Pat 250. 

608 Ref 1 Pat 188 

648 N Foil 67 I C 273- 

15 C L J 7 Ref 68 I C 329. 

187 Foil 26 C WN 408 64 

I C 865 

217 Rel 3o C L J 245. 

220 Ref 4 Lah L } 311 

360 Dist 26 C W N 804. 

689 Ref 26 C W N 311 , 

412 ; 64 1 C 649. 

16 C L J 77 Ref 35 C L J '06. 

135 Dist 26 C W N 408. 

156 Ref 68 I C 104. 

194 Rel 68 1 C 316. 

217 Ref 26 C W N 901. 

322 Dist 26 C W N 657 R 

67-1 C 66. 

368 Rel (1922) Pat 326 

427 Dist 36 C L } 234. 

17 C L J 316 Rel 36 C L J 132 , 

263. 


21 C X, J 45 Ref 36 C L J 389. 

157 App 49 I A 342. 

—248 Ref 68 I C 209. 

253 Rel 36 L J 434. 

281 Ref 26 C W N 819 

■ -441 R 1 36 C L I 421. 

478 Foil 1 Pat 161. 

557 Foil 1 Pat 87. 

618 Ref 20 C \V X 709 

22 C L J 52 D si 16 L W 752. 

1 132 Ref 35 C L 3 493, 

, 197 Rel 36 C L J 82. 

283 Dist 42 M L J 457. 

1 313 Rel 36 C L J 245' 

I 390 Foil 64 1 C 178. 

404 Rel 36 C L J 356. 

415 Ref 68 l C 306. 

23 C I J 145 Ref 26 C \V N 77 

415 Ref 65 ! C 464 

561 Ref 68 1 C316 

24 C L J 33 Pel 64 X C 553. 

348 N Foil 18 N L R 1 11 

457 Rel 68 1 C 293. 

514 Foil 15 LW646 

279 Ref 20 A L J 744. 

25 C L J 325 Ret 44 C 470. 
581 Ref 35 C L ] 589. 

i 26 C L J 258 Rel 66 1 0 1*7 

27 C L J 101 Diss 68 I C 625 

191 Rel 36C L j 472 

281 Foil -=9 C 661. 

284 Disc 49 C 280. 

j 293 Disc 49 C 280. 

451 Foil 26 C W N 408. 

1 528 N Foil 16 h W 178. 

i 599 Ref 65 I C 743 


CALCUTTA LAW REPORTS. 

I 1 C L R 134 Dist 20 A L J 693 

5 C L R 418 Ref 49 C 38 
481 Ref 67 I C 1005 

6 C L R 76 Dis : 49 1 A 342 

, 7 CLR 364 Disl26C W N-724, 
571 Ret 44 A 49. 

CALCUTTA WEEKLY NOTES. 

1 C W N 12 Foil 16 L W 196. 

19 Foil 16 t W 196.- 

83 Ref 36 C L J 9 

62 Foil 64 I C 448. V" 

105 N F 1 Bur L J 189* 

227 Ref 67 I C 1005 

711 Ref 1922 Pat 3r5. 

2 C W N 49 Ref 67 I C 657. 

256 Dist 44 A 401 

303 X Foil 64 I C 1 18. 

689 Foil 26 C W N 412 Ref 

26 C W N 3H 64 I C 649 

702 X Foil 49 C 167. 

848 Dist (1922) C 93. 

3 C W N 30 Dist 1 Bur L J 406. 
134 Ref 67 1 C 95. 

184 Foil (19221 Cal 180 

325 Ref o" l C 394. 

367 App 1 Bur L J 183 

637 Disappr. 49 C 46 

4 C W N 36 Kef 16 L W 795. 
462 Rel t>7 I C 744. 

5 C W N 343 Foil 64 I C 1001. 

485 Ref 25 O C 53. 

515 Dist 64 1 C 733. 

816 Ref 68 I C 659. 


427 Ref 49 C 495. 

431 Ref 35 C L J 493. 

18 C L J 88 Foil (1922) Pat 154. 

214 Ref 63 1 C 475. 

282 Ref 65 1 C 701, 

269 Ref 36 C L J 228. 

274 Rel 36 C L J 132. 

321 Ref 68 I C 475 Foil 67 

I C 278. 

329 Ref 36 C L J 228. 

S16 Rel 36 C L, J 82, 


28CLJ 123 Ret 44 A 51 

I 254 Ref 35 C L J 19 

271 Ref 31 1 C 997. 

- -437 (P C) Ret 26 C W X 
206 Rel 36 C L J 434 

29 C L J241 App 26 C W N 890. 

\ 284 Rel 35 C DJ 159. 

‘ 348 Ref 18 X LR 111. 

30 C L J 503 Dist 26 C VV N 680 
j 44 A 574 Re' 64 I C 379. 


19 C L J 113 Dist 1 Pat 394. 

155 Expl 49 C 43. 

846 Foil 45 M 450. 

— -j 589 Foil 64 I C 738. 


L J 208 

r " 

391 Expl and Rel (9 C 45 

«6Ref68iei|7. - • 

— -445 Ref 26 C W N m. ' 


31 C L J 75 N Foil 42 M L J 

449 Ref 49 C 345 Ref 27 C 
W N 159. 

32 C L J 46 Ref 65 I C 701, 

168 Ref 49 C 345. 

- -402 Ref 65 I C 76. 

33 C L J 437 Ref 49 C 345. 

.344 RiJ.67 I C 300, . 

34 CLJ275N Foil 26 CWN 943 
779 Ref 35 C L J 493, 


6 C W N 44 Foil 35 C L J 140. 

196 Rel 66 I C 780. .* 

569 Foil (1922) P 213. 

921 Ref 49 C 358. 

7 C W N 176 Dis 66 I C 335. 
'374 Ref 1 Pat 44. 

384 Ref 44 A 129. 

- — 538 Diss 26 C W N 596. 
-800 Ref 26 C W M 700. 

8 C W N 22 Foil 49 C 167. 

-101 Ref 27 C W N 134. 

143 Common 26 C W 

442; 40C6S2. 

172 Ref 26 CWN 689 : 

I C 591. - 

294 Ref 66 I C 721- » 

-344 Ref 64 1 C 831. 

-436 D’st 64 1 C 733. , 

473 Ref 36 C L f -245,.' - 

: r \ 

9 C W N 134 Fo»2e 

639, 

520 Ref 96 C L I 9.* V* 


N 

64 


N 



CASES FOLLOWER OVERRULED, ETC 


it 


668 Kef 49 C 486 Appl 1 

Pat 38 

699 Dist 49 C 38 

1026 Foil 26 C W N 486 

64 I C 903. 

10CTHI Ref 64 I C 738. 

437 Dis 35 C L J 75. 

687 Ref 26 C W N 634. 

Ml Foil 26 C W N 506. 

1005 Ref 1 Bur L J 179- 

1028 Appr 26 C W N 1016 

UCV HIM Rel i2 M L I 
467. 

198 N Foil 26CWN 1016 

403 N Foil 49 C 626. 

604 Rel 66 X C 780. 

679 Foil 26 C W N 440. 

994 Foil 18 N L R 101. 

64 I C 277. 

1104 Ref 65 1 C 45,, 

1106 Ref 26 CW N 511. 

176 (X) Dist 1 Pat 251 

12 C W If 140 Foil 43 M L J 

659. 

163 Foil 3 Lah 30 

187 Ref 20 At] 257. 

138 appr 3 1-alt 115. 

412 Foil 26CWN 893. 

842 Ref 1 Pat 214. 

904 N Foil 26 C W N 947 

13 C W B 24 appr 42 if L J 202. 
174 "Ret I8NLE 111. 

— .-888 Ref 49 C 495. 

621 Foil 64 1 C 849. 

• 816 Ref 64 1 C 426. I" 

1010 Foil '65 I <5 857.' 

1025 Dist 49 C 280. 

14 CHI' » *3 Ref 68 I C 44. 

389 Cons 49 C 496 Ref 1 

Pat 38. 

468 Dist 26 C W N 893 

Ref : 1 Pat 305. 

569 Ref 64 I C 476 

-1024 Ref 64 1 C 8fi4. 

346 Ref (1922) Pat 235; 

< 896 Ref 2 Lah 357 

918 FaB 64 1 C 852 * 

206 Biss 3 Lah 23. 

15 CWII 35$ Ref 64 1C 8$ 1. 
562 Ref 64 I C 949. 

776 Rel 36 C L J 208. 

882 Bel 66 1 C 30. 

0$S appr 64 I C 362. 

Kfef 6* T C 738. 

1600 Ref 16 L W 795 

1088 Ref 65 I C 147. 

16 C W B M4 R»f 64 1 C 547. 

295 Foli6S I £ £85. 

666 Rel 66 I e&t, . 

728 Ref 26 C W S 657- 

842 (P. C 1 Foil 26 C W N 

140. 

849 Ref 64 J C 613. 

849 Ref 64 1 C 773, 


904 Ref 68 I C 629. 

970 Ref 64 I C 547. 

970 Ref 35 C L j 170 

975 Ref 68 I C 104. 

| 17 C WB 100 Ret 67 1 C 714 

: 118 B'oll 68 I C 237. 

: — -165 36 C LJ 124. 

' 205 Rel 49 C 871. 

219 Ref 67 X C 394. 

| 341 Ref 3 Lah 242 

341 Ref 3 Lah 103 

I 341 Dist 3 L 242, 

1 351 Cons 26 C \V N 967 

554 Ref 64 I C 741. 

860 Rel 64 t C 756 

-871 Ref 64 I C 526. 

935 Ovr 45 M 320 (PCI. 

935 Dtss 20 A L J 684. 

936 Dis. apr 45 M 321 

— 935 N Overruled 24 Bum 
L R 063. 

944 Foil 2 Lah 372 

1248 Ref 42 M L J 337 

18 C W B 136 Foil 26 C W N 

311. 

428 Rel 35 C L ] 589. 

445 Rel 26 C W N 329. 

587 Foil 67 I C 383. 

700 Ref 16 L W 338. 

700 Ref 16 L W 338 

860 Ref 26 C W N 565. 

1266 Ref 64 1C 124. 

1286 Ref 64 1 C 476. 

1299 Foil 26 C W N 408. 

1299 Foil 64 I C 864. 

19 CW 1*26 Ref 3$ C L J 184. 

56 Ref 64 It 829, 

—117 appl 49 C 661. 

468 Doubted t Pat 375. 

468 Ref 68 1 C 314. 

537 Foil 26 C VV N 408 

537 Foil 64 I C 864 

517 Ref 68 1 C 369 . 

672 Foil 49 C 574. 

672 Foil 26 C VV N 680, 

870 Ref 26 C W NT 826. 

882 Ref 64 I C 520. 

935 Foil 64 1 C 741. 

953 Foil (192?) C 163. 

972 Foil 66 I C 672. 

1113 Re* 64 4 c 516. v 

1193 Ref 68 I C 167. 

1291 Rej 68 I C 429. 

20 C W B 14 Dis Appr 1 Pat 

340. 

14 Ref 26 C W N 833. 

51 Ref 64 I C 773 

58 Ref 64 I C 813. 

253 Ref 68 I C 659. 

287 Ref 68 I C 659. 

314 Rel 36 C L J 478. 

437 Ref 26 C'W N 589, 

— -481 Ref 26 C W H 432 Foil 
49 C 544. 

— ^ Foil 661 U 63. 

657'Ref 64 I C 520. 

- -788 Ref 16 U W *52 


889 (FBI Ref 26 C W N 

292. 

948 appl 64 I C 824 Ret 

26 C W X 901. 

999 Rel 67 I C 1002. 

1000 N Foil 1 Pat 92. 

1097 appr 1 Pat 340 Ret 

26 C W X 833. 

1258 Foil 26 C W N 206 

Ref 64 I C 773 
1303 Ref 68 I C 250 

21 C WH 102 Ref 1 Pat 305- 

117 Dist 26 C WN 17S. 

280 Rel 35 C L j 589. 

564 Foil 26 CW N 408: 

64 I C 864. 

809 Ref 65 I C 145. 

834 Dist 1 Pat 1. 

903 Rel 67 I C 744. 

906 Ref (1922) Pat 235. 

957 Foil 44 A 368 Set 16 

L W '936. 

j 959 Rtf 26 C W N 634. 

22 C W B 69 Ref 26 C W X 880 

foil 64 1 C 280. 

330 Rel 36 C L ] 140 : 

(1922) C 31» Ref 64 1 C 476. 

444 Dist 26 C W N 951. 

479 Foil 49 C 177, 

523 Ref 26 C W N 511. 

760 Foil 64 I C 628. 

790 Ref 18 NR 111. 

811 Ref 64 I C 379.. , 

23 C W B 91 Fpll 26 C W X 

587. 

290 Ref 26 C W N 951. 

320 Dist 26 C W N 529 

Foil 64 X C 32. 

321 Rel 36 C L J 208 Re) 35 

C L J 589. 

$45 Ref 6S f P 398. 

475 Ref 64 I C 649 

5X6 Rel 36 C L J 124. 

585 Ref 26 C W N 8?6. 

721 (P C) Ref 26 CWK 271 . 

860 Rel 36 C L J 124. 

919 Ref 18 N L R 111. 

951 Ref 18 N L R 111, 

1017 Ref 26 C W N 2<2. 

24 C W B 40 Ref 67 tC 1 ?!*: ’ 
47 Foil 68 1 C 194. 

73 N Foil 16 L W 17$ - 

201 Ref 36 C L J 208. 

223 Dist 49 C 875. 

223 Appl 64 1 C 889. 

463 Ref 26 C W N329. 

567 Djss 20 A L J 377- 

723 (F B) Foil 1 Pat 190. 

926 Dist 49 C 161 

961 Ref 35 C L J l. 

982 Foil 1 Pat 371 : Ref 66 

I C 861. 

1057 appr 26 C W N 890 

Ref 64 f C 613, 

25 C W B 38 Dist 36 C L'J 234 
■ 45 Ref 651 C 649, : , v , 



CASES FOLLOWED, OVERRULED, ETC. 


57 (F B) Foil 64 I C 210. I 10 M 1 Ref 36 C L J 336, 

' 102 Rel 36 C L J 140. 28 F B appr 1 Pat 37!. 

127 Ref 49 C 608. —28 Foil 1 Pat 371: 

201 Ref 36CLJ 356:441 ~~ 

220 Ref 26 C W N 329. 12 H 105 Foil 2n C W N 506. 

248 Fall 64 1 C 90. — -273 Rel 35 C L J 451. 

269 (P C) Dist 2 Lati 297 451 N Foil 3 Lab 46. 

376 Dtst 26 C W N 364 483 Foil 64 I C 646 Ret 44 

409 Ref 36 C L j 396. i A 119 

511 Ref 66 1 C 110. I 

609 Foil 27 C W N 28. i 13 M 142 Foil 16 L W 562. 

——776 Ref 68 I C 475. 472 Ref 1 Bur L j /2. 

901 Foil 64 I C 1001 Rel 24 508 Foil 46 B 840 ; 24 Bom 

Bom L R 449. h R 313 Ret 1 Pat 19, 

26 C W H 30 Foil 49 C 529. 14 H 18 Rel 64 1 C S3 4- 

-33 (P C) Ref 26CWN 154. 227 Rel 67 1 C 427. 

52 Foil 49 C 529. 391 Ref 65 I C 150. 

65 Aopr 26 C W N 890. 

126 Dist 26 C W N 853. 15 M 19 Rel 36 C L. J. 434. 

138 Ref 65 1 C 592. - —183 Rel 36 C I. ] 356. 

206 Appr 26 C W N 890. ! 237 F B Dist 2 Lah 297 

869 IP C) Foil 3 L 242, i 378 Rel 36 C 1. J 434 


X. L, B. 1AH0EL SEEIES 

1 Lah 83 Ref 4 L L J 344, 

210 Appt 64 I C 67. 

216 Rel (1922) Lah 59 , 409 

234 Ref 67 1 C 106. 

415 Ref 65 I C 452. 

443 Diss 3 L 230. 

558 Foil 3 Lah 99 

554 Ref 64 I C 468 

2 Lah 1 Dist 3 Lah 35- 

IS Dist 3 Lah 233. 

40 Ref 16 L W 936.’ 

83 Foil 3 Lah 136. 

• — li4 Ref 68 X C 209. ’ 

— — 176 Ref 65 1 C 452. 

3 Lah 108 Foil 3 Lah 242 

I. L E. HABEAS SEEIES. 

1 H 56 Foil 8 Lah L J 395. 

184 Rsf 1 Bur L I 72. 

226 Rel (1922) Pat 235. 

2 H 100 Ref 16 L W 228. 

3 H 66 N Foil 3 Lah 30. 


i 16 M 23 appr 26 C \V N 159 ! 

! tPCi ' 

99 Foil 2 Lah 263 • 64 1 C j 
121 . 

! - 220 Foil 45 M 443 

' 268 (PCI Foil 49 C 821. 

1 350 Foil 8 L 209. 

! 17 M 194 Ref 16 L W 210. 
j - — 293 Rel 68 1 C 30 . 3 Lah 
! I, J 362. 

j 498 Ref 20 A L J 327. 

I 18 M 41 Ref 16 L W 701 

i 73 Rel 36 C L J 434 

' 179 appr I Pat *6 1 . 

193 disappr 24 Bom I- R 

1 649. 

410 Ref 25 O C 53' 

487 Rei 63 I C 643- 

19 H 74 Ref 20 A I. J 155 : 44 
A 316. 

74 Foil 04 1 C 976. 

80 Rel 64 1 C 513 i 

280 Dist 64 I C 148. I 

- -350 Ref 64 I C 606. i 

i 485 app 49 1 A 54 : 42 M T, 

] 501 : 46 B 481 


4 H 217 Foil 1 Pat 232 : 65 l C 

122 . 

250 Rtef 1 Pat 387. 

6 M 136 kef 43 M LI 363. 

398 Foil 20 A L J 577. 

641 Diss 66 I C 405. 

7 H 436 Ref 65 I C 626. 

— ‘-499 Rel 36 C L I 441 Ref 
36 C L J 351. 

• awpr S^C W N 

~--4teippr' 26 A Lj tM : 44 
A 339. ' 

484 R24Bm»L R<H > f , _ 

9 H 256 Ref 15 L W 667. * 


20 M 19 Ref 65 1 C 405 

129 Ref 16 L W 768. 

250 Ref 65 ! C 495 

342 disap 24 Bom LR 649 

[PC). ■ ' ' * ' ' 

349 Ref 43 M L J 363. 

21 H 47 Ref 16 L W 428. 

151 Foil 36 C I. J 35, 

172 Ref 64 1C 868. 

274 Ref 1 Bur L J 1. 

391 Diss 44 A 291. 

22 H 68 (F B) Ref 64 l Q 689. 
113 Ref 1922 All 381. 

137 Aj>j>r , 42 M L J 202 (F 

B). 

187 Foil 44 Ail 619. * ’ 


256 Rel 43 M L.J 288. 

302 Foil (1922) Bom 295 

398 (P C) Ref 64 I C 614. 

23 H 47 Ref 16 LW 228. 

49 (P C) Foil 3 L 282 

597 Foil 44 All 393. 

621 Foil 16 L W 179. 

24 St 27 Ret (1922) A11 475. 

47 Ref 16 L W 310. 

124 Rel 18 N L R 121 . 

219 Ref 36 C LJ 356 ;441. 

284 Foil 3 L 213- 

350 Ref 4 X ah L J 344 

4X7 Foil 46 B 97. - 

481 Expl 45 M 710. t . 

449 Ref 24 Bom L R 449. 

513 Ref 20 A L J 744. . 

641 Ref 66 1 C 657. 

654 Rel 66 1 C 501. 

637 Dist 44 A 175. 

639 Ref 64 I.C 949 

669 Ref 44 A 163 

675 Aopl 45 M 29 

681 Foil 67 I. C 656. 

26 M 61 (P C) Disc and Dist 49 
C 573 : 26 C W N 680 Foil 
64 I C 376 Ref 64 I C 833 
— 99 Foil 36 C L J 35. 

389 Ref 64 1 C 726 ' 

548 Rel 15 S L R 5 

655 Foil 3 L 188. 

678 Ref 42 M L J 124’ 

26 M 31 Overruled 16 L W 314. 
34 Ref 17 N L R 209. 

49 Ref 15 I, W 533. 

124 Foil 2 P L T 626. 

168 Ref 64 I C 534- 

191 Foil 42 M L J 278. 

830 Dist 18 N L R 145. 

339 Overruled 26 OWN 

410* Ref 26 C \V N 432. 

410 Ref 49 C 545. 

514 Ref 1 Bur L J 163. 

662 Foil Dist 3 Lah 1 

27 M 21 Ref 68 I C 250. < 

98 Dist 42 M DJ 318. 

199 Foil 42 M L J 272. 

238 Ref 16 L W 936. '* 

— 382 Ref 42MLJ 1% 

485 Atpr 45 M 665. - 

— -540 Ref 67 I G 856t 

— 591 Dist 3 Lah, 103 

591 Foil 3 Lah 103 . 3 Lah 

242 

28 H 1 Ref 641 C 481 

57 Ref 68 I C 566. ‘ •* - 

205 Foil 44 A 291. 

250 Appr 20 A L - 

844 Disappr 43 M‘ t j 305 ; 

45 M 378. «’* 

855 Foil 67 1 C 318. ‘ 

— 467 Ref 44’ A 334.-1 ! >tt - 
544 Ret 66 T ©’SOU* *4* 
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29 l It $7 Ret 26C W N 279 < '1 

308 Ref 6$ I C «».•»! 

914 Ref 66 1 C 1B6. 

886 FeU 42, ML ) 44‘> 1 

Bur L J 33. 

898 Ref 64 I C 574 

867 Ref «4 1 C 62f> Foil 3 

Lah L J j70. 

426 Ret 49 C 22 1, 

661 Ret 16 I. W 33* 


188 Foil 16 L W 216 

560 Foil 42' M L } m. 

60S (P C) Foil 26 C W N 

408. , 

681 Ref 16 L W 931. 

636 Ref 26 C W N 772* 

678 Ref 16 L W 17*. 

686 Ref 64 1 C 966. , t 

685 Ref 15 L W 31. 

-728 Foil 3 Lah 29. 


30 M 18 Ref f Pat 197. 

64 App 46 B 184 Foil 3 Lah 

357. 

212 Foil S Lah Ml 

212 Ref 3 Lah 141 

266 Ret 68 I C 648. 

419 Re! 06 I C 873. 

419 Rel 16 L W 82a. 

• — -434 Overruled 26 CUN 
302. 

437 (F Bj Dist 10 L W 228. 

478 Ref 25 O C 53 

31 K 47 Foil 45 M 703. 

100 Ref 3 Lah 242. 

114 Ref 67 I C 237. - - 

114 Ref 64 I C 721 

114 Foil 66 ( C 370 

114 Dist 64 1 C 726. 

425 Rel 41 A 418. .. 

534 Rel 66 1 C 501. 


36 H 66 Ref 42M L l 20(2. 

65 Appr 42 M LJ 218. 

72 Foil 16 L W 349. 

229 Foil 65 1 C 963. * 

275 Ref 16 L W 338. 

867 Ref 66 I C 830. 

383 Dist 42 M L J 457 . 1 

But L J 85. 

37 M 175 Ref 26 C W N. 772, 

199, 221 Kef 64 I C 752. 

231 Dist 68 I C 667. 

238 (F B) Kef 26 C VV N 

589. 

273 Foil 1 Pat 266. 

— t- 276 Ref 49 C 45 , 

319 Ref 64 l C 317 

423 Diss 42 M. L. J 410 I 

418 Dist 641 C 525. 

456 Ref 67 I C 261 

565 Rel 65 I C 631. 


-425 Ref 44 A 418 
-467 Dist 64 1 C 149 
-425 Ref 20 A L J 216. 


431 Ref 64 I C 513. 

32 M 28 List 64 I C 461. - 

— -62 Ref 44 A 360. 1 

m Ref 42 M L J 202.' - ! 

176 Rel 2 Lah 351. i 

—220 (F B( Dist 3 Lah 115 . ! 

334 Foil 64 1 C 493 

425 Ref 9 O L J 444 

83 M 22 Ref 64 I C 704. 

66 Foil 26 C W N 772 - . 

100 Foil 64 f C 971. I 

100 Foil 44 A 200. 

159 Ref 36 C L J 228. t ; 

—886 IF B) App 24 Bom, L 
R 629 (PC) 

812 N Foil 68 1 C 191. 

— 323 ©isfa 42 Mi L. J, IftW Si I 

842 Ref 42 M L ] 193. 1 

199 Dist 26 C W N 826. j 

34 M 112 Disaf> 43 M L J 305. I 
—857 Ref 36 C L J 35- 
——892 Ref 16 L W. 178 

417 Erf 68 1 0429, :> 

— -611 Ref 4 Lah L J 67. 

m Ref 8 Lah L J 362. - 

!<! j j 

35 K 1 Ref 04 1 C 689. 

— i Foils d m. 

1 Rel 20 A trj 801. 

44 Refi64FC97t: • 

44 Ref 20 A L J 7, 

177 Per K Y *»«* 42 

M LJ 37 2. 

177 Diss 45 M *50. 

247 Ref 3 Lah 4 44. 


38 * 33 Ref 64 1 C 317. 

101 Ref 16 L \F 178. 

114 Foil 64 I C 1001 Ref 24 

Bom L R 449. 1 * - • 

178 Ref 67 I C 714 r80o. 

356 Appr 24 Bom L R 629. 

374 Ref 3 I, L J 522. 

406 (PG| Ref 64 f C 88’ 

44 A 29 Dist 44 A 196 Rel : 
9 O L J 235. 

455 Ref 64 1 C317. 

482 Appl 64 I C 742 

666 Ref 42 M L 1507. 

581 Ref 16 I, W 827. 

639 N Foil 46 B 641. 

1076 Foil 16 L W 178. 

1202 Ref 16 L W 99. 

39 M 128 Foil 16 L W *28. 

136 (F B Foil 42 M L J 276 

195 (F Bt Ref 15 L W 667. 

836 Re? 64 l .C #$>.; j K . _• 

Lj2j$ 

376 Ref 49 C 250. 

429 Foil 42 M L J 71.. 

466 Ref 42 M L 1 133, 

479 Ref 64 I C 524. 

449 Ref 43 M L J 659 : 25 

O C 142. ' 

— r-625 Ref 49 C 50$. , ,, 

541 Dist 64 l C 149 k ‘ , 

— 617 Ref 26 *C* W 666 
(PCI. ' 

634 Ref 44 A 30 Eel 9 O L 

' J 2S5; ' ' * 

- -645 0<W>s 16 L W 178 t 36 C 
L J 132. ’ r 

778 Foil 45 M 266 1 L 

J 10 f. “* W <<f 


811 Ref 68 1 C 641. . 

803 Ref 65 I C 230 36 C L j 

132 Foil 24 Bom L Rj$08. 

823 Ref 86 C L J 245. - 

843 Foil 68 1 C 690. 

• — 952 Dist 45 M 528. 

1031 Ref 4 Lah L J 298. 

1086 Ret 04 I C 488. . 

1042 Rel 18 N L 82 

40 M 118 Foil 45 O G 497," I 

238 N Foil 64 1 C 148, 

308 Ret 68 I C 191. ^ 

591 Foil 43 M L J 561 

603 !F B) Ref 16 L W 310 

612 Ref 36 C L j 356 

632 Ref 42 31 L J £07. 

640 Foil 64 I C 740. 

—678 Ref 42 M L J 32. 

687 Foil 3- Lah 35. 

709 Dist 6 P L J 638 : 66 I 

C 584. 

727 Rel 45 M 778. 

780 Diss 44 A 407. 

793 (PC) Ref 64 I C 493 . 

65 I C £fl 

804 Ref 64 I C 971 Foil 20 

A L J 7. 

824 Dist 68 I C 345, 

846 Foil 16 L W 330. 

880 Foil 66 1 C 527. 

1009 Ref 36 C L r 132 65 I 

C 230 1 ** 

1069 Dist 43 M L J 700. 

1134 Foil 42 M LJ449. 

41 M 37 Ref 66 I C 335. 

— - 115 Ref 44 A 295 Dpub'ed 

44 A 292 Dis3Lfsh*96. 
—212 (P C) Ref 64 I G 55 

233 N Foil 16 L W 155. 

246 Dist 9 O L J 285. 

251 Ref 26CWN 529 

412 (P C) Ref 64 I C 55 

440 Dist 45 M 434. t . 

467 Ref 64 I C 732. ' * 

524 Dist 45 M 434. 

561 Foil 64 I C 433. 

677 Ref 65 1 C 805 

616 Disc 26 C W N 169. 

659 Ref 44 A 29. 

995 (F Bt Dist 26 C W N 

853 Ref 64 1 C 209. 

— 1912 (P C) £*pl 46 M 6B7 : 

235 * J 

1026 Expin 45 M 104. 

42 H. 41 Dist 64 1 0 461. . „ 

62 Foil 42 M 1. J 51, -RCri6 

L W 198 ««'••• 

64 Foil 24 Bom L R 810. 

— 271 Ref 42 Iff -1*9-' » 

283 Ref 651 C 452. 

338 Ref 16 L W 290. 

425 Ref 16 L W 99- .t . 

440 Ref 45 M 282. 

823 (P C) Ref 64. 1C 4MU 

appl 64 I C 630 Foil 64 I C 
474. 

581 Ref 64 l C ,481 Bail 49 

1 C 821.- ' - 1 .w 806 -- 
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CASES FOLLOWED, OVERRULED, ETC, 


615 Ref 68 I C 559. 

61* Rel 36 C L J 356. j 

637 Rel 66 I C 101. 

681 Ref 42MLJ 74. 

668 Disc and Diss 46 B 101 

N Foil 64 I C 353. 

711 Foil 6 P LJ 526 (F B) 

753 (F B) Foil 24 Bom L R 

771. 

802 Ref 1 Bur L J 167. 

818 Foil 16 L W 664. 

43 X. 32 Ref 5 X L J 249. 

75 Dist 3 Lah 349 (F B). 

94 Foil 1 Pat 27 7 . 

94 IF B) Foil 65 I C 341 ; 

Ref (1922) M 485. 

106 (P C) Expl 45 M 587. 

166 Expl 45 M 586 (P C.) 

185 Dist 45 M 466 : 42 M L 

J 303. 

214 Ref 65 1 C 224, (19221 

Pat 348. 

244 (P C) Rel 36 C L J 434 

Ret 64 I C 471 , 906 . 26 
C W N 206. 

546 Ref 65 1 C 380 

567 Foil 45 M 586 (P C) R 

15 L W 449. 

579 (F B> Ref 45 M 629. 

640 Ref 68 I C 250. 

643 Ref 68 1 C 559- 

676 Dist 16 L VV 669 Foil 

16 L W 314 Disaopr 43 
M L J 293 

707 Rel 16 L VV 826 

726 N Foil 64 I C 148. 

795 Foil 45 M 703, 

815 Dist 16 L W 529. 

44 If 181 Dist 42 M LJ 1. 

25* Ref 64 I C 906. 

801 N Foil 64 X C 83 . 

588 Disap 45JM 687 

643 (P C) Foil 443 M L J 

153 : 16 L W 228. 

676 Appr. 43 M L J 229 • 45 

M 716. 

821 Ref 27 C VV N 159. 

831 (PC) Rel 65 1C 722. 

46 If 202 Diss 4® M 467. 

M ADRAS LAW JOFBHAi 

6 If 1. 1 247 Appr 42 M L J 501. 

7 X L J 485 Ref 64 IC571. 

8X1751 Ref 26 C W N 7^2. 
298 Ref 43 M L J 363. 

10 X I J 104 Ref to L W 287. 
144 8# 1 Pat 19, 

SIR V * -J— 

Um JtaJWfelU^tCf 576. 

»e«48X L J 

. m.- /„ y _ , . 

IS X 1 2 13 Ref 64 I £ 5S4, - 
308 Ref 16 I, W 2 87. 


14 X 1 J 7 Ref 26 C W » 391 
134 Appr 45 M 5S7; 620. 

15 M 1 J 370 X Foil G4 T C 814 

16 X 1 1 300 (P C) Expl 42 M 

1. J 268 : 61 1C 988. 

395 Foil 42 M L J 449 

17 M l J 391 Ref (1922) Pat 256 
475 Ret 04 1 C 571 

536 Ref 44 A 101. 

583 N Foil 3 Lah 90. 

598 Rel 3 Pat L T 628 

605 Rel 64 1 C 488 

18 X L J 7 Foil 42 M L j 385. 

43 (PC) Foil 64 I C 591. 

590 Ref 64 I C 513. 

19 X L J 182 Rel 66 I C 44. ‘ 

807 Foil 64 I C 493. 

381 Disap 49 C 470. 

487 Ref 15 L VV 583 

-—504 Ref 49 C 850 

20 X L J 951 Ref 42 M L J 133 
987 Di sap 43 M L J 305 

21 M 1 J 213 Foil 66 I C 562 
526 Rel 66 I C 584. 

645 (P C) Foil 64 1 C 514. 

22 M 1 J 108 Dist 42 M 1 J 457 

251 Ref 16 L W 452, 

284 Ref 26 C W N 589. 

379 Ref 16 L VV 891. 

— -40# Ref 64 I C 878, 

I 23 If 1 J 477 (F B) Ref 36 C VV 
I N 589. 

j 511 Ref 42 M L J 202. 

' 487 Ref 36 C L J 132. 


80 If I J 62 Ref 68 1 C 712. 

186 (PC) Ref 1 Bur LJ 

167. 

260 Rel 64 I C 488. 

402 N Foil 44 A 542. 

529 (PC) Dist 42 M LI 

303. 

81 X L J 148 Foil 64 I C 740. 
87 Exp 45 M 504 ; 42 M L 

J 392. 

247 Dist 26CWN 853. 

257 Ref 64 I C 513. 

339 Ref 64 I C 317. 

455 (P C) Ref 42 M L J 219 

548 Ref 64 I C 971. 

563 Ref 42 M L J 436. 

32 X l J 63 Ref 64 I C 162. 

.$50 Dist 45 M 793. ' 

828 Rel 65 I C 805. 

—354 Rel 45 M 778. ’ " 

541 Ref 16 L W 310. 

33 X L J 14 Foil 64 I C 75. 

42 (P C) Ref 42 M L J 219, 

69 Ref 64 1 C 493. 

252 Foil 42 M L J 449. 

302 Rel 45 M 778. 

486 (P C) Rel 64 I C 516. 

746 Ref 42 M L J 124. 

34 X L J 63 (PC) Ref 64 IC55. 
234 Ref 15 L W 449- 

35 X L J 336 (F B) Ref 64 I C 

209. 

441 Ref 45 M 104. 

36 X L J 79 Ref 12 M L J 179. 

68 (P C) Foil 64 I C 581. 

429 (F C) Appl «4 X C 742. 

493 (P C) Ref 64 1 C 4*8. 

641 Foil 67 I C 765. 


24 X 1 J 290 Ref 64 I C 317. 
— -345 Ref 42 M L J 124. 

*68 Foil 67 1 C 383 

84 Foil 64 X C 1001. 


25 X L J 248 Foil 16 L 07 330. 
' 447 Foil 18NL8 96. 


27 X L J 110 Ref 64 I C 618 

149 Ref 16 L VV 752. 

173 Diss S Lah 175. 

486 Foil 45 M 426. 


-4901 


Ref 64 JC 317 , 
— Ref 16 L.W 4S2( ' 

677 Ref 16 L W 936, 

694 Ref 64 I C 518. 


| 28 X L J 7# W 4? M L J 101. 
! - — 262 Foil 42 M L J 71 
j 571 Ref 42 M L J 133. 


37 X L J 199 Foil 66 1 C 833. 
816 Foil 45 M 282. 

399 Ref 18 N LR 138. 

399 Rel MIC 460. , 

518 (P. C.) Ref 64 I C 488. 

536 Ref 16 L VV 515. 

38 X JL J 1 (F B) Dist 42 M. L J 

303. 

» Rel 36 C L J 161, 

813 (P C) Ref 64 I C 472. 

228 FoU 65 r C STS l 28 X 

L R98 

320 Foil 42 WLJ 1. 

324 Rel 64 1 C 613. 

39 X L 3 161 Ref 64 I C 488 

222 N Foil 64 I C 148. 

382 Foil 42 M L J 507.' 

882 Ref 68 I C 712. . 


29XLJ 18 Ref 42 M LJ. 101 
-—125 Fo»45 M 180. i 
—335 IP C) Rel 64*J C 531- 
—62* Ref 65 1 C 432. , 
755 Ref 64 1 C 524. 


40 X L J 197 (PC) Ref 64.1 C 

594. ■)'J- 

—236 N Foil 64 I CB3.*> 

41 X L J 175 Ref ' * 

217 Ref 423* LJ 368-,' 2 



CASESiFOLLOWED, OVERRULED, ETC, 


379 Diss 45 M 466.' 

374 Per Raausssun j Diss 

42MLJ 303. 

398 Ref 16 L W 216. 

437 Ref (1922) Nag 32. 

518 Appr 45 M 716 : 43 U 

L ] 229. 

MADRAS LAW TIMES. 

5 1C L T 71 Diss 42 M L J 243. 

9 X L I 171 Roll 43 M M 737 

192 Rel 16 V W 2 6. 

391 Foil 15 L W 160 

420 Foil 43 M L J 737 

14 X L T 534 Ref 66 I C 44. 

17 X L T 78 Ref 64 1 C 938. 

- — 80 Ref 64 1 C 988. 

18 X L T 401 Ref 26 C W X 

781. 

25 X L T 227 Ref 16 L \V 197 

MADRAS WEEKLY ROTES 

1910) X W R 798 N Foil 04 1 C 
148. 

179 Ref 64 1 C 317. 

197 Ref 10 L \V 197 

(1917) M W R 30 Ref 44 A 52 
778 Rel 45 M 778. 

(1918) M W R 547 N Foll’61 I C 

H8. 

-786 Foil 16 L W 839 

(1920) X W R 679 Ref 44 .A 52. 

(1921) X W R 342 Exp 45 M 
504 

THE LAW WEEKLY. 

1 L W 166 Rel 67 I C 288. 

232 Roll 64 I C 494. 

906 Foil 64 I C 493. 

969 Foil 16 L W 178. 

3 L W 171 NuFpll 66 1 C 501. 
876 Ref 64 I C 988. 

4 L W 148 Ref 64 I Cm 

228 Rel 56 C L J 356 

492 Ref 43 M L J 288. 

444 Rel 36 C L J 356. 

SLWJBWFoU 16 L Wife 

6^44, Ref 16 L W 290. 

64$* Ref 16 L W 330. 

6L’W9 Foil 16 UV 175. 

7 L W 466 W«41C 5*4. 

438 Foil 42 M.leJiS*,, 

8 L W 136 Dist 45 54434-. • 

400- fell 42 M L 1 8955. 


IS 


9 L W 84 Ref 16 L W 768. 

10 L W 179 Ref 16 L W 290. 

594 Foil 42 M L J 392. 

594 Ex pi 45 M 504. 

11 L W 69 Foil 16 L W 178 ' 

12 L W 285 Diss 42 M L J 583 
519 Ref 15 L W 667 

- -639 Ref 36 C 1. 1 182, 

13 L W 290 Dist 10 L W 314. 

436 Ref 16 L W 752 

618 Poll 45 M 450 

14 L W 642 Roll 16 L W 175- 

15 L W 72 Foil 45 M 703. 

140 Ref 43 M L J 728. 

$41 Ref 16 L W 839. 

16 L W 247 Dist 16 L W 

839, 

16 L. W. 848 Roll 16 L W 898. 

NAGPORE LAW REPORTS. 

1 R L R 129 Ref .1 7 N L R 169 

2 R L R 25 Dist Is N L R 145 

4 N L R 9 Ref 67 1 C 229. 

49, 54 Ret 18 N L R 96. 

94 Ref 68 X C 407. 

103 Ref 67 1 C 229. 

6 R L R 1 Roll 68 I C 268. 

7 R L R 86 Ref 67 1 C 229. 

8 R L R 11 : 3 L 280. 

107 Re! 18 N LR 121. 

154 Ref 67 1 C 229. 

179 Ref 68 I C 226 , 

9 N L R 74 Ref 64 I C 718. 

88 Roll 65 I C 425. 

10 R L R 139 Foil 3 L 280. 

11 H L R 1 Ref 68 I C i08. 

93 P 67 1 C 346. , 

- —124 Rel 18 N L R 82. ' 

— 150 Roll f.icy.,. , . 

12 H L R MS Ref 67 I C 812. 
177 Rel 68 I C 605. 

13 R L R 109 Dist 18 N L R 145. 

14 R L R 41 Ret 64 X C 718. 

69 Roll 66 I C 631. 

84Ref 5NLT249. . 

- — 111 Poll 68 I C 178. ' 

17 H L R 121 Poll 66 I C 850 

THE OFDH CASES. 

2 0 0 (34 Ref 2443 C 36^. .. , • j 

5 0 C 197-X5elt66;l-X*,X%1^5 i - - 


10 0 C 30 Rel 66 1 C 944. 

357 Ref 20 A L J 401. 

356 Ref 44 A 462. 

1I0C 1 Roll 64 I C 771. 

12 0 C 58 Ref 65 I C 749. 

140 Dist 65 I C 373 

14 0 C 16 Dist 66 1 C 944, 

68 Kell 20 A L I 601. 

- -950 Dis>t 65 I C 3?3 

15 0 C 99 Dist 9 O 1. J 5. 

16 0 C 76 Ref 66 I C 06, 

, — -261 Roll 64 1 C 907. 

! 261 Ref 44 A 105- 

j 645 Ref 66 1 C 687. 

1 17 0 C 299 Dist 66 i C 106. 

| - - 347 Ref 66 f 944. 

( —256 Foil 66 X C 693 

| 19 0 C 159 Rel 66 I C 687. 

20 OC 311 Poll 64 I C 75(1). 
318 Foil 9 OLJ 442. 

- -318 Foll9 0L J 442. 

21 0 C 200 N Roll 64 I C 703 

374 D'St 25 O C 189. 

400 Dist 25 O C 78. 

22 0 C 169 Ref 66 i C 687. 

132 Ref 66 I C 687. • 

201 Ref 65 I C 514. 

23 0 C 1 Rel 9 O t J 304t ' 

24 0 C 313 Poll 9 O L J 442 

j 22 Ref 64 I C 771. 

OUDH LAW JOURNAL 

1 O L J 389 Fell 66 I C 106. 

3 0 L J 326 Diss 9 O L J-l. 

418 Rel 9 O L J 439. 

- -329 Dist 66 1 C 799.- , 

6 0 L J 24$ Ref 25 O C 89», 

618 Ref 9 O L J 64. 

' . ’ t — rj *■** ? « f fj 

8 0 L J 418 Foil 9 It | AA2, 

THE BIRD LAW REPORTS. 

5 S L R 97 Doubted 15 S l> R 74. 

6 8 L R 224 Ref 64 I C 663. 

11 8 L R 113 Ref (Aft 663. ' 

13 S L R Con 26 C W N 967, 

I L. R PATHA SERIES. 

I Pat 91 Dist 1 Pat 228- , 

PATRA LAW JOTBRAL. . „ 

1 Pat L 1 25J ,0«ef ^.3X7’ 
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CASES FOLLOWED OVERRULED, ETC, 


364 Foil 1 Pat 435. 

435 Rel 67 I C 237. 

2 Pat I, J 74 Foil 49 C 880. 

101 Foil 45 M 189 

136 Foil Ref 1 Pat 387 

-166 N Foil 1 Pat 171 

180 Exp! 65 1 C 303. 

257 Overruled 1 Pat 317. 

361 Ref 26CWN 408. 

513 Foil 18 N t. R 67 

630 Foil 1 Pat 164 

637 Foil 11922) Pai 122 

663 Dist 1 Pat 246. 

705 Ref (1922) Pat 228. 

3 Pat L J 74 Ref 3 Pat L T 1*2. 

194 Ref 1 Pat 197. 

855 Foil 68 I C 942. 

872 Dist (1922) P 213. 

404 Overruled 1 Pat 92. 

448 Dist 44 A 629. 

465 Ref 36 C L J 243. 

516 N Foil 05 I C 875 18 

N L R 98. 

573 Rel 16 L W 833. 

4 Fat X. J 185 (F B) Foil 1 1922 j 


Pat 

5. 

154 

Foil (192*4 P«tf 122. 

-158 

Ret 26 C W N 529 

191 

Ref 1 Pat 197. 

240 

Dist IOLW 3U. 

3 02 

Appr 1 Pat 1, 

394 

Ref 68 I C 200. 

— 415 

Ref 66 1 C 606* . 

423 

Foil 10 L W 328. 

-500 

Foil 68 I C 625, 

500 

Ret (1922) Pat 355 

058 

Foti i Pat 171 

— m 

Ref 6t I C 649. 

■ — 708 

Rei 68 I C 316 


6 Pat W 17 Foil 68 I C 942 
— -120 Overruled 6 P L J 526 
(F B), 

839 Ref 68 1 C 260 (F Bi 

878 Foil 1 Pat 167. 

-—650 Ref 65 I C 661. 

881 Ref 36 C L J 315 

697 Foil 65 I C 285. 


INDIAN CASES. 

, 2 I C 495 Ref 44 A 482- 

839 Rel 66 1 C 814 (1922) 

All 240 

3 I C 177 Appc 3 Lah 889, 

568 Approv 1 Bur L J 183. 

' 4 I C 410 Ref 61 I C 352 
1 854 Ret 64 I C 352 

5 1 C 292 Ref 64 I C 524 
997 Ref 64 I C 520. 

6 I C 153 Appr l Pat 350 
984 Ret 3 Lah 09 

8 I C 55 Ref 64 I C 4bS. 

1071 N Foil 64 I C 148 

I 1089 Foil 1 Bur L J 33. 

; 9 I C 300 Appl 64 I G 67. 

455 Ref 15 L W 583, 

584 Ref 64 f C 476. 

1040 Ref 64 1 C 3, 

j 11 1 C 198 Foil 3 L L J 370, 

! 893 Ref 64 I L 476 

| 1000 Dist 44 A 401 

12 I C 88 Kel 1 Pat 75. 70. . 

i 710 Appr 45 M 587, 620 

; 729 Rel 04 I C 520. 

: 13 I C 556 Ref 18 N L R 82 
| — 673 Foil (1922) Lah 338. 

, 14 I C 342 Disc 20 A L J 203. 

, 403 Foil 3 L 280. 

J 643 Dist 44 A 401 

! 737 Foil 2 Lah 284. ' . 

[ 15 I C 110 4 Lah L J 311. 

! 239 Ref 9 O L ] 319 

: -506 Ref t>4 I C 476. 

| 545 Foil 1 Bur L J 85. 

I 705 Ref 65 I C 584. 

i 860 Ref 3 Lah 59. 

I 16 I C 42 Ref 44 A 486. 

j 83 Dist 2 Lah 330 

! 422 Dist 3 Lah 92. 


6 Pat L J 72 Overruled 6 P L J 
526 (F B.) J 

— y«» Ref67 1 C 793. 

PATNA I, AW TIXBS. 

1 P L.T 860 Ref 68 I C 4t. , 


8Pi 




Ref. 6 P b J 526 


#**■■* If 

— WRaw.C!*."” 


17 I C 31 Ref 3 Lah 59. 

69 Ref 3 L L J 362. 

254 Ref 64 I C 356 

419 ReE 20 A L J 792 

513 Poll 66 I C 878: Ref 

' (19221 Pat 256. ' 1 

18 I C 340 Ref 49 C 478 . 

305 Ref 42 M L J 78. 

867 Ref 64 l C574. 

19 I C 47. Rel 20 A L J 792. 

471 Appr 20 A L J 792 

714 64^,-G 663., 

20 I C 378 Appr 64 l C 549, 

788 Ref 3 L 2J8 

7|| Foil 3' Lah' r 


21 I C 788 Ref 42 M L f 78. 

923 Ref 64 I C 493 

403 Foil (1922) 338 

1056 Ref 15 L W 533. 

28 I C 791 Foil 66 1 C 562 ' 

24 I u 156 Dist 44 A 401. 

243 Ref 64 I C87C" 

811 (P C) Ref 3 Lah 103, 

384 Dist 42 M L J 308. 

- — -790 Foil 1 Bur L J 40. 

866 Foil 48 C 1078 : 84 I C 

58. 

25 I C 56 Diss 3 I. 1 75. 

393 N Foil 16 L W 891.- 

573 Doubted 42 M L J 3o4. 

600 appr 45 M 609/ * . 

26 I C 178 Rel 2 Lah 357 

418 Ref 2 Lah 357. 

819 Foil 3 L 280 

913 Foil 2 Lah 249 

27 I C 131 Foil 66 I C 9 

-294 Ref 64 I C 124/ 

747 Ref 64 1 C 988. 

—879 Ref 3 L L J 3‘62. 

900 Ref 16 L W 693. 

944 Dist 3 Lah 7 

28 I C 262 Ret 64 I C 026 

365 Ref 16 L W 936. 

918 Rel 16 L W 795 

291 C 66 Foil 66 1 C65. 

413 Foil 3 I. 242. » * • ■ 

511 Ref 16 L W 216. 

583 Dist 16 L W-216. . 

707 N Foil 42 M L J 449 

794 Ref 44 A 462 : 20 A L J 

401 . 

30 C 112 Foil 66 1 C 5Kv 
831 Ref (1922) Pat 256, 

31 I C 906 app 1 lai 429 

82 I C 891 Ref 67 I C 89. 

33 I C 641 Rel (1922) Lab” 59. 
943 Ref 64 I C 775. 

84 I C 249 Ref 65 I C (f6- '* 

538 Ref 64 I C 356. 

36 X C 133 Ref 27 A L J. 739 
398 Dist 44 A 168. . 

87 I C 348 Ref 64 I C? 493 
736 Dist 20 A l J 596. 

88 I C 299 Dut 64 1 C 148- ** 

491 Foil (1922) -pvmW " ’ 

493 Ref 64 I C 4».t# 

534 Ref 65 I C 584. 

561 Ref 3 Lab SMU • 

791 Foil SlC 8S2S •* 



CASES FOLLOWED, OVERRULED, ETC. 
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39 I C 280 (PC) Foil 64 IC 75 (I) 294 Ref 64 I C 379. t 66 P 1888 Foil 2 Lah 323. 

531 Ref 3 Lah 55. 

40 I C 36 Ref 67 I C 812. 18 P B 1889 Foil 65 I C 15*. 

345 Ref 67 1 C 1002. 56 I C 150 Diss 3 Lah 296 

358 Appl 20 A L J 86. 529 Rel 65 I C 497. ' 137 P R 1889 Rel 64 I C 352. 

891 N Foil 65 I C 285. 697 O erruled 1 Pat 92. 

733 Appl 6 1 1 C67. i 18 P B 1889 Ref 9 O L J 342. 

41 1 C 398 Foil 3 L L J 370, 821 Ref 64 1 C 649. 

828 Ret 15 L W 583. j 50 P B 1889 Foil 65 I C 154. 

853 Ref 64 1 C 476, 57 I C 28 Foil 64 I C 1003 . 

998 Foil 64 I C 280 75 R e f 43 M L f 317. ! 150 P B 1889 N Foil 4 Lah L J 

95 Ref 65 I O 856. 301. 

42 I C 273 App 1 Pat 432. 473 Ref 20 A L J 602. 

372 Ref 44 A 421 64 I C 132 1 561 R c ] 04 I C 929 ; 2 Lah 16 P B 1890 Dist 67 I C 337 

675 Foil 3 Lah L J 370. 271 

711 Ref (1924) Mad 485. ; 97 P B 1890 Ref 4 Lah L J 57. 

796 Diss 44 A 70. | 58 I C 25 Foil 64 1 C 445. 

482 Ref 65 I C 497 j 2 P B 1892 Diss 67 1 C 337. 

43 I C 291 Foil 64 X C 75 (1) 

772 Ret (1922) M W N 477. 59 x c 667 Rel 67 I C 106. 3 P B 1892 Diss 67 I C 337. 

44 I C 50 Ref 61 X C 606. 60 I C 177 Diss 16 L W 936, 12 P E 1892 (F B) 2 Lah 284 

1 ■ 3 j 8 65 1 C 51n- " 

398 Rel 67 I C 106. 61 1 C 102 Foil 3 Lah 74. 39 P B 1892 Dist 3 Lah 4. 

433 Ref 64 1 C 428. 539 Foil 64 I C 210. 

885 Ref 64 I C 521. 712 poll (1922) P 249- 2 P E 1893 Ref 67 I C 288. 

306 Appr 20 A L ] 950. 

45 I C 396 Ref 64 I C 663. 979 Dist 64 I C 470. 14 P B (Cr) 1894 Ref 3 Lah 144 

775 Foil 1 Bur L J 129. __ ‘ 

i 62 X C 829 Rel 16 L W 795- 16 P B 1895 Foil 4 L L J 301 

46 I C 1 Ret 65 I C 145 

296 Dist 65 1 C 555 I 63 I C 604 Doubted (1922) Pat IS P B 1895 F B Ref 3 Lah 103. 

775 Diss 3 L 175. ; 331, 

—825 Ref 4* M L J 402. 

64 I C 83 Rel 9 O. L. J. 484. 

420 Ref 68 I C 643 

425 Foil 64 I C 90. 

445 Foil 26CWN 943. 

65 I C 475 Ref 65 1 C 497. 

PUNJAB BECOEDS. 

543 Ref 3 L 243 15 P B 1874 Ref 67 I C 945. 

871 Rei (7 I C 106. 

28 P B 1888 Dist 67 I C 337. 

501 C 242 Foil 64 I C 37 

498 Dist 4 L L J 432. I57 p R 1883 Dist 3 Lah 261. 

51 1 C 31 Foil 1 Pat 374. 67 P B 1884 Ref 4 Lah L J 305 

46 Ref 43 M L J 317. 

*897 Foil 64 I C 733. 71 P B 1884 Ref 67 I C 945. 

552 Foil 36 C W N 947 ; 64 

I C 445. 11 P B 1885 Ref 4 Lah L J 305. 

795 Dist 65 I C 722. 

985 Ref 66 1 C 687. 36 P B 1887 Ref 67 I C 445, 

52 1 C 398 Appr 3 Lah 116. 22 P B 1887 (Cr.) Foil 64 I C 

641 Ref 64 I C 493. 373 

63 I C If® Diss 2 P L T 626. 37 P B 1887 Foil 3 Lah 33 

683 Ref 65 I C 705. 

869 Ref 65 I C 988. 64 P B 1887 Dist 67 I C 346. 

829 Ref 65, J C 856. 

82 P B 1887 Foil 2 Lah 383, 

54 I C 672 Foil 64. 1 C 445 

768 Ref 65 1 <?497.' 84 P B 1887 Foil 3 Lah 17. 

881 Foil 3. L,2g0. , 

985 Foil 68 I C 188. 104 P B 1887 Foil 66 I C 58. 

55 I 0 86 Ref 3 Lair 55.'- : 61TB im Foil 2 LAB 330. 


32 P B 1895 (F B) Foil 66 I C 
482. 

36 P B 1895 Dist 3 L 184. 

42 P B 1895 Ref 2 I^h 330. 

i 60 P B 1897 (F B) Foil 67 I C 
! 870. 

58 P B 1898 Rei 65 I C 661. 

44 P E 1898 N Foil 3 L 242. 

77 P E 1898 Ref 3 L 200. 

89 P B 1898 F B Foil 3 Lah 69. 
1898 Ref 4 Lah L J 57. 

16 P B 1900 (Cr) Ref 2 Lah 291, 

65 P B 1900 Foil 66 I C 58. 


69 P B 1900 Foil 3 Lah 69. 

74 P B 1900 Foil 3 L 242. 

1900 Ref 3 Lah 103. 

8 P B 1900 (Cr) Foil (1922) Lab 
409. 

2 P B 1901 (Cr) Foil (1922) Lah 
409 


8 P B 1901 (Cr) (1922) Cr 409., 

53 P B 1901 Ref 2 Lah 338.-; 
1801 Re£67’XC®; v " 


880 N Foil 64 I C L48 

974 Dist 44 A 388. 

47 I C 630 Foil 64 I C 852. 

48 I C 486 Foil 64 1 C 847. 

692 Ret 64 I C 613. 

779 Ret 16 L W 216. 

49 I 0 281 Ref 65 I C 691. 
343 Ref A Lah 242. 


3 
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CASES FOLLOWED, OVERRULED* ETC. 


23 P £ 1902 Ret 66 I C 65. 

29 B B 1902 Foil 3 Lah 141. 

89 P B 1902 Foil 3 L L J 487. 

96 P B 1902 Disap 3 L 200 

1902 Rel 3 Lah 200. 

14 P B (Cr) 1903 Dist 3 Lah 
115. 

16 P B (Cr) 1904 Ref 3 Lah 23. 

59 P B 1904 Foil 3 Lah 112 
3 P B 1905 D»$s 67 I C 1002. 

7 P B 1905 Foil 3 Lah 112, 

60 P B 1905 Dist 2 Lah 297. 

7 p B 1906 p 19 Foil 3 L 2o4, 

41 P B 1906 Foil 3 L 242. 

41 P B 1906 Foil 3 Lah 103 

41 P B 1906 Foil 3 Lah 242. 

130 P B 1906 Foil 67 I C 276. 

98 P B 1907 IF B)Foll 3 Lah 69. 

127 P B 1907 Dist 2 Lah 284 

144 P B 1907 Dist 3 Lah 4. 

8P B 1908 Ref 3 Lah 99. 
—1908 Foil 67 1C 276. 

18 P B 1908 F B Dist 3 Lah 103. 

21 p B 1908 Appr 3 Lah 48. 

1908 P B 21 Foil 20 A L J 427. 

46 P B 1908 Foil 3 L 278. 

47 P B 1908 Ref 3 Lah L J 522. 
66 P B 1908 Foil 2 Lah 330 

78 P B 1908 Foil 3 Lah 112. 

86 P B 1908 Ref 3 L 184. 

— -1968 Rel 2 Lah 366. 

1908 Rel 3 Lah 184. 

116 P B 1908 Rel 3 Lah 13a 

135 P B 1908 Foil 2 Lah 383. 

$$ P B 1908 Foil 2 Lah 284. 

3 B E 1908 Rel 67 I C 288 

96 P B M09 Foil 3 Lab 69. 

90 PB 1909 (R 264. 


I 19 P E 1910 Ref 69 I C 54. 

j 28 P B 1910 Dist 3 Lah 7. 

44 P B 1910 Ref 65 I C 450 

73 P B 1910 Dist 3 Lah 4. 

5 P B 1911 Foil 3 L L ] 320 j 

10 P B 1911 (Cr) (F B) Rel 
(19221 Lah 59. 

26 P B 1911 (F B) Ref 3 Lah 
103. 

60 P B 1911 Diss 3 Lah 218. 

81 P B 1911 Foil 3 Lah L J 377. 

83 P B 1911 (F B) Foil 3 Lah 
99 

85 P B 1911 Appr 3 Lah 389. 
j 4 P B 1912 Diss 67 I C 346, 

| 46 P B 1912 Foil 3 Lab L J 484. 

I 1912 Ref 3 L ih L J 366. 

j 67 P B 1912 Dist 3 L 264. 

70 P E 1912 Rel 3 L 236. 

121 P B 1912 Ref 4 Lah L J 311. 
10 P B 1913 Disap 3 Lah 267. 

13 P B 1913 Dist- 3 Lah 92. 

55 P B 1913 Dist 3 Lah 35. 

58 P B 1913 Dist 3 Lah 92. 
j 99 P B 1913 Ref 3 Lah L J 366. 

J 41 P B 1914 Ref 3 L 184 
50 P E 1914 N Foil 3 L 218- 

57 P B 1914 N Foil 3 L 200. 

83 P B 1914 Foil 3 L 233. 

85 PB 1914 Diss 3 Lah 218. 

24 P B 1915 Foil 65 I C 639. 

58 P B 1915 Foil 3 L L J 370. 

1 P B (Bev) 1915 App 3 Lah 4 

3 P B (Bev) 1915 Dist 3 Lah 92. 

4PB 1916 Ref 3 Lah 40. 

7 P B 1916 Foil 3 L 184. 

1916 Foil 3 Lah 40. 

16 P -B 1916 ,FolL66 I C 387- 


58 P B 1916 Dist 2 Lah 323. 

88 P B 1916 Ref 17 N L R 169. 

3 P B 1917 Foil 3 L L J 470 

20 P B 1917 Dist 68 I C 182. 

25 P B 1917 Foil 3 Lah 99 

2 P B (Cr) 1917 Foil 3 Lah 144 

10 P B 1917 Rel 66 I C 118 

13 P B 1917 Rel 2 Lah 366, 
i 1917 Ref 66 I C 90. 

45 P B 1917 (P C) Foil 3 L 184, 
1917 (P C) Rel 3 L 257. 

45 P B 1917 (P Cl Foil 3 L 18K 
1917 (P C) Foil 3 Lah 40 

63 P B 1917 Diss 2 Lah 323. 

69 P B 1917 Rel 3 Lah L J 366. 

79 P B 1917 Dist 3 Lah 43 

84 P B 1917 Foil 3 L 184. 

1917 Foil 3 Lah 40. 

1917 Rel 2 Lah 366, 

95 P B 1917 Dist 3 Lab 35. 

140 P B 1917 Foil 3 Lah 43. 

27 P B 1917 (Cr) Foil 65 I C 
639. 

4 P B (Bev) 1917 Ref 3 L 23b. 

26 P B 1918 Ref (1922) Lah 36. 

30 P B 1918 Dist 3 L 285. 

38 P B 1918 Ret 64 I C 468. 

69 P B 1918 Dist 3 Lah I. 

1918 Ref 69 I C 54. 

116 P B 1918 Rel 68 I C 885. 

1 P B 1918 (Cr) Foil 65 I C 618. 

2 B 1918 (Bev.) Foil 3 - Lah L. 

J 377 , 

Si P B 1918 Rel 68 I C 297. 

18 P B 1919 Foil 3 L 188. 

1919 Ref 4 Lah L J 298. 

91 P B 1919 Foil 3 L 267. 

106 P B 1919 Re 68 I C 

—— — ' ■' 1 t3 , 

85 P S 1919 FOB 3 

13 f * 184. • - 



CASES FOLLOWED, OVERRULED, ETC 
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ENGLISH CASES, 

A 

Abrath v N E Ry Co 11 Q B D 
440 Ref 44 A 485. 

Agency Co v Short {1883} 13 A C 
793 Expl 45 M 370. 

Amalgamated Syndicate In re 
{1897) 2 Ch 600 R 49 C 399, 

Arkwright v Goll but (1839) M 
& W 203 Re {1922} Pat 305. 

Archibold v Wright 8 Simons 
161 Ref 46 B 695. 

Attenborough v Solomon {1913} 
A C 76 Dist 24 Bom L R 
513 


B 

Badar Bee v Habub Merican 
Noordess {1909} AC 615 Foil 
24 Bom L R 963; 64 IC 162 
20 A L J 689. 

Baily v De Crespigny (1916} I A 
C 486 Foil 26 C W N 573. 

Baker v Stephens 2 Q B 523 Ref 
20 A L J 272. 

Ban don v Beeches 3 Cl and F 
479 Ref 49 C 221. 

Bank Line v Capel (1919) A C 
435 Foil 26 C W N 573. 

Bank of New South Wa’es v 
Oconun 14 A C 273 Dist 26 
C W N 772. 

Barford v Sheet 16 Ves 135 Ref 
46 B 695. 

Baring Gould v Sharpington 
(1899) 2 Ch 80 Ref 20 A L J 
272. 

Barry v Butlin 2 M P C 480 
Ref 49 C 132. 

Bazies v G W Ry Co 26 €h D 
434 Ref 36 C L J 406 

Bebb v The Law Society (1914) 
I Cb 286 Ref 1 Pat 105 64 I 
C 636 (F B) 

Behsande y Thames and Merrey 
Insurance Co 1897 A C 609 
Appr 26 C W N 573. 

Bowser v Colby 1 Hare 109 Ref 
1 Pat 363. . 


Brown v Alabaster 37 Ch D 490 
Ref 36 C L 406. 


Brown v Byrne 3 Ell and B1 , 
Ref 26 C W X 354. 

Brown v D Tastet Jacob 284 Ref ! 
26CWN 463, 

Brunner In re 19 Q B D 572 Ref 
49 C 93. 

Burrows v Graden 12 L J R B 
333 Ref 49 C 495. 

Built Coal Co v Osborn 1899 A ' 
C 351 Appr 49 C 886 j 

Byng v Lord Strafford 5 Beav 
558 Ref 20 A L J 266. 

O 

Capitals Counties Bank v Rho- 
des 1903 I Ch D 631 Ref 26 
C W N 565. 

Carron Iron Co v Maclaren 5 H 
L C 416 Ref 1 Pat 356, 

Cassabaglow \ Gibbs 11 Q B D 
797 Ref 04 I C 943. 

Chedburn v Moore 61 L J Ch 
674 Foil 49 C 389 

Churton \ Douglas 1859 Joh 174 
Ref 26 C W N 345. 

Clarks Trusts in re 32 LJ Ch 525 
Foil 64 I C 977. 

Codrington v Codrington 7 H C 
854 Ref 64 I C 481. 

Coles v Coles L R 1 P & D 70 
Ref 49 C 93. 

Colonial Bank v Whimney 11 A 
C 426, 441 Foil 42 M L J 
155. 

Colonial Sugar Refining Co v ; 
Irving 1905 A C 369 Dist 16 
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ABADI 

ABADI— Building on land — License — Implied 
from long user. See Landlord and Tenant. 

LBJA. 152 (Rev) 

ABANDONMENT— Ala maliks— Failure to Re- 
cover malikanam dues whether. See Adverse 
Possession. 69 I. c. 6. 

ABATEMENT — Order setting aside— If amounts 
to a judgment See Letters Patent (Cal). 
JCl. 15. 49 Cal. 62. 

See under C. P, Code O. 22. 

ABWAB— Nature of— Effect of Reg. V of 1812, 
S. 3— Law if affected by Bengal Pafni Regula- 
tf >n, S. 3. See Bengal Patni Regulation. S. 3. 

20 a W, N. 634. 

Test of. 

To find out whether a certain payment in a 
lease is an abwab , the test is to see if the parti- 
cular item is the lawful consideration for the 
use and occupation of the land. If it is really 
part of the rent, it is not an abwab. 31 Cal 834. 
18 C. L. J. 83 followed. ( Mulhck and Atkinson , 
JJ .) Sadanand Tewari v Debi Nath Manjhi 
(1922) Pat 154 : (1922) P. 184 

ACCOMPLICE — Evidence of — Corroboration 
necessity. See Evidence Act, S. 114. Ill, (b). 

4 Lah. L. J. 91* 

ACCOUNTS SETTLMD— Re-opening of. See (1921) 
Dig. Col., 1. Pulin Bihari Roy. v. Mahendra 
Chandra Ghosal, 67 I, C* 10. 

Rc*opening of — * 17 ot allowed. 

' Where the defendant examined the accounts 
and then executed a later account acknowledg- 
ing the correctness of the prior account and a 
promissory note to pay the sum due, he cannot be 
allowed to go back on the settlement of accounts 
and reopen tlxem, (Ryves and Gokul Prasad^ 
JJ.) Benayak Prasad PanDe v. Bishun Datt 
Pathak. L B.3A 308. 


ACCOUNTS — Splitting of— Test 

If the items in an account are so connected to- 



DECISIONS. 


ACQUIESCENCE. 

nuous^so that one item if not paid, shall be uni- 
ted wita another and form one continuous 
demand the whole together forms but one cause 
of action and cannot be divided. 

It is a question of fact, to be determined on the 
merits of each case, whether there was an inten- 
tion to keep only one account for all the dealings. 
[Kemp. A J.C ,) Firm of Lilaram Madhavdas v. 
Firm of Hussein bhoy Karimji and Sons. 

15 S. L R. 207 : (1922) S, 15 : 67 I. C. 44. 

$ ui t f or — Procedure — Determination 

of defendant* s liability— Filing of accounts . 

In a suit for accounts by a principal against 
his agent or a beneficiary against a trustee where 
the defendant disputes his liability to account, 
that issue must first be determined before an ac- 
count is taken. In a suit for accounts the court 
should, in the first instance, follow the procedure 
of calling upon the defendant to file bis accounts. 

{ Miller , C. and Mullwk, J.) Rai Bahadur 
Harihar Prasad Singh v. Maharaja Kesho 
Prasad Singh. 3 p a t. l. T. 638 

ACQUIESCENCE — Essential elements of — Asser- 
tion of right — Knowledge . 

Where acquiescence is pleaded in bar of * a 
claim it must be shown that the person acqufesc-* 
mg was 1 ^%are* of the mattr r in W&idb b‘6 gctafifr* 
cedand of the effect of such acquiscerice. iMitter, 
C. J, and Adami x J.) BHonu Lal £hau£>huri 
v. W A. Vincent. 3 Pat. L. T. 853 * 

85 I. C. 382,, 

Elements necessary to constitute— te$$or 

and lessee— Trees. * 

For a defence of acquiescence to be successful 
it is necessary that the deft, should have acted in 
good faith believing that be had a valid lease and 
was entitled to plant the trees and that the plaitw 
tiffs knowing that he was under this mistaken 
belief should have abstained from doing anything 
to prevent his spending money in planting the 
trees. 21 A. 496 P. C.; 53 I. C. 683 Ref. iDanicls< 
A > J , C .) Iagannath v , Din Mahomed. 

65*1. C. 785. 
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ACQUI 



"*Wppel, Landlord and Tenant. 

\ 4 U. P. L. B. (A) 82. 

ADMINiftI$Af^ir— Account— Suit against ad- 
mmistra torasJi’ZtTy* 

Where an administrator is sued along with 
anothor as heirs for a valid debt and payment is 
made by him, credit must be allowed for that 
amount in accounts of administration. { Macleod 
C. J. and Coyajee J .) Jamasji v, Jamsetji. 

(1922) Bom. S41. 


Marriage — Reasonable expense. 

Where the administrator without the authority 
of the court allowed 1/3 of the estate for the 
marriage of a girl although the direction of the 
testator was that all marriage expenses should 
be paid out of the estate; Held : what was meant 
was that reasonable expenses should be paid ; and 
1/3 of the estate was unreasonable. (Macleod C. 
J, and Coyajee /,) Jamasji v. Jamsetji. 

(1922) Bom. 341. 

Suit against executor de son tort — 

Parties. See Executor. 43 M. L. J. 486, 

Suit for — Decree declaring shares of the 

heirs — Subsequent suit for distribution of shares 
» — Maintainability of. See C. P. Code. S 11 

64 I G. 813. 


Suit for — Filing within 6 months from 

grant of probate — Maintainability . 

A suit for administration can be instituted 
before the expiry of the period of six months 
from the grant of probate as otherwise an estate 
might be irreparably wasted but there must be 
some good ground for bringing it before the period 
of 6 months. ( Woodroffc and Cuming , JJ.) J. 
FL Grose v B. B, Dasi. (1922) Cal. 302. 

Suit for — Rule of Its pendens if applies. 

See T, P. Act S. 52. 1 Bur L, J. 133. 


ADVERSE POSSESSION- Communal land 

purp^ of arriving at the amount of 
comm^sion^if^le^o the Administrator General 
id tfre ^t l mTpistrati on of an intestate estate in 
cases where the administration commenced 
before April 1914, the value of the assets is to be 
taken at the date of their distribution ( Sir 
Walter Schwabe, C. J . and Coutts Trotter , JJ) 
The Administrator General, Madras v. 
Ramiah. (1922) M. W. N. 571 : 43 M. L. J. 347 : 

16 1. W. 711 : (1922) Mad. 491, 

ADMIRALTY JURISDICTION— Bombay High 
Court — Service on ship — Writ of summons — 
Warrant of arrest . 

It is not essential under the Admiralty Rules 
of the Bombay High Court to issue a writ of 
summons in addition to issuing a warrant of 
arrest. ( Marten , J.) Freeman v.S.S. "Calan- 
DA. ,f 24 Bom, L. R. 1167 . 

ADMISSION — Reliance on— Scope of. 

It is a well established principle of law that if 
a plaintiff wishes to rest his case solely on the 
admission of the defendant, he must accept the 
admission as a whole. It is not open to him to 
pick out such parts of it as may be favourable to 
him and neglect the rest. [Brown, A. J , C.) Mg. 
Shwe Myin v . Ma Naing 1 Bur. L. J. 248. 

ADVERSE POSSESSION — Animus Possidendi 
Adopted son in possession — Invalid adoption 
— Effect of. 

The status of joint ownership with rights of 
survivorship could not be acquired by prescrip- 
tion. Held that an adopted son, whose adoption 
was found to be invalid, had not prescribed for 
an absolute estate with rights of survivorship 
with his adoptive father. ( Ayhngand Odgers , JR) 
Rajambal Ammal v. Shanmuga Mudaliar. 

{1922} M. W. N. 481. 

Buddhist monasteries -If can be acquired 

by. See Lim. Act, Art, 144, 1 Bur. L, J. 108. 


Suit for— Properties situate outside 

British India— Form of decree. 

One of the incidents of an administration suit 
is the partition of the estate and, where neces- 
sary, the sale thereof under the orders of the 
Court. Such suits cannot be filed in places other 
than the place where the property is situate 
except where the property is situate within the 
jurisdiction of different courts in British India, 
in which case the plff. is at liberty to choose his 
forum. Where however a person in whose hands 
propeftips situate ontside British India claims 
as^reintbie administration suit, the court can 
rightly* place the condition that on his obtaining 
such share he will account for that portion 
Of to estate in his hands. (Mating Kin and 
Higginbotham , JJ.) Ayesha Bee v, Gulam. 
Husain. 66 I. C. 530. 

— Bequests to charity — Sanction of 
(HfMi <S^§drhP— Not necessary. See C. P. 

63 (H. C.) : 16 luW. 922. 

4 * S , I , 1 e ■■ ‘ 

, ADMINISTRATOR GENERAL 1 S ACT, S. 52— A d- 

commenced before Act of 1913 — 
DtiskrtbuUonof assets after the Act— Right of 
Administrator General to commission. 


Burden of proof. 

When a title by adverse possession is set up, 
the burden of proof is upon the person who sets 
it up to allege and establish such title. ( Mooker - 
fee , A. C.J.) and Fletcher , J.) Bepin Behari Saha 
v. Charu Chandra Ghose. 35 C. L. J. 192. 

' Co-heirs — Entry of name m revenue 

papers— Ouster. See (1921) Dig. Col. 3, Deoki- 
nandan v. Zamir Husain Khan. 

(1922) All. 399 : 64 I. 0 24, 

Co-heirs — Possession of one not adverse . 

In the case of co-heirs the possession of one is 
presumed to be on behalf of all the heirs and is 
not adverse to them. ( Hopkins , 5. M . and Fre- 
mantle, /, M.) Wilayat Shah Wahid Shah. 

4 U. P. L. R, (B R.) 10. 

Gommunal land— Shannlat land — Acts 

necessary to constitute adverse possession 
Where with the permission of the proprietary 
body of a village a cosharer encloses a muqh 
larger portion of the shamilat than he would 
entitled to on partition, his possession Js nqt 
adverse to the general body of cosharers. A 
vendee from such cosharer stands in the,same 
position as bis \ecdor unless be gives nofiqe&i 
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ADVERSE fossbssioh. 

the cosharera that he holds in his own right the 
whole of the enclosed area. Exclusive occupation 
by a cosharer only for a portion of the j ear of 
common land does not vest in him an absolute 
title thereto even though such periodical occupa- 
tion continued during 32 years. 48 C. 1; It P. R. 
1916 : 38 B 84 Ref. ( Broadway and Harrtson , 
JJ.) Birjoo v. Bhikbu. (1922) Lah S25 • 

4 L. L. J, 3 ; 64 I. C 376 

Co mortgagors — Redemption by one. 

See (1921) Dig. Col. 3 Ram Narayan Rai v. Ram 
Demi Rat. 6 Fat. L J 680* 

(1922) Fat. 129. 

Constructive possession — Possession of 

part if possession of whole— Trespasser. 

As a general rule possession of part is in law 
the possession of the whole if the whole is other- 
wise vacant ; but constructive possession of this 
kind can only be presumed when there is a claim 
based on title and possession by a trespasser is 
confined to the land actually occupied by him. 12 
O. C. 58 Ref. [Wazir Hasatn, AJ.C ,) Durga v. 
Ram Padarath. 65 I C, 749. 

Constructive possession — Trespasser. See 

(1921) Dig. Col 3 Maharajah of Cooch Behar 
v , Raja Mahendra Kanjan Rai Chaudhuri. 

66 X. C. 923 

* Co-owners — Entry in records as owner — 

Claim set up in suit — Effect 
When the question was as regards title to a 
well and the evidence let in consisted of entries in 
revenue records of 1857 wherein the wells were 
claimed in ownership, the same being set up in 
a litigation of 1891 between the parties. 

Held, possession began to be adverse at least 
from 1891 and referred to ownership in twelve 
years therefrom, [Broadway and. Abdul Qadir , 
JJ,) Lala v . KhaLas. (1922) Lah. 102 : 

4 Lah L. J. 181 

Co-owners — Onus. 

In a suit for possession by one co-owner against 
another, the latter cannot succeed unless he 
definitely proves that he has been holding the land 
adversely against the world for 32 years ; plain- 
tiff having proved title, the onus is on the defen- 
dant to prove he was not entitled to property. 
[Macleody C J. and Shah , J ) Vinayak Keshav 
GClve v Bala Shivram Hingne. 

24 Bom L E 261 : (1922) Bom. 94 - 

67 I. C. 176. 

— Co owners— Ouster- Exclusive possession. 

The sole occupation by one cosharer, of a por- 
tion of joint property, does not constitute an ous- 
ter of the other cosharers ; and a cosharer in 
possession of a portion of the comman land, with 
the tacit or express consent of his cosharers can- 
not change the nature of that possession. 43 M . 
244' J 28 C, D, J. 437 ; 21 C, L, J. 253 ; 41 C. 436 
Rell [Mookerfee and turnings JJ.) Kailaschandra 
Nag. v. BijaychaMdra. 36 C, L. J. 434 

— Co-owners — Ouster — Necessity for , 

Among co-owners the possession of one is the 

possession of all the co-owners and, in the absence 
oTan? ouster or something equivalent to ouster, 
there Is no question of adverse possession, 37 A, 


ADVERSE F0SSESSI0H. 

203 Corea v. Appuhany (1912) App, Cas. 230 foil* 
38 M. L j. 313 (P. C } Ref. {Stuart. J.) LacHMI 
Narain alias Lalmam v. NauNHA MaL. 

641. C, 471. 

Co-owners — Ous’er— Necessity for— Issue 

necessary to be raised. See (1921) Dig. Col, 3 
Chandbhai Mahomedbhai v Hasanbhai Rahim- 
TULA. 46 Bom. 213 : (1922) Bom 150 : 

641. C. 205. 

Co-owners— Ouster Possession of one 

joint tenant when adverse. See (1921) Dig Col, 

4 JOYMARAYAN SEN UKIL V. SR I KANT A ROY. 

(1922) Cal, 8 : 26 C. W, N, 206 : 65 I. C. 8. 

Co owners — Sale by one of Specific portion 

in possession . 

Where the sale is made by one co-sbarer of a 
specific portion of the joint holding, which por- 
tion is in his possession and possession of which 
is immediately delivered to the purchaser, the 
possess'd! of such purchaser is adverse from the 
moment of bis entiy. A co-owner's possession 
of the area cannot be adverse to his co- sharers 
until he has definitely declared to them his inten- 
tion of holding on his own behalf, but this princi* 
pie does not apply to the alienee o i a co sharer 
and if the purchaser obtains possession of the 
entire area brought by him under tie deed of sale 
that possession must be regarded as adverse to the 
co-sharers from its commencement, ( Broadway J) 
Anwar v. Kishen Singh, (1922) Lah. 205. 

Co-owners — Trespass by stranger— Co- 
owner holding as lessee under trespasser — Effect 
of. 

Where a stranger trespasses on land and ousts 
all the co-owners and subsequently one of the co- 
owners holds the land as lessee from the tres- 
passer for more than 12 years, the possession of 
the lessee is not the possession of his co-owners 
and it extinguishes the title of all the co-owners 
to the land, {Chatter j ec and Sukrawardy, JJ.) 
Bholanath De v. Golabdi Sardar. 

35 0. L. J. 164 : 64 I, C. 653 

Co-sharers — Acquiescence — Effect of — 

Permtssive possession — Presumption. 

It is not an inflexible rule of law that a co- 
sharer’s possession is the possession of all the co- 
sharers. The question depends on the circum- 
stances of each case. Where co-owners are 
cousins by marriage who succeed to cfcrtat&'pro* 
perty, and one of them occupies more than his 
own share of the property without in any way 
indicating that he is doing so on behalf of the 
other, he really ousts the other co-sharer from 
possession of the portion exclusively occupied by 
him. A consent to usurpation of possessfoorfey 
another does not prevent his possession from be- 
coming adverse. (Walshs JJ Mustafa Khan 
D u URL 3 U. F, L. E. (A) 5 ; {1922> All. 433 : 

68 1. C. 78. 

Co-sharers — Adtta maliks and Ala 

maliks — Non-payment of dues — Effect of. 

Where the defendants rights as ala maliks 
j existed before the settlement of 1858 f and were 
affirmed in that settlement* their omission to m* 
| force their rights does not imrfy an ab*nd^ 
ment of their rights. Mere failure to pay does 
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does not establish adversity of possession. {Le 
Posstgnol and Abdul Qadar , JJ.) Lekhu Ram v. 
Mahomed Ramzan. 69 I. C. 6. 

Co-sharer — Alienation by — Position of 

ah c nee t 

Where a cosharer in a field alienates his share 
the alienee is in the same position as the cosharer. 
Consequently the delivery of symbolical posses- 
sion to an execution purchaser of the share of an- 
other co-sharer does not start ad\erse possession 
against the private purchaser, 104 P. R- 1919 foil* 
( tVilberforce . J») Malik Khan v. Nawab. 

4 Lab. L. J 307. 

Co-sharer — Alienee— Possession of when 

advei se. 

Where a vendee from one of the co sharers of 
shamilat land occupied the land and enjoyed it in 
the same way as his vendor, but the land was 
utilised by the other co-sharers for j asturing as 
before held that the possession of the alienee 
was not adverse to the body of co-sharers, 48 
Cal. 1 ; 14 P. R. 1915; 39 Bom. 84 Rei. [Broad- 
way and Harrison . JJ.) Birjoo v. Bhikhu 

(1922) Lab. 325 : 4 Lab. L, J. 3 : 64 I. C. 876. 
+Casharer— Denial of title , 

Possession of one co-sharer can be said to be 
adverse agamst another, only if there is an open 
denial of title. Limitation can run, if at all, only 
from that date. ( Lord Atkinson). Arab ali Khan 
v . Mahmad Ali Khan. 43 K. L. J. 104 : 

. - 35 C. L J, 554 : 31 M. L. T. 94 [P. C 1 : 

20 A. L. J. 545 : 24 Bom. L. B. 951 : 

1 1922 j P. C. 84 : 67 I. C. 444 (P. C.) 

Co-sharers— Exclusive possession - Ouster . 

\\ here the widows of two brothers inherited 
their husband’s property and one of them left 
her husband's abode and became a mendicant 
While the other continued in sole possession of 
tjhe. entire property aad paid rents and taxes and 
appropriated the whole profits of the estate to the 
exclusion of the other widow, Held that the pos- 
session of the widow was exclusive and hostile so 
as, to deprive the absent widow, of her rights in 
Woe estate. {Teunon and Newbould , JJ.) Chaitana 
Krishna Manual v. Soudhayamani Basi. 

64 I. C. 773. 

'—Co-sharers— Ouster*— Binding on land — 

Elements necessary to constitute adverse posses- 
sion among co-sharers. See (1921) Dig. Col, 5. 
Jagannatw Marwari v. Chandni Bibi. 

67 I. C. 31 

, * 

— r- Qa+sharers— Ouster -Knowledge essential 

to constitute possession of one co-sharcr adverse io 
others. a 

la order to prove dispossession of one co-sharer 
by another, it must be shown that there was ex- 
clusion or ouster to the knowledge of the former. 
TSfepriaeipJe does not depend on whether the 
20$ members of a joint family but rests 
upon the ground that they are co-owners and is 
aiaPkgfcbffc Willises of ' co-owners There can 
dispossession by erne joint tenant in the 
aWto 6f aa assertion of a hostile tide by him 
of the other joint tenants sought 
to be from the joint tenancy, and if no 

notice Is given to the cosharer of the denial of his 


1 right the occupant must make his possession so 
visibly hostile and notorious and so apparently 
exclusive and adverse as to justify the inference 
of knowledge on the part of the co-owaer sought 
to be ousted and of laches if he fails to dis- 
cover and asaeit his rights 26 C* W.N 65 ; 26 
C. W. N. 206 ; 29 Bom. 300 Rel. ( Chatterjee 
and Pearson, JJ.) Jagendra Nath Mookerjee 
v . Rajendra Nath Bhattacharjee. 

26 C W. N. 890 : (1922) Cal. 54 : 68 I C 200. 

Co sharers — Shamilat land — Evidence of 

\ hostile enjoyment — Entry in Govt . records — Jit- 
\ ierrupiion of possession. 

The rule deducible from the various authorities 
is that in order to establish complete ownership 
by adverse possession over shamilat land, the co- 
I sharer claiming exclusive ownership must show 
two things, namely, (0 that the land has been in 
; his exclusive possession, and (ii) that he has 
openly asserted his exclusive ownership or has 
done some overt act to show the intention of 
f holding the land as his own. 

| The mere retention by the Revenue Authorities 
| of the names of other co-sharers as such, after 
| exclusive possession was taken by one co-sharer 
| after some overt act does not prevent limitation 
! running against them. 45 P R. 1914. Nor 
does even a decree in their favour, not accom- 
panied by actual effective assertion of rights and 
taking of possession of those rights, help them. 
29 B, 300 , (1911) 1 M. W. N. 207 Rel. {Abdul 
Raoof and Moti Sagar, JJ.) Hans Raj v. Maulu. 

63 I C. 8$1, 

Co-sharers — Sole occupation by one . 

As between co-sharers, the mere fact that one 
of the co-sharers is in sole occupation of the pro- 
perty does not, by itself, show that such posses- 
sion is adverse to the others 16 C. W. N. 849 ; 
24 C. W. N 1057 Rel. {Chatterjee and Cuming , 
JJ.) Sheikh Shachuni v. Sheikh Basir. 

64 I. C. 613. 

Co -sharers —Withholding of share of col- 
lections— -Ef feet of. 

Where there is joint collection of rents the 
mere failure to deliver to the plaint ifls their share 
of the collections would not constitute adverse 
possession 6 Pat. L J. 478 ; 8 M. I A. 199 ReC 
{Contis and Das , JJ.) KuldipiSingh p.Ram Sewak 
Singh. 67 I. C 795. 

Co-tenants— Ouster — Non participation 

m pi o fits. 

Where a tenant-in-common has not been in 
participation of the rents and profits for a con- 
siderable length of time and other chcum- 
stances, concur, the court may take that fact into 
consideration in deciding whether there has been 
an ouster ( Mears , C, J. and Piggoti , J ) Nanhay 
Lal v. Lachhmi Narain. L. B, 3 A 605. 

Elements of — Possession of tenants when 

adverse to landlord. See (1921) Dig. Col, 7 Jo- 
gendra Nath Saha Chaudhury v. Tagadin 
Nath Roy Bahadur. 67 X . C, 170. 

Elements of — Precarious or permissive 

possession — What is. 

A person who has acquired a precarious pc^s-v 
session is not deemed to have judical poss^ssiQf*.' . 
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ADVEBSE POSSESSION. 

He is liable to be condemned to deliver up such 
possession to his opponent as soon as the latter 
is ready and willing to restore what he holds to 
the other. The possessory relation, m such cir 
cumstances. is imperfect. It is vitiated by the 
duty to restore and must, therefore be deemed 
as equivalent to permissive possession. Permis- 
sive possession does not barely rest on an expres- 
sed agreement by means of which one party 
permits another to take possession of his pro- 
perty. It is a question of legal inference from 
the circumstances of a particular case. {Wazir 
Hasan , /.) Maqbul Ahm\d v. Farhvt Ali, 

4 TJ. P, L. B. (0 C ) 6 : (1922) Oudh 152 : 

66 I. Q 461 

Evidence of —Beneficial owner . 

Against a person clothed with all the insignia 
of beneficial ownership, strong and reliable evi- 
dence is necessary to prove dispossession or 
adverse possession. [Lord Atkinson ), Arab Au 
Khan v. Mahmad Ali Kh*n. 

43 M L J. 104 : 20 A. L. J. 545 * 
35 C.*L. J 554 : 31 H. L. T 94 (P. C.) 
24 Bom.L B. 951 : (1922) P C. 84 : 

67 I. C 444. (P. C.) 

—■———■— Hindu reversioner — Possession adverse 
to nearest reversioner, not adverse to a remote 
reversioner. See Lim Act, Art. 144. 

4 Lah. L J. 201, 

— Hindu widow — Family arrangement— 

Possession under if adverse to other members of 
the family . 

The possession of a Hindu widow of family 
properties under an award embodying a family 
arrangement is not adverse tu the other membeis 
of the family. ( Stuart and Sulaiman JJ.) 
RADHA DULAIYA V , RaSBJK LaL. 

L. B. 3 A. 544 . 20 A. L. J. 814. 

— — Hindu widow— Reversioner if bound. 

Adverse possession against the widow is not 
adverse against the reversioners during the life 
time of the widow. ( Scott Smith and Dmdas , JJ). 
Nand Singh v. Mt. Dhan K<ur. 

2 Lab. L. J. 573 : 68 I C. 299. 

n Hindu widow — Possession adverse to 

widow not adverse to reversioner. 

Possession adverse to a Hindu widow which 
commences during her life-time cmnot be adverse 
to the reversioners. ( Daniels and Lyle t A * J. C.) 
Mt. Parbati v. Saiyid Mahomed Hadi 

9 0. L. J. 304 : 68 I. C. 534. 

— ’-Hindu widow — Possession under ekrar- 

npmah. 

u ^Ther« after the death o i the last male owner, 
protber of his takes possession claiming it under 
a gift deed, and later obtains an ekrarnama from 
tbfewi$ap } admittmg the gift, his possession is 
n’ot adverse to the widow. ( N . R. Chatter jea, 

and Suhmwardy , JJ.) Sarat Chandra Chat- 
TERJEB SATINDRA MoHAN BANERJEE. 

* 63 I. C. 887. 

— Interrapfckxn (A — Abandonment or rep 

iftqu ishme n t — Disclaimer. 

Where a trespasser in adverse possession of 
property makes a statement to-the rightful owner 


ADVEBSE POSSESSION. 

that he disclaimed interest in the property but 
does not abandon or' relinquish possession, the 
mere admission does not convert possession 
which was previously adverse into possession of 
a different character. { Lindsay % J . C.) Maulvi 
Abdul Rashid v. ]ankid\s, 9 0, J*. J, 2. 

4 0, P. L, B, (0 C.) 61 * (1922) Ondh. 24 : 

* 66 I. G. 941. 

Interruption of— Attachment under S. 146 

Cr, P. Code— Effect on tide of true owner— Pos- 
sess'On of court on behalf of party rightfully 
entitled. See (1921) Dig. Col. 8 Sarat Chandra 
Naiti v. Bibhabati Debi. 66 I. C. 433. 

Interruption — Declaratory judgment — 

No interruption of possession,. 

A merely declaratory judgment against the 
defendant in a suit does not have the effect of 
putting an end to the adverse possession of the 
defendant nor does such a decree give a fresh 
starting point to the true legal owner to sue for 
possession of the property, 44 B. 234 dissented 
from. 9 M, L. T, 171 ; 9 M. L. T. 420 followed. 
ifipenccr and V enkatasuhba Rao , JJ.) Singara- 
velu Mudaliar v . Chokka Mudaliar. 

16 L. W. 544 : (19221 M. W. N. 676 : 

43 M. I*. J. 737. 

— Interruption of — Delivery of symbolical 

possession , 

Delivery of symbolical possession does not in 
any way affect the possession or give start to a 
fresh period of limitation against persons who 
are rot parties to a suit or execution proceedings 
5 C. 584; 16 C. 530; 27 C.LJ. 191 Ref. As regards 
persons not so parties only actual possession can 
interrupt their adverse pos.ession. The same 
principle has been extended to the case of pur- 
chasers at a revenue sale, ( Hooker jee and 
Chotzner , JJ.) Jgbeda KhatUN v. TULSI 
Charan Das. 36 C. L. J. 472. 

Interruption of — Effect of delivery of 

symbolical possession. See C. P, Code, O 21, R. 
95, 24 Bom L. B 232, 

Interruption of — Submerged land — 

Periodical inundations —Effect of Sec (1921) Dig. 
Col. 9 Maharajah of Cooch Behar v. Raja 
Mahendra Ranjan Rai Chaudhuri 

661 <3.923, 

Interruption — Symbolical possession*— 

Effect of. 

Symbolical possession interrupts adverse 
possession of a party against whom the symboli- 
cal possession is obtained (5 Cal. 584 and £2 
C. W. N. 330 followed). (Walmshy and Gho$e t 
JJ.) Jogendra Nath Bhomics v. Dinanatij 
Dass. (1922) Cal, 318* 

Interruption of — Symbolical possession 

— Delivery of in cases not comtemplated by the 
C; P. Code and against person not bound by the 
decree, ineffective to interrupt adverse posses- 
sion, See C, P. Code 0, 21, R. 36. 

24 Bom I*. B,499> 

landlord and Tenant — Ejectment-—, 

Decree conditional on payment of compehsaisckmp 
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Decree not executed— Effect of— Subsequent suit 
for redemption „ 

A suit for ejectment by a landlord against his 
tenant was decreed subject to the payment of 
compensation for improvements. The decree 
■was not executed and the tenant continued in 
possession thereafter for more than 12 years. In a 
suit to eject the defendant on redemption by 
payment of the sum specified in the previous 
decrees as compensation. 

Held . that the decree in ejectment suit did not 
create or establish the relation of mortgagor and 
mortgagee between the parties to the suit and 
therefore a suit for redemption did not lie. 

Ever since the previous suit, the possession of 
the defendants had been adverse to the plaintiff 
and the present suit was, therefore* barred by 
time. (Scoit'Smith, /.) Fazal v. Mihan Khan. 

15 P. L. R. 1922 . (1922) Lah. 70 : 

64 I. C. 352. 


ADVERSE POSSESSION. 

Limited interest— -Sale invalid — Lease 

for a long term — Acquisition of that interest. 
Sec Bom. Bhagdari Act, S, 3. 

24 Bom, L. R. 1315. 

Limited interest — Status of tenant. 

Limited interest, such as the status of a tenant 
can be acquired by prescription, ( Mookerjee . A t 
C> J. and Fletcher , J.) Satyendra Nath 

Banerjee v. Krishnasakha Kar, 

35 C. L. J* 185 : (19 22) Cal, 193 : 69 I. C. 7. 

Limited interest — Status of a tenant , tf 

can be acquired by. 

The status of a tenant can be acquired by pre- 
scription on the well tecognised principle that a 
Limited interest in property can be acquired by 
adverse possession, [Mookerjee. A. C . J. and 
Fletcher , J.) Ujir Ali Sardar v. Shadhai 
Behara. 35 C. I. J. 182 : (1922) Cal. 185 : 

68 X. C. 1003. 


Landlord and tenant— Entries in reve- 
nue records— Non-payment of rent— Effect of. 

Notwithstanding non-payment of rent a tenant 
entered as such in the revenue records continues 
to be a tenant and mere non-payment of rent 
does not give any higher rights. (Wazir Hasan , 
A. J. C.) Dvrga v. Ram Padarath. 

65 I. C 749 : 8 0. L. I, 495. 


Landlord and tenant— Non payment of 

rent — Non-performance of services. 

Mere non-payment of rent or discontinuance of 
payment of rent does not start adverse possession 
against the landlord 40 C. 173 Ref. A thekadar 
who fails to collect the rents and pay the sums to 
the proprietor does not acquire an adverse title to 
the proprietor (Mr. Ameer Alt) Jagdeo N arain 
Singh v. Balded Singh. (1922) P. C. 272 : 

36 C. L. J. 499 : 3 Pat. L. T. 605 : 

49 I. A. 399 (P. 0.) 


-Landlord and 


tenant— Notice to quit- 
Contiauance of tenant in possession — Effect of. 
See Landlord and Tenant, Notice to £uit. 

68 I, C 178. 

Lessor and lessee— Case of successive 

leases. 

The possession of a trespasser during the 
continuance of a lease does not become adverse 
against the lessor ; the lessor is in possession by 
receipt of rents from the lessee and so long as 
such rent is not intercepted by a trespasser, he 
cannot be said to be dispossessed. 

The position may be different where there are 
sncces^ve leases for terms and the termination 
of one. If the landlord gives a fresh lease without 
exercWng his right to eject, time may begin to 
mn against him from that date. Case Law fully 
i ( Mookerjee , Neubould and Pearson , JJ) 
Lr IUs Katyaini Debi. 

(1922 )Cal. 87 : 69 I. 0. 126- 

i#l ' 

Owner— Mortgage right— Void 
gee in possession— Rights of, 
, , 10 SONTYANA GOPAJLA 

SV 3?. INAPUTALAPULA RAMI. $4 I, C. 328. 



Limtted interest — Under proprietary 

right. % 

It is open to a person to acquire an under- pro- 
prietary right by prescription. [Hopkins S. M. 
and Fremantle , J . M ) Ram Narain v Sheikh 
Abdul Rahman. 4 D. P. L. R. (B. R.) 59. 

Malabar Tarwad — Tavazhi — Possession 

of Tavazhi when adverse to tarwad of which it is 
a branch. See Malabar Law. Tarwad. 

16 L. W. 768. 


Mortgagor and mortgagee. 

Mortgagees cannot rely on the 12 years’ rule 
of limitation in support of a plea of adverse pos- 
session unless they can prove a subsequent valid 
sale. ( Scott Smith, J ) Amir v. Nadir Ali. 

68 I. C. 733. 


Mortgagor and Mortgagee. 

During the continuance of a mortgage no act 
of mortgagee alone can make his possession 
adverse but where both parties treat the mort- 
gage as having come to an end, any continuance 
in possession must be deemed to be adverse. 

( Daniels and Lyle. A J. C.) Bijai PaRTAB 
Singh v. Raghuraj Singh. 9 0. L. J 173 : 

4 V. P. L. R (J. C.) 33 : 25 0. C. 115 : 

(1922) Qudh 7: 67 I. C. 572. 

Mortgagor and mortgagee — Decree of 

court declaring that relationship never existed — 
Possession subsequent to decree. 

A decision of Court which in effect says that 
the relationship of mortgagor and mortgagee 
sever existed between two persons renders the 
subsequent possession of the mortgagee adverse 
to die mortgagor. ( Ayling , Offg. C . J. and 
Odgers , J.) Omayurupagam Mutt v. Siva- 
sooria Thevan, 42 M. 1. J, 144 : 16 L. W. 475 : 

(1922) Mad. 407, 

Mortgagor and mortgagee— Mortgagee 

acquiring rights of one mortgagor— Effect 

If a mortgagee gets in the equity of redemp- 
tion from one of two co mortgagors and claims to 
be in possession as owner to the knowledges «of 
the other mortgagor,, then it may besaidlhat 
the right of the co-mortgagor to redeem his share? 
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will be extinguished after twelve years. The 
position is otherwise, in the absence of know- 
ledge of the purchase. (Macleod, C, J. and 
Shah , J ) Ibhram Gulam Husun Mulnaji v 
Mohiddin Balku Modak. 24 Rom. L. R. 287 ‘ 

(1922} Bom. 1 : 67 I. C. 219 

Mortgagor and moitgagee — Puisne 

mortgagee if bound to sue for possession See 
(1921) Dig. Col. 11. Indar Singh v. Basanta. 

4 Lab. L J. 18 : (1922) Lah. 91. 

Mortgagor and mortgagee — Simple 

mortgagee not entitled to possession. 

An adverse possession against a mortgagor 
does not affect a simple mortgagee who as such 
is not entitled to possession. 41 Cal. 425 Ref. 
( Mookerjee and Panton , JJ.) Sital Chandra 
MAJHI V. PARBATZ CHARAN CHAKRABARTr. 

35C LJ 1: (1922) Cal. 32. 

Mortgagor and mortgagee — Simple 

mortgage — Possession adverse to mortgagor when 
adverse to mortgagee. 

When after a s ( mple mortgage has been 
granted, a third person commences to acquire 
title by adverse possession against the mort- 
gagor, the period ot adverse possession against 
the mortgagor cannot operate against the mort- 
gagee while he is not entitled to possession. 
Adverse possession operates against the mort- 
gagee only when the mortgagee is entitled to 
possession and tune runs against him from the 
date when he is entitled to enter upon the land. 
39 M. 811; 44 C. 425 Ref, (Adam, J.) Kunj 
LAL v. Kanhai Mahto. 68 I. C. 641. 


Mortgagor and mortgagee. 

Where the mortgage is still subsisting* the 
mortgagee cannot be allowed to set up any title 
by adverse possession during the period within 
which the right of redemption subsists. {Cksvis, 
/.) ZORA v. Chandu. 68 I, C 889, 


— Mortgage with possession — Void sale of 

equity of redemption — E ffect of , 

S. the owner of certain property mortgaged it 
in 1898 with possession, S died in 1899 and 
soon after his eldest son, a minor, pur 
parted to sell the equ>ty of redemption to the 
defts. The vendees redeemed the mortgage m 
1908 and an younger son bf S. instituted a suit 
for redemption in 1918. The defendant con- 
tended that their possession was adverse since 
1899 and that the present suit was barred. Held, 
that the sale to defts. being void, the possession 
of the mortgagee was on behalf of the rightful 
owners, the sons of the mortgagors and was not 
aldverse to them till 1908 when the defendants 


Obtained possession, Consequently the suit for 
redemption was In time and there was no acqui- 
of title by adverse possession on the part 
^ Je^pdants. (Shah t A. C. J . and Crump, /.) 
R^hliNgappa v. Dhondi Subrao. 

‘ ( 24 Bora. I. R. 1304. 


Natutt of — Question of fact % 

The question ofeadverse possession is essen- 
tially a question of ffact * {Das and Adami, JJ.) 
Khub Dal Upajmeya slJsjgdish Prasad' Singh. 

I*£.m 


ADVERSE POSSESSION, 


Office— V a tan lands— Adverse possession 

by Jag k 1 rda rs — Pa hlki and Kulkarm vaians 
Nadgir vatan— Knowledge of assertion of hostile 
right. 

The plaintiff was one of the eldest members of 
the family of Jaghirdars, to whom the village of 
Hebh was granted m Jagbir in 1748 A, D. inclu- 
sive ot the confiscated lands of the Patilki and 
Nadgir Vatans. The latter lands had been resumed 
by Government prior to 1723 for non-payment of 
jodi. The plaintiff’s family was in possession of 
the hula: of those lands and exercised the rights 
of the service of Patilki and Kulkarn’ki : _ the 
lands were entered in their names as 'Kamavishi* 
in Government records. Somehow a small por- 
tion of the lands went into the possession of the 
defendants who belonged to the Nadgir family. 
In 1876, the defendants obtained possession of 
another portion of the lands from the plaintiff’s 
family through a Civil Court : but from the date 
of the suit in 1868, the plaintiff’s family discon- 
tinued entering the Vatan lands as * KamavisbP, 
in its books In an inquiry under the Bofnbay 
Hereditary Offices Act 1874 it was held by the 
Collector m 1906 and by the Government in 1908 
that the whole of the Patilki and Kulkarniki Vatan 
should be entered as such in the Vatan register 
against the names of Nadgir defendants and that 
so much as was Jrequired for the emolument of 
the officiates should be recovered from the 
Jaghirdars in possession. Accordingly, a contri- 
bution was levied against the JaghirdaTS in 1913, 
Thereupon, the plaintiff sued for a declarator* 
that his family were Vatandar’s Patils and Kul- 
karnis by virtue of the grant; or in the alternative 
by their long and exclusive possession and enjoy- 
ment of the offices until 1908: — 

- Hdd that the manner In which the Vatan lands 
were treated both by Government and the Jaghir- 
dars showed that the lands had not become the 
1 absolute property of the Jaghirdars: 

(2) that it was not competent to the Jaghirdars 
to acquire the offices of Patii and Kulkarm by 
adverse posseseion: 

(3) that assuming that the Nadgir defendants 
were entitled either by agreement or by custom 
to get back their Vatan lands on payment of 
‘jodi’ time would not begin to run against them 
until they were made aware that the Jaghirdars 

! were setting up a title to hold the Vatan lauds fa 
| their own right a ad there was nothing fbahow 
: that the Nadgirs were aware of any afteritidh la 
the method of keeping the village accounts. 
[Madeod, C. J. and Shah . /.} Shrinivas Lingo 
: Nadgir v. Secretary of State for India. 

| 24 Bom. Ii. R, 214 : (1922) Bom. 18. 


1 " 1 * ? 

— * Pond — Not capable of physical posses- 
sion — Intermittent user Effect of * » 


Intermittent user pf a pond accompanied by 
no assertion of right is a very common pheno- 
menon in India and often arouses no opposition 
Tbe pond is not susceptible of actual physical 
possession by the legal owner and pos$ 
follows title unless ihe usurper can prove 3 
and cbntinuous exclusion of the rightful m ' 

/,) 4 »gw * by* 
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ADVERSE POSSESSION. 

Proof of— Possession referable to lawful 

origin. 

Where possession can be referred to a lawful 
origin the presumption is that it was acquired 
lawfully and the burden is on the party asserting 
adverse possession to prove his case, [Darnels 
and Lyle , A. J . C.) Kuar Nageshar Sahai v. 
Shiah Bahadur 9 0. L. J, 262 : 

(1922) Oudh, 231 

-Religious Endowment — Property vested 

in idol and mahaot — Distinction between— Start- 
ing point of limitation. See Lim. Act. Art. 144. 

3 Pat. L. T. 352. 

Punning of hme — Abandonment of 

right— Evidence. 

Limitation does not continue to run against 
the rightful owner of land after an intruder has 
relinquished possession without acquiring title 
by being in possession for the full prescnbve 
period. Possession so abandoned leaves the 
rightful owner in the same position in all res-j 
pects as he was before the interruption took 
place. 29 C 518 P. C, Ref [Wazir Hasan, 
A. J. C.) Durga. v. Ram Padarath. 

65 I. C. 749 . 3 0. L. J. 495. 

Service tenure — Pailure to perform ser- 
vices — Effect . 

In the case of a service tenure, the fact that no 
services were performed for more than 12 years 
cannot make the holding adverse. To make the 
holding adverse there must be a refusal to perform 
service or a claim to hold the lands free of service. 
{Coutts and Ross , //.) Nawd Lal Sahu v. Tikait 
Srinivas Hukum Singh Deo. 

1 Pat. 292. 

r — — -Submerged land — Derelict condition — 

Tiilpidf true owner when lost. See (1921} Dig. 
Ool, ll Secretary of State for India v . 
Waxed Ali Khan. 65 I C. 666. 

Submerged land*-Dtsconiinuance of pos- 
session— Revival of possession of true owner— 
Interruption of adverse possession. See Limita 
tick* Act, Arts. 142 and 144, 20 A. L. I. 756. 

—Submerged land— Interruption of posses 

sion — Constructive possession. 

Where land in the possession of a trespasser 
is submerged on account ot floods the possession 
pf the land during the period of submersion vests 
in the true owner and operates as an interruption 
of the possession of the trespasser. [Wazir 
Basan,A. J. C.) Bachcha Singh v. Sri Kamla- 
pat PRASA0. 65 I. C, 769 : 8 0. 1. J. 501. 

\ * t ^ t 1 4 

— —Submerged land — Possession with true 

owner, See (1921) Dig. Col- 12 Jogendra Nath 
^aha Chaudhury v. Jagadindra Nath Roy 
Bahadur, 67 I. c. 170. 

' ,J poswsaion Effect of dt livery 

g spe the property is Zemin dad property, is 
I 1 to tenants for Cultivation and is not of a 
Of; which actual possession could be ob- 
by the purchaser, the delivery of formal 
possession to the pfff., gives a fresh starting 
of limitation to him against the defendant 


AGENCY RIFLES. 

judgment-debtor. 19 A. L. J. 469 dist. ( Ryves avd 
Gokul Prasad , JJ } Ram Lallan Bingh v . 
Harakh Narain Rai. 

20 A L J. 641 : (1922) All. 463. 

— — Vacant land — Presumption — Possession 

and title . 

Possession of open sites would naturally go 
with the possession of the building which they 
adjoin. Where plaintiff is the owner of the 
budding as well as the site and has been in 
possession of the building, this is one of these 
cases in which the fact of the plaintiff's title 
comes to his aid with greater force as far as the 
evidence goes with regard to the possession of 
the open sites, ( Macleod , C. J. Coyajee, /-) 
Mahamed Sahib Ibrahtm S\hib v. Tilokchand. 
24 Bom L. R. 373 : (1922) Bom 243 : 66 I, C. 764. 

Vacant site — Temporary acts of user — 

If confer title . 

In the case of a vacant site which is not of 
any use to the owner, mere storage of br cks and 
wood and tethering ‘cattle would not be consi- 
dered objectionable by the proprietors of the 
lands and such user would not amount to an 
assertion of ownership, so as to confer utle by 
adverse possession. 16 Bom 338 ref. to. ( Broad- 
way . J.) Chandan v. Bahadur. 

4 Lah L. J. 168 : (1922) Lah. 82 : 68 I. C. 263: 

4 O. P. L. R (L) 106. 

— Waste land— Intermittent and tempo- 
rary user. 

In the case of waste land, mere intermittent 
and temporary user such as tethering of cattle 
and storing of fodder are insufficient to establish 
a title by adverse possession. 16 B 338 foil. 

( Abdul Raoof , J.) Mansa v. Khushali Ram. 

4 Lah L J. 467 : 66 P. L. R. 1922 : 69 I. C. 4. 

ADVOCATE — See Legal Practitioner, 

AGENCY ROLES — Decree passed by Court out- 
side Agency tracts for sale of property within 
such area — Execution — Legality of decree— Ob- 
jection to. 

If is not competent to civil courts exercising 
jurisdiction outside the Agency area to pass a 
decree for the sale of properties situate within 
the area. When such a decree is sought to be 
executed within the Agency area, the Agency 
court has a right to refuse execution on the 
ground that the decree is, on its face witnout 
jurisd ction and a nulMy, 42 M, 813 foil. 43 M. 
675 dist. ( Krishnan and Venkatasubha Raw, JJ.) 
Kruthiventi Perrazu v. Sri Rajah Nalla- 
rarazu Mberja Seetharama Chandra. 

16 L. VJ. 669 : (1922) H W. N. 728. 

AGENCY ROLES (GODAVARI) R. 3, 2 and (3)— 
Cancellation of pleader's sanad— Judicial act — 
Suit for declaration. 

Where the Government Agent of Godavari 
Agency cancelled the sanad of a pleader in the" 
Agency tract for misconduct, and the pleader^ 
first preferred an appeal to Government who de* 
clined to interfete, and subsequently filed asuib 
in the Agency Court for the cancellation 1 of the 
Agent*s order. Held, the Agent acfcedas a Court 
and no suit lay against a Court for what it did as 
sqqh Court. 9 Mad, 888 Disfc : [Spencer and 
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AGENCY RULES* 

Rame$am u JJ .) Vknkataramayya v. Secretary 
of State for India. 42 M L. J. 148 ; 

15 L. W. 236 : (1921) M. W. N. 830 : 

30 M L. T. 76: (1922) M. 1 65 I C. 345. 

AGENCY RULES (VIZAGAPATAM) 20— Agency 
tracts — Claim procedure — Remedy by suit— 
Erroneous provision of law — Citation of —Effect, 
The remedy by way of claim petition does not 
exist m the Agency Courts and the institution of 
a.suit is the only remedy available to a person 
whose property has been attached m execution ot 
a decree obtained against a f hird person. 

Held , that in the circums'ances of the case, the 
claim petition presented to the Agent’s Couit 
could be treated as a suit and the order thereon 
as a decree subject to appeal or interference by 
the High Court under Rule 20 of the Vizagapatam 
Agency Rules ( Oldfield and Venkalasubba Rao, 
JJ.) The Rani of Tuni v. The Maharajah of 
Jeypore. 42 M, L. J. 487 : 30 M. L. T. 339 : 

16 L W. 8 : (1922) M. W. N. 314 : 

(1922) Mad, 271 : 66 I. C. 115, 

AGRA TENANCY ACT (IX of 1901) — Applica- 
bility — Retrospective — Succession — Death of 
tenant before new Act — Law applicable. 

The Agra Ten. Act has no retrospective 
operation so as to affect a succession to the hold- 
ing of a tenant who died before the Act. The 
succession is governed not by the pure Hindu 
law but by the Hindu Law as modified by the 
Rent Act 38 A 197 : 16 A. L J. 459 , 27 A. 658 
Ref. ( Ryves and Gokul Prasad , JJ.) Bechu 
Singh v, Baldeo Singh. 44 A. 327 ; 

L. R, 3 A. 93 (Roy.) : 20 A. L, J, 165 : 
(1922) All. 84 . 65 X. C. 507 .4U.P. L.R (A ) 12. 

S. 177 (f ) — ‘ "Question of jurisdiction has 

been decided"— Meaning of , 

In order to make a question of jurisdiction, 
which can be decided within the meaning of S. 
17 7 (f), there must be a plea by the deiendant that 
the suit as brought is not cognisable by a 
Revenue Court. In other words there must be a 
plea that assuming the allegations made in the 
plaint to be true, a Revenue Court has no jurisdic- 
tion to entertain the plaint. ( Stuart , 7.) Pohap 
Singh v. Mohan Singh. (19221 All. 424. 

Ss, 196 aa& 197 — Ejectment suit— Re- 
venue Court's decision whether binding. 

Where ’ a suit h \ ejectment was bashdtm the 
ground that the defendants had incurred forfeiture 
because of their denial of the plaintiffs’ title in 
the Revenue Courts. Held „ this was not one of 
tb$ grounds on which a tenant could be ejected 
under the provisions of the Tenancy Act. The 
decision of Revenue Court jn the suit for arrears 
of rent was binding on thq Civil Courts, Ss, 196 
and 197 have no application to suUs which do 
not, lie> at all but they only 'contemplate suits 
whjdh *might have been brought *9 one Court 
but have ‘been by mistake or otherwise brought 
in ; another 8 A. L. J. 431 followed. {Gokul 
Prasad , 7.) Janki v. Debi Shan err. 

« 11922) All. 274 


| AGRA TENANCY ACT, S. 4. 

It is doubtful whether, according to the wording 
of the Agra Ten. Ac?, it is legitimate to 
take into consideration the land which 
was not recorded as occupancy but if the enhance- 
ment is only 25 per cent and the average rate of 
the new rent fails at Rs 3 8-per bigha while the 
average rate paid by non-occupancy in Kharka is 
Rs. 6-5-11, there is no case for revision, {Fre- 
mantle, J. M.) H\rnanban v. Parmadh Prasad. 

4 U. P. L. R. (B R.) 45 : L. R. 3 A, 406. 

Occupa ncy rights — Merger — Proof 

In considering the acquisition of occupancy 
right to establish a plea ot merger it is necessary 
to show that the tenant had become complete 
proprietor of the holding {Burn, J , M.) Ajax 
Singh v % Ram Sarup. L, R. 3 A. 194 (Rev). 

Proceedings under — Provincial Insol- 
vency Act not applicable. Sfc Provincial Insol- 
vency Act 20 A. L. J. 147. 

Scope of — Not exhaustive— Contract for 

payment of nazrana — Neglect or failure — Rights 
of landlord. 

The Agra Tenancy Act is not exhaustive as to 
the terms and conditions on which a contract of 
tenancy can be m^de. An agreement between a 
landlord and tenant that the latter should pay a 
certain sum as nazrana and should then be im- 
mune from ejectment until the nazrana and the 
expenses of clearing the land were both repaid is 
perfectly legal and enforceable. If the tenant 
neglects to pay the amount of the nazrana the 
landlord is at liberty to rescind the contract anc£ 
eject the tenant on his refunding that part of the 
nazrana which had been already feceiv^d.^ 
( Fremantle , 7. M.) Mahomed Rafiq v , Ganga t 
DIN. L. R 3 A. 105. (ReY.y 

3. 1 (2) — Applicability of— Cantonment 

land , 

The Agra Ten Act has rto application to can- 
tonment lands, They are under the direct ad- 
ministration of the Government of India. {Stuart 
7.) Secretary of State for India v. Mulla. 

L. R. 3 A, 169 (Rev.) : (1922) A. 57 : 

66 I C. 582. 

— Ss. 4 (2) and 12 (d) ^ Building of 

house by tenant without permission of landlord » 

If a sub-tenant of sir or a non-occupancy tenant 
puts up a house on land from which he is liable 
to be ejected at any time by the landlord, be 
only himself to thank for not fertifyfng fiirbself 
with a long lease or waiting fill he has got oc- 
cupancy rights which he can do by lapse of time 
if the land is not sir . Simply because agricnL 
tural land has been built upon, it dqe§ not cease 
to be 44 land" within S. 4 (2) of the Agra TeSw 
Act, [Lovett, SM. and Farard, 7. M.) Mt. htitkff 
Bibi v . Mahadeo, 1 R. 3. A. 279 (Rev.) 

— * ■$. 4 (3) — Interpret aiion - - Land — Mean* 

mg vf. 


-Exemplar taxid - 


• Non-occppamy Hand 

, ‘ h 


Where if is proved that the area in dispute a 
small 'plot, * 14 of an acre was covered P&raT hy 
buildings and partly by a bamboo clump: HMd, 
that the plot did not come withii* anf .the 
classes mentioned in S. 4 cl.' 3,, of f |b«r 
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AGRA TENANCY ACT, S. 4. 


AGRA TENANCY ACT, S. 11, 


Act. ( Pearson , /.} Bindy^chal Pd. Gobisd Rai 
i?. Rup Kuriai. L. B. 3 A. 403 (Bev.) 

— Ss. 4 (5) and 11 — Acquisition of occu- 
pancy right— Period of joint tenancy if counted. 

The period during which a tenant held a hold- 
ing jointly with o her persons not members of a 
joint family with him, cannot be added m com- 
puting the period necessary to give occupancy 
rights. ( Hopkins , £> M, and Fremantle , /. M t \ 
Thakur Sardar Singh i\ Raghunandax. 

4 U. P. L. R. (B. R.) 89. 

Ss 4 (5) and 11 — Idol — Acquisition of 

occupancy right as tenant . 

An idol is not a person and cannot be a tenant 
as defined m S. 4 (5) of the Agra fen. Act, Con- 
sequently it cannot acquire occupancy rights. 
(Hophns, b, M } Mahant Govixd Das v . Bind- 
ESHRI SiNGH. 4 TJ. P. L. B. (B. R.) 53: 

L. B. 3 A, 366 (Rev.) 

S. 4 (12) (b)— Sir land —Cultivation of 

proprietor — Period requisite. 

Unless land has been in personal cultivation of 
the proprietor for 12 years immediately before 
the commencement of the Act, it is not sir land. 
The fact that it was in his personal cultivation for 
12 years at an earlier period is immaterial. 
( Ferard , S. M. and Harrison , J. M,) Sheo 
Ghulam Koeri v. Thakur Parmeswri Lal. 

I. B, 3 A. 304 (Rev.) 

Ss. 8 and 9 —Rent payable— Rate of — 

Evidence — Adam wasaF-Meantng of ; 

The rate of rent entered at the last revision of 
records as the real of the fixed rate holding must 
m the absence of evidence to the contrary be held 
to he the amount payable by the tenant, to the 
landholder. So long as the former claims to be 
a fixed rate tenant. The entry of the ward adam 
m$tsul in respect of any portion of the rent in the 
column of remarks or elsewhere does not operate 
to reduce the amount payable ( Hopkins , S, M 
and Burn , /. M.) Shri Narain Sixgh v. Babu 
Sheo Padarath Singh. 

L. B. 3 A. 348 (Rev J 


T — S, 10 — Exproprtetary rights— M or igag 
before the passing of the Tenancy Act of 1901- 
Lease by mortgagee to mortgagor , 

A tenant mortgaged his land while the Act XI 
of 1881 was in force and took a lease of it fror 
mortgagee. After the Agra Ten. Act of 190 
passed, he sold the equity of redemption. O 
a question arising as to whether exprcprieiar 
rights could grow up while the land was unde 
mortgage. Held* that since at the date of the mart 
gage Act XII of 1881 was in force under which 
exproprieUry rights did not arise during mortgag 
fafiivc-tion of the proprietor would be sud 
as hfldw the rights under S. 10 to arise a n 
tod in which those rights were no* 
Maimed was khudkasbt of over 12 years when th 
rtiqn was sold, the deft, hat 


WrtmanHe, J.M.) SIurj 
t IfBJBORft. L.B. 8. A. 268 (Bev 

"' i; ’ 1 1 8. IS — ^BjtproprtaUtfy right- — LancHc/? 
t&tuxnt — Khudkhast land.' 


A co-sharer would not necessarily be entitled 
to hold as an ex-proprietary tenant, a khudkhast 
holding of 16 years' standing* ( Hopkins , S . M.) 
Mt. Srimati Ausaxbati Debi v. Ram Jas. 

4 TJ P. L, R, 9 (Bev.) 

S. 10 — Sale of proprietary rights — Relin- 
quishment of ex-pro piietary rights — Subsequent 
suit for declaration — Maintainability, 

A proprietor sold his proprietary rights and On 
the same day executed a deed of relinquishment 
of exproprietary rights. He subsequently sued 
for declaration of ex proprietary rights. Held f 
that the law applicable turned entirely on the 
question of fact whether plff actually vacated the 
land and was out of possession for more than 
6 months and plff having given up possession 
the suit had to be dismissed, {Burn, S, M ,) Mesi 
Tull ah v . Kallu, I. B. 3 A. 463. (Rev.) 

8 10— Sir — Transfer of a portion — If 

land loses tis character as sir. 

Where a portion of sir land is mortgaged and 
j then sold, it does not lose its character as sir 
until the land is specified and demarcated, 
( Hopkins , S. M. and Fremantle, J. M.) Baldeo 
Pal v. Chillu Ahur. 4 II. P. L R, 66 (B. R ) 
L. R. 3 A. 439 (Bev) 

S, 10 — Voluntary alienation — Transfer 

of proprietory rights under decree for foreclosure. 

Exproprietary rights arise under S. 10 of the 
Agra Ten. Act on the foreclosure of a mortgage 4 
as the transfer in such a case amounts to volun- 
tary alienation. ( Hopkins S. M. and Porter , J. M-) 
Bilas Rai v . Abhirajman Tiwari, 

L. R.3A. 327 (Bev.) 

S. 11— Accrual of occupancy rights — 

Tenant in possession — No agreement to take 
lease at the beginning of the cultivation' -Effect 
of, 

A tenant was holding under a lease for 7 years 
given from fashs 1319 to 1325. But he had no 
agreement -to take the lease when he started 
cultivation in the beginning of fasli 1319. In a 
suit to eject him brought in September 1911, 
Held that the lease did not prevent the accrual 
of occupancy rights as it had not the effect of 
giving possession for 3 years. ( Pearson , /. MJ 
Badri Narain Singh v. Bishnu Prasad Tiwari. 

L. B. 3 A. 412 (Rev). 

- ‘*8.11 — Decree in ejectment — Acceptance 

of fresh lease for 7 years — Period of ejectment 
proceedings — Not continuous occupation within 
the meaning of section. 

After a decree in ejectment is passed, where 
the tenant is re admitted by a 7-years lease, tbe 
period during which the ejectment proceedings 
are m progress cannot be regarded as continuous 
occupation under S. 11 of the Agra Tenancy Act 
( Hopkins , S, M, and Fremantle , J. M y ) Ajudhia 
PfUSAD V. Inder. x. B, 8 A. 8 (Rev), 

- — — S 11 — Joint tenants— Separation of 

ings — Effect of, 

^Where joint tenants cultivating their land 
jointly separate the holdings with the consent 
of the Zemindar, the tenant aftelr the sepkfkfi^a 
is a different person from the febknf beftnfk 
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AGRA TENANCY ACT, S. II. 

separation. { Hopkins , S. M. and Fremantle , /J/ } 
Ram Bahal Rai ». Mata B\dal. 

L E 3 A. 417 (Rev). 

— S. II— Landholder*- Admission la share 

in occupancy tenancy . 

A landholder can contract to adm t a person to 
a share m an occuoancy tenancy, (Burn, S. M. 
and Pearson , J. M.) Kanta Prasad v. Baijnath 
Sahai. L. E. 3 A. 482 (Eev)* 

Ss. 11 and 97 — Lease — Not attested — 

Occupancy rights— Accrual of - 
Where a lease is invalid for want of registra- 
tion withm four months it is inoperative as 
barring occupancy r ghts under S 1 1 of the 
Tenancy Act. ( Hopkins , b. M. and Fremantle , 
J. M % ) Moti v. Collector of Court of Wards 
Bulandshahr. 4 XT. P. L E. (B. E ) 102. 

Ss. 11, 35— Occupancy rights — Acquisi 

Lon of. 

A co-sharer whose khudkhast land was allotted 
to another at parut'on as non-occupancy land 
cannot be considered a tres asser and is entitled 
to occupancy rights {Pearson, J. M,) Thakur 
Rudrapal Singh v. Rustam Singh. 

L. E 3 A. 529 (Eev) 

S. 11— Occupancy rights — Acquisition of 

— Rent free grantee 

A cultivator can acquire occupancy rights as 
against the rent-free grantee from whom hi holds 
( Hopkins , S, M. and Porter J , M ) Lalli v. Ban- 
key Lal 

L. E. 3 A. 321 (Eev). 

S. 11 — Occupancy tenancy**Contract . 

There is nothing in the Agra Ten. Act which 
prevents the landholder from contracting with a 
tenant that the latter shall have the same rights 
as an occupancy tenant* ( Hopkins , S. M. and 
Fremantle , J M.) Jalhhri v. The Manager, 
Court of Wards, Nanak Chand Esiate, 

L. R, 3 A. 335 (Eev), 

<8. 11— Occupancy right — Creation cf — 

Assertion of t tie. 

Aright of occupancy is created by twelve 
years’ continuous occupation under S. 11 of the 
Agra Tenancy Aet and this right is not affected 
by the fact that tie tenant^ was recorded . as a 
non-occupancy tenant and did not claim a higher 
right. [Stuart /,} Prag Narain v. Angad. 

I. E. 3 A. 132 (Eev) : (1922) A. 55. 

Ss. 11 and 13 —Occupancy rights — Eject- 
ment — Effect of. 

Where a land- holder ejected the father who 
was the recorded tenant of the disputed land an^ 
immediately gave a lease of it t> the son, it is a 
question of fact m each case whether there was a 
real change of tenancy or only a change of name. 
The question depends upon whether the lessee 
had an individual capacity or was only one of a 
bodv of individuals forming a joint cultivating 
partnerships and whether the land holder knew 
that this was so, (Hopbine S. M< and Fremantle, 
j , M4 Mahdi v Pandit Mannu Lal. 

4 XL P. L. R, 12 (Eev.) : L, E. 3 A. 333 (Eev). 


AGRA TENANCY ACT, S. 12. 

S. 11 — Occupancy rights — Possession 

of landholder fraudulent — Tenant if acquires 
rights 

Per Walsh , J : A tenant who has held the same 
land continuously for a period of 10 years gets 
occupancy rights, but tlvs only refers to a tenant 
to whom the landlord rightfully leases the land 
possessed by him. 

Where the landlord obtained possession of the 
land fraudulently by colluding with the guardians 
of a minor, the possession is not legal and the 
tenant having, obtained from the landholder 
possession, which in its nature was a fraudulent 
one, did not acquire any rights of occupancy or 
otherwise by holding the land continuously for 
12 years. ( Walsh and Ryves , JJ ,) Jammu v. 
Mahadeo Prasad. L. E. 3 A 195 (Rev v ) 

4 XT P. L E. (A) 84 : (1922) A. 294 • 60 I. C. 559, 

S 11 (a) — Lease for seven years — Period 

during which lease is to run — Evidence* 

Where under an agreement of a lease for seven 
years, the tenancy co nmences from the beginning 
of the agricultural year but the formal execution 
and registration of the deed are delayed, the land 
would be deemed to have been held under a 
registered deed for the whole of *hat agricultural 
year. If the tenancy does not commence at the 
beginning of the agricultural year, a recital in a 
subsequent deed that the lease was to be opera- 
tive from the beginning of the year would not 
make it so. ( Hopkins , S. M* and Fremantle , J.M) 
Chajjo v. Pandit Rajaram. 

4 XT P. L. E. 16 (Eev). :LEJA, 383. 

S 11 (a) — Lease for 8 years — Power cf 

re-entry on conditions — Tenancy from year to 
year — Ejectment of lessee . 

Where a lease for 8 years, provided for re- 
entry on non payment of rent or if the landlord 
required the holding for his own cultivation, held 
it was not ,l a lease for a term of not less than 7 
years” within the meaning of S. 11 (a) of the 
Agra Tenancy Act, but only a lease from year to 
year. But this does not mean that the landlord 
can evict his lessee otherwise than according to 
the terms of the lease. { Hopkins , *, M and 
Fremantle, J , M.) Hira v, Syed Askari Husain. 

4 XT. P. L E 18 (Eev). 

S. 11 (d) — Leases for seven years — 

Power of re-entry reserved to landlord*- Effect of. 

Where a lease which purports to be for not less 
than 7 years contains a pro\ ision for re- entry by 
the landlord within the period on the whole or 
part of the holding on the occurrence of a contin- 
gency, the period of holding under the lease coujd 
be counted towards the acquisition of occupancy 
rights. {Petard, S. M, and Hopkins, i, M.\ Kuar 
Abdul Jalil Khan v. Man Singh. 

X>» E. 3 A. 280 (Eev.) 

— Ss 13 and KB-^AcqmsiLon of occupancy 

righ t — Con ti n nous Possession 

A decree for ejectment was passed against a 
tenant on 27-1-1908 and executed on 11-8*1908. 
Oh 1-7 1909 the tenant was readmitted, Held 
that the tenant was out of possession for the 
whole year and was not re-admitted within, a year 
so as to obtain the benefit of ithc 
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AGEA TEHAKCY ACT, S. 13. 

(Hopkins, S M. and Fremantle , J. M.) Gauri 
Shankar Lal v. Chan dan Ahir. 

T, R 3 A, 60 (Rev). 

Ss. 13 and 58— Joint tenants— Eject- 
ment — Lease to one of them— Effect of. 

Certain joint tenants were ejected from the 
holding and a lease was granted to one of them 
alone from the following year* Oa a question 
arising as to the acquisition of occupancy rights 
by the tenant. Held that though there was no 
break in continuity, still the tenant having been 
changed he could not count his joint occupation 
with others as continuous holding within S. 13 
of the Agra Ten. Act, ( Eerard S. M and Harm- 
son, /. M.) Chaudhari Karan Singh v. Kalyan 
Singh. L, R. 3 A 294 (Rev.) 

* S, 13— Lease to non-occupancy tenant— 

Non-culUvation— Effect of. 

Where a zemindar leased lands for 3 years in 
favour of a non-occupancy tenant who was his 
own relabve and who neither took possession nor 
cultivated ir, the lease is a nominal transaction 
and it cannot be allowed to override the provi 
sions of i he Ten. Act regarding the rights acquired 
by continuous occupation: [Hopkins* S. M . and 
Fremantle , J. M.) Sheo Dayal Kurmi v • 
Thakur Prasad Pandky, 

4 V. P. Xu E. (B* R.) 57 : L. E. 3 A 441 (Eev) 

S. 14— Exchan gt of holdi ti g—What con- 
stitutes. 

A tenant held a certain holding A up to 1315 
Fash. In 1316 Fash according to the records he 
sublet holding A to T and N and took another 
holding B from the landlord. In 1317 Fasli he 
relinquished holding A and retained hold.ng B 
while T. and N, became tenants in chief in hold- 
ing A, Held that the above transactions amounted 
to aia exchange of land and there was an accrual 
olf becupancy rights within S. 14 of the Tanancy 
Act, [Hopkins, S.M % ) Pandit Khedpalz>. Kherga 
L, R.3A 434 (EevJ 

S, 14-^Latt/is exchanged — Continuous 

am l iivation — A cquisi tt on of occupa ncy ngh is. 

Where a person gives up cultivation of one 
holding and takes up another simultaneously it 
amounts to an exchange. If the admission to the 
new land precedes the surrender of the old, the 
requirements of S. 14 are satisfied* To acquire 
occupancy rights, the continuous cultivation need 
not be m respect of the same land. ( Hopkins , S. 
M. and Fremantle , /. Affi Sher Singh v. £ahria 
Sfc&ftv'; 4 U. P. L. a. (B. a.) I. 

1A— Landlord a d tenant — Continu- 
ance of tenancy — Acquisition of occupancy rights. 
* Some of the tenants defendants originally held 
one holding and the remainder a different holding. 
Later on a new holding was given to all of them. 
Held that the defts* could not be said to be hold- 
ing; it* continuation of their former tenancy and 
tfce^ could not count the period of their prior 
towards the acquisition of occupancy 
ifMbUr {§urn . 1$. M. and Pearson, J % MA 
Stuck Pi Patia. Xu a, 3 a* 48 1 (Rev). 

•— — —8. 14— Occupancy right— Acquisition of 
—Joint tenants— Acceptance 'of lease by one. 
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Where two persons held lands as joint tenants 
and before the expiry of the period required for 
the acquis tion of occupancy right one of them 
accepted a lease for less than 7 years from the 
landlord Held [ Per Hopkins S.M, and Fremantle 
J. M. dissenting) that the lease was not binding 
on the other joint tenant and it was no bar to his 
acquisition ot an occupancy right. ( Hopkins t S. 
M, and Fremantle , /. M ) Sheoraj 7-. Sahu Nand 
Kishore 4 TT. P. L. E, (B, E.) 3. 

S 14 — Period of occupation — Exchxnge 

of land— Rights of tenant 

The essential requisite under S, 14 of Agra 
Tenancy Act is that the tenant should not be out 
of t>ossession of the old lands for more than a 
year before getting the new The tenant does not 
lose his right of exchange by reason Of the 
overlapping of the period of the occupation of 
the two lands. An agreement of exchange could 
be impbed from the conduct of the parties. 
[Hopkins, S. M and Burn , J M ) Mulwa v. 
Kamkishun. L. E 3 A, 100 (Eev.) 

S 14 (31 — Interpretation of — Exchange 

of fields — 0 ecu patten of lands. 

S 14 of the Agra Ten Act is difficult to apply 
when shufflings of holdings and fields goes on 
over a series of years. Tne only practicable method 
and the one accepted by the Board of Revenue is 
to ascertain in which of the 12 jears preceding 
the year in suit the land occupied by the tenant 
has been of lowest letting value and to take the 
holding of that year as the basis for determining 
an equivalent out ot his present holding. This 
equivalent which has to be demarcated under 
S, 14 (3) is to be deemed the ft Same land” 
under S. 14(2) and he is en itled to occupancy 
rights in it. ( Ferard , S. M , and Harrison, J. M.) 
Mt. Durga Kuar v. Baldeo 

L R. 3 A 288 (Eev.) 

S. 17— Acquisition of occupancy rights — 

Period, calculation of — Succession of sons — 
Record of names 

The first tenant was M. in whose name the 
holding was recorded and he died in 1313 Fash, 
From fasli 1313 the l*nd was in the names of two 
of his three sons, the third being probably a 
minor. From 1320 Fasli, the holding was also 
recorded in the name of the third son, The 
evidence was clear to the effect that the sons had 
always cultivated together. Held that the tenants 
were the same all through and they were entitled 
to occupancy rights xFremantle. J, M) Thakur 
Sujan Singh v , Ishri L. E, 3 A. 400 (Eev.), 

— S, 17— Addition of son’s name— If 

evidence of change of t e nancy. 

Where up to Fasli 1317 the father’s name 
alone was entered and subsequently his son's 
name was also joined, u is m st unlikely that the 
addition of the sou’s name indicated any change 
of tenancy. ( Hopkins , S M and Fremantle 
M.) Bib i Kglsum Unnissa v Nawll 

L E. 3 All. 411 (Eev.) 

S. 18— Payment of lent by sub tenant 

directly to Zemindar — Entry in revenue records 
— Status of tenant 
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In the absence of proof that the occupancy 
rights of a tenant have been lost in one of the 
ways laid down in S. 18 of the Act c, g, by sur- 
render* abandonment, etc t the mere payment of 
rent by the sub-tenants directly to the Zemindar 
does not extinguish the tenancy. Nor does a 
mere entry in the patwari's papers (which may 
have been collusive) that the sub-tenant was hold- 
ing direct from the Zemindar annul the rights of 
the occupancy tenant. ( Hopkins , $. M and 
Fremantle , J. M.) Sitlu Koeri v. Ram Saruf 
Upadhia. L. R, 3 A 158 (Rev.) 

-S. 18 — Tenant out o/ possession for a 

long time — Extinction of occupancy right- 

Notwithstanding the fact that a tenant has 
been out of possession of his occupancy holding 
for a period of 18 years, the tenancy would be 
presumed to continue in the absence of proof that 
it was extinguished in any of the ways specified 
in S. 18 of the Agra Ten. Act ( Hopkins , 8 M. and 
Femantle , J. M.) Mt, Suga Kunwar v. Shah 
Mahomed Hasain, L. R 3 A. 255 (Rev.) 

Ss. 19 and 22 — Succession — Non-occu- 
pancy tenancy — Terms of the lease. 

A tenant holding lands naslam bad naslan 
under a lease executed before the Act of 1873. is 
a non-occuoancy tenant and succession to the 
tenancy is to be guided by the terms of the lease 
and not by S. 22 of the Act. ( Hopkins , S. M. and 
Fremantle , J M.) Rai Bahadur Munshi Ravi- 

NANDAN V. RAGHUNATH SlNGH. 

4R. P. L. R. (E. R.) 5. 

S. 20 — Occupancy holding — Mortgage — 

Relinquishment by mortgagor — Right to redeem % 

A relinquishment by the mortgagor of an oc- 
cupancy holding in favour of the zemindar for a 
cash consideration is in law a transfer of the 
right to redeem, ( Stuart , J.) Yad Ram v. Baldeo 
Singh. 64 X. C. 418. 

— Ss. 20 and 79 Occupancy tenant — 

Transferee — Position of — Possessory right — 
Ejectment 

The transferee from an occupancy tenant has 
no title to the land but he has a possessory title 
good against all the world except the Zemindars 
Consequently a person who is not a member of the 
Zemindari body cannot forcibly oust the trans- 
feree without incurring a liability to pay damages 
(Gokul Prasad , /.) Rameshwar Dube v. Sheo 
Harakh Dube. (1922) A. 277 : 

4 XT. P. I». R (A.) 87 : 66 L C. 529. 

S. 20— Occupancy holding — Usufruc- 
tuary mortgage — Void — Personal covenant also 
unenforceable, See T. P* Act, S. 68, 

20 A* L. J. 318. 

S 20 — Sir — Mortgage under old Act — 

Transfer of proprietary right under New 
Tenancy Act — Mortgagee if entitled to possession 
— Fixation^ of rept — Exproprietafy rights. See 
(1921) Dig. Col, 14 Ram Sundar Rat v. Tang 
Bahadur Ral L. R. 3 A. 331 (Rev.). 

— — — S, 22— Acquisition of occupancy rights 
by widow — * Succession — Occupancy rights if 
transferable qnd heritable. 


AGRA TENANCY ACT, S. 22. 

Under the Act X of 1859 the right of occupancy 
tenanev was neither transferable nor heritable 
and came to an end on the death of the tenant it 
it took place before the passing of Act XVIII of 
1873. If the tenant’s widow remained in 
possession in such a case, she acquires the rights 
of an occupancy tenant by twelve years adverse 
possession. It the widow having acquired a 
title by prescription dies after the coming into 
operation of the Agra Tenancy Act, the succes- 
sion to the holdmg is governed by S. 22 of the 
Act, 7 W. R. 528, 13 B. L. R. 274 ref {Gokul 
Prasad and Stuait,JJ.) M AN p\L Singh v. Raj 
Partab Singh. I E3A.66 (Rev.) : 

44 All. 376 : (1922) A. 31 : 

20 A. L. J. 181 : 65 I. C. 824. 

S. 22 — Co-widows — Sale of proprietary 

right— Ex proprietary tenancy— Survivorship . 

Where on the death of a Hindu tenant his two 
widows sold their proprietary rights and became 
ex-proprietary tenants in the sir . the widows 
acquired the ex-proprietary tenure in their own 
rights and not as heirs of their husband. The 
widows must be deemed to have been joint 
tenants in the ex-proprietary tenure and on the 
death of one her interest would pass by survivor- 
ship to the other. ( Hopkins , S, M. and Burn. J, 
M.) Raghubar Dayal v. Ganga Sahai, 

L R.3A 61 (Rev.) 

S« 22 — Death of occupancy tenant before 

Act— Succession by widow— Reversioners, when 
can succeed — Law governing — Hindu Law , 
modified by N. W. P, Rent Act S. 9 

An occupancy tenant died before the Agra 
Tenancy Act of 1901 came into force and was 
succeeded by his widow. She died after the Act, 
and the reversioners claimed to succeed; held, 
succession must be governed by Hindu Law as 
modified by the N. W. P. Rent Act. S 9 and they 
could succeed only if they cultivated jointly with 
the deceased te ant, (Ryves and Gokul Prasad, 
JJ.) Bechu Singh v, Baldeo Singh. 

20 A 1. J. 165 : 4 TJ. P. L, R, (A.) 12 ; 

44 A. 327 : (1922) A. 84 : L. R. 3 A. 93 (Rev.) : 

65 I. C. 507, 

S. 22 — Hindu widow — Succession to 

occupancy holdings— Rights of brother of deceas- 
ed on death of widow, 

A Hindu widow was in possession of her deceaSr 
ed husband’s occupancy holding from Before IV01 
and she died after the Agra Ten. Act came into 
force On a question arising as to the succession 
to the holding, Held , that the brother of the de- 
ceased male owner was entitled to succeed under 
S. 22 (c) of the Act though he was not a sharer in 
cultivation with his brother at the time of his 
death. ( Ferrard , S,M and Hopkins, JM-) Bu$>H0O 
V, Satbeo Tewari. L. R. 3 A. 285 (Rev.) 

S. 22 — Hindu widow —Succession— Occu- 
pancy holding — Surrender — Effect of. 

Where a Hindu widow who has succeeded to 
an occupancy holding of which her deceased 
husband was the sole occupancy tenant, surren- 
ders the holding under S. 18 (c) of the Agra Ten. 
Act, the occupancy right is extinguished thereby 
[Ferard, S, M, and Harrison-, J. M*) GQvmD 
PAXDEY v. Dipa Koeki. L.JL 
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22 Sharing iu cultivation — Meaning 

of. 

Where a tenant has more than one holding and 
hi) daughter’s son claims to succeed as being a 
sharer in cultivation, it is enough if the daugh- 
ter’s son proves that he was sharing in the 
management of the cultivation generally.^ It is 
not necesstry that he should have shared in the 
actual cultivation of each and every parcel of 
land to entitle Mm to succeed. ( Hopkins , S. M.) 
VINDHYA CHAL PRAS\D RaI V * UdIT AHIR. 

L. R. 3 A, S3. (Rev.) 

__ §*. 32 and $$—Mahomedan widow— 

Succession to occupancy holding Remarriage 
Effect of. 

Where a Mahomedan widow succeeded to the 
occupancy holdmg of her deceased husband 
before the Agra Ten. Act (1901) was passed and 
remarried after that Act came into force, she does 
not forfeit rights on remarriage under S. 22 of 
the Agra Ten. Act. ( Hofkins , S M and Porter, J. 
M.) Musst Mariam v. Kanwal Narain 

1 L. R. 3 A. 3X1 (Rev.) 

S, 22 — Succession— Daughter's son — 

Rights of— Sharing in cultivation. 

The interest of a tenant does not devolve upon 
a daughter’s son who did not share in the cultiva- 
tion with the deceased tenant, such a daughter’s 
son is not in the category of heirs at all Sub S. 
(d) of S. 22 is meant to define one of the classes 
of heirs upon whom the interest of the deceased 
tenant devolves. The words in it can thus mean 
only * 4 a daughter’s son who shared in the cultiva- 
tion with the deceased”, and the words in sub S 
(*r) M failing such daughter’s son ” can only mean 
** tailing heirs of the class mentioned in the 
preceding subsection. {Hopkins, S M. and 
Burn, J. Si.) Chhotey Lal v . Durg\. Prcsad 
L. R. 3 A. 353 (Rev) 


— S. 22 —Succession to holding— Collateral 

Sharing m cultivation— Guardian or agent in 
possession. 

Where a collateral of an absconding occupancy 
tenant of the suit land had cultivated the entire 
holding as sub-tenant or quabi at the time of the 
presumed dea*h of the absconder, the collateral 
could not inherit the tenancy in the absence of 
proof that he was the nearest collateral. More- 
over it could not be said that he shared in culti- 
vation with the deceased. A person who manages 
cultivation on behalf of another whether as agent, 
gaardian, or in any other representative capacity 
cakaot be said to share in cultivation by reason of 
such management. S.M. and Fremantle, 
J. M.) SHYAM Surdar Mali v Sit*l Singh. 

4 G. P. L, R. (R B.) 51 : L.R. 3 A. *59 (Rev). 


-S, 22 — Success cn— Co-shiring m culli- 


mU&nSollaU rals, 

haring in cultivation through an agent 
lot "be accepted for the purposes of S. 22 
Agra Ten. Act. { Pearson , J. M.) Ram 

iW & SHtfKLA V, SHArK Md, HaBIBULLAH. 

L R. 3 A. 408 (Rev}. 


. , ^ and 83 — Widow of deceased tenant 

-^-Relinquish ment — Effect on collaterals. 
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Where one of a deceased tenant relinquishes 
the occupancy holding, it puts an end to the colla- 
terals’ right of succession even though they 
might have shared m cultivation with the tenant 
in " his life-time, [Burn, I M.) Hanuman Pd, 
Narain Singh v , Ramkhelawan. 

L. R 3 A 489 (Rev). 

3 25 — Sub-lease — Five yearsr—Bond for 

entire rent — Construction . 

Piffs. sued to eject certain occupancy tenants 
together with their sub-tenants and the subten- 
ants on the ground of illegal subletting. It was 
found that the occupancy tenant executed a bond 
for Rs. 600 in favour of a certain person — and 
on the following day executed a sub-lease of the 
holding to his son for a period of 5 years with an 
annual rental of Rs. 190 during the period Held, 
that Lhe sub-lease did not come within S. 25 of 
the Agra Ten. Act and that the tenant was liable 
to ejectment {Burn, S. M. and Pearson J. M } 
Bhcdko v. Megh Singh. I R. 3 A. 505 (Rev), 

S. 25 (4) — Ex proprietary tenancy — 

Joint holding by female and males — Ejectment. 

An exproprie’ary tenancy was held by a female 
along with three males It was sublet for 
more than five years by them. HeUi , that the 
tenants were liable to ejectment and that the 
exception under S. 25 (4) of the Act did not apply. 
{ Lovett , S. M and Ferard, J. M.) Chhab Nath v. 
Debi Pershad L. R, 3 A. 272 (Rev.) 

S. 25 (4) — Occupancy tenancy held by 

males, females and minors — Sub-lethng. 

The exception under S. 25 (4) of the Agra Ten. 
Act does not apply where an occupancy tenancy 
held by one adult male member and certain 
minors and females was sublet in the life-time 
oi the minors and females and was again sub let 
after their death but wit Mb 2 years of the former 
sub-letting. The Sub-lease is therefore illegal. 
{ Fremantle . /. M.) Ajudhia v. Chandi Prasad. 

L. R. 3 A. 83 (Rev ) 

— — S 28 — Sub-lease by tenant — Death of 

tenant — Zamindar's rights . 

An occupancy right is not a permanent right 
adhering to the land. When the family, in which 
it is created comes to an end w-thout legal heirs, 
the right disappears altogether and therefore a 
sub-lease granted by the occupancy tenant be- 
comes uaenforceable for the simple reason that 
there is no one left against whom it can be en- 
forced, Tn hold otherwise would be to offend 
against the principle of law that persons with 
limited interests cannot make valid transfers of 
interests exceeding those which they have them- 
selves {Burn, S M. and Pearson , /. M ) Syed 
Abbas Ali v adhar Singh. L. R. 3 A. 501 (Rev.) 

g. 28 — Sub-lethng by sir holder— Appfa 

cabihty of section. 

S 28 of the Tenancy Act applies only to cases 
of sub-letting by a tenant and not to cases of sub- 
letting by a Sir holder. Where the sub-tenants 
had accepted the exproprietary tenant as their 
land-holder and had paid rent to him and not fq 
I the zemindar they could not deny that the rela; 
tion of landholder and tenant existed {Hofkins 
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S. M. and Bunt, J . M.) SundaR Lal v. Jeora- 
KHAN. B R. 3 A. 44 (Rev.) 

S. 31 (2 )— -Illegal sub-letimg— Suit for 

ejectment of a tenant . 

It is not the law that a sup for ejectment of a 
tenant on the ground of illegal sub letting can be 
brought at any time during the continuance of 
the sub-letting. Such a suit must be brought with 
in one year from ihe date on which the illegal 
sublease was made. When there are several acts 
of illegal sub-letting, a fresh cause of action will 
aiise in respect of each successive act, ( Hopkins , 
S.M, and Porte*, J.M .) Bharat Indu v. Multan 
Khan. B. R. 3 A 329 (Rev). 

— — — S. 34 — Ejectment-* Non-occupancy ten - 
ant — Consent — Presumption from long occupa- 
tion . 

The mere fact that defendant had been recorded 
as non occupancy tenant of 22 years* standing 
without payment of rent does not canstitute a 
valid defence to a suit for ejectment by the 
Zemindar on the ground that he was holding 
without consent. ( Hopkins . S. M. and Fre- 
mantle , /. M ) Gopal Lalji v. Gaya. 

L. R. 3 A. 157 (Rev). 

S. 34— Grove — Tenant’s right to cut down 

— Ejectment by Zemindar. 

No length of occupation on the part of a ten- 
ant who has cut down a grove prevents the land- 
holder from suing him under S. 34 of the Act 
and ejecting him if he so desires ( Hopkins * S.M* 
and Fremantle, J . M ) Maharajah of 4 Benares 
v . Ram Sunoar Upadhiya. L, R. 3 A. 160 (Rev ) 

— S. 34 — Mortgage of share — Redemption . 

Where the plamtiff (mortgagor of a share) sued 
for redemption without showing when he .report- 
ed the redemption of the mortgage, the suit is not 
maintainable. [Bum, J. M t ) Sobh4 Daryai. 

4 IJ. P. L, R. (B R.) 46. 

S. 34 — Propiietary title — Dispute as to 

— Jurisdiction — Ctvd and Revenue Court . 

S. 34 was not meant to authorise the Revenue 
Courts to enquire precisely into quest ons of dis- 
pute4 title and to decide questions of a civil 
nature b®tw<een persons who are bona fide claim* 
ants to the same land. The section does not 
apply to cases which tfeta Evidence ^ of long 
standing adverse possess’on is considerable. 
Where therefore in a case before deciding to 
whom the proprietary right belonged the court 
would have to decide two difficult quest ons, first, 
whether in the particular circumstances of the 
case any part of the land in suit came by gradual 
accretion or otherwise and secondly, whether 
any or aH the plots in dispute have been held in 
adverse proprietary possession by the appellant 
or respondent, held, that the matter was one for 
the depi#Ori by a Civil Courtt {Fremantle,,. J.M.) 
S^Sfl^PRAf a^h Singh v . Suraj Prasad. 
jETTi. 137 (Rev). : 4 G, F. L. R. (B. R.) 75. 

-S. -r Cultivation t to the 

Knowledge of zemMa^~No presumption of con- 
Ws fennnt^nofeuth- 
ti&W&'dannbi btr'MdllW rfi for Otckpdncy 'ffgUte* \ 
flPfae a ^Jrsorr^qtiiis ’upon a piece df lamp 
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and holds it without the consent of the zenrndar 
for a long period, the mere fact that the latter 
had knowledge of it cannot imply or raise a legal 
presumption of consent within the meaning of 
S. 34, Agra Tenancy Act 

Even when the zemindar chooses to treat such 
a squatter as a tenant, the latter cannot under 
S, 34 count his previous occupation towards the 
accrual of occupancy rights. [Hopkms, S. M. 
and Fremantle, J M.) Rudra PRATAP Narain 
Singh v, Partap Narain. I R. 3 A. 6 (Rev.) 

Ss. 34 and 58 — Cultivation of land — 

Knowledge of Zeminda * — Rights of cultivator 

Defendants had held and cultivated for over 40 
years Certain plots of land without the consent 
(though probably with the knowledge) of the 
Zemindar and had paid no rent for the plots. 
Held that mere knowledge on the part of the 
Zamindar did not imply or raise a presumption of 
his consent within the meaning of S. 34 of the 
Agra Ten. Act. It is open to the Zammdar to 
withhold his consent as long as he pleases and 
when he chooses to treat the cultivator as a 
tenant, he cannot count his previous occupation 
towards the accrual of occupancy rights. ( Ferard 
S, M . and Harmon J M.) ThakuR MuRlidhar 
Singh v. Gysai Ram. I. R. 3 A 295 (Rev.) 

S. 35 — Variation in rent or rate of rent 

— When binding on tenant . 

The rent orginally payable was a grain rent. In 
fasli 1317 one of the landholders induced the 
tenant to pay a cash rent. There was however 
no registered agreement or decree or order of 
Court embodying the variation. 

Held that notwithstanding the payment of cash 
rent for a number of years, the rent payable re- 
mained as it was before fash 1317 under the pro- 
visions of S. 35 of the Agra Ten Act The 
presumption mentioned in that section can only 
be rebutted by proof of a registered agreement, 
decree or order. It is not rebutted by the fact 
that landholders and tenants or some of them 
have actually received and paid rent differing in 
amount or kind from the rent previously payable. 
[Ferard, S. M. and Hopkms fc J. M.) Hardwari v. 
Surajbhan. B, R 3 A. 279 (Rev). 

g g 41 and 95 —Registered lease — Oral 

agreement for enhancemene of rent . 

A claim for enhanced rent under an oral agree- 
ment or unregistered deed can not be enforced in 
a revenue court. 23 I. C. 417 Ref. {Stuart, J.} 
Prag Narain v. Angad. L.R81. 182 (Rev.) 

(1922) A. 55, 

Sa. 43 and 44 — Enhancement of rent — 

Basts of assessment — Exemplar arm* 

Circle rates may be applied by a Settlement 
Officer enhancing rents during settlenient dader 
S* 87 (b) (d) of the Land Rev. Act but not by an 
Assistant Collector trying a suit for enhancement 
under the Tenancy Act, The Assistant Collector 
must examine exemplars ol his own detection and 
should not limit himself to those filed by the 
applicant. The Assistant Collector has mo legal 
authority to fix rent at Settlement rates, ffioKkms* 
S.%. and J Fremantle. J. Mt) ] Ram. 

W&Y Raw: ' ! *V. 
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S. 43 — Enhancement of rent — Suit by 

thekadar — Compromise with mukatandars no 
bar , 

In a suit for enhancement of rent brought by a 
thekadar from the Maharaja of Benares, a com- 
promise giving up all rights to enhance rent enter- 
ed into between the tenants and certain mukar- 
aiidars who had not been authorised toenhai.ee 
rents, cannot be pleaded as a bar { Porter, J. M.) 
Hanuman v. Narain Prasad. 

4U. P L. B* 20 (Bey.) 

S. 51 — Biswadaran Sabiq — Status of — 

whether entitled to remission of land revenue- 
wajib-uharz See (192 0 Dig. Col. 16 Natha v f 
Gqbind Ram. 64 I. C. 153. 

S. 52 — Suit under — Commutation of 

rent — Necessity for previous notification. 

A smt under S. 52 of the Agra Tenancy Act ! 
does not lie unless a notification as laid down in j 
the opening words of that section has been made 
by the Local Government. {Hopkins, S M.) Mt. 
Devi v . Naxwa. L. B 3 A. 432 (Bev.) 

S. 57 — Ejectment-Construction of build- 
ing on a portion of the land. 

Where a tenant constructs a building on a part 
of the holding he can be ejected from the portion 
built upon and not from the entire holding. ( Hop- 
kins, S M. and Fremantle. J M .) Mushtaq v 
Holas Rai. L. B. 3 A. 429 (Bev.) 

*-Ss. 57 and 59— Ejectment— Arrears of 

rent—* Failure to pay decree amount. 

Ejectment on the ground that a decree for 
arrears of rent remains unsatisfied under Ss* 57 
(a) and 59 of the Tenancy Act is not a step in exe 
cation of the decree for arrearsu It is an en 
forcenaent of ihe forfeiture of fee tenancy of the 
holding ,oq tfoe ground of breach of one of the 
conditions oh which the tenancy is held, viz., the 
punctual and complete payment of the rent 
of the holding. Under the Tenancy Act the 
grounds of forfeiture are those set in S. 57. The 
co!iec*ion of suras payable under Act VIII of 
187$ may be made in the same way as the 
collodion of rents payable under the Tenancy 
Ad; but the law nowhere provides that failure to 
pay such sums when decreed involves forfeiture 
of the holding. ( Hopkins , S. M. and Burn , J. M.) 
Kundan Singh v. Karan Singh. 

* L. B. 3 A. 345 (Bev). 


- ■■ — y — Ss 57 and 59 — Notice — Ejectment— 
Costs— Interest accruing after notice— Liability 

In proceedings under Ss r 57 and 59 of fcht 
Agraf Ten. Act the notice should not require thi 
judgment debtor to pay the costs of ejectment oi 
the interest accruing after the notice. When 
therefore the Judgment debtor paid the full amouni 
1 deeijse but not the interest and costs a< 
" yu|*fk, order directing ejectment of the 
^^-,1-iieiiorr^^tra vires. {Hopkins, S* M 
& M‘4 Pershadi v. Ramjas Mal. 
T H? n%P ' *m«. '1 d « L B 3 A 058 (Bev.] 


4$. jrf v £a) r-Comiruc lion of. 


T^bcs wprxBisg of S 4 57 (a) of the Agra Ten, Ac 
is, unhappy but its intention 8 undoubtedly was 


that the tenant should not be ejected before the 
expiry of the year on account of which decreed 
arrears are due. The literal sen-e of the wording 
is that he should not be ejee'ed, unless a decree 
is obtained for a given year and remains unsatis- 
fied at the end ot the year, { Ferard , S. M. and 
Hopkins, J.M) Mt. Masum Fatima v. Naji- 
BOLLAH. L B 3 A. 287 (Bev). 

S 57(b) — Fixed rate tenancy —Agricul- 
tural purposes — House construction 
The record of land as a fixed rate tenancy is 
conclusive proof that the land was left for agricub 
tural purposes The construction of a house on 
land in a fixed rate holding is inconsistent with 
the purpose of the letting and renders the tenant 
liable to ejectment. ( Hopkins S. M . and Burn , 
J. M.) Sri Maharaja Prabhd Narain Singh 
Bahadur v Pandit Achuta Prasad Dube. 

L. B. 3 A. 401 (Bev). 

S. 57 (b) — Planting of trees by tenant — 

Rights of landlord — Suit — Limitation . 

If a tenant plants trees without the written per 
mission of the landholder, the landholder has a 
right of suit under S.57 cl. (b>, the limitation for 
which is one year, and he cannot plead that the 
trees were planted without h’s written pei mission 
if he does not avail himself of this remedy. 

{ Hopki ns S. M J Bhola Kauri a v. Dan Prasad. 

L.B.3A 106 (Bev). 

S, 57 (c) — Lease for seven years — 

Clause for te-entry — Status of tenant 

A provision for re-entry in a lease for a period 
of 7 years on the happening of a contingency does 
not have the effect of making the tenant a tenant- 
at-will. .{Hopkins, S. M.) Mt Sarwati Kunwar 
v. Kalwa L. B 3 A, 242 (Bev ) 

— — S. 57 (c) — Non-payment of rent — Eject- 
ment — Maintainability of suit 
Where a tenant held under a condition that he 
was not to bt ejected so long as he paid rent and 
he committed default in payment of rent, he could 
not be ejected unless a decree for arrears of rent 
had been obta’ned agafnst him. Otherwise* the 
provision for forfeiture would be inconsistent 
with the policy of S. 56 of the Act. ( Mears , C. J. 
and Piggoil , J.) Kuber Das v Ram Din Kalwar. 

20 A. L, J. 769. 

S. SB— Applicability of — Ejectment — ? 

Grove — Agricultural purpose — AcquistUon^n^f 
occupancy right 

Under S. 58 of the Agra Ten. Act a non-occu- 
pancy tenant can be ejected from land, groves 
etc. unless he has acquired occupancy rignts by 
reason of the land having been let or held for 
agricultural purposes. If a mm has a grove part 
of which is fit for cultivation and lets it solely 
for cultivation then the land is let or held for 
agricultural purposes. ( Hopkins , S. M. and 
Fremantle, J. M.) Krishnan Prasad v. GobiNda, 
L. B. 3 A. 392 (Bev.) 

S. 58 — Ejectment — Compromise — Orders 

directing correction of papers — Nature of. 

Orders for the correction of the revenue pape,% 
are made in compliance with Rule 43 A. B. CL 6- 
1L They are administrative and not 
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orders , and obvious by the entries made have no 
greater validity than the decrees or orders on 
which they are based. An entry that a tenant 
holds under a seven years registered lease would 
not give any right if the lease was not in exis- 
tence. {Hopkins, S. M.) Chidey Khan v. Mir\d 
Khan. 4 TJ. F. L R. B, R, 83. 

S. 5 S— Grove — Agricultural tenant y 

Ejectment 

Though a grove is not agricultural land within 
the meaning of the Agra Ten Act the tenant in 
possession of it is liable to a suit under S. 58 of 
the Act. A tenant is one who pays ren t in cash or 
kind not only for land held by him but also on 
account of groves, tanks, rights of pas'urage, or of 
gathering produce, forest rights, fisheries, the 
use of water for irrigation or the like. ( Hopkins , 
SM. and Fremantle J.M.) Babu Kheter Moh\n 
Chatterji v. Dome 4 TJ. P L. R. 55 (B. R ) 
L. R 3 A, 356 (Rev,) 

$. 58 — Grove— Ejectment — Pei missive 

occupation. 

Under S. 58 of the Agra Ten Act a suit for 
ejectment from a grove is mamtainable though 
the tenant can resist on the ground that the grove 
had been planted with the permission, express or 
implied of the land-holder. {Hopkins, S M ) 
Babban Singh v. Ramashankar. 

I. R 3 A. 88 (Rev.) 

S, 58 — Joint tenants — Ejectment Lease 

to one— Effect See Agra Tenancy Act, Ss. 10 
AND 58 I», R. 3 A. 294 (Rev.) 

S. 58 — Mahomedan widow — Succession 

to occupancy holding — Remarriage — Effect of. 
See Agra Tenancy Act, Ss. 22 and 58, 

Iu R. 3 A. 311 (Rev). 

S* 58 — Mortgage of occupancy rights — 

Extinction of. 

A mortgage of occupancy rights however old 
is extinguished on the extinction of the occupancy 
right. Thereafter the mortgagee becomes liable 
to ejectment, {Harrison, J . M) Raja Ram 
Tewari v. Bindeshari Prasad. 

L. R. 3 A. 304 (Rev) 

. S, 58— Mortgagee in possession— Agri- 
cultural lease — When binding on mortgagor. 

Where a mortgagee in possession of agricul- 
tural lands grants a lease of the same and there 
is, no evidence that the rate of 'rent fixed was un- 
reasonable or that the grant of the lease was 
collusive, Held that the leasing of the land was 
within the ordinary powers of the mortgagee as 
landholder, and the mortgagor was not entitled 
to have the lease cancelled excent on proof that 
it was granted fraudulently, cohesively, or un- 
reasonably, the onus of establishing these 
grounds for cancellation being on him. ( Hopkins , 
S. M and Porter , J,M.) Mt. Ram Dulari v. 
Balak Ram. L. R. 3 A. 313 (Rev.) 

r- — S. 58 — Proprietary rights — Simple 

Mortgage — Subsequent usufructuary mortgage 
including sirJand^Ex proprietary rights in sir — 
Mcqfttsiiidn of, ' 

. gefojotbe passing, of the Agra .Ten Act (II of 
19# i)_a prpprietor had executed a simple mortgage 
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of his proprietary rights to A, and a subsequent 
usufructuary mortgage o( proprietary ugh s and 
Sir to B. Tne proLrietaiy rights were sold m 
execution of a decree on the simple mortgage 
aftei the passing otihe Act and second mortgagee 
was at that time in possession of the i/r, Held 
that the proprietor had not acquired exproprietary 
rights in the sir land and theieiore that second 
mortgagee was liable io be ejected by the pm* 
chaser, { Ftrard , S. M. and Hamson , /, A/,) 
Deonith Singh v. Run: M idhohi Das 

L. R. 3 A. 305 (Rev). 

. ss 58 and 177 — Question a s’ io ptv* 

pnelaiy title— Claim Unit land is khndkhashl . 

Plaintiff sued as occupancy tenant-m-chief to 
eject S as his sub-tenant, S pleaded that be was 
not plaintiff’s sub-tenant, that he bad held the 
land direct under the superior landholder T, but 
had given it up and that it was now in the 
personal cultivation of T, T intervened and 
pleaded that the land was his khudkhashfc, Hi Id 
that a question of proprietary title was m issue 
both m the first Court and on appeal and that the 
appeal should be presented to the Dis rict -judge 
and not to the Com miss* oner 12 A. L J 25 1 : 16 
A. L. J. 239 Rel , (Fcnud, z>, M ) Tilakdhari 
Singh v Ramphal Ahir L. R. 3 A. 300 (Rev). 

Ss. 59 and 60— Nature of proceedings 

under - Adjustment out of Court— Recognition of. 

Although the proceedings under S. 59 of 
Agra Ten. Act resemble those in execution and 
have to be instituted m the Court having power to 
execute the decree for arrears of rent, they are 
not proceedings m execution. Consequently it is 
open to tbe Assistant Collector to recognise, a 
payment by the Judgment deb ‘.or outside Court 
though not certified to the Court. ( Ferard , S. M % 
and Harrison, J. M) Sambhar Singh v. Misir 
Paras Ram L. R 3 A. 297 (Rev), 

S 59 — Notice — Ejectment — Costs — In- 
terest accruing after notice — Liability to pay. 
See Agra Tenancy Act, Ss, 57 and 59, 

L. R. 3 A. 258 (Rev). 

S. 63 (2)— Suit in ejectmenl-AddiUon of 

party — Limitation . 

The Agra Ten Act fixes the particular period 
within which a suit for ejeemeni may be filed 
for administrative convenience only and not lay 
down any period of limitation in the ordinary 
sense of the term, A suit for ejectment caomot 
fail by reason of not bringing on the record all 
the necessary parties before the date fixed for 
filing such a suit. ( Fremantle , J . M,) Parsidh 
Narain v. Mt, Sher Khan, 

I. R. 3 A* 392 (Rev.) 

j S. 65 — Ejectment — Conditional order— 

Building on land by tenant. 

A conditional order of ejectment under S. 65 of 
the Ten. Act should be based on an authoritative 
report and should be made after notice to the 
tenant, (Hopkins, S. M. and Fremantle, J . M ,) 
Mushtaq v Holas Rai, L, R. 3 A. 429 (Rev*) 

S. 66 — Benefit of the section — Right to. 

Where immediately a f ter obtaining the benefit 
ol S. 66 of tbe Agra Ten. Act a Rmaufc? sublet the 
holding again, he could mot 1 g&t 
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S. 66 a second time, ( Hopkins . 5. M.) Sarju v. 
GaJPUT Singh. L. B 3 A. 435 (Eev)* 

S s> 79 aa& 97 — Abandonment — Finding 

Of Tahsildar-Subsequent suit for possession — 
Admissibility of previous finding. 

A tahsildar's finding as to abandonment on an 
application under S. 87 of the Ten- Act is not 
admissible in evidence m a suit by the tenant on 
the ground of wrongful ejectment under S 79 of 
the Act- {Burn, S. M. and Pearson , /. -V.) 
Ramcharan v. Ali Baksh. L E. 3 A. 475 (Eev.) 

S. 79— Acquisition of expioprietary 

right— Definition of ate 1 — Limitation — Delay — 
Sufficient cause. 

Until the area in which exproprietary rights 
were to be granted has been defined a suit under 
S. 79 would not He for recovery of possession. 
But the time during which proceedings for speci- 
fication of the ex- proprietary area were pending 
could be deducted in computing the term of 
6 months provided by law, {Hopkins, 6. M . and 
Fremantle, J. M.) Muss am mat Rachala Kuar 
v . Sheo Gobind Rat. 4 IT. P. L. E. (B. E.) 33. 

S. 79* •’•Ejectment by landlord- ‘Omission 

to recover possession within six months by tenant 
— Effect of. 

The failure of a tenant ti apply to recover 
possession of a holdmg from wh ; ch he has been 
wrongfully ejected by the landholder within the 
period of six months allowed by the Tenancy Act 
bars not only his remedy but extinguishes his 
rights also. 21 A 30 h 13 A.L.J 295 Rri* (Gokul 
Prasad , J.) Bhikhari Singh v. Jokhan. 

(1922) All. 124 : 4 U P.L.B. (A) 104 : 66 I. C. 856. 

■ — — 8 . 79 -** Grove 1 * if a holding — Suit by 

grov£ holder for recovery of possession. See (1921) 
Dig, Col. 17. Kesho Prasad Singh v. Sheo 
PRAGASH Ojha. 44 A. 19 : 1922 All 301 : 

64 1. C. 248. 

S. 79 — Jurisdiction— Civil and Revenue 

Court— Relief granted by Revenue Court . 

It is not open to a party to evade the provi- 
sions of the Rent Act by bringing a suit so 
framed as to lie in the Civil Court the real object 
of which is to obtain a remedy which was ob- 
tainable in the Revenue Court. 27 A. 372 foil 
( Ryves and Stuart , JJ.) Prayag Ahir v . 
Mahabir Ahir. (1922) All. 317 : 

I. E, 3 A 233 (Eev). 

S, 79— Transferee from occupancy tenant 
—Position of — Possessory right— Ejectment. See 
Agra Tenancy Act Ss. 20 and 79. 

L. E. S A. 285 (Eev.) 

S. 79 — Wrongful dispossession of tenant 

— Omission to sue— Extinguishment of right . 

, tenant is wrongfully dispossessed by 

landholder and omits to sue within six months 
# Recovery of possession bis tenancy rights are 
extinguished. {Hopkins S. M. and Fremantle /, 
jfef.) Ria? m DIN v. Shibba Singh. 

4 IF. P. £. B. 15 (Eev}. 

— S. 87 — Absence of tenant— Acquiescence 

Zemindar — Inference. 


AGBA TENANCY ACT, S. 95. 

During the absence of a tenant, the laud was 
being cultivated by bis cousin. The Zemmdir 
took no steps under S. 87 to have the tenant’s 
name removed, but acquiesced in the cultivation 
by the cousin. 

Held , the cousin must be recognised as holding 
on behalf of the absent tenant (Bum J. 3/.) 
Raja Ragho Prasad Naraix Singh v . Bankey 
L. E. 3 A. 226 (Eev ) : 4 U. P, L E. (B E ) 58- 

g 95 — Applicability — ', nit for declara- 
tion of adoption— If cognisable by a Revenue 
Court. 

Where plaintiff sued m a Revenue Court for a 
declaration that he was the adopted son ot the 
deceased occupancy tenant, and shared in the 
cultivation with him held, looking at the substance 
rather than the wording of the claim, it fell 
under S. 95 of the Agra Tenancy Act and as such 
was cognisable by a Revenue Court ( Hopkins , 
S. M.) Grind Singh v. Ram Kunwar 

L E. 3 A 5 (Eev.) 

Ss. 95 and 167 — Civil and Revenue 

Court -Suit for declaration that deft . is only a 
ienant-ai-wtll — Appeal. 

Plffs were Zemindars of a village in which L, 
was an occupancy tenant of a holding. L died 
and on his death the defts. applied lor mutation 
ol their names in the place ot L as being entitled 
to succeed to his occupancy holding While those 
proceedings were pending a suit was brought by 
plff. in the Vf unsil's Court for a declaration that 
defendants were not the grandsons of L. and 1 * he 
defence was that the suit was not cognizable by 
the Civil Court. Held that the suit was not cog- 
nizable by the Civil Court. The appropriate suit 
for the plffs to have brought was for a declara- 
tion under S. 95 of the Tenancy Act. Taking the 
pleadings, it was admitted that the relationship 
of landlord subsisted between the parties and 
that the tenancy was stdl subsisting. The only 
dispute was a* to the tenancy. Was it an occu- 
pancy tenancy as the defts. claimed or a won- 
occupancy tenancy from year to year as the 
plffs. asserted. Consequently S. 95 {a) and ( b ) of 
the Agra Tenancy Act applied to the case. An 
appeal in a suit under S. 95 of the Act lies to the 
Revenue Court and not to the District Judge. 36 
A 48 ; 5 A L J. 874 , 35 A, 299 Rel. (Meats, C , 
/. and Ryves, J ) Jagannath v. Balwant 
Singh. 20 A, L. J . 570 : 1. E. 3 A 235 (Eev) : 

(1922) All. 372 : 4 U. P. L. B. (A.) 194 : 

. 44 All. 692 : 68 I- C. 247. 

S. 95 — Jurisdiction— Civil and Revenue 

Court — Suit by recorded sub-tenant against land- 
lord and recorded occupancy tenants . 

It is open to a person recorded as sub-tenant 
of a holding to bring a suit in the Revenue Court 
against the landholder and the recorded occu- 
pancy tenant for a declaration that he is the 
tenant in chief and tint the other defts. were 
wrongly recorded as occupancy tenants of the 
holding. ( Hopkins , S. M. and Fremantle. J. 
SUKHDEO HALWAI V. JAMNA PRASAD SAH^ 

I. E. 3 A. 363 (Eev.) : 4 V. P. L. B. 73 (B. El) 

S. 95— Occupancy right — Registered 

lease for 7 years— Smt for declaration 
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In a suit by certain tenants under S. 95 of the 
Agra Ten. Act for a declaration that they were 
occupancy tenants it was found that they were 
holding the lands ia question under a registered 
lease for 7 years though they had previously 
acquired occupancy rights Held that the suit 
was not premature and the plffs, were entitled to 
the declaration sought. ( Hopkins , S. M . and 
Burn, J. M ) Nabhu v, Mt Ram Kunwar, 

L R. 3 A. 86 (Revb 

S. 95 — Revenue Court — Oral agreement 

for enhanced rent. If enforceable. See Agry 
Tenancy Act, Ss. 41 and 95. 

L, E. 3 A. 132 (Rev ) 

S 95 — Right t> sue — Tenant out of pos- 
session. 

So long as the tenancy is not extinguished, a 
tenant can sue, whether he is in possessioior 
not (Hopkins, S, M, and Fremantle, J. M) 
Riazud*din v . Shibba Singh. 

4 TJ, P, L. R. 15 (Rev } 

95(a) — Suit for declaration as to land 

holder's name — Maintainability of. 

A suit for a declaration as to the name of the 
land holder of a tenant is not maintainable under 
S. 95 (a) of the Agra Ten Act ( Pearson , J. M,) 
Ramadhin Ram v . Chikhuri. 

L» R. 3 A. 458 (Rev.) 

S, 97 — Attestation — Registration — 

Time for . 

Under S. 97 of the Agra Ten. Act attestation is 
lu lieu of registration and under $* 23 of the 
Registration Act, registration must be effected 
within 4 mon*h*. Therefore attestation like 
registration, to be valid must be effected within 
4 months after execution. (Ferard, S. M ) Maho 
MED IMTIAZ An KHYN V. KALLU. 

I. R. 3 A. 293 (EeV.) 

Ss. 192 and 167 — Landlord and tenant 

— 'Rent payable m kind — Refusal of tenant to 
cultivate land— Suit for damages . 

Where a landlord sues his tenant for damages 
on the ground that the tenant had wilfully neg- 
lected to cultivate the land as a consequence ol 
wfrch the landlord would be deprived of batai 
rent, the suit, is maintainable only in the Re- 
venue Court by virtue of S. 167 of the Agra Ten, 
Act. ( Ryvcs , /.) Raja Narendra Bahadur 
Pal v. Bafatl* L. R, 3 A. 477 (Rev ) 

20 A. L, I. 771 : 4 E. P, L. R (A.) 206 : 

68 I. C, 985, 

S 106 — Appraisement — Procedure 

illegal— Revision, 

Where numerous cases of appraisement of 
crop were dealt with as one case without notice 
to the several parties and without appointing a 
person legally qualified as third assessor and 
without any inspection of the crop or a reasoned 
estimate of their produce or value, the procedure 
h entirely illegal and justifies the interference of 
the Board in revision. (Hopkins, 5. M, and Fre- 
mantle , M.) Bhai Singh v. Kunwar Mahom- 
mad Abdul Jaul Khan. !». R. 3 A. 49 (Rev.) 

^ £ ft I® the last three reports the case name read 
r as»i Sindh h. B afati.) ,w 1 
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Ss, 150 and 151— Xankar land — If can 

be assessed , 

Xankar land i, e sir reserved by the proprietor 
free of revenue on sale of his rights, is liable to 
assessment to revenue and the provisions of 
Chapter X of the Agra Tenancy Act apply thereto. 

A covenant made with the purchaser of such 
land that the revenue thereon would be paid out 
of the other estate of the transferor is not bind- 
ing on his successor in interest (Hopkins, $, M. 
and F remantle, J, M) Nawab Muhammad Abdul 
Myhd v, Ajodhyy Kalwar. 

4 TJ P. L. R. 21 (Rev), 

S. 157— Rent ftce guintee — Acquisi- 
tion of occupancy rights —Calculation of the 
period % 

An ex-rent free grantee should not be allowed 
to repudiate the rights which by his own action 
he had allowed his tenant to acquire. The 
grantee is to be deemed under S. 157 to have 
been a tenant from the date of the grant: and the 
class of his tenancy is to be determined m accor- 
dance with the provision* of the Act. He cannot 
count towards the period for the acquisition of 
occupancy rights any term during which the land 
has been sublet or otherwise transferred m con- 
travention of Ss. 21 and 25, ( Hopkins , S. M. 
and Porter , J. M,) Lalli v Bankey Lal. 

L R, 3 A. 321 (Rev.) 

S. 158 — Land recorded as free of re- 
venue — Xankar or Sankalp — Rent free holding , 

In view of the fact that the laud in question 
was recorded as haquit Mutafarnqa and that it 
had never been called nankar or sankalap, there 
was a strong presumption that it was exempted 
from assessment on its own merits and that the 
land had not been granted by the zemindars 
during the period of British rule ( Fremantle , 
J , M.) Kumuda Prasad v, Deonandan Singh. 

L. R. 3 A. 418 (Rev.) 

‘S. 158 — Rent-free grant in favour of 

tdol — Successors in office — Protest . 

Where a rent free grant of land was made in 
favour of the idol of a certain shrine, and not in 
favour of the priest or manager of the shrine, 
successive priests in office of the shrine could not 
be deemed to be successors to the original 
grantee'* wthin S. 158 of the Tenancy Act {Ptg- 
gott and Walsh , 77.) Mathura Prasad 
Rameshwar, 44 All. 169 ; 19 A. L. i, 964 * 
(1922) All, 312 : 65 X. 0, 371, 

Ss. 163 and 164 — Profits— Suit for— 

Limitation . 

Under S. 164, Agra Tenancy Act, profits are 
payable when they are divisible under S, 163 and 
limitation begins to run from the date they are 
divisible, (Ryves and Gokul Prasad , JJ.j Hakim 
Naziruddin v. Mussammvt Achchi Begam. 

(1922) All. 348 : 20 A, L. J, 95 : 

I*. R. 3 A. 20 (Rev) : 64 I. C. 938, 

4S. 164 — Co-sharer — Lam ba rda r — Collec- 
tions— Suit and decrees for a portion of ih$ 
rental— Decree for share of rent — Interest 
j Where a lambardar realised in cash 76 p* C, of 
of the rent and with regard to the rest 
i suits and obtained decrees •against'. 
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tenants, there is no proof of negligence against 
him The fact that some of the decrees cannot 
ba realibed is no fault of the lambardar nor can 
it be said to constitute negligence Consequently 
a suit against such a lambardar for share of pro- 
fits should be decrees only on the basis of actual I 
collections Interest at 12 p. c. should be allowed 
to the Co-sharer plaintiff till the date ot the 
realisation of the decretal amount. (Rafiquc and 
Lindsay , JJ.) Ramchandr*. S\RUP t. Kirpa 
Devi 65 I, C, 648 : 4 TL F, I». R. A. 33. 

S. 164 — Suit against lambardar for 

profits — Dei ree — Actual collections— Negligence. 

A co-sharer suing for his share of the profits 
under S 161 of the Agra Ten. Act can only get a 
decree for his share of theacluil collections 
unless the case comes within S. 164 (2) ot the 
Agra Ten. Act so as to entitle him to a decree on 
gross rentals Negligence on the part of the 
lambardar cannot be inferred from the mere fact 
that the rents for a particular year remamed un- 
paid 43 A 29 foil ( Ryvesani Gokul Prasad , 
JJ.) Jodhi Ram v> Mt. Kaunmlla. 

20 A, L J. 313 : L. E. 3 A. 205 (Rev } : 

4 IT. F, L E. (A.) 160 : (1922) All. Ill : 

67 I. C. 521. 

-S, 164 — Suit for profits from lambaidat 

— Jurisdiction— Civil and Revenue Comt. 

A suit by a recorded co-sharer for arrears of 
profits from the lambardar is maintainable only 
in a revenue Court The deft is entitled to plead 
and prove if he can, that he owes nothing or is 
only part*y liable. But the suit is not liable to be 
defeated in limine by produc ng in evidence the 
decree of a civil Court as regards the liability of 
the defendant, (Ryves and Gokul Prasad, J J.) 
Konj Behari Lal v , ghvxsham Das 

(1922) All. 397 ; 4 0. F, I K, (A) 3 : 

65 I. C. 530. 

Ss. 164 and 165— Suit by coshaierfor 

share of pi ofits— Decree on actual collections — 
Previous arrears , 

In case> under S. 164 of the Agra Ten, Act a 
cosharer may either be given a decree on the 
basis Ot the gross rental o on the basis of actual 
collections, and if a decree is based on actual 
collections such collections include arrears of the 
previous years also. But principle would 

not apply to a suit under S. 165 of ihe Act where 
it cannot be said that it was the duty of tne defen- 
dants io make collections of the pltf’s. share 
also* The defendants can be held liable only if 
they have collected rents in excess of their own 
legitimate shares. { Sulaiman,J .) Lala Dukga 
Prasad v. Gang a Saran. 

(1922) All. 501 : L. E. 3 A. 471 (Rev.) 

Ss. 165 and 10 (5)— Put chaser of Kud- 

Kashi land — Rent 

‘ v ln k spit for profits by the purchaser of Kud- 
: land agai fist the vendor the ex -proprietary 
tenant of the plots, the other cosbarers in the 
village are not necessary parties. The su*t is 
one lor rent and is not governed by S. 165. But 
having regard to S. 10 (5) of the Agra Tenancy 
Act and S. 36 of the Land Revenue Act, as a 
preliminary step to such a suit it is necessary 
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first to have the rent assessed by the Collector. 
(Ryves. J.) Kishori Mal v. Parasadi . 

, (1922) All. 319 . 

-S. 165— Suit for profits against lam- 

hard ar— Liability for ex proprietary rent. 

YVnere exproprietary rent has not been assess- 
ed under S. 36 of the U. P. Land Rev. Act, such 
rent cannot be taken into account in a suit for 
profits against the lambardar. ( Lindsay and 
Kanhaiva Lah JJ .) Kunj Behari Lal v . Abdul 
Hadi L. E. 3 A. 260 (Bev) : 

4 TJ. F. L. R. (A) 200. 

S. 165 —Suit for pro fits— Lambardar — 

Negligence — Second appeal. 

Where a lambardar is sued under S. 165 of the 
Agra Ten. Act for profits, the question of bis 
negligence is one of mixed law and fact and is 
open to consideration on second appeal, ( Lindsay 
andKanhatya LaUJJ.) KunJ Behari Lal v. 
Abdul H \di. 4 IT. F. L, B, (A) 200 . 

L. E 3 A. 260 (Eev ) 

S. 1 ftt— Jurisdiction— Civil and Revenue 

Com ts— Suit 7 dating to possession of frees. 

A suit for a declaration of plaintiff’s possession 
of ceitam trees in a grove does not turn on title 
to land and is cognisable by the Civil Courts 
alone. ( Hears , C 7. ard Stuart* J ) Ram Prasad 
v. Sumer Nath Pande, I. E. 3 A. 530 (Bev.) 

167~ Suit for declaration that rent 

decree is fraudulent and for declaration of title 
—Civil Court— J urisdtcUon* 

A suit for a declaration that plff, is entitled to 
proprietary possession of a holding and that a 
rent-decree was fraudluently obtained by the deft, 
and ejectment proceedings illegally instituted, is 
maintainable in a Civil Court. The decision of 
the Revenue court does not operate as res- judi- 
cata. 36 A. 492 foil, (i) A 97 ; 43 A 191 Ref. 
(Wahh* J.) Ram Dhari Upadhia v. B*bu Lal 
Upadhia. 3 U, F L B. A. 21 ; 65 I. C. 101. 

S. 167— Wilful neglect to cultivate— 

Damages — Suit for — Forum — Revenue court. See 
Agra Tenancy Act, Ss. 102 and 167. 

L E. 3 A. 477 (Eev.) 

S. 175 and 179 — Ejectment— Death of 

decree-holder — Legal representative — Revival of 
proceeding s-^A bate went. 

Where a person died afler obtaining a decree 
for ejectment and the Assistant Collector on the 
appheat-on of the legal representative revived 
the execution proceedings and ordered ejectment 
overruling the objections of the judgment debtor, 
Held that no appeal lay to the Commissioner 
from the order of the Assistant Collector. The 
legal representative having applied within a 
reasonable time to i evive the proceedings there 
was no abatement ( Hopkins S, M. and Fre- 
mantle , 7. M.) The Nath Chandra wat Kohs 
Trust v. Chandra Bali 

4 IT. F. L. R, (B. R.) 103, 

-S. 177 — Appeal — Ejectment — Question 

of proprietary title , 

In a suit to eject defendant as a sub-tenarrt, the 
latter pleaded tiat he held the land as proprietor* 
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Held that a question of proprietary title was in- 
volved in the original Court, but the question 
not having been raised before the Commissioner, 
he was competent to hear the appeal {Fre- 
mantle , /. M.) Jangi v. Ram Kalla. 

X R. 3 A. 403 (Rev.) 

S. 177 — Appeal — Valuation op suit — 

Principle guiding . 

In a suit under S. 165 of the Tenancy Act the 
plaintiff claimed Rs. 70 and prayed that it any- 
thing more was due to her she should receive it 
A decree for Rs» 158-5-1 was passed in her 
favour. In appeal by the defendant, the plea of 
the plaintiff was that no appeal lay under S. 17 7 
Tenancy Act as the value of toe suit was Rs. 70 
only. Held that under the peculiar conditions of 
the Tenancy Act, it is obvious that ip a case of 
this kind the valuation should be taken to be the 
value as found by the Court and thereiore an 
appeal would He. [Siuart t J .) Mcssamat Umme 
Khair v. Aziz All 1922 All. 47. 

, — S. 177 — Claim to hold land as Khud- 

kasht— Question of proprietary title — Appeal — 
Dt, Judge — Commissioner. 

A plff, sued for a declaration that he was the 
occupancy tenant of certain land and the defence 
of the landholder was that the land was in his 
possession as Khudkasht. The issue was whether 
the plff. had retained possession ot the land as 
his occupancy holding or whether the deft, on 
the extinction of the plff s. occupancy right, had 
taken possession of the land and cultiva f ed it and 
made it his Khudkasht. Held that a question of 
proprietary title wa? involved and an appeal lay 
to the District Judge. 12 A. L. J. 25 1 foil {Hop- 
kins, S M. and Fremantle , J , A/.} Har Dutt 
Singh v . Barsati Naddaf. 

L. R. 3 A. 265 {Rev ) 

— S. 177 — Jurisdiction — Civil and Re- 
venue Court— Question of proprietary title. 

It would be absurd to hold that the defts. in a 
revenue suit could by formally raising an abso- 
lutely untenable plea o* jurisdiction take every 
case from the revenue to the C.vil Court. 15 A L 
J. 319 ; 16 A. L J. 500 Ref, Wheie there is a 
substantial plea of proprietary title raised by a 
party before the Revenue Court, it is the duty of 
the Commissioner to return the appeal for prs - 
sentation to the District Judge. { Fcrard , S, M. 
and Hopkins, J. M ) Chaudhri Lachmi Narain 
v. Mt. SardAR KuaR, X. R. 3 A. 274 (Rev.) 

S I1*t— jurisdiction— Proprietary title- 

Appeal forum. 

Where the plea of proprietary title is a bona 
fide one and not put forward merely in order to 
change the forum of the appeal, appeal lies to the 
District Judge, {Hopkins, b. H and Fremantle, 
J . U .) PHULWARI V * Hemraj. 

L. R. 3 A 228 (Rev.) 

» — s. 177 — Order refusing restitution by Re- 

venue Court— Not a decree and not appealable . 
The word ‘ decree 9 in S. 177, Agra Tenanqy Act, 
does not , include an order refusing restitution 
: ^d,as ? such no appeal lies against such m order: 


AGRA TENANCY ACT, S. 194 

2S Alt. 753 foil. {Hears, C. J. and Banerjea J.) 
Kashi Prasad Singh v Balbh\dhar Singh, 

44 All. 283 ; 20 A. X. J 133 : (1922) A. 71 : 

X R. 3 A. 97 (Rev.) : 65 I. C. 798 

”8 177 — Question of proprietary title or 

issue — Appeal to whom lies — District Judge or 
Commisioner. See Agra Tenancy Act, Ss. 58 
and 177. L ,R. 3 A, 300 (Rev.) 

S. 181 — Appeal Commissioner's omission 

to consider evidence — Interference by Board , 
Where the Collector has not applied his 
mmd to the evidence, the Board is justified in 
varying Ins decision {Burn S, M. . nd Pearson 
A H.) Bahori Lu. v. Gokulv. 

X E.3A. 500 (Rev.) 

-S. 185 — Revision — Failure to deal with 

flea — l nkr fer encc. 

A failure to deal with a plea that was expressly 
taken, is a material irregularity justifying inter- 
ference in revision ( Hopkins , S M . and Fre- 
mantlee, J. M.) Kunwar Muhammad Karamat 
Ali Khan v. Jugla X. R. 3 A. 208 (Rev.) 

g 194 — Ejectment — Joint proprietors 

Agreement to collect rent separately— Effect. 

Although joint propr etors may divide their 
rights and agree that each co -sharer shall collect 
has share of rent, the tenant who is thus divided 
can only be ejected by all proprietors acting 
jointly unless they have appointed an agent to 
act for them all. [Burn. J . Af.) Nakka v. Md. 
Ish\q Khan X. B. 3 A 221 (Rev ) 

— s. 194 — Ejectment suit — Co- sharer rc - 

ftisi ng to j oi n— Effect , 

If a co-sharer refuses to join the lambardar in 
a suit for ejectment the latter cannot proceed 
with the suit by making the co-sharer a defen- 
dant. {Hopkins, S. 3/.) Budh Singh v. Kalka 
Prasad. L. R. 3 A. 29 (Rev,) 

-S. 194 — Ejectment suit— Parties— Mort- 
gagee from cosharers , 

A suit to eject a tenant was brought by the 
mortgagee of the interest of some only out of the 
several proprietors of a Zemindari share. On 
objection being taken on the ground of non- 
joinder, Held that the other cosharers were 
necessary parties to the suit and the suit was not 
maintainable. { Hopkins , S. A/.} Ram Yad Lal 
v. Khedu Singh. X. R, 3 A. 253 (Rev.) 

§ 194 — Lambardar — Power to collect 

rent of holdings, 

A lambardar is the manager of the common 
land, entitled to collect the rents, settle tenants, 
eject them, procure enhancements of rent and do 
all necessary acts relating to the management of 
the estate for thq common benefit {Hopkins, S a 
M, and Fremantle J. M.) Hanuman Singhs 
Syed Ahmed Ali Khan, I. R. 3 A. 369 (Rev ) 

-S. 194 — Lambardar — Powers cf — 

granting of Kabuhais * 

Where a kabullat granted by the lambardar 
had been attested by some cosharers and the 
co-sharers had from time to time accepted it 
and realised rents on if, the Court might rater 
that the lambardar had impded 
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the co sharers to grant the kabuhyat Petition 
7. 3/.} Bhagwax Sixgh v. N\bi Bvksh. 

L R. 3 A. 526 (Rev). 

— — — S. 194 (1) — Lambardar — Right to collect 
tents and eject tenant — Agreement — Custom. 

The lambardar is not by virtue of his office 
entitled to collect rents with rNerence to S. 194 
(l) of the Tenancy Act If it is sought to show 
that the lambardar is entitled to collect the whole 
of the rent ahd thus to eject, either an agreement 
of the cosharers or a special custom must be 
proved. {Burn, 7. 3/.} Bhqlaxath v. Babu Ram. 

L. R, 3 A, 457 (Eev.) 

-S> 194 — Lease of land — Owners of entire 

Zemtndan to join — Suit in ejectment by some — 
Effect of. 

All the Zemindars or owners of the entire 
Zemindari snould join together to grant a lease 
of land. It is open to some of the co-slurers 
Zemindars to sue to eject a trespisser m the 
Civil Court {Hopkins, S . M. and Fremantle t J. 
ML) Musai Sixgh v, Mathura Dube, 

L. E. 3 A 445 (Eev.) 

‘Ss 196 and 197 — Invalid hast— Eject- 
ment — Appeal — Civil and Revenue Court — 
Procedure . 

A Civil Court has no jurisdiction to try a suit 
fof ejectment on the ground that the person 
granting the lease has no authority to give the 
same. If such a suit is brought in a Civil Court 
and an appeal is filed before the District judge 
Ss. 196 and 197 of the Agra Tenancy Act cannot 
be invoked in favour of the appellant for the 
matter of the ejectment of a tenant is purely 
within the jursdicbon of a Revenue Court, 
{Stuart, 7) Lala Sundar Lal v. Khayat Hasan 
Khan. L. B. 3 A, 134 (Eev.) 

-S. 196— Jurisdiction — Civil and Re- 
venue Court— Objection on appeal. 

Where an objection to jurisdicti m of the Civil 
Court is not raised in the first C urt it cannot be 
raised on appeal or second appeal by reason ot 
S. 196 of the Agra Ten Act. But the tact that if 
the question of Jurisdiction is not raised in the 
first Court the Appellate Court is to decide the 
suit as if it had been brought in the right court 
does not in any way warrant the conclusion thit 
the limitation to be applied to that suit is not the 
one which would have applied if tin suit had 
been brought in the right court but that some 
other rule ot limitation is to be applied. [Gokitl 
Prasad, J.) Bhikhari Sixgh v. Jok.ian 
{Wm AIL 124 : 4 G.P.L.R (A ) 104 . 66 I.C, 836. 

197 and 202— Procedure under S. 202 

compulsory — Defendant's plea that he is a 
tenant oi plaintiff and ot other?. |S££ (1921) Dig. 
Col 20 Bhauxi v. Ram Dayal, 

L R. 3 A. 10 (Eev ) ; 64 I.C. 426, 

197 — Revenue Court — Suit for profits 

and P aqcha haram — Proc edure , 

In a suit for profits brought by a cosharer 
against a lambardar, the co irts below held that 
as the lambardar wisgudfcy of gross negligence 
to claim should be decreed on the demau I and 
not on the collections. HeUi t that as regards the 
claim for haqui chahaxum .and nazrana, the Dis- 
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trict judge was in error in holding that i t could 
not be brought mithe present, but he should have 
followed the procedure laid down in S. 19 of toe 
Agra Ten, Act. (Stuart J.) Lalman v Dix Dayal. 

L. E, 3 A 149 (Rev.) 

S. 197 — Suit in Revenue Court — Canton- 
ment land — Jurisdiction 
Plff. sued m a Revenue Court for ejectment 
of deit. from land to which the Agra Ten Act 
did not apply The. deit objected to the Juris- 
diction ot the Coort and asserted proprietary title. 
The court however decreed the suit 
Held that the District Court to which an appeal 
had been preferred against the decree, ougut to 
dispose of the appeal on the merits, s nee the 
necessary materials for the decision of the case 
were on record. (Stuart, 7.) Secretary of 
State v, Mulla # (1922) All, 57 ; 

I. E. 3 A. 169 Eev . 66 I. C. 582. 

Ss. 199, 200 and 201- Decision of Revenue 

Court — Ejectment tn Civil Court — Effect of deci- 
sion 4 

The decision of a Revenue Court cannot operate 
as resjud’eata m a Cu il Court unless the case 
comes within the purview 7 of Ss. 199 to 201 of the 
Agra Ten. Act. In other cases the question is 
not one of res judicata but whether the point 
before the Civil Court has been decided by a 
Rent Court under its exclusive jurisdiction in 
such a manner as prevents the civil court having 
juiisdiction to decide it. 37 A. 41 foil. Where 
however the point under t ie Tenancy Act is itself 
within the jurisdiction of the Civil Court, it can 
decide it { Stuart, J .) SaRabjit Mal v. Ram 
Kh El a WAX Mal 4 1J. P. L. E, (A ) 90 . 

66 I. C, 714 

Ss. 199 and 201 — Question of proprietory 

title— Decision of Revenue Court— Res-iudicata. 

Under Ss 199 and 201 of *he Agra Tenancy 
Act special jurisdiction is conferred on 
Rent Courts to try and decide questions of title 
to property and the decision of the revenue court 
on a question of title is resjudicata in a subse- 
quent suit in the civil court of the same issue. 

( Linisay an l Stuart , 77.) Mt, Jhamola Kunwar 
v. Hanwant Sixgh. (1922) A. 129 ; 

4 t)h P. L. E. (A). 113 

S, 199— Suit for profits — Legal repre- 
sentatives— Disputes between Decision of title . 

Where a suit by a person claiming as the legal 
representative of the deceased, for recovery of 
the profits due to h’s share is contested by per* 
sous denying plffs character as such legal re- 
presentative, the Court ought under S. 199 of the 
Agra Tenancy Act, to decide the question of 
title or refer the parties to a Civil Court by an 
order in writing. (Bancrfi, 7.) Syed Madad Ali 
v. Sheikh Shamsher Ali. 4 E. P. 3L R. (A.) 9. 

S. 201 — Evidence — Presum ption — Alter- 
ation in record— Duty of Court trying rent suit 
If on the date of the institution of a suit for 
profits the plff’s name stands in the Revenue 
Record as the proprietor of a certain share, the 
Revenue Courts are bound to presume the-correct- 
ness of that entry and to frame a decree for profit 
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accordingly in spite of the fact that during the pen- 
dency of the lit gation (either in the Court or m a 
subsequent appeal* or m second appeal) there may 
have been an order of the Revenue Court altering 
the entry iu question. When there has been an 
alteration in the Revenue record prior to the in- 
stitution of the suit, bat made during the period 
for which profits are claimed, the duty of the 
court trying a suit for profits must be to consider 
the order by which the alteration was made and 
give effect to the intention of the said order If, 
for ins*ance, a plff was the recorded proprietoi 
of an 8 annas share of a imhii during the first 
year in respect of which profits were claimed 
and it were shown that after the close of that 
year he hid been recorded as proprietor of a 
4 annas shire only, upon a finding that he had 
transferred his interest in the remaining 4 annas 
share alter the close of the first year m su»t, then 
the duty' of the Court should be to give effect to 
the entr J es year by year calculating the profits for 
each year on the basis of the record as it stood in 
respect of the said year in the revenue papers. 
When however it is clear upon an examination of 
the order pissed by the revenue Court, that the 
alteration made in respect of the extent of the 
plff’s share was inte ided to be a correction of a 
previous erroneous entry, and it was not passed 
upon any alleged transfer having occurred during 
the years covered by the suit then the revenue 
Court is bound to give effect to the entries as it 
stood on the date of ihe institution of the suit. 
{Piggolt and Stuart , JJ.) Mussamm vt Mubarak 
Fatima v, Mahomed Quli Khan. 

20 A. L, J. 243 : L. B. 3 A. 140 Bev. : 

44 All. 413 : (1922) All 102 ; 

4 U. P. L. B. (A.) 188 *. 66 I » C. 125. 

S. 201 — Proprietary title— Decision of — 

Revenue Court — Effect of . 

The decision on a question of proprietary title 
by a Revenue Court under Ss. 199 and 201 of the 
Agra Ten. Act operates as res-judicata and bars 
the trial of a subsequent suit in a Civil Court 
relating to the same proprietary right {Lindsay 
and Stuart , JJ ) Thakur H AN WANT SlNGH v % 
Mt. JHAMOIA KUNWAR. 20 A. I. J. 340 : 

(1922) A. 95 : 66 I. C. 915. 

— _ — 201 — Revenue Court— Suit for pro- 
fits— Record of share in revenue papers — Binding 
nature of 

A revenue court must take the record in the 
revenue papers as final in a proper case to show 
the share of profits to which a party is entitled, 
buf a Revenue Court is not debarred from going 
into the merits of the question as to whether a 
certain sharer is or is not holding Sir or Khud - 
kkasi in excess of his share. That is a point to be 
decided by the Revenue Court. Undoubtedly a 
sharer who holds Sir or Khudkhast in excess of 
bis share" must recoup a sharer who holds less 
than is due to him. There is no inflexible rule by 
which a man who owns a half share in the village 
it holding m esoess if he is in possession of more 
than half of the "sir or more than half of the 
Khudkfiast. It ik open to him to show that he 
does not hold in excess, ( Stuart , /.) Msst Sughra 
Bibi V SHAH FAIYAZ9I, Hasan. 

** * r- ft. $ A. 146 (Bev.) 


AJMEBE BEGXfLATIOK (III of 1877) S, 6 

Ss. 201 (3) and 164— Question of title— 

Decision of Civil Court pending appeal from a 
decree of Revenue Court-Duty of the latter, 

Where during the pendency of an appeal from 
a decree m a suit for profits under S. 161 of the 
Agra Ten Act, tr.e defendant obUmed a decree of 
the Civil Court that pi tintiff had no title it is the 
duty of the appellate court to give effect to the 
decision of the Civil Court and dismiss the suit 
and Gokul Piasad, JJ.) Surjan Singh v. 
Chaturv. Kunvvar 44 A. 250 : 20 A I. J. 61 : 

11922) A. 356 : L. B. 3 A 17 (Bev ) : 

64 I. C. 964. 

S. 202— Agricultinal holding — Thekadar 

of large /.emindari suit in Civil Court for posses- 
sion of zemmdart property including market 
groves and houses— Plea that deft, is thekadar on 
perpetual lease See (1921) Dig. Col. 21 Rani 
Dhandei Ku \r v Chhotu Lal 

L. B 3 A. 144 (Bev) * 64 I. C. 605 : 

(1922) Ail. 442. 

S. 20 2— Agricultural tease — Suit to set 

aside -Ejectment*; ut isdictian-'CiviI and Revenue 
Court . 

Where a defendant holds under a 'ease which 
is void ah initio his possession is that ot a tres- 
passer and if the plff. has no k acknowledged the 
deft as tenant, a suit for ejecting the latter lies 
m the civil court. A lease for collection ot rent 
and Xamindari dues is not a lease granted for 
agricultural purposes and S. 202 of the Agra 
Ten. Act does not apply to a suit to set aside the 
lease. ( Lindsay and Kanhatya Lal , JJ.) AMINA 
Bibi v. Saiyid Yusuf. (1922) AH. 449 : 

4U.P.L E. (A) 209 : 20 A. L. JT, 731, 

■■ ‘»S. 202 —Applicability of— Suit m c.vil 
court for ejectment — Plea of sub tenancy 

A suit was brought in a civil court for eject- 
ment and the plea set up in defence was one of 
sub-tenancy. 

Held, on the pleadings S. 20 2 applied and the 
procedure laid down therein should be followed 
( Piggoti and Walsh . JJ.) SHEIKH Muhammad 
Yakub v. Bechu Ahir. L. B. 3 All. 21 Bev ; 

65 I. CL 251. 

S* 202 — Time granted for institution of 

sutt in revenue Court — Extension of time. 

Whee a defendant has been ordered in writing 
to institute withm three months a suit in the 
Revenue Court for the determination of the 
question of tenancy and fails to institute such a 
suit within three months oi the order, the Court 
must decide the question against him. The 
Court has no authority to extend time. {Stuart, 
/.) Rup NaRain v, Partab Pathak. 

64 I. C. 491. 

AJMEBE C0UBTS BEGTTLATION (I ot 1877) S. 17 

Reference to High Court — Reference to arbitra- 
tion pending reference to High Couil — Jurisdic- 
tion of Ajmere court-Separate suit for declaration 
that reference was without Jurisdiction. See 
(1921) Dig. Col, 22 Ram. Lal v Deo RaL 

44 A. 91 : (1922) A, 173 : 64 I. 0. 60t 
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There is a right of pre eraption where the 
vendee pays the price and obtain =; possession of 
the property sold though no sale deed has been 
actually executed The decision in 16 A 344 is 
applicable to cases arising m Ajmere Merwara 
(Piggoit and Walsh, JJ ) Ram Sukh v Mrs L 
E. 0>Ne\l 20 A. L. J. 59 : 

t. R, 3 A 45 : 65 I. C. 103, 
44 A. 239 : (1922) A. 46 : 

~S. 17 — Reference to High Court — Refe- 
rence to arbitiation pending reference to High 
Court — Jurisdiction of Ajmere Court— -Separate 
suit for declaration that reference was without 
jurisdiction See (1921 ) Dig. Col 22 Ram Lal 
v . Deoraj, 44 All. 91 : (1922) A 173 : 

64 I, C. 601. 

ALIYAS ANTHAN A LAW — Manager Ejman — 
Relinquishment of her position — Right of 
management —Execution of mortgage — See (1921) 
Dig. Col. 22, Kunhanxa v. Manku Chettl 

30 M. L. T. 25. 

ALLAHABAD HIGH COURT RULES CHAP. 21 R 

1 — Costs — Pleach'} 9 s fees — Certificate of fees. 

Letters ot Adminstration to the estate of a 
minor were after contest granted to the Nazir of 
the Court, who was also awarded a sum for 
vakiPs fees ; the Nazir under the order raised the 
money and paid the fees to the pleader who filed 
his fees receipt, 

Held , under Chap, XXT, R, 1 of the General 
Rules for Civil Courts (1911), fees can be allowed 
only if the Judge is satisfied of payment of fees 
before the hearing ; it gives turn no discretion to 
allow on taxation fees paid after the hearing 
(Ryves and Gokul Prasad, JJ .) Magan Lal v. 
Muhammad Tia-ud-din. 61 I c 804 

ALLUVION AND DILUVI0N— u Gradual slow 
and imperceptible— Pnnai pies how far applicable 
in India . 

The principle of English law is that an accre- 
tion must be formed bv gradual, blow and imper- 
ceptible degrees. The words “ slow’ r and “ im- 
perceptible " are only qualifications of the word 
** gradual >* and the test laid down is relative to 
the conditions to which it is applied, The actual 
rate of progress necessary to satisfy the rule 
when used in connection with English rivers is 
not necessarily the same when applied to the 
rivers of indh on account of the different condi- 
tions in India and in England. {Lord Carson.) 
The Secretary of State for India in Council 

Raja of Vizi an agar am. 45 Mad 207 * 

4$ M. L. J. 589 * 26 C. W, N 348 : 15 L. W. 389 : 

20 A, L. J. 438 : L. R 3 P. C. 105 ; 

(1922) P. C. 105 : 35 C. L J. 463 : 

(1922) M, W, N. 381 : 67 X. 0. 1: 

49 I. A. 67 (P. 0.) 


Reformation m situ— Heed not bestow 

mg 1 imperceptible. 



20 C, W. $T. : 35 C. J, 580 : (1922) Cal. 387 : 

69 l C. 74, 


APPELLATE COURT. 

See also under Bengal Alluvion and Dilu- 
vion Regulations. 

ANIMALS --Wild animals— Elephants— Property 
in — Capture — Escape — Effect of . 

When a wild animial, e an elephant has 
escaped from capthity and pursuit of it has been 
given up, the property which a man may have 
formerly had m it ceases and it becomes open to 
any one else to reduce the animal to his posses- 
sion, and then it will, for the time become his 
property. An animal which has gone away and 
may be supposed to be likely to return to a state 
of captivity cease* to be a wild animal. 35 C. 413 
foil. ( Higginbotham , /.) Maung Vaung Shwe 
v. Maung Sin. 11 L B, R 71 : 64 I. C. 831. 

APPEAL — Appeal to Privy Council — Suit against 
minors and others compromised— Order of High 
Court deciding \alidityof compromise whether 
appealable, bee (1921) Dig. Col. 23. Raj Kishore 
Das v. Ram Ghulam Sahu. 

3 Pat. L T. 61 : (1922) P. 256, 

Costs — Order as to — Appealable only 

when substantive order appealable. See C. P. 
Code, O. 43, R. 1 (j). 20 A. L J. 11. 

E 01 um — Execution proceedings — Suit for 

more than 5,000 Rupees . 

Where a decree is passed by the High Court on 
a first appeal in a suit valued at more than Rs. 
5,000, an appeal from an order in execution of 
such a decree lies to the High Court and not to 
the District Court and if the appeal is heard and 
decided by the District Judge the High Court 
will on second appeal set aside the order of the 
Dt. Judge and directed the appeal to be presented 
to itself, 16 C. L, J 77 Ref. { Mookerjec and 
Panton, JJ.) Kumudini Ray v. Kamala Kanto 
Sen. 

35 C. L. J. 108 : (1922) Cal. 247 : 88 I. C. 575 " 

——Right of — Person not adversely affected 
by tin decree— Stakeholder. 

A stakeholder who is not personally interested 
in the subject of the suit has no right of appeal 
from the decree passed therein in favour of one 
of the contending parties. ( Le Rossignol and 
Campbell, JJ) The Allahabad Bank, Ltd, v. 
Lena Macdonald of Delhi. 67 I. C, 868, 

APPELLATE COURT— Decree of— Effect on decree 
of original court— Extension of time. See (1921) 
Dig Col. 24 Raja Sasi Kanta Acharjya Baha- 
dur v, Sandhya Moni Dasya. 

26 C. W, N. 483 : 65 I. C. 4. 

— — - — Discretion— Exercise of by Court below— 
Interference. 

An Appellate Court ought not to interfere with 
the discretion exercised by the Court below, 
because upon the materials before it* it might 
have arrived at a different conclusion, Bpt when 
that discretion has not in fact been exercised at 
all it is certainly open to the party aggrieved to 
raise the question on appeal. 41 Mad, 412 ip. CJ 
Ref. (Miller, C, J. and Contis, /,} Mp. ABDUL 
Kasim v , Chaturbhuj Sahai ... u > 

(19&3) Pat. 20 ; (1922) P. 47 ; 64 I, 0, 55, 
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APPELLATE COURT. , APPROPRIATION. 


Evidence — Whether allowed. 

There is no precedent for allowing an appel- 
lant to lead evidence which could have been led 
in the Court below, in appeal. ( Macleod , C. /. and 
Kattga, J .) Moti Chand Raoji v. Manekchand 
Ramchand Gojar. (1922) Bom 147 

Evidence — Appreciation uf — Interfer- 
ence with „ndings of lower Court * 

An Appellate Court ought not to differ from the 
trial court unless there are strong and weighty 
reasons for doing so. But the appellate court has 
certain responsibilities and is bound to examine 
the evidence with a \iew to see whether in giving 
judgment the trial judge did not misdirect 
himself. {Das and Adami x JJ ,) Mussammat 
Chandrama Kuer v. Ramgayan. 

67 I, C. 57 * (1922) P 111* 

Evidence of — Witnesses— Credibility, 

When the question is whether a witness is 
speaking the truth or not. light js thrown upon 
it by the demeanour of that witness in the box by 
the maimer in which he answers questions, and 
by bow he seems to be affected by the questions 
that are put to him, and so on. No doubt there 
the trial Judge has an advantage which cannot 
possibly be shared by any appellate Court. But 
when the views upon credibility are founded 
upon argumentative inferences from facts which 
are not disputed, then the Court of Appeal i$ 
really m just as good a situation as the judge of 
first instance. {Lord Dunedin .) Palchur 
Sankarareddi v . Palchur Mahalakshmamma. 

(1922) P. C 315. 

Findings of fact — Examination of 

evidence— Duty of court. See (1921) Dig* Col. 
25. Rees v, Jhon Young. 66 1 C. 745. 

Finding of fact— Evidence— Apprecia- 
tion of— Function of appellate couit. See (1921) 
Dig. Col. 25. Prasannamayi Debi v, Baikunta 
Nath Chatterjee 66 I. C 782 : 49 Cal. 132 : 

(1922) Cal, 260. 

Finding of fact by trial court — Apprecia- 
tion of evidence— Credibility of witnesses. 

In all cases where there is an appeal on 
questions of fact, it has been found that it is a 
good working rule that the appellate tribunal will 
S6t lightly interfere with the findings of fact of the 
court below and this rule applies most strongly 
where there has been a conflict of oral testimony 
and the judge has had the advantage of seeing 
the witnesses and of observing their demeanour, 
but there the application of the rule should stop. 
The rule should not be pressed too far, for there 
are many cases where there has been a conflict of 
evidence in the court below in wh’ch the court of 
appeal is bound to give effect to its own view if 
it differs from that of the lower court ; as for 
i^staace^ where the probabilities of the case are so 
strongly against the view of the court below that 
the court of appeal disagrees with it or where 
there are documents consistent with the evidence 
for the appellant and inconsistent with the case 
Of the respondent and in the view of the court of 
appeal, they are irreconcilable with the finding 
of the court below. The demeanour of witnesses 
is not invariably a safe guide to the truth of their 

Y— 4 


evidence. {Schwabe, €» /. and Krishna n, J )* 
adam Haji Peera Mahomed Ishak v. Hussain 
AKBARl. 43 at. L 3 199 : (1922) M. W. N. 434 : 

31 M, L. T. 40 (H, C } 

Judgment — Silence regarding ground 

specifically raised— Presumption, See Evidence 
ActS. 114. 68 1. C. 740, 

Mew case— Not to be allowed in appeal 

Where the members of a Hindu family put 
forward a claim to certain property on the ground 
that it belonged to them by partition, and there- 
fore not liable to attachment in execution and 
that plea was found against, they cannot on 
appeal put forward the plea that the decree was 
obtained against the manager in his individual 
capacity and therefore not executable against the 
family properties. ( Leslie Jones and Broadway 
JJ,) Ram Chand v Rama Nand 

3 Lah. L. 3 392 : 68 I. C. 227, 

— — New plea— Question of fad . 

A plea that the land in suit had not been demar- 
cated or defined would not be entertained for the 
first time on appeal. ( Hopkins , S. M.) Mt. 
Srimati Ausanbati Debi v. Ram Jas. 

4 U. P. L. R. (B R.) 9. 

Ne w plea — Not to be allowed when it 

requires fresh evidence. See Practice, Appel- 
late Court 64 I. c. 952* 

New plea— Finding of fact not challeng- 
ed on appeal— Appellate Court — If can reverse 
finding See (192?) Dig. Col. 26, Jiwan Singh 
v. Mt. Fateh Bibi. 67 I. C. 44. 

Mew plea — Questions of fact, 

A plea involving questions of fact not raised 
or tried in the trial Court cannot be allowed to 
be raised on appeal for the first time. {Simpson, 
J.) Mohkam v . Bansidhar. 9 0. L, J. 350 ; 

4 U. P. L. R, (0. C.) 93 : 68 I C. 972* 

Mew point— Question of law. 

Where a new point, raised before the appel- 
late court is one of law to be decided without any 
further evidence it is the duty of the appellate 
court to entertain it, ( Broadway , J .) Yakub 
Khan v, Karman. 66 I. C. 466. 

New point — Subrogation — * Not to be 

allowed for the first time on appeal. See X* P t 
ACT, $* 101. 641, 6. 266. 

— Powers of — Amendment of 1 gfouftd of 

appeal. See C. P. Code O. 6 R, 17. 3 Lah, 332. 

Powers of — Objections as to admis- 
sibility of documents not raised in Court below — 
Effect of. See Evidence Act, Ss. 58* 63* 65. 

3 Pal L. T. 397* 

APPROPRIATION — Debt carrying interest 
Moneys received without definite appropriation 
— Creditor to appropriate first towards interest 
See f 1921} Dig. Col, 26 Meka Veneatadri 
Appa Rao v. Raja Parthasarathy Appa Rao* 
(1922) P. G, 233 ; 30 IE. L. T. (P 6.) 36, 

Part payment of decree debt — Monby to 

i be credited to interest first and balance to.pribd- 
j pal. See Contract Act, Ss* 59 
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APPROVER. 

APPROVER — Corroboration of statement -Confes- 
sion ot co-accused See Evidence Act, S. 11 l 

65 1. C 622- 

Uncorroborated evidence, value. See 

Criminal Trial. 68 X. C.821 : 4 TLP.X.R. (X) 110. 
ARBITRATION AND AWARD — Abortive award 
tf prevents fresh icfcrtnce — Court's power to 
decide if there was a valid contract . 

According to a contract between the parties all 
disputes were to be referred to arbitration, one 
arbitrator to be appointed by each party within 
a certain time Disputes having arisen the 
vendors appointed an arbitrator and gave notice 
to the vendees to do the same The latter refused 
and an award was made, which however was 
set aside by Court, as it was completed within the 
period of time allowed to the other side to 
nominate an arbitrator. 

The vendors again referred the matter to a 
fresh arbitration and on an application being j 
made to enforce it, the other party objected that 
the prior reference having proved ineffective, the 
arbitration clause had spent itself. 

Held , the fact that the prior proceedings had 
proved ineffectual, did not stand in the way of a 
proper arbitration proceeding. 

Per Walsh , /. Questions of fact and law upon 
which the jurisdiction of the arbitrators depends 
are for the Courts. {Piggott and Walsh , JJ.) 
Sushil Chandra Das v . Sitk\mal Bansidhar 
20 A. X. J. 377 : LB, 3 A 277 : 44 All 472 : 

(1922) All. 219 : 4 TL P. X. R. (A) 69 : 

67 I. C. 487, 

-* Agreement making it obligatory to 

refer claims within a fixed time— Failure to do 
SO -‘Effect — Court's function . 

Where parties had contracted to refer all 
disputes to arbitration, and also not to recogmse 
my Claim or dispute that had not been made in 
writing i rt 60 days, the failure to do the latter 
disentitled the party in default to any relief from 
the arbitrators. 

.. When a Court is asked to file an award, it is 
not sitting as a Court of appeal from the arbitra- 
tors; but the Court can certainly decide if the 
award sought to be filed t is the production of a 
tribunal duly constituted under the terms of a 
contract binding on both paities. 

Per ' Walsh , J. An arbitrator cannot give 
himself jurisdiction by arriving at a conclusion 
When there is no evidence to support it or when 
the parties had contracted themselves out of all 
reliefs under certain circumstances, ( Piggott 
and Walsh. JJ.) Kedar Nath Moti Lal v. 
•SiiKHAMAL Bansidhar. 44 A. 481 : 

20 A. X. X 38§ : X R. 3 A. 289 ; 

* 4 TJ. P. X. R. (A.) 64 ; 66 I 6. 691. 

'• — Decree based on award — Fresh suit 

within twelve years if lies — Proper remedy 
whether by execution of ike decree on award or 

n^jeese£'vun#er S* 526 of the -old C. P. Code 
{ jMjjgpft -as regards execution as a 
1 Consequently a decree upon 

1 in fWfttd jJandj precisely;, in the same position 
1%$? * execution as any oiher decree 
6f boori * A suit dde$ not lie on the same 
cau$$ of action, 21 W. 248 followed. 
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A decree made upon an award filed according 
to the provisions of section 327 (Act VIII of 
1859) must stand precisely in the same position 
with regard to its execution as any other decree 
of a Court. {Woxlroffc and Ghose t JJ.) Lalit 
Mohan Moitra v. Raja Sasi Sekhareswar, 

(1922) CaL 73, 

Law governing — Dispute between partus 

to be referred to arbitration m London — Objec- 
tions to award to b j preferred — Irregularity if 
can be pleaded in defence. 

According to the agreement between parties 
all disputes were to be referred to arbitration m 
London, to the parties appointing an arbitrator 
each, and m pursuance thereof when a dispute 
arose, plaintiff nominated an arbitrator and called 
upon the defendant to do the same — this was not 
however done, and as a result the plaintiff’s 
arbitrator gave an award — In proceedings taken 
to enfotce the award objections were raised 
relating to misconduct and irregularties on the 
part of the arbitrator. 

Held (1) As the arbitration was to take place in 
London in the usual manner, the English Law 
was to govern the same, 

(2) According to that law, any obj*ection to an 
award on the ground of misconduct or irregula- 
rity bas to be taken by way of motion to set aside 
or remit the award and if not so taken could not 
be pleaded in answer to an action on the award ; 
and hence any irregularity not appearing on the 
face of the record was excluded by English Law. 
{Viscount Cave.} Oppenheim and Co. v. Hajee 
Mahomed Hanee Sahib. 26 C W. N. 642 : 

43 31. X. J. 422 : 24 Bom. X. R. 1245 : 

45 Mad 496 . 16 X. W 33 : 36 C. L. J. 444 : 

(1922) M. W. N. 396 : 4 U. P. X R (P. C.) 36: 

X, R 3 (P C) 185 : (19 22) 'P.C.) 120 : 

30 M X T. (P. C ) 291 : 49 I. A. 174 (P. C.), 

Legality and binding nature of award — 

Opportunity to prove case to be given to the 
parties. 

Before a party can be held bound by an award 
it must be shown that it was a valid award and 
that all the requirements of the law with respect 
to the appointment of an arbitrator and with 
regard to the actual reference to arbitration had 
been duly fulfilled. The proceedings of the 
arbitrators must also be above board, and it must 
be shown that the arbitrator had given full op- 
portunities to both parties to appear and repre- 
sent their case to him. ( Broadway and Mott 
Sagar, JJ.) Firm of Mansa Ram Gordhan Das 
v t Firm of Mangal Sain Duni Chand. 

(1922) Xah. 149 : 65 I, C. 497. 

Legality of award— Award made on 

grounds some of which are bad, See (1921) Dig. 
Col 27. Hurmukhroy Ramchvnder v. The 
Japan Cotton Trading Co ,Ltd 

(1922) Cal, 399 : 66 I. C. 342. 

Legality of award — Cancellation of 

reference 

Where the court below had cancelled the refer- 
ence to arbitration on account of the delay, in 
making the award, it is not competent ^o 
appellate gourt to look into the aw^rd qr 
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ARBITRATION AND AWARD. 

as if it were the repoit of a commissioner 
(Chevis, A C. J.) Arur Chand v. Ahmad. 

(1922) Lah, 194 ; 4 lah, L. J. 48. 

Legality of award — Notice not given. 

Where an award is given in the absence of one 
of the parties and without any notice as to the 
time or the place where the arbitrators would sit 
to decide the dispute, the award is illegal (Scott 
Smith and Abdul Qadir \ JJ.) Raja Ram Pun am 
Chand v, Jogal Kishore Ram Richpal. 

L. E. 3 A, $1 (Rev) : 65 I. C 577. 

Legality of award — Notice not given — 

Request to apppoint arbitrator See (19 2i) Dig. 
Cot. 28, Mohidin Sahib v. Ramaswami Chetty. 

65 I C, 676. 

Maintainability — Tt'ansferee of tenancy 

The transferee of a tenancy interest can 
maintain an appeal against a decree passed 
against his transferor, when the legality of his 
purchase has been questioned, (Mocker jee and 
Chotzner, JJ.) Raghupathi Chatterjee v . 
Nrisingha Hari Das, 36 C I. J. 491. 

Misconduct of Arbitrator— -What con- 
stitutes— Observance of forms and rules of 
common jusbee essential— Private information 
not to be used — Misconduct— Remitting of award. 
See (1921) Dig. Col, 28 Hari Singh Nehal 
Chand v. Kankinarah Co , Ltd. 66 1. C. 389 

* Power of appointment and supersession — 

Pleader — Powers of. 

Where a litigant has himself appointed an 
arbitrator, his pleader has no power to substitute 
another or others in their place or to revoke the 
appointment of one or more of them without the 
knowledge of or instructions from his client. 
Power to make an appointment in the first in- 
stance in the absence of instructions to the 
contrary is one thing and power to und > the 
appointment made by his client is another thing. 
(Kotval, A. J. C.) Kashiram sc Mt. Guddoo. 

(1922) Nag. 39 ; 5 N L. J. 229 : 18 N. L E. 140 ; 

65 I. C. 879. 

Principles guiding— Legal flaw — Party 

securing flaw, tf can take advantage of it. 

General principles of law must be applied to 
arbitration matters as to all others. The failure 
of an arbitrator to sign the award is a legal flaw, 
but when his refusal to sign was at the instance 
of one of the parties though he had agreed to the 
award, that party cannot take advantage of the 
flaw. (Walsh and Stuart . JJ) Ram Sunder 
Tewari v , Mt. Kulwanti 20 A L. J. 392 : 

I E. 3 A 299 : (1922) All. 233 (W : 

66 I. C. 499 

Private reference — Power of Court to 

issue commission for the examination of wit- 
nesses, See Arbitration Act, Ss. 10 and 12. 

24 Bom, L. E 853. 

Reference — Vali di ty of— ‘Dispute — Ext s- 

tence of, essential. 

The existence-df a ‘'dispute* is essential to the 
validity of a reference to arbitration under the 
terms of a contract. A dispute involved the tisser- 
fro^df a right by one party and its denial by the 


ARBITRATION AND AWARD. 

other. Where the parties do not reach that stage 
and the vendors merely refuse to comply with 
the request of the buyer prior t j the sale regard- 
ing incidental matters, there is no ** dispute ’* 
w thin the meaning of the arbitration clause in 
the contract. {Mocker; ee and Fletcher , JJ,) 
Chandmull GonrshmulL v. Nippon Munkwa 
Karbushiki. 64 I. G, 798. 

Supersession of award — Conduct of 

parties— Application to court to appomt fresh 
arbitrators — Effect of. See C. P. Code O, 23, 
C. 3. 24 Bom. L E. 361. 

Remission to arbitrators — Grounds for 

— Error of law, when sufficient. See Arbitra- 
tion Act, S. 10. 49 Cal. 646. 

Time for filing award — Extension by 

arbitrators themselves — Legality of— Umpire — 
Ex parte procedure — Misconduct — Remission of 
award — Discretion — Arbitration Act, S. 72, 

Where the tune fixed for the passing of an 
award has expired the court alone has the power 
to extend the time and not the arbitrators them- 
selves An award passed after the expiry of the 
tune prescribed is bad. When certain arbitra- 
tors had proceeded with the arbitration without 
requiring one of the parties to attend inasmuch 
as they had repudiated the contract to lefer to 
arbitration altogether, an umpire cannot adopt 
the same exparte procedure without calling upon 
that party to attend at toe hearing. Where an 
award is bad for legal misconduct it is open to 
the court to set aside the award or remit it to the 
umpire and an appellate court will not ligjhtly 
interfere with the discretion of the trial judge* 
But where no grounds are shown for not remitting 
the award to the umpire, the appellate court might 
exercise its own discretion and remit the award, 

(; Soltwabe \ C. J . and Wallace , /«) Louis Drefus 
Co. v. Rajagopalan & Bros. 16 1. W. 657. 

Umpire — Powers of— Ft nality of aw ird 

— Award— Construction — Extrinsic evidence. 

Whenever there is a difference of opinion 
between the parties as to the ju'hority conferred 
on an umpire undei an agreed submission, tne 
decision is ultimately with the court and not with 
the umpire (1916) A. C. 314 Ref. It would be 
impossible to allow an umpire to arrogate to him- 
self jurisdiction over a question which, on the trqe 
construction of the submission, was not referred 
to him. Aa umpire cannot widen the are* of bis 
jurisdiction by holding contrary to the fact that 
the matter, which he affects to decide, is within 
the submission of the parties. In considering the 
question whether an umpire has included in his 
report any items not within the terms of the 
agreement ot reference, it must be borne in mind 
that the report is a written document which 
speaks for itself and which cannot be interpreted, 
or varied or contradicted, by extrinsic evidence. 
If there is any doubt as to the subject matter over 
which the umpire was purporting to exercise 
jurisdiction evidence may be given showing what 
was the subject matter into which he was enquir- 
ing, in order to enable the court to determine 
whether he has exceeded the limits of has juris* 
diction. Such evidence may be given by the 
umpire himseli " or by any other 
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ARBITRATION ACT* S. 14. 


witness ; but it should be limited to the issue- of 
fact and is not admtss’ble to explain or add much 
less to attempt to contradict wbat is to be found 
on the face of the written instrument itself. 
Budevoh v. Metropolitan Board of Works. (1871 
5 H. L. 418 Ref. 

In a submission, in which the parties have 
agreed, that the decsion of the umpire, on the 
matters referred to him, shall be final the courts 
will not enquire whether the conclusion of the 
umpire on the matters referred to him is right or 
wrong, unless an error appears on the face of the 
award, or on some document so closely connected 
with it that it must be regarded as part of his 
award, or unless the umpire ffimself states that 
he has made a mistake of law or fact, leaving it 
to the court to review his decision. 

(1891) A. C. 31 : (1912) A. C. 673 Rel. 

The umpire is entitled to form his own opinion 
in respect of all matters submitted from his own 
knowledge, inspection or examination or from 
such other source as he may deem proper. It 
may not be possible for the Court to have before 
it all the materials on which the umpire based las 
decision and even if the court should remit the 
report it could have no effective control over the 
ultimate decision. (Lord Parmoor , J.) The 
Attorney General of Manitoba v. Kelley. 

31 M. L. T. 238 (P.C.) j 

Validity of award — Decision of majority 

— Refusal by arbitrators to act. 

Where a reference to arbitration by four named 
persons without the intervention cf court pro- 
vides for a decision by all the arbitrators and 
not merely by a majority of them, the -efusal of 
any of the arbitrators to take part in the arbitra- 
tion invalidates the award. The submission to 
arbitration no longer remains in force and cannot 
be pleaded as & bar to a suit with reference to the 
subject matter of the arbitration. ( Daniels , P C .) 
Lachman Prasad v. Pran Nath. 

(1922) Oudh, 108 : 65 1,0, 839. 

• — -VaPdity of award— Institution of suit 

— Effect of — - Arbitrators functus officio— Remedy 
of defendant— Application for stay of suit, See 
C. P. Code, Sch. II, Paras. 18 and 20. 

35 C. I, J. 482. 

ARBITRATION ACT— Applicability. 

The Indian Arbitration Act does not apply to 
arbitrations in the course of litigation. (Rank an, 
Amar Chand Chamaria v> Ban ware Lall 
Hakshit. (1922) Cal. 404 : 49 Cal. 608 


— Ss, 10 and 12 — Private arbitration — 

Power of court to order examination of witnesses 
on commission , 

Tnan arbitration without the intervention of 
the court, it is not competent to the court to order 
the examination of witnesses on commission. 
Where however the reference has been made 
through Court, the court has power to issue the 
same processes to the parties and witnesses 
whom the arbitrators desire to examine as the 
court might issue m suits tried before it. 7 Bom L. 
R 569; 21 Bom. L R. 308 * 22 Bom. L. R. 842 
Ref. ( Marten , J.) James Mackintosh and Com- 
pany v The India Steam Navigation Co , 
Ltd 24 Bom. L, R. 853. 


Avr — tv arotiration—siwai d 
” Errot or m i stake— W hen a ground for remit- 
ting the award. 

It is necessary that Courts should be very 
cautious in interfering with awards and the 
grounds on which the Court will remit the matter 
tor reconsideration are:— (l) that the award is 
bad on the face of it (2) that there has been mis- 
conduct on the part oi the arbitrator (3) that there 
has been an admitted mistake and the arbitrator 
asks that the matter may be remitted to lnm (4) 
where additional evidence has been discovered 
after the making of the award. Mere errors 
in law unless distinctly appearing on the face of 
the award or from any document accompanying 
or forming part of the award are not sufficient 
ground for remitting an award. 1893 1 Q. B. 405 • 
(1898) 78 L. T, 406 ; (1905) 2 K. B. 184 ; (1912) 
A. C. 673 Rel. (; Sanderson , C.J. and Richard - 
son x J.) U M. Chowdhury & Co„ v . Jiban 
Krishna Ghose. 

(1922) Cal, 447 : 49 Cal. 646. 


S. 1 1 J urhdict ion — A ward — Applica- 
tion to file — Sale of goods. 

Where a Cawnpore firm sold to a Karachi firm 
some bags of hnseed on 41 Karachi Pass Terms'' 
under which the goods were to be delivered at 
Cawnpore Ry. Station and a receipt obtained in 
the name of the buyers and the goods were 
subject to inspection at Karachi and to rejection 
on certain terms if n t according to the contract 
The sellers having failed to make any delivery 
the buyers sought an arbitration and applied to 
file the award in the Karachi Court Held that 
the Karachi Court had jurisdiction to entertain 
the application. 5 S. L R. 97 doubted. {Kemp 
A. J*L) C- H, Penny v t Atrauss & Co. 

15 S. L. R, 74 : 64 I, C. 674. 


ARBITRATION ACT, S. 9 {h)— Different intention 
— What is. 

Where the agreement between the parties con- 
tained a term that on the default of either party 
to ^pppmkaii arb trator in time, the chairman of 
Association was to appoint one on 
Wf# «£. the defaulter, held that S. 9 (b) would 
»4 m4 ap abat'd made by one arbitrator 
mm* wfjo W appointed by one of the parties, 
J®* ,*«***# : jurisdiction. {Viscount Cave ] L 
and Co* v. Ramdutt Ramkissen Das. 

49 I. A. 386. (P. C.) 


s. 12— Extension of time— Power rests 

with the court and not with the arbitrators them- 
selves. See Arbitration, Award. 

16 I W. 657. 

S. 14— Arbitration — Contract for re- 
ference— Stay of suit — Discretion, 

Where parties have agreed that disputes be-, 
tween them shall be tried by another tribunal the 
Court will take into onsideration all those 
grounds which it would consider were there an 
?. efo r e ^ s ^y smt on the grou&d < 
that the parties had made a submission to arbitra- * 
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tion. A clause in a bill of lading that all disputes 
shall be settled by the British Consul at the port 
of destination is similar to a submission to arbi- 
tration Where the plaintiff’s residence was in 
Karachi, the contract had been made in Karachi 
and th-; ship had been inspected in Karachi, there 
are no grounds for staying ihe suit or refusing to 
entertain it (Couch, A . /. C.) Kureshi & Sons 
v. Soomar Haji. 15 S. L, R. 88. 

S. 14— Award — Reference outside Court 

— Award not 6Ied in court— Suit in Civil Court for 
declaration that the award is not binding on o ie 
of the parties — Maintainability of. See Specific 
Relief Act, S. 42. 

4 Lab. L J. 12. 

S. 14 — Suit to set aside award — If 

barred. 

Any objection to an award on the ground or 
misconduct or irregularity on the part of the ar- 
bitrator ought to be liken by motion to set aside 
the award ; but where it is alleged that an arbi- 
trator has acted wholly Without jurisdiction, his 
award can be qust ; oned in a suit brought for that 
purpose (Viscount Cave) Sassoon and Co t> 
Ramdutt Ramkissen Das 49 L A 366. (P. C.) 

S. lb— Award— Filing of —Effect of. 

Though the filing of an award is the act of the 
arbitrators the award does not become enforceable 
as if it were a decree of the court immediately on 
presentation to the ciurt. The court 
allows an opportunity to the parties adversely 
affected by it to move have it set aside or 
remitted to the arbitrators, and if, within the 
period allowed, no application is made to the 
court for either of these purposes, the award is 
enforceable as if it were a decree of the court. 
The objections to an award cannot be dissociated 
from the petition to file the award. ( Raymond , 
A. J. C.) Firm of Jai Narain Babu Lal In the 
matter of, (1922) S, 6 : 66 I C 796 

S. 15 — Scope of — Execution of award — 

If bars suit. 

The fact that an award has been enforced by 
execution under S. IS does not bar a suit to have 
it declared void and for con$3q jential relief. 
S. 1$ does not enact that the award, when filed 
is to be deemed a decree of Court, but only that 
it is to be enforceable as if it were a decree 
(Viscount Cave*) Sassoon and Co. v. Ramdutt 
Ramkissen Das. 49 I. A. 366 (P. C.) 

S. 19 — Agreement to refer disputes to 

arbitration — Reference by one — Subsequent filing 
of suit by the other — No application for staying 
suit— Vaiidi ty of award • 

Parties had agreed to refer all disputes aris ng 
under a contract to arbitration and ia pursuuiee 
thereof one of the parties referred the matter to 
arbitration, while t le other subsequently filed a 
suit. No application was made under S. 19 of 
Indian Arbitration Act to have the suit stayed. 

Fields the arbitration proceedings were invalid 
aadfcfee award must be set aside, as by refusing to 
utilise the machinery provided by S. 19, a waiver 
pf the right to arbitration must bs implied. 47 Cal, 
7§ 41 Mad. 115 doubted. [Piggoti and 


ASMS ACT, S. 19. 

Walsh, JJ.) Chimman Lae Post! Mal v . Phool 
Chand Fateh Chand. 44 All. 292 : 

(1922) A, 48 : 20 A, L. J. 128 ; 
L. R. 3 A. 96 : 65 I. C. 795. 

. g. 19— Agreement to refer to arbitration 

— Omission to plead in bar of trial— Effect of. 
Where a defendant does not plead at the early 
stages of a trial a subsisting agreement to refer 
to arbitration but submits to the jurisdiction of 
the court and allows the trial to proceed he cannot 
afterwards raise the plea, \Piggott and Walsh, 
JJ.) Kharidar K\pr\ Co. v. Rukm\nand 
Kamdeo. 20 a. L. J, 975- 

Ss. 19 and 4 (a) — Duty of Court — 

Where pending suit reference to arbitration— 
Order staying suit— If the order stays suit 
absolutely and not temporarily— Court— Whether 
a court other than the District Court can pass 
such order. Sec (1921) Dig Col. 34. Sitaram 
Nathmal v . Sushil Chandra Das. 

64 I. 0. 706. 

S. 19— Reference to arbitration— In- 
stitution of suit thereafter by one of the parties 
—Omission to apply for stay of suit— Waiver of 
right to arbitration. See C. P. Code, Sch. II 
Para. 18. L. R. 3 A. 96, 

S. 19— Stay of Suit — Matter agreed to 

be referred. See (1921} Dig. Coi . 35. Jnanendra 
Krishna Bose v. Sinclair Murray and Co, 

661. C, 741. 

Sch. I, GI. (3) — Reference—* Notice 

calling on arbitrator to proceed with trml-v~ 
Del ay — A ward — Validity. 

Where the arbitrators delivered an award more 
than three months after the date of a notice 
calling on them to act but within three months of 
the day when they began to hear the reference, 
the award is perfectly valid. (1899) 2Ch80; 
L. R. 2 Q. B. 523 Ref. (Piggott and Walsh , JJ.) 
Firm of Sardar Mal Hardat Rax v* Shed 
Baksh Rai Sri Narain. 44 All 432 : 

1922 A. 106 ' 66 1. C. 907 : 20 A. L. J. 272 : 

L R. 3 A. 227- 

ARMS ACT, (XI of 1878), S. 4— Arms— Test of. 

To find out if a certain object is an “ arm”, the 
test is to see the purpose for which it is intended 
— If it is for demesne or agricultural purpose it 
does not fall withiu the section. (Duckw&rthi j\) 
Po Me v. Emperor. 

11 L. B. R. 340 : 23 Cr. 1. J, 594 : 68 I. G. 818. 

Ss. 19 and IS — Licence — Breach of— 

Carrying a gun in procession. 

The accused who was a cousin of the licensee 
of a gun borrowed the gun and carried it in 4 
marriage process! n when he fired some shots 
and wounded some people accidently. 

The licensee was forbidden under the terms of 
his license from taking the gun to a public as* 
semblage. Held that the accused was guilty an 
offence under S. 19 of the Anns Act ( 

When a marriage procession emerged from 
private premises and goes down the public street* 
then it is open to the public to join the prooe$Sfj$n 
and die marriage procession becomes a pufSf 
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ASMS ACT, S. 19. 

assemblage, ( Macleod \ C J, and Shah , J ) Em- 
peror v. Kalyanchand Gopal Chand. 

24 Bom X. R. 587 : 22 Or. L. J, 450 ; 

67 I. C* 722. 

-S. 19 — License for a weapon— Necessity 

for carrying it with the weapon. See (1921) Dig 
Col., 36 Emperors. Mahomed Ibrihim, 

64 I. C. 275 : 22 Cr. L, J. 755. 

S. 19 — Sword — Kir pan — Cairying of — 

Punjab Government Notification . 

The question whether a sword carried by the 
accused is a Kirpan and therefore exempt from 
the Arms Act under the Punjab Government 
Notification, depends on the circumstances of his 
case. The burden is upon the accused to prove 
that lethal weapon carried by him is a Kirpan 
within the meaning o> the exemption. A sword 
31 inches long with a blade length of 22 inches in 
a simple scabbard was held not to be proved to 
be a Kirpan. {Le Rosbtgnol, J.) Bachittar 
Singh v . Emperor. (1922) Lab. 141 : 

65 I. C. 430 : 23 Cr. L. J, 78. 

£, 19 (f) — Possession of arms — Joint 

possession — Conviction . 

Where it was found that the two accused were 
found lying on a bed if* the house of another and 
in the bedding a chavi was found wrapped in a 
cloth, held , that it was impossible to say which of 
the two was actually in possession even if it was 
proved that the owner of the house was not the 
owner and therefore that the conviction of the 
accused was illegal, ( Harrison , /.) Narinjan 
Singh v t Emperor. 65 I, a 447 : 

23 Cr. L. X 95. 


* -r$. 20 — Arms— Meaning of— Dang with 

deiach&Ue blade. 

AppeHant was found carrying a bamboo dang 
5 feet 7 inches long which had an iron attach 
ment at the thick end. and hidden in the folds 
of bis loin cloth, was a blade 8 inches long which 
fitted the end of the dang. 

Held, that taking into consideration the nature 
of the instrument, the fact that tfce blade could be 
readily slipped on and off the stick, and the fact 
that it was found detached from the stick and 
hidden in the appellants loin cloth shewed that 
it was possessed by him, not for ordinary domes- 
tic purposes but for purposes of offence or defence 
and that it was therefore included in the term 
arms’’ used in the Arms Act Whether or not 
any particular instrument is included in the ex 
pressioa 14 arms” used in the Arms Act depends 
on the circumstances of the case. 16 P. R. (Cr J 
1900, 32 P. R. (Cr.) 1918, cited. {IVilbet force and 
Martmeaut JJ .) Mangal Singh v. Emperor, 

12 T. L. R. 1922 : (1922) Lah. 138 : 

2 Lab. 291 : 64 I. C. 847 : 23 Cr. L. J. 63. 
J'# r$3iW3 ' “ 

' ■ ^^ ^O^Conceal ment of arms— Test, 

of concealment of arms must be 
d&aded on it§ own facts and it must be shown 
tfefi concealment was made so that the 
posses Ion might not be known to the police. 
{Abdul Qaktir J ,} Shbr Alt & Empbror 

68 I, C. 833 t ^23 Cr. X. X 609. 


ASSAM LAND AND KEY. REGULATION, S. 97, 

S. 20 - Carrying chhavi — Maximum 

sentence. See (1921) Dig, Col. 36 Faqiria v. 
Emperor. 23 Cr, L J 339 : 66 I.C. 995. 

■ S. 27 — Possession of servant — Pistol 

found m accused's shop. 

Discovery of a pistol in the floor of the shop 
of the accused while he had been away from the 
shop and while his servant was in possession of 
the shop and its contents, does not render the 
accused guilty of an offence under the Arms Act. 
{ Ryves , J.) Chhotey v. Emperor 

20 A, L. J..855 : L. R. 3 A. 171 (Cr.) 

ASSAM LAND AND REVENUE REGULATION (I 
of 1886) S. 86 — Purchase by a member of a joint 
Hindu family with family funds — Suit against 
purchaser. 

The application of S. 86 of the Assam Land 
and Revenue Regulation must be restricted, to a 
suit brought in a Civil Court against the certified 
purchaser on the ground .that die purchase was 
made on behalf of another person and not on 
behalf of the certified purchaser. The provisions 
of the section do not affect the rights of the mem- 
bers of a joint Hindu family who are entitled by 
operation of law and not by virtue of a contract, 
are entitled to treat as part of their common 
property an acquisition, however made, by a 
member of the lamily in his sole name, if made 
by the use ot the family funds. { Mookerjee , A. C . 
J. and Fletcher , J.) Phainphar Sarma zv 

JlEAKRISTA SARM\. 

64 I, C 260. 

§. 97 — Partition of estate — Lands joint 

with those of other estates — Jurisdiction of 
Revenue court — Imperfect partition — Modus 
operand! of partition. 

Plffs. brought a suit for a declaration that the 
order for the partition of an estate made by the 
revenue authorities was without jurisdiction and 
was consequently inoperative in law on the 
ground fhat some of the lands of the estate sought 
to be partitioned were joint with the lands of 
other estates, and the revenue authorities were 
not competent under the Assam Land and 
Revenue Regulation, 1886* to effect a partition of 
lands included in several estates. 

Held % that S. 97 of the Regulation confeis upon 
every recorded proprietor of a permanently set- 
tled estate, subject to the qualifications specified 
therein, the right to claim / a partition of f the 
estate. It makes no reference directly or by 
implication, to the mode in which the lands of 
the estate are held. The duty is imposed upon 
the Revenue Court to effect a partition of an es- 
tate on an application by a person* competent to 
c*aim partition under S. 97, The first step in the 
performance of that duty is to ascertain the lands 
which constitute that es f ate. To carry out this 
preliminary step, it may conceivably be necessary 
to have recourse to ' an ancillary measure, 
namely, to effect a partition of the joint lands of 
the several estates and thereby to ascertain the 
lands which belong to the estate under partition. 
It is a well known rule of interpretation^! 
statutes that where a statute confers jurisdiction, 
it impliedly grants also the power to do sdeh-a&fcs, 
adopt such measures and employ such mean®, as 
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ASSAM LAND AND BET. REGULATION, S. 79. 

are essentially necessary to its execution. 23 C. 
514 and 24 C. 751 ref, 46 C, 256 ref. 

It cannot be maintained that the jO'nt lands 
should first be divided by a Civil Court, as then 
the result would follow that the Civil Court 
would in essence be called upon to constitute an 
estate for the purpose of partition under S. 97 
and consequently to deal wita a matter which 
affects the Government revenue and is excluded 
from its jurisdiction by S. 154 (1) (f) of the Re- 
gulation. 32 C, 1036 dist. (Mookerjec and Panton , 
JJ.) Yasin Ali Mirdha v Radhagobinda 
CHOWDHURY. 26 C, W. N 381 . (1922) Cal. 118 

S. 97 — Partition of portion af estate — 

Application for — Maintainability-Revenue court. 

A Revenue court alone has jurisdiction to 
enteitam an application for partition of a portion 
of a revenue paying estate, when the applicant 
has no interest in the remainder. S. 97 of Regu* 
lation does not require that the applicant should 
be in actual physical possession. The provisions 
of the section are sufficiently complied with tf at 
the time of the application, the interest of the 
applicant had not been transferred or otheiwise 
lost. {Woodroffc and Walmsley , //,) Birendra 
Kishore Manikya v Krishna Chandra Deb, 

65 I. C. 83. 


BENAMI, 

37 A. 557 ; 18 C. W. N. 428 ; 3 MM. A 229 ; 6 
M I. A. 53 , 21 C. W. N 280 Rel. {MooHrfee 
and Cuming , J.) Jasgda Lal Pal Chaudhukl 
v, Balaram Pqddar, 

35 C. I. J. 589 : 69 X. C. 67. 

Evidence of — Source of purchase money 

—Old transaction— Evidence of possession. 

Benami transactions are familiar in India and 
even a slight quantity of evidence to show that a 
transaction is benami may suffice. But the per- 
son who impugns the apparent character of a 
transaction must not rely solely on probabilities, 
but must show something definite to establish 
that it was a sham transaction, on the principle 
that the burden of proof lies on the person who 
claims contrary to the tenor of a deed and alleges 
that the apparent is not the real state of things. 
The most important test in these cases is the 
source whence the consideration came. Where 
however from the lapse of time, direct evidence 
of a conclusive or reliable character 's not forth- 
coming, as to the payment ot consideration, the 
case must be dealt with on the reasonable pro- 
babilities and legal inferences arising from 
proved or admitted facts. Cases reviewed. I Moo- 
kerjee and Chotzncr , JJ.) Promode KumaR Roy 
v. Mad an Mohan Saha. 36 C. L. J- 396. 


ATTESTATION — Effect of—Not an estoppel— 
Independent evidence of consent essential See 
Evidence Act, S. 115. 26 C„ W. N. 201, 

Sub-Registrar endorsing admission of 

execution — If can be considered an attestor. See 
Succession Act, S. 50- 1 Pat. 300. 

AUCTION — Bids- Nature of— Withdrawal 
of bid before property is knocked down — 
Effect of. See Contract Act, S, 2. 

43 M. L. J. 132. 


BENAMI — Burden of proof. 

The burden of proving that a grant made in 
terms to a certain person was made benami for 
another lies as the person alleging it. [I^ord 
Atkinson.) Arab Ali Khan v. Mohmud Ali 
Khan. , 43 M. L. J. 104 : 20 A. L. J. 545 : 

35 C. L. J 554 : 24 Bom. I. B 951 : 
(1922) P. C, 84 : 67 I, C. 444 : 31 M I T. 94 (P. C.) 

Burden of Proof — Evidence — Sus- 
picion — Surrounding circumstances . 

The burden of proving that a certain convey- 
ance standing In the name of one person is 
benami for another under whom a third persm 
claims, lies on the person who so raises the plea 
of benami. The court must however rest its 
decision not on suspicion but on legal evidence 
though it need not approach the transaction with 
that scrupulous rigour whjcb, in other systems of 
jurisprudence, may demand the existence of 
the clearest positive evidence that the exfacte 
owner of a property holds the same for the 
interest of another. The most important test to 
find put the beneficiary is the source whence the 
cloDsideration came. In addition to this the court 
shquldj^e into consideration the $ question of 
nos&ess&Pfr and fh,e, Surrounding, circumstances; 

C. f W. vN. 32 * r 43 a, , 606 ., 


Intention to defeat — Fraud carried out 

—Effect. 

Where an intended fraud has been carried into 
effect, a cojprt will not aid a fraudulent grantor to 
reclaim or recover from his transferee the pro- 
perty transferred in fraud of creditors. The ob- 
ject is not to protect the grantee but to prgtept 
society, though the latter may involve an indirect 
help lof the grantee also. But this principle does 
nof. apply when a defendant grantor who is in 
possession seeks to show the benami nature of 
the grant in order to defend his possession. 
Development of the law of fraudulent convey- 
ances referred to and case law discussed, {Moo* 
kerjee and Chotzncr , JJ.) Raghupati Chatter- 
jee v. Nrisingha Hari Das. 36 C. L. J- 491. 

Nature of transaction— Suit for declara- 
tion that a portion of a transaction is genuine 
and the rest benami. See (1921) Dig, Col. 38. 
Appa Dhond Savant v. Babaji Krishnaji 
Ghogle. 46 Bom. 85 I 64 I. C 364 : 

(1922) B, 107 

Presumption-Advancement— principle 

not applicable to India— Englishman domiciled 
in India — Purchase by husband in the name of 
wife, See (1921) Dig. Col. 38 Kerwick v. Ker* 
wick. 1 Bur. X. X. 4 (P» U)* 


Proof of— Suspicions— Not sufficient 

To prove a benami purchase there must be 
iffirmative evidence in the case and mere suspi- 
cion is insufficient {Lord Pitlimore ), Rai 
Radha Krishna v* Bisheshwar Sahay. 

18 L. W. 190 : 3 Pat. L. T. 529 : 
SI M. I T. 209 . (P. a> (1922) P. C, 

67 I. C. 914: 49 I. A. 812/5(1 

-rTests of— Source of putfhast 


— tv v * r 4 ^ 1 

Other eviqeitc&y, 
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BENAMI. 


BENG, ALL. ANB BIL* ACT, S. 6. 


In the case of benaroi transactions m India the 
court need not approach them with that scrupu- 
lous rigour which in other systems of jurispru- 
dence, may demand the existence of the clearest 
positive evidence that the exfacie owner of a 
property holds the same for the interest ot 
another. 23 C. W. N. 821 Ref. In addition to 
considering the source from which the purchase 
money came and the person in possession, the 
court may also take into consideration the sur- 
rounding circumstance*. 43 C. 660 ; 37 A 55 7. 
Ref. ( Mookerjec and Chotzncr , JJ.) L\ut 
Mohan Sen v. Manor\\ t j\n Ghosh Chaudhuri. 

36 C. L J. 208. 


Transfer— Right of transferor to recover 

— Fraudulent intent— Evasion of rule s for the 
conduct of Government servants . 

Where a person acquired property bc»ami in 
the name of another with a view to evade tie 
rules prescribed by Govt, regarding the acquisi- 
tion of property by Govt servants, his conduct 
does not amount to fraud. He is not thereafter 
precluded from recovering the property 
(Mookerjec and Chotzner ^ JJ.) DhirENda 
Kumar Bose v. Chandra Kanta Roy. 

36 C. L. J. 82 : 68 I. C. 648. 

BEHAICIBAE — Lease in favour of— Liability of 
real owner. See (1921) Dig Col. 39. Taha- 
rat Karim v. Bal Kaur. 64 I. c. 515. 

Rights of— Relation to real owner— En- 
forceability of benami transactions. 

It is clear that a benamidar can sue, 46 C. 566 ; 
42 M. 348 ; 13 C. P. L R. S3 Ref. 

This system under wh ; ch property is acquired 
and held in pames other than those of the real 
oyrper a common practice in this country and if 
i jbenarni transaction does not contravene the pro- 
yitdns of law, courts are bound to give effect &o it. 

has been held that a benamidar , though he has 
np beneficial interest in the property, represents 
in fact the real owner and as far as tbeir relative 
position is concerned is a mere trustee for him. 
(Prideaux, A.J . C.) Balkrishna v. Lakhu. 

(1922) Nag 239 : 68 I. G. 191. 


Right to sue. See (1921) Dig. Col. 34. 

Bhana Mal v. Beli Ram. 4 Lah. L. J 378. 

Right to sue— Obstruction to light and 

air. 

A suit by a benamidar for the removal of an 
^j^heticax to access of light and air in a house, 
is maintainable. 46 Cal. 566 Ref. {Mookerjee and 
Panton, JJ.) Panchu Gopal Chatter jee v , 
MATANGINI t)EBi. 35 C. L. J. 43 * 64 I C. 581. 


H - Right to sue for possession. 

, Itf* open to a benamidar to sue for possession 
ngth of his purchase. 48 C 566 foil. 
* JA Mafizuddin Howladar v 

' 67 I. C. 741. 

^ IKS 'BlLtmOK ACT (IX of 

Assessment of revenue— 
r , necessary. 

Act IX of 1847 does not require 
that before an assessment of revenue is made 


under the Act, there must be a special survey 
carried out under S 3. The result of a survey 
made for the purposes of settlement under the 
B T Act could be utilised for the purposes of 
an assessment under Bengal Act IX of 1847* 32 
C. L, J 402 Ref. {Mookerjee, A. C. /, and Flet- 
cher , J.) SOUDA.MINI DASYA CHOUDHURANI V. 
Secretary of State. 65 I. C 76. 

S. 4 (3) — Churs in rivers — Title —When 

vest m Gwent neat* 

Before applying S. 4 (3) of Alluvion and Dilu- 
vion Regulation the Court must determine whe- 
ther the chur or island has been thrown up in 
a large navigable river the bed whereof is not 
the property of an individual. Unless it is est- 
ablished that the bed of the river is not the pro- 
perty of an individual title cannot vest m Govern- 
ment ; in other words, title vests in Government. 
The bed of the large navigable river is public 
domain. The rights of the parties must be deter, 
mined with reference to the condition of things at 
the time when the chur was first formed. 17 W.R. 
25 (F. B. followed. ( Mookerjee , A.C J, and Flet- 
cher , J ) Sourenda Nath Mitter v. Secretary 
of State for India in Council 35 C L. J 196- 

S. 6 — Additional assessment — Newly 

added lands — Burden of proof on the Crown — 
Revenue and thak maps— Evidentiary value of. 

The object of Bengal Act IX of 1847 was to 
enable the Crown to impose assessment on lands 
gained from the sea or by alluvion or dereliction 
from the rivers. The expression 14 any such new 
map” in S.6of the Act refers to the new map accor- 
ding to the new survey contemplated by S. 3. The 
object of the new survey is to ascertain the change 
th it may have taken place since the date of the 
last previous survey that is changes by alluvion or 
dereliction (not changes by possession) 5 Pat L. J. 
681 Ref. S 6 imposes upon the revenue authori- 
ties the duty to assess what may be called added 
land, whenever, on inspection of the new map* 
it appears that land has been added to an estate 
paying revenue directly to government. There 
must consequently be a comparsion between two 
maps, made at an interval of not less than 10 years 
and each showing the revenue paying estate 
concerned. That estate must accordingly, be in ex- 
istence as a revenue paying estate* if not before, 
at leaft on the date of the first of the two maps 
taken as the basis for comparison. ( Mookerjee 
and Chotzner. JJ.) Raja Srebnath Roy 
Secretary of State for India. 

36 C. L. J. 345. 

— S* 6 — Churs in non-Navigable river— 

Permanently settled estate — If assessable to 
publie revenue. See Bengal Permanent Settle- 
ment RagUlation. 49 Cal 103 (P. C*> 

— S 6— Notice — Amendment of. 

Notice served for the purposes of assessment 
uuder S. 7 of Act IX of 1847 can be amended, 
{Mookerjee, A. J. C, and Fletcher * J ) Soudamini 
Dasya Choudhurany v. Secretary of State. 

65 I. C. 76, 

S. 6 —Power to impose assessment , 

To entitle the Crown to impose an assessment 
under Bengal Act IX of 1847 it mush be show~ 
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BENG ALIN. AND BILK REGULATION, S.4. 

that the lands which are sought to bs resumed 
and assessed with revenue are ‘‘added’’ lands 
within the meaning of S. 6 (t, e ,) lands not in- 
cluded in the original assessment [Mookerjec 
and Cuming, , 77) Secretary OF State toR 
India v. Upexdra Narain Roy. 

36 C. L. J. 336 

BENGAI ALLUVION AND BILUVION REGU- 
LATION (XI of 1825), S. 4 — Gradual accession- 
increment of tenure— Assertion of title by sub- 
ordinate tenure holder— Lease of accretion by 
landlord. See (1921) Dig, Col. 39 Kyrim Sheikh 
v . Afajuddi Sheikh* 64 I. C. 805, 

BENGAL CESS ACT (IX of 1880) Ss, 5, 41, 52 and 

04 — Arrears of cess Sale of holding — Effect of 
prior encumbrances — Rent free tenure — Ltalu 
hty to fay cess — Notice — Presumption 

Where a holding is sold in execution of a 
decree for cess the purchaser obtains only the 
right, title and interest of the tenant. The pur- 
chaser does not hold the property free of encum- 
brances created by the tenant prior to the sale nor 
could he annul the encumbrance. 25 C 179 ref 
The liability to pay road cess does not by itself 
create a charge on the property. It is a personal 
liability enforceable under the Public Demands 
Recovery Act by the sale of the judgment debtor's 
interest. 30 Cal 778 folh 

In the case of a rent free tenure the liability to 
pay cess to the superior landlord arises only 
when the requirements of Chspt.IV of the Act are 
complied wiih by the publication of the extract 
from the valuation roll. There is no presumption 
under h. 114 illustration of the Evidence Act with 
respect to notices prescribed by S, 52 of the 
Cess Act The onus is on the person claiming 
the right to the payment of the cess to prove that 
the formalities prescribed by the Act have been 
complied with. 13 Cal 19 ; 25 Cal. 727 ; 15 Cal. 
327 foil {Jwala Prasad and RossJJ .} Pitamber 
Chowdhury v , Rahmat Ali. 3 Pat. L T. 282 . 

(1922) Pat. 167 : 65 L C. 138 : 
1 Pat. 218 : (1922) P. 303, 

S. 20-* Road cess return — Right of land' 

lord to recover rent at a higher rate—B , T t Act, 
Si, IOo and 109 A. 

j§+, 20 of the Cess Act, 1380. is not a bar to the 
landlord recovering rent at the rate settled in a 
proceeding under $. 105 of the Bengal Tenancy 
Act 1885, when the road cess return showing a 
lesser rate was Bled prior to such proceeding. 
{Coutts and Ross , JJ.) Nazir Rai v. Maharaja 
Kesho Prasad Singh Bahadur. 6 Pat. L J. 622 : 

(1922) Pat. §7 : 3 Pat. X T. 141 : 
(1922) P 64 ; 4 U. P L. R. (Pat.) 23 : 

65 I 0. 3. 

S 41 — Contract to pay cess — Enforce 

ability. 

Neither S. 41 nor any other section of the Act 
prohibits or renders illegal a contract to pay cess, 
3 C L. J. 337 foil. {Jwala Prasad ^ and Ross , 77.) 

PlTAMBAR CHOWDHURY V. RAHMAT ALI. 

* S Pat, L. T* 282 : (1922) Pat. 167 : 

65 I. C* 138 : 1 Pat, 218 : (1922) P, 303. 

^ — S. 41 — Lands held on payment of rent 
&&4ttftd^-k&ability to pay cess. 


BENG. XAND REGISTRATION ACT, S. 42. 

Irrespective of whether rent is payable in 
cash or in kind, cess is payable m respect of ali 
lands held by a cultivating raiyaf, [Brett, J) 
Jogesh Chandra Rov.r, Ann a da Charan Chow- 
DHURY. 26 C W. N, 368 : 68 I, C. 662. 

S. 41 — 'Paint lease— Rights of pat tics. 

It is open to the parties to a patni lease to 
contract themselves out of the provisions of S. 41 
of the cess Act. ( Richardson and Suhrawardy , 
JJ.) Raja Bhipendry Nyryyax Sinha v. Midna- 
poke Zemindari Coy. 

(1922) Cai. 300 : 68 I C. 937. 

BENGAL CIVIL COURTS ACT (XII of 1887) 

See Under Bengal N. W. P. and Assam Civil 
Courts Act, 

BENGAL ESTATES PARTITION ACT (V of 1899) 

S. 99 —Applicability of— Grant of tenure right — 
Private partition — Partition under the Act * 

The private arrangement described in S. 7 of 
the Bengal Estates Partition Act is not neces- 
sarily the same private arrangement that would 
prevent the application of S, 99. The main test 
of the applicability of S 99 is holding the land in 
severalty under a private arrangement. This 
arrangement need not be so complete Or so form- 
ally made as to exclude partition op the applica- 
tion of some of the proprietors under 3 7. 
(Ncwbould and Panton. JJ.) Prosanna Kumar 
Bedanta v. Madhu Badya. 

68 L C. 500* 

V 

Ss. 119 and 49— Suit for possession in 

Civil Court — Maintainability of. 

When the Survey Record of Rights showed the 
plffs, as in possession of the purchased holding 
under S 22 [2] of the B T. Act, and the batwara 
khatian, which was based upon it under S. 49 of 
the Estates Partition Act, also showed them as 
in possession, but the possession of the lands 
having been delivered over to the defendants and 
an order under S, 144, Cr. P. Code, having also 
been passed against the plff s. they brought the 
present suit. 

Held , that S. 119 of the Estates Partition Act 
was not a bar to the maintainability of the suit. 

3 P. L, W. 226 disi [Jwala Prasad t A. J. C., 
and Das+ J.) Nand&ishorb Singh v, Mathura 
Sahu. 3 P. X. T* 18 ; 65 I, C, 486 : 

(i$m p. i98, 

BENGAL LAND REGISTRATION ACT (VII of 
1876) Ss. 42 and 52 — Scope of— Powers of Colf^c* 
tor to register , , , t 

Reading Ss. 42 and 52 together, the Collector 
has the power to o^der the name of the applicant 
to be registered where, in the case of assumption 
of the charge, he is satisfied that the possession 
exists ; but in the case of succession or transfer 
he has no right to direct the name of the appli- 
cant to be registered unless he is satisfied first 
that the succession or transfer baifca 
and secondly that the applicant bias acQufegtf 
possession in accordance with such suceeasioar or 
transfer. Where each of the 
have assumed charge the only 
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B ENG. LAND REGI STRATI OK ACT, S. 52, 

Land Registration Deputy Collector has to deter- 
mine is it possession exists in favour ot either of 
the applicants. ( Da > and Buckmll , /.) Syed Ali 
2amin v. Nawab Syed Mahomed Akbar Ali. 

1 Pat 68 : 3 Pat. L. T. 406 

S 52 — Scope of — Powers of collector 

under. See Bengal Land Regis. Act Ss, 42 and 
52, 3 Pat. L. T 406. 

S. 55— Summary determination— Right 

to refer to Civil Court— When arise s. 

The jurisdiction either to determine sum- 
marily the question of the right to possession or 
to refer the matter in dispute to the Civil Court 
only arises where it is not proved to the satis- 
faction of tbe Collector that any person is in 
possession of the interest in dispute {Das and 
Buckmll, JJ.) Syed Ali Xamin v. Nawab Syed 
Mahomed akbar Ali 3 Pat. L T. 406 : 

1 Pat 68. 


— S. fg —Registration — Effect of— -Right to 

collect rent— Proof of proprietary interest — If 
necessary — Change in law — Bengal Tenancy Act, 
Ss. 60 and 149 scope of See (1921) Dig. Col, 42, 
Mt. NaND KUER V t JODHAN MaHTON. 

6 Pat, L. J. 658. 

S. 81— Applicability of— Party a vendee 

of one of the contracting parties See ?192I) Dig 
Col. 46 M esbahuddin Ahmed Chowdhury v. 
Abdul Barkat Ahmadulla. 65 I. C. 839. 

— S. 81 — Co-sharer landlotd — Contract 

with one cosharer — Suit for rent by him alone if 
maintainable* 

Where one of two co-sharer landlords granted 
a lease of a portion of the estate to a tenant who 
executed a registered kabuhyat in bis name 
agreeing to pay a fixed sum as rent it is open to 
that cosnarer landlord or his heirs alone to bring 
a suit for rent without joining the other cosharers 
though the latter were registered in respect of 
their share, 24 Ind. Cas, 866. foil. ( N . R. Chat - 
terjee and Suhrawardy , JJ .) Probodh Chandra 
Mitter v , Harish Chandra Naskar. 

48 Gal. 1078:64 I. C. 58. 


— — S„ 119 — Order of Commiss ; oner under 
Si $2— if Can be altered by Civil Court— Limita- 
tion. See (1921) Dig. Col 42. Jitabandhan 
Singh v* Mt. Sudha Kuer. 6 Pat. L J, 889. 

BENGAL LANDLORD AND TENANT PRO 
0EPBBE AGT, S. 65— Non transferable occupancy 
Sale of, by landlord. See (1921) Dig, 

' Nripendra Kumar Dutt a v. Nadir 

• 66 1. C, 46. 

LAND REV. SALES ACT XI of 1859— 

Revenue sale — What passes under — Rights of 
purchaser— Adverse Possession See (1921) Dig. 
Col, 43 Secretary of State For India v, 
♦Wazbd Au Khan* 65 I. C. 866. 


BENG. LAND REV. SALES ACT, S. 37 

Ss. 2 and 3 —Revenue sale — Temtns in 

Dihi Panchan no gram- Board's Notification re- 
garding time for sale-Sale for arrears of revenue 
when premature and ultra vires — Date of pay- 
ment of revenue. 

The effect of the Notification of the B >ard of 
Revenue, dated the 6th October 1871 is that) no 
holding can be sold t»H after the 28th June next 
after the first day of the month following the 
month m which the revenue or rent should have 
been paid. 

The date on which tbe revenue is payable de- 
pends primarily not on general or administrative 
considerations such as the course of business in 
the Collectorate or the mode in which the ac- 
counts are kept but on the contract between tbe 
parties. 

Where a tenure was held under a kabidiat, 
dated the 10th November 18o2, containing a sti- 
pulation to pay rent year by year in Dihi Pan- 
ehannogram to which by virtue of Bengal Act 
VII of 1868, Act XI of 1850 was applicable and 
the'tenuie was sold for arreats of revenue of 1914 
and 1915 on the 17th May 1915, it was held that 
the sale was premature and ultra vires and con- 
ferred no title on the purchaser as the current 
demand for 1914-1915 was not payable till the 
10th November 1914, so that (he tenure could be 
sold before the 28th June 1915 16 C. W. N. 842 

(P, C.) foil. (Richardson and Greaves , JJ.) 
Manmotho Nath Mu luck v. Mahomed Sole- 
man 26 c, W. N. 140 : 68 I, C, 491. 


Ss. 33 and 58 — Revenue sale — Notices of 

— Signafute by sub Deputy Collector— Validity 
of — Binding by Collector— Illegality or ii regula- 
rity. 

Where ia a revenue sale, tbe Collector's servant 
formally opened the bidding with an offer of 
Re, 1 but the Collector himselt never entered into 
competition, made no further bid and the sale 
was conducted fairly and there were several 
independent bidders Held, that tbe Collector 
was not precluded by tbe initial bidding of Re, 1 
from taking over tbe estate under S, 58 of the 
Revenue sale law. A sale held under the Revenue 
Sale Law is not invalid on account of the notices 
under Ss. 6 and 7 of the Act having been signed 
by a sub- Deputy Collector instead of by the Collec- 
tor or other officer authorised to hold the sale 
under the Act. To set aside a sale held under 
the Revenue Sale Law the party must show either 
want of jurisdiction or material irregularity 
which was resulted in substantial injury. (Wood- 
roffc, Chiity an&JHudu, JJ.) Amrita Lal Roy v. 
Secretary of State 

35 C. L, J, 221. 

S 37 — Patm — Citation of, by auction 

purchaser — Annulment of under-tenures. 

Where an auction purchaser at a revenue sale 
creates a patm that by itself is not an intimation 
to the undertenure holders that the under-tenmes 
have been aunuBed. (Greaves and- Ghost, JJ$ 
Kula Mi ah v* Nanv hiah, 68 1* & 
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BEHG LAND EEV. SALES ACT, S. 37. 

— S 37 — Proviso— Revenue sale — Purchaser 

of entire estate — Right of occupancy, 

Where at a revenue sale under Act XI of 1859 ; 
a person purchases an entire estate is entitled 
thereafter to eject under-tenants with the excep- 
tion of raiyats with rights of occupancy at fixed 
rents or at rents assessable according to fixed 
rules under the laws in force The right ot 
occupancy *» in S. 37 proviso might be acquired 
under laws promulgated smce 1859 and is no* 
limited to the right under the Rent Recovery Act. 
{Mitra and Geidt, JJ) S\R at Chandra Roy 
Chowdhury v Asm vn Bibi. 35 C. L, J. 212. 

S. 37 — Settlement — Contract with 

Government Bajeapti taluq. See (1921) Dig Col 
44, Mokbul Ali Sadagar v. Basarat Ali. 

66 I. C 911- 

— S. 58 — Defaulting ptofnetot — Purchase 

by -Effect, 

When a defaulting proprietor purchases at a sale 
under Act XI of 1859, he acquires under S. 53 the 
estate subject io all its incumbrances existing at 
the time of sale and does not acquire any rights 
in respect to undertenants or raiyats which were 
not possessed by the previous proprietor at the 
time of the sale. (Mookerjee, A C. J and 
Fletcher , J) S vtyendr \nath Banerjee v 
Krishnasakha ICar 35 CL L J. 185 * 

(1922) Cal. 193 : 69 I, C. 7. 

BENGAL LOCAL SELF GOVERNMENT ACT 
(KX of 1885)8$. 78, 139 and 140 -District Board 
Encroachment on road^Penalty for — Power of 
District Boatd to frame hye-laws. 

The District Board has impliedly, i f not ex- 
pressly, power to provide for, by its bye-laws, the 
punishment of encroachments over its roads, in 
order to carry out the provisions of S. 78 of the Act 
vie., to provide for the repairs and maintenance 
of its roads, etc, S. 139 of the Act empowers the 
District Board to make bye-laws and S. 140 em 
powers it to impose punishment for the breach 
of bye-laws {Jwala Prasad and Adami , JJ.) 
MahesH Shah v. Darbari Hussain. 

3 Pat. L. T. 464 : 1 Pat, 251 : (1922) P. 545 : 

65 I. C 571 . 23 Cr. L. J 139 

BENGAL MUNICIPAL ACT (III of 1884) S 15— 

Pet son— Right to vote— Member of a joint Hindu 
family. 

The members of a joint Hindu family are per- 
sons within the meaning of S. 15 of the Bengal 
Municipal Act 1884, Where a person is other- 
wise qualified to vota for a munic pal election 
under S, 15 of the Bengal Municipal Act he is 
not disqualified from voting merely because he 
is a member of a joint Hindu family. The right 
to vote conferred on every person who is quatifie l 
to vote under S 15 of the Act cannot be cut down 
(N. R. Chatterjee , and Suhrawaidy, JJ ) Chair 
MAN OF THE MUNICIPAL COMMISSIONERS OF 

Dacca v. Krishna Das Nag. 36 C. L. J. 189 : 

64 I. C. X68. 

S. is {%)-— Right to vote— Assessment of 

income lax on joint income of father and son as 
members of joint family— Rights of father and 
$0i& 


BENG. MUNICIPAL ACT, S, 85, 

The income of a father and his son as members 
of a joint Hindu family were jointly assessed lor 
purposes of income tax, The son brought a suit 
for deefaration.that he was a qualified voter under 
S. 15 (2) of the Beng. Mun. Act because he was 
assessed to income tax and under cl, (3) because 
he was a graduate and occupied a holding along 
with his father Held % thnt the income of both 
the father and the son having been assessed* both 
of them were qualified claim to be v oters 
under S 15 (2). 88 C. 501 D'st. 

From the mere fact of a person living with 
another individual occupying bv reason of some 
connection with or relation to him such as son 
or servant, he cannot beconsideied to be a person 
occupying a holding within the section. Hence 
the son was not qualified to be a voter under Cl. 
(3) of the Section. 2 C\ W. N 689 foil *. 15 C. L, 
J, 689 Ref. ( Shamsttl Hilda, J) Charu Chandra 
Mazumdar v. Chairman of the Faridpur 
Municipality. 26 C. W. N. 412, 

S. SO— Levy of rent or toll - Goods placed 

on the road— Right of Municipality. 

In the absence of a contract creating the 
relation of landlord and tenant, the Municipality 
is not entitled t > levy a tsx from any person. 

The pioperty m the road has been vested in the 
commissioners bv S. 30 of the Act and the muni- 
cipality can use the road as owner of it for the 
purposes of the Act. {Jwala Ptasad , J ) Dhunmun 
Chowdhury v. Emperor 3 Pat L T. 339 : 

(1922) P. 286* 

Ss 29, 34, 37 — Execution of de'd by 

municipal council — Formalities for — Deed signed 
by chairman alone — Effect of 

The expression * 4 signed” in S. 37 of the Bengal 
Mun* Act implies that the signature must be 
affixed for purposes of execution of the document 
and the insertion of a name, in any pa<t of the 
writing, in a manner to authenticate the instru- 
ment, is sufficient But if the name occurs in a 
document, not as authenticating the whole, but 
only for a particular purpose o only with refer- 
ence to a p irt, it is not an effec’ive signature, 
{Mookerjee and Chotcner , JJ.) J. D. Ezekiel v. 
Annada Charan Sen. 36 C. L, J. 109. 

S. 45 — Refusal of license— Application 

opt disposed of within thirty days— Licensed 
ware-house and Fire Brigade Act, Ss. 7 and 15 — 
Order by Vice Chairman if legal. See (1921) Dig, 
Col. 45 Superintendent and Remembrancer 
of Leg*.l Affairs, Bengal v . J* S, Mull. 

66 I, C, 423 : 23 Cr. L. J. 284. 

S, 54— Encumbrance — Meaning of— 

Lease to collect rent. See (1921) Dig, Coil. 44* 
Mt. Shahzadj Bf.gam v . Kokila. 1 Pat. 88 ; 

(1922) P. 389 : 3 Pat. L. T. 816. 

Sa 85 (a) and 87— ‘‘Circumstances and 

property Several persons — Liability of each — 
Other person in jomt occupation— Defects in 
assessment list. See (1921) Dig. Col, 46, Chair- 
man, Jalapaiguri Municipality v. Jalapaigori 
j Tea Company, Ltd. 26 C, W. N, 34%: 

! - - 4 v , <1922) m, 
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BENG. MUNICIPAL ACT, S. 101. 

-S 101 — Machinery — Waterworks— Stoi - 

age and balancing tank - Liability to tax < 

The Corporation of Calcutta owned a reservoir 
and pumps for toe supply of water to Calcutta 
They erected a large tank called a balancing tank 
supported on columns so as to give it eleva ion, 
This tank could be filled by pumping from the 
reservoir, and wnen desired water could be re- 
leased from it into the mam supply pipe nearer 
Calcutta than the reservoir. The vvatei so le- 
leased flowed through the Dipe by force of 
gravity ; it not only increased the supply by its 
own volume, but also accelerated the velocity of 
the whole body of water passing through the 
supply pipe. The tank eaabled the appellants to 
increase the supply during part of the day when 
the hourly consumption exceeded the capacity of 
the reservoir and pumps : — Held , that balancing 
tank was not •* machinery 99 within S. 101 of the 
Bengal Municipal Act, [Lard Atkinson). Cor- 
poration of Calcutta v Cossipore and Chit- 
pore Municipality. 49 Cal. 190: 26 C. W, N. 761: 

(1922) P C 27 . 67 I. C. 926 : 15 L. W. 253 : 

43 I, A 435 (P C ) 

S S , 178 and 271 — Objections to notice — 

Disposal of — Prosecution when justifiable . 

Where a notice is served on a person to remove 
a latrine under the Bengal Municipal Act, he is 
allowed to file an objection which has to be dis- 
posed of under S. 178— If the objection is allowed 
the Original order is cancelled thereby ; if not, a 
fresh period of time is to be given to comply with 
the requisit on. 

Where therefore an objection petition was 
filed, but that was not legally disposed of, and no 
fresh period of time was mentioned for removing 
the latrine Held , a prosecuton under S. 271 was 
illegal. [Jwala Prasad , J.) Rampartap Lal v. 
Barh Municipality. 3 Pat. L. T. 301 : 

(1922) P. 183 : 66 I C. 417 : 23 Cr. L. J. 273. 

S. 234 — Scope of . 

S. 231 of the Bengal Municipal Act is an 
ejnergeney section whereby a person who wants 
to use a road is temporarily allowed to deposit 
any moveable property on it, on payment of 
reasonable fees to the mumcip ility. But under 
the section, the mun cipality is not entitled to 
lease out it* right for carrying on trade, etc j 
[Jwala Prasad, J.) Dhunmun Chowdhury v ; 
Emperor. 3 Pat. I. T. 339 : (1922) P. 286. 

*S 234 — Scope of Rights of Munic pality ] 

to Ifcase out rights for keeping shop, etc. See j 
Bengal Municipal Act, $s. 30 and 234. 

3 Pat. L. T. 339. 

Ss. 237, 238, 239, 210 and 241— Material 

alteration— Enlargement of buildmg— Bye-law 
prohibiting creation of building. See (1921) Dig 
4!&L 47 Basant Kumar Bose v The Chairman 
of Giridith Municipality 1 Pat. 44 . 

> , i i"' ^ < 3 Eat. L. T. 143 : 11922) F. 56. 

2 87— Ruies not framed by the 
Municipality under S. 241 — Conditional sanction. 
See (1921) Dig. Col. 47. Brjj Bbhari Lal v. 
The Chairman of Daltonganj Municipality. 

& Pat, L. T. 230 ^ 1 Pat. £6 : (1922) P. 118 


BENG MUNICIPAL ACT, S. 356. 

S, 23 Notice under — Calculation of a 

time of service. 

The^e is nothing in S. 288 of Bengal Municipal 
Act to suggest that the period of 15 days should 
run irom the date on which the Commissioners 
have knowledge of the building- The period 
should run from the date ot the commencement 
ot the erection ot the building ( Contis and 
Macphcrson , JJ.) Ramdhani Lal v. Chairman 
of Patna Municipality. 1 Pat 42 : 

(1922) P. 484 : 3 Pat. L. T, 779. 

§, ggl — Scope of — Place of business — 

Offence and unwholsome if affected by the 
section , 

S. 261 of the Beog. Mun. Act covers a case of a 
manufactory or place of business from wh’ch 
offensive or un-wholsome smells may arise 
The section covers not only cases which are per 
se offensive or noxious but also a manufactory or 
place ot business irom which offensive or un- 
wholsome smells may arise (Chatterjea and 
Panton r JJ ) Gobind Chandra Mullick v The 
Chairman of The Hoogly and Chinchura 
Municipality, 26 C. W N 994 : 

(1922) Cal 99 : 65 I. C 518* 

— S. 271 — Prosecution under — Order for 

removing latrine — Objection against not legally 
disposed ot — Effect See Bengal Municipal 
Act, Ss. 178 and 271, *3 Pat. L. T. 301, 

Ss. 261 and 273 (2) —Using a place 

as a kiln for making bricks — Country jpanjasap 
clamps . if within the pi ohibition. 

A “ Kiln” within ihe meaning of S. 273 (2) of 
the Bengal Municipal Act is a structure of a 
permanent nature. Making bricks by panjas or 
clamps as is done in the country side does not 
amount to using the place as a kiln and no 
offence is committed thereby under S. 273 of the 
Beng, Mun. Act ( Sanderson , C, J. and Panton , 
J.\ Superintendent and Remembrancer of 
Legal affairs, Bengal v Trailokhya Nath 
Chatterjee. 26 C, W. N» 926 : 

36 C, L J. 168 : (1922) Cal. 194. 

Ss. 279 and 310 — Lighting and water 

rates — Holding m joint occupation of two tenants 
— Onus, 

The Bengal Municipal Act provides that where 
there is more than one tenant the owner shall be 
liable for the Municipal rates lor water and 
lighting, unless the tenants jointly hold the hold- 
ing, 1 he status of the tenants and their relation*, 
ship, to each other and the extent oi the»r holding 
are facts peculiarly wdhin the knowledge of the 
landlord and it is for him to prove that the 
tenants are in joint occupation of the whole 
holding. ( Cuming , J.) Bishnupada Dey v. 
Chairman of The Maniktolla Municipality. 

64 I. C, 351 

8. 356— Distress warrant— .Service 

—Non mention of date of return , 

Under S. 356 of the Beng. Mun Act every 
notice, summons, or oilier demand lender the 
Act ma y be served personally on or presented tp 
the person to whom the same is addressed or 
may be left at his usual place of abode with sop& 
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BENG. MUNICIPAL ACT. S. 383. 

adult male member or servant of his family. The 
mere tact that the date of return is not mentioned 
in a distress warrant does not render the distress 
illegal. {Miller, C J . and Ross, J .) Govern- 
ment Advocate of Bihar *nd Orissa v m 
Ganga Prasad. 1 Pat. 423 . 3 Pat L T. 559 : 

(1922) P. 532. 

S. 363 — Sutt bv municipal servant 

against chairman for salary — Limitation . 

A suit by a municipal servant for recovery of 
money due to h-m under a contract with the 
municipality is one for breach of contract and is 
not governed by S. 363 of the Bengal Municipal 
Act. It is only in cases where plft claims damages 
or compensation lor a wrongful act committed by 
the Commiss'oners or the*r servant* in the exer- 
cise ot their statutory powers that S 363 applies 

6 C. 8 foil. 3 C. L J. 376 ref. { Richardson , J.) 

Paxchaxan Chatterjee v. Santosh Kumvr 
Bose. 65 I C 105. 

BENGAL MUNICIPAL ELECTION RULES, Rr. 4, 

7 and 29 — Application for removal of name of a 
voter from register — Application by the voter for 
inclusion of his name in the register — Powers of 
District Magistrate 

A certain name was entered m tae Register of 
voters prepared under R 4 of the Bengal Munici- 
pal Election Rules, Several applications were 
made to the Cha rman of the Municipality under 
R. 7 for removal of his name and the said voter 
too made an application under R. 6 for it elusion 
of his name in tne Register. All these applications 
were disposed of by the Cha'rman on the sune 
date He allowed the applications under R. 7, and 
directed the name of the said voter to be removed 
from the register. The said voter thereupon 
applied to the District Magistrate under R. 10 
who rertored his name m the register. On appeal 
it was contended that R. 10 was inapplicable be- 
cause the name of the said voter was already on 
the register when he made the application under 
R» 6. for inclusion of his name therem. 

Held , that the Chairman could not have dealt 
with the application of the voter in question 
before he had decided the applications under 
S 7. and he had not rejected tne application of the 
said voter as premature. In these circumstances 
the application might well be regarded as having 
been presented on the day and after the applica- 
tion under S. 7 were disposed of although it was 
on the record even before. In that view the 
Magistrate had power under R. 10 to make an 
order for the insertion of the name in the register. 
Besides R 29 gives a general power to the Magis 
trate to decide alt disputes arising under the 
rules ; so the Magistrate had power to decide the 
point under R. 29 {Chatter} :a and Ntwbould , 
JJ } Syam Chand Basak v. Narendra Nath 
Basak. 26 C. W. N. 147 

BENGAL N. W. PROVINCES AND ASSAM CIVIL 
COUBXS ACT (XII of 1887), S. 21— Forum of 
appeal— Exaggerated valuation— Effect of. See 
(1921) Dig. Col. 49 Babar Shah v. Mahomed 
RAFI0* R. L 3 A 15. 

, i *' , 

-r-— — S. 13 (2) — Transfer of business?— Assign* 
of business within local limits of one 


BENG. P, S. REGULATION. 

Subordinate Court to another by District judge — 
Etfeet q>. See C. P. Code, S. 150. 

26 C. W, N, 216. 

BENGAL PATNI REGULATION (VIII of 1819} 
S. 3 —Kabuhyat providing for delivery of ghee 
and kid — Nature of provision — Abwab — Effect 
on Reg % 5 of 1812, S. 3, 

Where a kabuhyat contained a stipulation that 
the tenant was to pay one seer of guee a»d one 
hid every year. 

Held , under the circumstances it was of the 
nature of an abwab and hence not recoverable. 

The geneiat law against a b wabs as embodied 
m S. 3 of Reg V, of 1812 is not intended to be 
restricted by the Patni Regulation. [Sithrawardy 
and Cuming t JJ .) Ram Taran Tew ary v. Sm. 
Kumeda Dassee 26 C W. N. 634 : 

(1922) Cal. 80 : 68 I C, 161. 

S. 11 — Ehudkhast uuyaf — * Protection 

from ejectment — Extent of. 

Under S 11 of the Bengal Patni Sale Regula- 
tion a person who is a kbudkasht raiyat is 
protected from ejectiow fron\the holding including 
the part he uses lor residential purposes as well 
as the waste land and the land he cultiv?tes 
Kbudkasht raiyats are rai>ats cultivating lands in 
their own village or in the village in which they 
are residing. \Newhould , /,) Krishna Pramada 
Dasi v . Rash Behari Das. 67 I. C. 709* 

Ss. 14 and 17— Patni sale — Deposit — 

Withdrawn by holder ot decree against Patnidar 
— Purchaser’s right to recover — Attachment. See 
(1921) Dig, Col. 52, Maharaja Bahadur Sj^gh 
v. Abdul Rahim. 1 Pat. 5 : 3 Pat. L. % 37 : 

(1922) P. 394, 

BENGAL. PERMANENT SETTLEMENT REGULA- 
TION (I of 1793) Bengal Regulations { XIX of 
1793 and II of 1818) — Permanently settled estate — 
Churs formed subsequent to settlement — Liability 
to assessment — Non-navigable river — Ownership 
of the bcd-Bengal Alluvion and Diluvion Ac${lX 
of 18*7) S 6. 

Land whether cultivated or waste at the time 
of the settlement, but included in a permanently 
settled estate, are exempt from further assessment 
under Bengal Regulation I of 17 4 3. But this 
protection extends only to lands actually in exis- 
tence at the time of the settlement and specifically 
included in the estate as settled, 

Churs formed after the decennial settlement 
within the limits of the zemindar! *are to be 
treated as unsettled under Bengal Regulation If 
of 1890, even though the river bed irom which 
the churs have been thrown up was the property 
of the zemindar at the time of the settlement an p 
the jurrma u as imposed on the zemindad as a 
whole. It is therefore competent to the Govern- 
ment to assess to public revenue under Bengal 
Act IX of 1847, Churs formed in a non-navigable 
river both where it flows through a permanently 
settled zemindari and w thin the middle line of 
the river where it is the boundary of the zemin- 
dari. The fact that the whole or half of |h& 
river bed, as the case may be was part of the 
permanenlty settled estate does cot affect the right 
of the Government to assess the churs in qpes&G& 
I. L. R. 17 Cal, 590 
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BENG. P. S. REGULATION. 

Caw.) Secretary of State for indu in Coun- 
cil V . MAHARAJA OF BURDWAW 

49 Cal. 103 . 42 M L. J. 61 : 26 C W N. 619 : 
4 U, P- L R. (P. C } I : 35 C. L J 92 : 
(1922) P. C. 6 *. 67 I’ C 835 . 43 I. A 565 (P. C-) 

River bed — Inclusion in thak boundaries 

of estate — Effe t of. 

From the fact that the bed of a large navigable 
river is shown to be included within the thak 
boundaries of a particular estate, it does not 
iollow that the bed was settled with the zemindar 
at the time of the permanent settlement. {Hooker- 
jee,A. C. J and Fletcher, /.) Soudamini Dasya 
Chowdhurany v. Secretary of State. 

65 I C. 76. 

BENG POLICE ACT, Ss. 30 and 32 —Processions 
and assemblies — Notification requiring a license 
for — Power of District Superintendent ot Police 
to issue notification — Legahtyof general notifica- 
tion. See Penal Code Ss. I4i and 145. 

3 Pat. L T. 585. 

BENGAL PUBLIC DEMANDS BECOVEBY ACT. S. 

4 — Public demand— What is — Certificate, issue of 
The 'Public demand’ mentioned in S. 4 of the 
Public Demands Recovery Act includes a demand 
payable to the Collector by a person holding any 
interest in land, when such demand is a condi- 
tion of the use and enjoyment of the land. ?. 4 
should not be so interpreted as to authorise the 
i .sue of more than one certificate in the prescrib- 
ed form wuh regard to a single demand broken 
up into fragments (Mookerjee an l Cuming , JJ .) 
Pratab Chandra Jana v. Secretary of State 
35 C. L. J. 304 : (1922) Cal. 101 : 67 I. C. 375. 

t— S. 37 — Unauthorised action of revenue 

authorities — Civil courts if can interfere. 

When the action of the revenue authority is 
wholly unauthorised. S. 37 of the Public Demands 
Recovery Act does not oust the jurisdiction of the 
(Civil Courts to make a declaration, issue an in- 
junction or to grant other adequate relief, 
Mookerjee and Cuming, JJ.) Pratab Ch\ndra 
Jana v. Secret vry of State. 35 C. L, J 304 * 
(1922) Cal. 101 : 67 I 0 375 

(I of 1895) S 10 — Notice — Omission 

to serve — Sale a nullity — Bengal Act / of 1913 — 
Effect of. 

Under S 10 of the Bengal Public Demands 
Recovery Act the omission to serve a notice 
under S, 10 make' the sale a nullity. In such a 
case the plaintiff need not apply to set aside ihe 
sal® but can sue for possession on the footing 
that the sale has not affected his title. The suit 
frould be governed by art 142 of the Lirn Act. 
{Mookerjee ami Chotzner , JJ) Laht Mohan 
Sen v , Manoranjan Ghosh Chaudhuri. 

, ' 36 C L. J. 203. 

to and 31 — Notice — Service of — 
Dea W of one sharer before notice — Effect . 

The ^rords M and also in some conspicuous 
part Of the land** in S. H refer only to cases in 
which the service is effected by fixing a copy in 
same conspicuous place It) the office of the 
ertificate officer and not to cases in which theg 


BENG. REGULATION (XVII of 1806 ) 

notice is served by fixing a copy on the outer 
door of the house in which the judgment-debtor 
oidmarily dwells or carries on business. 

Where the judgment-debtor could not be 
found at home nor could service be effected on 
any adult male member and the only information 
which could be obtained was that the persons on 
whom notice was to be served were in some 
distant town, the only alternative left is to serve 
by fixing the copy on the outer door of the house. 

Where one of the sharers was dead prior to the 
serving of the notice, the sale is not wholly void. 
[Coitits and Ross t JJ ,) Beni Roy v, Babui Bacha 
Kuer. 1 Pat. 273 * (1922) P. 546. 

S. 31 — And also in some conspicuous 

part of the land”— Meaning of — Sec Bengal 
Public Demands Recovery Act, Ss. 10, 31, 

1 Pat, 273. 

(Ill of 1913) Ss 3 (1) 36 and 37 —Not 

rtU os pecttvc— Cause of action accruing under 
S. 10 of Act I of 1895. 

Act III of 1913 is not retrospective in its opera- 
tion and does not extinguish or modify causes of 
action which have already accrued by failure to 
serve the notice under S. 10 of Act I of 1895, 
S 36 of Act III of 1913 controls S 3 (1). S. 37 of 
the Act bars the jurisdiction of the civil c^urt 
only where the question relays to the making 
execution, discharge or satisfaction of a certificate 
djly filed under the Actor relates to ihe con- 
firmation or setting aside or a sale held in 
execution of such certificate. {Mookerjee and 
Choicer, JJ.) Lalit Mohan ?>en v. Manoranjan 
Ghosh Chowdhury. 36 C. L. J, 208. 

BENGAL PUBLIC GAMBLING ACT (II of 1867) 

Ss. 11 and 11 (a) — Game of skill — Game of chance 
— “ Ring game 9 ’ — Finding of fact. 

In considering the question as to whether a 
game is one of skill or of chance, the Court must 
have regard to the fact whether the preponderat- 
ing element is one of skill or of chance. It is a 
question of fact and of degree in each case and 
m the absence of grave error, the High Court 
will not interfere in revision with the finding of 
the Magistrate ( Jwala Prasad, J ) Damri 
Mian v Emperor. 22 Cr. L. J. 390 : 61 1 C. 518. 

BENGAL REGULATION (XVII of 1806) -Foreclo- 
sure-Delivery of possession by mortgagor to mort- 
gagee —Surrender — Act X of 1877. 

A mortgagee of the year 1875 provided that 
on default of payment of the money due 
within 2 years the mortgage would operate as a 
sale. After the expiry of the period the mort- 
gagee applied for foreclosure under Bengal Regn 
17 of 1805 and a notice was issued under S. 82 of 
Act X of 1877 After the expiry of the period of 
one year’s grace, the c*se was consigned to the 
recoids. Thereafter the mortgagor delivered 
possession of the property to the mortgagee with- 
out process of Court and the mortgagee remained 
in possession Held that the delivery of posses - 
s*on by the mortgagor and the mutation of names 
in favour of the mortgagee operated as a surren- 
der of the equity of redemption on foot of the 
foreclosure proceedings. Since the mortgagee 
i P ossessi Da in pursuance of the foreclosure 



77 


OF INDIAN DECISIONS 


78 


BENGAL REGULATION (V of 1812). 

proceedings and not as purchaser the surrender 
did not require regis ration under Act X of 1877. 
[Kanhaiya Lai , J . QBasHIR Husain v, Chandra 
Pal Singh. 25 0. C. 83 (1922) Oudh 133 : 

68 I. C. 223, 

(V of 1812) (Beng Land Rev Sales) S 3- 

Law relating to abwab—If affee'ed by the Bengal 
Patui Regulation See Bengal Patni Regula 
tion, S. 3, 

26 €. W. N, 634. 

(XI of ISIS)- Resumption - Mahkanadau 

— Settlement holder— Arrangement between 

A person claiming mahkanadan right as 
against another with whom the settlement was 
made under Regn XI of 1819 must prove that he 
received a tent free tenure by a private arrange- 
ment with the settlement holder. [Mr Ameer 
Ah.) Jagdeo Narain Singh v. Balded Singh. 

3 Pat, L T. 605 : (1922) P C. 272 : 

36 C. L J 499 : 49 I A. 399 (P. C.) 

(VII of 1822) (Bong. Land Rev Settle- 
ment) S, 9 — Churlands — Temporary Settlement — 
Enhancement of rents of tenants . 

In the case of temporary settled estates such 
as is chur land, it would always be open to the 
revenue authorities to reassess the revenue and 
resettle the estate with effect from the expiry of 
a previous term of settlement To enhance the 
rents of the tenants proceedings under Part II oi 
Ch. X of the B. T. Act or S. 52 of the B. T Act 
should be taken. {Richardson and Suhrawardy , 
JJ ) Ashutosh Chakrabarty v . Dwarika Nath 
Mota, 36 C. L. J, 192 : 27 C. W. H. 121 

(XI of 1825) (Bong Land Rev. Settlement) 

S. 4 (1)— Accretion- 'Tenants' holding— Bed of the 
river forming property of landlords Right to 
accretion. 

Per Dawson Miller, C. J. and Jwala Prasad, J 
The first clause of S 4 of Bengal Regulation XI 
of 1825 applies clearly both to the case of a 
superior landlord, who holds from the Crown and 
to the case of the holder of a subordina‘e estate 
or tenure holding from a landlord intermediate 
between himself and the Crown and is Iimiied 
in each case to accretions from the lands of the 
person from whom he holds and to whom revenue 
in the ^pe Case and rent in the other is payable. 
tri the case of & superior landlord the person from 
whom he holds is the Crown and no one else. In 
such a case it is only where the Crown is the pro- 
prietor of the accreted lands that the section 
COmes into operation. To hold otherwise and 
permit a landlord to acquire in this manner a 
proprietary right in the land of bi« neighbour, 
with whom he has no relationship such as that of 
a tenant his landlord, would be going outside 
scope and intention of the section and per- 
mitting what in effect, would be confiscation of 
andlher man’s land. This consideration does not 
apply where the claim is by a tenant against 
land of his landlord, a claim which by the proviso 
to cl. (1) of S, 4 is limited to a right of property 
similar to that possessed by the tenant in the 
tenure to which the land may become annexed, 
a**d which by the same proviso carries with it the 
liability to pay an increase of rent. 13 M. I, A. 
4$pJRet. 1 L. J. 536 i 1 F, U T, disi. 


BENG. TENANCY ACT (1885), 8 3. 

Per Multi ck, J ; Bengal Regn. XI of 1825 does 
not piovide for lands m a large and navigable 
river the bed of which is the properly of m 
individual or those m a small and shallow 
river the bed of which is not the property oi an 
individual, The Regulation is not exhaustive. It 
is subject to rules of equity and justice. There- 
fore land gained from the river bed by refor- 
mation m situ or otherwise will if it can be identi- 
fied belong to the owner of the bed, except when 
otherwise expressly prov ded by the Regulation. 
This rule will preclude a tenant from acquiring a 
right of tenancy in an accretion from a river bed 
which was not the property of his landlord before 
emergence. 2 C. L. J 185 ; 11 W. R. 115 Ref. 

{ MilUr , C.J , and Mullttk and Jwala Prasad , JJ ,) 
Khubi Mahton v. Lechmi Das. 

3 Pat. L. T 513 : (1922) Fat. 258 : 

67 I C. 642 (F. B.) 
BENGAL REVENUE FREE GRANTS REGN, (37 
of 1793) S 15— Otherwise expressed tn the grant 
— Scopeof . 

The words ‘‘otherwise expressed in the grant'* 
in S 15 of Regn, 37 of 1793 include a grant 
made to a person and his heirs. [Das and Adami, 
//.) Golam Nabi v. Chowdhuri Basudeb Das. 

1 Pat. 201 . (1922) P. 411. 

BENGAL SURVEY ACT, S. 41— Collector — Assis- 
tant Settlement Officer — Delegation of functions. 

Where a Revenue Officer is appointed with the 
additional designation of a Settlement officer he 
is vested with the powers of a superintendent of 
Survey under the Bengal Survey Act, and he can 
delegate his functions under S. 41 to an Assistant 
Settlement Officer. ( Coutts ami Ross , JJ,) Babg 
Balgobind Rai v Behari Lal. (1922) Fat, 114* 
3 Fat, L, T. 617: 66 I* C 47L 

BENGAL TENANCY ACT {VIII of 1885 ^Applic- 
ability of —Suit in ejectment — Under-tenancy. 

A suit to eject an undertenant of a tenancy 
consisting of homestead and agricultural land at 
its inception, is governed by the B. T. Act and 
not by the T. P. Act, [Ncwbould, I.) Abhaipada 
Sircar ik Ator Dome. 67 I. C. 66. 

Landlord and tenant — Interest of an 

under -raty at tn Bengal — Whether heritable* 

The interest of an under-raiyat in Bengal is 
not heritable. 31 Qal, 757 (F. B.) Referred to, 
(Ncwbould and Panim, JJ J SUTU BiBI t*. JamjNI 
I Sundari Guha 1922 Cal* 2i& 

| Non- transfer able occupancy holding — 

Sale of the holding in execution of the money 
decree against the kokler — Consent of the land- 
lord 

The decree holder* not being the Isffidiord of 
holding can, against the will of the judgment 
debtor and without the express consent of fhe 
landlord cause a portion of the judgment debtor’s 
occupancy holding to be sold m execution of a 
money decree, there being local Custom of trans- 
ferability. (Dawson Miller C. J, Das and Adam* 
JJ.) Sundar Mohan p. Ghana Raut. 

3 Pat. L, T. 205: 1 9221 114, 

S. 3— Landlord and tenant^- €mnf of 

waste land for purposes of culiipaUm-^Mo W^ 
reserved till land culHvaUd^—KtfAcU •T'fcpiS®' 
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BENG. TENANCY ACT (1885), S. 3. 

The immediate payment of rent is not an 
essential factor in the creation of a tenancy. It ts 
by no means unusual for waste lands to be grant- 
ed to a tenant by his landlord with a stipulation 
that no rent shall be payable until they are 
brought under cultivation There is nothing m 
the B, T, Act wbcih prevents such an arrange- 
ment, {Miller C, J . and Mulltck , J t ) Rani Chater 
KUMARI DEBI V. PRATAPDHvJJ SlXGH. 

67 I, C. 839. 

— Ss. 3 {3) and 4 — Scope of — Lesssee of pri- 

vate land — Status of. 

Ss. 3 B) and 4 of the B.T, Act do not separately 
or conjointly create or confer upon any one any 
status or right. They are mere definition sections 
specifying the classes of tenants to which the Act 
applies A lessee of Zerait land is a tenant under 
S. S (3) only during the continuance of the term 
ota the expiry of which he becomes a trespasser 
{Sir John Edge.) Mahanth Jagarnath Das v. 
J \nki Singh, 43 M L. J. 55 : 

26 C. W. N. 833 : 35 C. L J. 506 : 

11322) X W. N. 4X0 : 1 Pat. 340 
31 M. L. T. 231 (P. C ) : (1922) P. C. 142 : 

66 I, C, 377 - 3 Pat, L T 197 : 

49 I. A 81 (P, C.) 

S. 5 — Ejectment — Homestead land in 

Municipal limits — Non- transferable holding — 
Sale of for residential purposes — Recognition by 
landlord on payment of enhanced rent— Effect of. 

Where a raiyat occupying his homestead within 
the residential suburb of tbe Naramgunj Munici 
pahty as part of his non transferable occupancy 
bolding firs', sold the rest of the holding to a 
certain person, and next sjld h * homestead To the 
defendant, a pleader wh> purchased it for the 
purpose of his residence and for carrying on his 
profession as a pleader in the local Civil Courts, 
was recognised by t ie plaintiffs landlords, on 
payment of salami and was granted lent receipts 
in the forms preset ibsd in the Bengal Tenancy 
Act as for a kasht holding, while the rent pre- 
viously paid was now quadrupled . 

Held, in a suit brought by the plaintiff for 
ejectment of the defendant after service of six 
month's notice to quit terminating wit i the end 
of a year of the tenancy that the defendant's con- 
tention that hrs tenancy was m continuation of the 
old tenancy of the out going raiyat was not 
maintainable, that the tenancy originated *n a 
fresh settlement with the plaintiffs and that in ; 
view of the purpose of wnich the new tenancy 
created it was governed by Lhe provisions of 

e t Act 16 C. 652 ; 19 C, 489 ; 27 C. 205 
reC {teunon and Abdul Majid , JJ t \ Harendra- 
komar Ray Chowdhury v. PKrvkishore Pal 
26 C. W. N. 389 : 1922 Cab 201. 

-S. 5 — Land let out for cultivation — 

* whether tenure holder — Presumption 
' 5 (5) whether applicable . 
jf&tf y fto ? appljcition to the case of a per- 
dk£s hot hold more than one hundred 
.bighas of land there will be no pre su- 
mption If to his being a tenure holder. The true 
&cype and meaning of S. S are that, where the 
gpurpose for .which the tenancy was originally 
ere ited is known and dearly proved, no other 


BENG. TENANCY ACT, S 18 B. 

presumption as to the tenancy being otherwise 
than what the origmal purpose is, is admissible. 
If land is expressly leased out to a person lor the 
purpose of cultivation and he was prohibited 
from making settlement of it with any other per- 
son, or granting Shiktm faiti thereof, or using 
the land in any way which would interfere with 
cultivable nature thereof, the lessee is only a 
Shtkmidars and not a tenure holder under S, 5 
{Jwala Prasad and Buckmll,JJ.) Beni Chaudhuri 
V. Triloke Nath Tewari. 1922 P. 425. 

S. 5 (5) — Tenureholder— Raiyat — Rep 

ere nee to mode of use— Engagement between 
Government and st dement holder . 

Where a person occupies alluv.al accretion 
without entering into an engagement wr h the 
collector before taking possession, but he is 
allowed to remain m possession on payment of 
rent, he is a tenant— 17 C. L. J. 431 , 22 C L. J. 
132 Ref. The Revenue authorities are competent 
to make a mahkana settlement of the lands with a 
third person. 34 C, L. J, 779 Ref; {Mookcrjee 
and Cuming, JJ .) Rani Hemanta Kumari Debi 
v. The Midxapur Zamindari Company. 

35 C. L J .493. 

S. 7 — Enhancement of rent — Right of 

landlord —Question not to be raised on second 
a ppcal . 

Where the landlord seeks to have the rent of a 
tenure-holder enhanced, the first pnnt for in- 
vestigation is, whether the rent is liable to en- 
hancement, When this has been made out, the 
next point for determination is, whether there is 
a customary rate payable by persons holding 
similar tenures in the vicinity. It is only when 
this has been answered in the negative that the 
rent can be enhanced up to such limit as the 
Court thinks fair and equitable. Where none of 
these matters had been inves igated in the Court 
of first instance nor raised there, the question 
could not be raised on appeal. {Mookerjee and 
Cuming, JJ.) The Midxapore Zemindar y Co. 
Ltd, v Sridhar Mahata. 49 Cal. 866 : 

36 C, L, J, 96 * (1922) Cal. 151 : 67 I. C. 775. 

S. 12 — Landlord — Right to sue for rent 

— Usufructuary mortgagee from tenant . 

The landlord of a tenure can sue for rent the 
usufructuary mortgagee of his tenant if the said 
mortgagee having taken possession of the mort- 
gaged property, 12 C. 185 10C. 443 Rel, {Teu- 
non and Newfould* JJ.) Nityananda Sarkar v % 
Hari Mohan Sarkar. 64 I. C, 750. 

I ~S. 16— Applicability of — Purchaser from 

tenure — holder. See (1921) Dig, Col. 66 Mesba- 
hUddin Ahmed Chowdhury v. Abdul Bqrkat. 

65 I. C. 839. 

S. 18 B — Documents — Recitals relating 

to tenure — Admissibility against tan llord. 

Recitals in a deed of gift to which the landlord 
is not a party and relating to the incidents of 
tenure are not admissible in evidence against $ie 
landlord under^ S. 18 Bengal Tenancy Act, 
{Mookerjee A , C. J. and Fletcher J.) TJjir 4&I 
Sardar v . Shadhai Behara, 35 C, I*. 

1 (1922) M - L C/lOOa. 
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— Ss, 20, 21, 160 (d) and 167— Ejectment— 

Haiyat holding at fixed rate —If can aeqirre right 
of occupancy See {1921} Dig. Col. 56 Sarbeswar 
P \tra v, Mah\iuj Sir Bejoy Chxyd Moh\t\p. 

(1922) Cal. 2S7, 

S. 22 — Amendment (1 of 1907} not re 

tr os fee live. 

The amending Act (I of 1907} has no retrospec- 
tive effect. Where a tenure holder brought the 
subordinate raiyati interest before the amendment 
of S. 22 oi the 8, 1\ Act in 1907, the subordinate 
right does not lose its separ?*e existence and 
merge in the superior r»ght alter the amending 
Act of 1907 came into lorce 15 I. C* 70S ; 38 I, C. 
534 Ref. (Suhrawardy and Cumins*, JJ, Abdul 
Rekib Khay v, Jilal Ahmed 65 I, C, 584 

8. 22 —Collectorate partition— Effect of— 

Possession , 

In all cases where there is a Collectorate parti- 
tion between co-proprietors if the lands are 
merely the bakaht lands of the landlords be! ore 
the partition, then in the absence ot any special 
arrangement come to between the landlords 
themselves at the time of the batwara , none ol 
them has the right to dispute the possession of 
those takhta the particular lands in question fall. 
The only exceptions are those which ar e created 
by law either under the Bengal Tenancy Act or 
under some o her provision of law whereby a 
tenancy interest or possibly some other interest 
in land is acquired. (Miller, C, J and Adami 1) 
Qyamuddin Khan z\ Ramyad Singh, 

3 Pat, L, T. 419 : (1922) P, 354 • 67 I. C. 530. 

g, 22 (2) — Co sharer landlord -Pa* chase 

of holding — Collectorate partition — Effect of hoi 
ding allotted to another co-sharei — Continuance 
of tenancy. 

When a co sharer purchases the holding of an 
occupancy raiyat, and upon a Collectorate parti- 
tion the holding is allotted to the share ot another 
co-sharer, the tenancy right continues and the 
holding does not cease to exist* Uqder S 22 (2) 
pf the B. T. Act of 1883 the occupancy right mly 
ceased to exist but not the holdiug itself. 24 Cal 
143 : 32 Cal. 386 foil. 

* Quaere:— What will be the position under the 
Amending Act of 1907 ? (Das and Adami , JJ .) 
Basudeo Narain v, Radha Kishun* 

3 P. L. T, 22 : (1922) Pat, 55 : (1922) P, 62 : 

65 L C, 281, 

* S 22 (2 )— Occupancy holding— Purchase 

by co^sharer landlord — Partition by Collector — 
Allotment to another sharer -Effect of, 

A co-sharer landlord, who purchases an occu- 
pancy holding and becomes liable to pay pro- 
portionate rent to the other co-sharers under S. 22 
(2) of the B, T. Act, cannot be ejected from the 
purchased holding, when it is, upon a subsequent 
electorate partition, allotted to the takhta of an- 
other co-phoprietor, 2 P. L. T 163 appr. The 
terms *kasht or *Bakashf are words of art in- 
troduced for the- purpose , of understanding the 
possession of lands by the proprietors and the 
tenants. (Jmala* Prasadi A, C, J, and Das , J.) 
JfAN J2>KIS?HORE SiNGH tU .M ATHU RA SAHU. 

L? T . 3 Pat L.T 13 : ( 4922) P. 193 : 65 I. C 536- 


— S. 22, Sub S. (2) —Outtpatny holding 

— Pith tune by pvt proprietor— Effect of. 

Under S. 22, .sub S. (2} of ihe B, T. Act on a 
trails er of an occupancy the holding disappears, 
and the purchaser holds the land as a joint prop- 
rietor or joint tenure-folder, as the case may hi. 
To put the nutter briefly, the pm chaser enjoys the 
land m his cha^ac.er of proprietor or tenure- 
holder and not as a raiyat. But as upon the 
disappearance of the tei ant right, all the holders 
of the superior interest would fitma fade be en- 
titled to possession, th.r one amongst U etn who 
is allowed to keep exclusive posses- ion of the 
land is made ro pay his cosharers a fair and 
equitable sum loi such u^e and rccupation 'Ihe 
cosharers, who are deprived ot the rent they bad 
previously realised tr< m tre occupancy ruyat, 
are in this manner CJinpensated 'or their ios e . 
(Mooket jee and Chotzner , JJ } Pcrna Ch vndra 
Roy v, MumRA Muin\ Sahw 36 C. L. J 89, 

Ss. 23 - Rights of i minis. 

Tenants a*e entitled under S 23 to use the land 
for any purpose consistent with the provisions of 
the secuon. (Millet , C j , and Adami, J.) Grant 
u. Eklal Jh\. 3 Pat IT 387 (19121 P 171 : 

67 I C 49. 

Ss 23, 86, 87— Occupancy bolding held 

in shares by several tenants — Transfer of un- 
divided shate — Subsequent surrender— If amount 
to abaud 'ument — Separate portion t i a holding— 
Not separate holding under It. e Act. See (1021) 
Dig. Col. 58 Karim C’hakladar p. Smmatx 
Saporanness\ Bibi. 64 I. CL 339, 

Ss. 23 and 90 —Rai$at — Lease of fisfnry 

— Occupancy right, 

AVaiyat taking a lease ot fishery only carmtt 
acquire an occupancy right Uerem, but rf he takes 
a lease ot a holding of whic i poruons are under 
vyater then his right to the acquisition of occu- 
pancy rights m the entire holding inclusive oi the 
portion which forms the Led of the water cannot 
be defeated, the landlord may reserve the light of 
fishery when letimg out the land, (Muliick and 
Ross JJ.) Henry Hill & Co, v. Sheoraj Rai 

3 Pat L. T. 53 : (1922) P, 9 : 64 I C. 346, 


• * S 2d —Applicability of— Increased rent 

— increased area — " Specially ” meaning of, 

S. 29 has no application to an increase in the 
amount of rent by • reasba ; # ^ rfetfefek'' T'™ * 

It applies only to an facrea&lff tw tjpfl 
The word “ specially ” in the fOcron has ' 
reference to the quahium of the reduction of rent 
allowed for the consideration there mentioned 
but merely required that owing to special circp 
stances the rent is lower than it otherwise 
have been. Mere proof that rent' was al 
would not be sufficient, unless it is also |. s f , r 
that the low rate was arrived at f<?r a parflchlar 
consideratien. Conditions for bringing an en- 
hancement within the proviso (iii) to S. 29 consi- 
dered, (Miller, C. J. and Adami t J,) GRANt ?*. 
Eklal 3 ha. 3 Pat. li, T 387 : (1^1 fc. 171 : 

67 I C. 49. 


[On appeal from. , ... 

Ss. 29 — S»i< /4T reoi~-±I>'ete : n6fr± iMt & . 

S, 29 When (ivailable; -4 *<*.«; ;'tipra 
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BE m* TENANCY ACT (1885), S. 29. 

Where a tenant omitted to raise a defence under 
S. 29 of the B. T Act m a prior suit for rent he is 
not estopped from taking it in a subsequent suit. 
[Suhrawardy and Cuming, JJ.) Nafar Chandra 
Pal Chowdhury v. Bhusi Molla 65 I. C. 581 

-8, 29 (1) — Scope of — Continuous period of 

three years— Meaning of , 

The words 3 4 * continuous period of not less th3n 
three years immediately preceding the period for 
which the rent is claimed” m S. 29 (1) of the Ben- 
gal Tenancy Act do not mean the period for which 
rents are claimed collectively in the suit, but mean 
the period m respect of which the rent is payable 
asaseparte caasj of action. [Buckkmd and 
Cuming JJ 4 Jogendra Nath Maitra v. Go pal 
Chundra Saha. 64 I. C. 188, 


S. 29 (3) — Enhancement of rent— Right 

of landlord . 

To entitle a landlord to enhance rent under S. 
29 (3) of the B, T Act he must prove three things : 
— (i) that the raiyat has held his land at a spec al- 
ly low rate ot rent m consideration of cultivaiug 
a particular crop for the convenience of his land- 
lord : (ti) that he is released fiom the obligation 
of cultivating the crops . and (i i) that he deems 
the rent which he agi eed to pay fair and equit- 
able. 

S. 29 (3) of the B. T. Act applies where the pur- 
pose of the tenancy is the growing tf a particular 
crop and, in consideration of that the rent is not 
merely a low rent but a rent specially low on that 
account ( RossJ .} Eklal f ha v . William Meling 
G&ANT. 64 I, G, 332. 

See On appeal. 67 I. C. 49 ; 3 Pat. L T, 387 : 

(1922) P. 171, 

? — S, 29 (b) — Enhancement of rent ‘-Proof 

of previous rent by tenant— Onus on plaintiff 
landlord to justify enhancement , 

Where in a suit for arrears of rent at an en- 
hanced rate by the landlord, the tenant proved 
the previous rent and also that the enhancement 
was in excess of two annas in the rupee, the onus is 
upon the plff, landlord to justify the enhancement 
which was m excess of that allowed by S 29 (b) 
of the B, T, Act 36 C, 604 foil, [Mocker jee and 
Cuming, JJ). Rajendra Narain Mazumdar v 
Sheik Kalim. 49 Cal. 875 : 26 C. W, N, 758 : 

67 I. C. 813. 


* S* 30, 105 and 188 — Enhancement of rent 

— Co‘Sharer landlord — Receiver appointed not 
tnadi a party . 

I , Jp a groceedmg for enhancement of rent the 
cesharer landlords shown by the record of rights 
to be entitled to the lands were made parties, A 
receiver, who had been appointed in respect of 
th« snare of one of the co-sharer landlords at the 


{hsiance of a mortgagee of that share was not 
impleaded as a party to the proceeding. Held , 
ttffl amission to join the receiver as a party 
the proceeding though his joinder 
w§^4jj&ve been proper. [Adami and BucktulL 
SuRendra Sahi v Awadh Misser. 


3 Bat. L. T, 316 : 65 I C. 349. 


""'T'"' ,l, : i l, Ss..36 (b) and 35 — Grounds on which en- 
hancement andler S. 35 may be refused as in- 
equitable. See (1921) Dig. Col, 60 Ishanchandra 
DA3I v. Ram Prasad Aich, 65 I. C 656. 
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S 30— Suit for enhancement of rent and 

determination of fair and equitable rent— Distinc- 
tion — Fair rent. See (1921) Dig. Col. 60 Gobind 
Lal v . Ram Saram Lal 68 I. C, 433. 

Ss. 30 (b) and 182— Homestead land— 

Enhancement of rent— Money rent — Occupancy 
raiyat , 

There is nothing in S, 30 of the B. T. Act to 
restrict it to the land actually used for cultivation. 
Toattiact the operation of the section it is suffi- 
cient that the land in question is a holding held 
at a money rent by an occupancy raiyat. Nor 
would S. 182 remove homestead lands from the 
operation of S 30. It would no doubt be open to 
the tenant to prove that the rent of homes f ead 
land by custom or local usage is not liable to be 
enhanced under S. 30 (b) but lading the proof of 
any such custom or usage homestead land would 
c:me wi hin the operation of S. 30 (b). As to 
whether in any particular case an enhancement 
should be granted would depend on the circum- 
stances of the case [Cuming and Pear so n t JJ .) 
Raja Reshee Case Law v, Chintamoni Dalai. 

36 C. L. J. 305. 

S. 31 — Rent —Enhancement of — Sublease 

by occupancy raiyat not a ground for enhancing 
rent % 

The mere fact that an occupancy raiyat has sub- 
let part of his hold ng is nafe a sufficient reason 
for refusing his landlord an enhancement of rent 
uuder the provisions of the Act. [Wabnsley t J <} 
Basirudmn Sarkar v. Jogendra Mohan Das 

64 I. C. 182. 

Ss, 38 and 52 (b) — Tenant if can plead 

deterioration of land and abatement of rent in 
landlord’s suit for rent— Bengd Rent Act, S. 18 
See (1921) Dig, Col. 60 Sukhraj Rai v t Ganga 
Dayal Singh, 6 Pat. L, J. 665 : (1922) P. 169 : 

(1922) Pat. 132, 

$. 40— Agreement to pay rent in kind or 

m default fixed sum — No occupancy rights in 
raiyats — Right of Settlement officer to commute 
— Legality of Order — Civil Courts if can question 
See (1921) Dig. Col. 60 Mohesh Dutta Sukla 
v. Hukmat, 67 I, C. 946, 

S. 44— Homestead land— User for agri - 

cultural purpose— Ejectment— Urban holdings 
— Occupancy right 

Where homestead land ceases to be such and 
is let out for cultivation and both cereals and 
vegetables are grown upon it. the land is govern- 
ed by the provisions ot the B. T, Act and a lessee 
is a non -occupancy raiyat liable fio f be ejected 
only on any one of the grounds specified in S. 44 
of the B. T. Act 

Quaere Whether the B, T. Act applies to 
urban holdings as for instance in the city of 
Patna ? [Chamier C. /. and Sharfuddin , /,} Mt. 
Wajibunnissa Begam v. Fakira Mahton. 

3 Pat, L, T. 621, 

g 4 ^ — § un j f or ejectment — Refused to 

agree to enhancement of rent— Mode of service — 
Service on son if sufficient — C,P, Code^ 0% & 5, 

S. 46 of the Bengal Tenancy Act provides4hat 
a non-occupancy ryot shall not be ejected* fey 
for refusal to agree to an enhancement . of rent. 
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unless the agreement for enhancement is tendered 
to the raiyat, and the rules framed by the Govern- 
ment prescribe the provisions of the C, P, Code 
relatiag to serv'ce of summons as npplicvble to 
the mode of service* 

In a case where the agreement was served ©n 
the son of the raiyah and there was nothing to 
show either that the raiyat could not be found or 
that the son was an adult mate member of the 
family res : dmg with him held the service on the 
son was not a proper compliance with the pro- 
visions of Q. 5. R. 15 C t P. Code. {Mocker jee A, C. 
J. and Fletcher, J ,} Bhar\m Chand Guin r, 
KANAK SARKAR, 26 C, W. N. 359 : 

35 C, L, J. 203 : 68 I. C. 991. 

— : S 48 (a) — Scope of — Not applicable to 

case of rent in kind— ‘Eviction by title paramount 
— If a good defence to suit for rent, 

S. 48 (a) d:>es not apply to cases where the ren? 
fixed in the kabuhyat is rent in kind and not in 
cash, 29 C. L.,J. 284 refd to, 

Eviction by tilte paramount is a good defence 
to a suit for rent if the party evic ing has a good 
title, {N, R , Chatterjee and Newbould , JJ,) 
Krishna Kumar Shaha Roy v. Piku Fakir. 

(1922) Cal, 273 * 35 C. L. J. 159, 

—S, 49 — Ejectment Homestead — Occu- 
pancy right in 

A settled raiyat of the village holding a home- 
stead, though as an under-raiyat, or under a 
raiyat, acquires a raiyati right in that homestead, 
43 C,195 Ref, ( Stthrawardy and Cuming., JJ.) 
Isap Au v. Satis Chandra Roy, 65 I, C 504, 

-S, 49 (b) — Ejectment --Permanent lease 

by raiyat — Lessee if an under raiyat — Adverse 
possession . 

Where a raiyat grants a permanent lease with- 
out the consent of the tenure-holder and the lessee 
and his heirs remain in possession for more than 
12 years their status is not that of under-raiyat 
and they cannot ha ejected by the service of a 
notice to qmt under S- 49 (b) of the B, T. Ac*, 28 
C, 205, 17 C, W, N, 860 Rel, { Teitnon , J ) Purna 
Chandra Das v . Joy L\l Pay\da. 64 I C. 756, 

— * * -S. 49 (b)— Permanent sub lease by raiyat 

to under raiyat — If operative against -Grantor — 
Termination of under raiyati tenancy, See (1921) 
Dig. Col, 61, Chandra Kanta Nath v. Amjad 
Ali Ha|i, * 48 Gal, 783, 

— S » 50 —Coniininty of tenure — Variation 

of rent — Sub-division — Effect of » 

A sub-division of a tenure does not deprive the 
tenant of the benefit of S. 50 of the B. T. Act, nor 
does it affect the continuity of the tenure. A slight 
variation in rent, though unexplained, does not 
deprive the tenant of the benefit of the presump- 
tion under S. 50 of the B, T. Act {Mookerjee and 
Chats net, JJ.) Tarakumar Ghose v 9 Kumar 
Arun Chandra Singh, sec. I. J.389. 

45s, 56, 105 and 105 A. — Leitse for 3 years 

— Holding over —Rent — Presumption — Settle- 
ment of enhanced rent. 

A kabulial dated 1282 B S. for 3 years in 
^veur of certain tenants contained the following 
clause ** After the termination of the period of 
oettlenwt we shall talce a fresh settiemcai on a 

4^^ j s 1 - ^ - 1 * * «,* 
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proper reht.” It was further stated in the kabuhyat 
that *' we shall enjoy the tenancy for a fixed term 
under the conditions stated abo^e and to this 
effect we execute this raiyati kabuhyat for a fixed 
period.’ ’ The landlords did not exercise their 
right to take possession of the tenure or to alter 
the rent after the expiration of the term of the 
kabuliyats. On an application made before the 
Settlement Officer for settlement of fair and 
equitable rents on the grounds of excess area and 
that the rate of rent is lower than the prevailing 
rate and also on account of rise of prices of staple 
food crops. Held (1) the Kabuliyats were exe- 
cuted betore the B. T. Act came into operation 
and the term mentioned therein also expired 
before that date and (2) there was nothing to 
prevent the landlords from enforcing the terms 
of the kabuhyat after the expiration of the year 
1284 B. S. and the fact that they did not take 
possession or otherwise after any of the terms 
of the previous tenancy gave rise to the inference 
that a new tenancy commenced from after that 
date upon the same terms as regards payment of 
rent and other stipulations except the stipulat'on 
with regard to the period of the settlement, That 
being so the origin of the present tenancy should 
be considered to be from the year 1285 B S, and 
the presumption under S. 50 of the B. T, Act was 
rebutted in the case, {Suhrawardy and Gho<e , 
JJ.) Udoy Chandra Basu v , Mahomed Ali 
Beparl 65 I, €* 589, 

S , SO— P resit m pit on — Rebu Ha l — Con trac t 

of tenancy subsequently entered into between the 
parties , 

Where tiiere is a uniform payment of rent for 
20 years, it is open to the landlords to rebut tfie 
presumption arising in favour of the tenants 
by a contract of new tenancy entered into sub- 
sequently which entitles the landlords to claim 
rent from the tenants after the expiry of the 
term of the lease at the rate of rent payable for 
the cultivated lands of the village. [Mookerfee 
and Cuming, JJ ) SARAT CHANDRA DR t>AS 
v. Taraprasanna Bhatta Charyya. 

36 C* L. J. 333, 

Ss 50 and 115- - Record of Rights — 

Publication of — Presumption . 

After the publication of the Record of Rights 
in respect of a tenancy under Chap, X of the 
T r Act. the tenant is precluded by S* |1S foofb 
claiming the presumption Under S* $Oof the mSU 
(A 7 , R t Chatter jea and P<inton t //,) i&itX^'Xs 
BlDYASAGAR BHATTACHARYA 57. SXfcHb IfAifef. 

26 C. W. N. 945 : 64 1, C* 445. 

S, 50 —Rent'— Enhancement— Presump* 

Hon— uniform rate— Long period, 

A suit to enhance rent proceeds on * the re- 
sumption that a Zemindar holding #uder the 
Permanent Settlement has the right, from time to 
time, to raise the rents of all ihe rent-paying 
lands within his Zemindari, according to ‘the 
perganah or current rates* unless either he is 
precluded from the exercise of that right by a 
contract binding on him or the lands in ques%n 
can be brought within one of the exempt imaff 
recognised by Reg. VIII of 1793. Conseq^rea^y, 
m each of these cases, the natuxp 
* * v ' 
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and the conditions under which it is held is the 
primary qu,»stioi to be determined with reference 
to the doc inwn‘s and crcumstances di -closed 
therein [Mookcrjee a nd Chol.ner, JJ .) Abixas 
Chandra Das v . Muub A u Cuowdhury 

(1922) Cal. 461 : 36 C. L. J 196, 

; S. 50 —Rent —Partly payable tn kind 

and partly ni cash — Fixed Rent — Produce rent , 
Rent mems whatever is lawfiill/ payable or 
deliverable in money or kind by a tenant to his 
landlord on account of the use or occupation of 
the lahd held bv the tenant. It is in this sense 
that the expression * v rent ” is used in S 60 of 
the B, T. Ach The substantive rule enunciated 
in S. 50(1} and the presumption embodied in 
S. 50 (2) of he B. T Act do not become inappli- 
cable because a tenure holder or raiyar holds at 
a rent payable partly m ca-h and partly m kind 
or entirely in kind. 12 W R 14 , 14 W R, 3S8; 
15 W. R 479 Rel (Mooktrjcc and Chotzner . JJ } 
Dina Nath Pyc v. Rut S\ti Prasad G\rg\ 
Buudur, 27 C. W, N 113: 36 C L J 220. 


g, 50-. Sub division— Amalgamation— 

continuity of tenure if affected. 

S. 50 (3) of the B. T. Act was inserted for the 
benefit of the ryots and n t wUh a des gn to 
prejudice tenure holders The opera ion of S 50 
(0 and (2) is not excluded m the case of tenures 
merely by reason of sub-division or amalgama- 
ti»n. 36 C. 287 not foil. 

S. 50 U) of the B. T. Act contains the sub- 
stantive rule on the subject of protection from 
enhancement. The Subdivision of a tenure does 
not work a breach in the continuity of the tenure, 
if each fragment is held at a prop or dona 1 e rent 
and the aggregate rent equal the original rent. 
{Mookerjee and Rankin, JJ ) Krishn\ Kamini 
Dasi v). Nilmabhab Saha. 38 C. L 3 332 


X . 50 (1 & 2 ) — Applicability of— Per- 

manent Settlement— Presumption 
The words ** permanent settlement ,f in S. 50 
Sub. S, (1) of the B. T Ac r relate to the Per- 
maneub Settlement of 1793. The presumption of 
S, 50 3ub. S. (2) of the Act applies even if ihe 
renl was permanently settled at a iater date than 
3793, To gain the advantage of S 50 the defen- 
dant has to show that the rate of rent has not 
been changed from the time of the Permanent 
Settlement" of 1793. Even if S. 50 of the B T 
Act does not apply, the fact that uniform rent has 
been paid for a peiiod of 20 \ea**s might give 
rise to a presumption In favour of «he defendant. 
XX* j. 415 ,Rcl. {Greaves and Pauton , JJ.) 
MAKDfcAL V. RADHIKA MOHAN RoV. 

an t f! <xx± 


— — Ss. 50 fe) and 115— Final Publication of 

record of rights— Tenants plea of status of fixed 
Tate~How far barred -Defence by tenant in iand- 
% ~rdVSuit — Non-cult i vation . Sec ( 192 3 ) Dio. Col, 
Lal t>. Ram S4R4X Lal, 

_ 1 68 I. C 433 

a {^—Presumption— W hen arises. 

* Pot J * — ^lere demand on the part of 

for an enhanced rent and refusal to 
acknowledge -the old rent does not 
pmbieUmto #eprivejhe fegmi of the .benefit erf 
the provisions of $, 50 * The rent at which a 
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tenanc/ is held continues until a change has 
actually been effected Such change can be 
affected only by conseut or by proceedings m 
Court. 

The special Judges finding that the tenants 
have held at rents which have not been obtained 
for the twenty years preceding the sirt and that 
the preMunotton thus arising has not been rebutt- 
ed wa-> affirmed in the absence of majority of 
kitbuhyats , 

Per Hu hi, J .—The presumption under 
subsection *2 of S. 50 can only arise when the 
tenant proves affirmatively that he has held at 
rent or rate of rent which has not been changed 
during the ^0 years immediately before the 
institution of the suit or proceeding. These 
words place on the tenant the burden of proving 
e ther that he has actually paid rent at a uniform 
rate for twenty years or that if not actually paid 
tbe-e has been at any rate an agreement between 
him and his landlord that he should hold at the 
old rate. Where the holding of uniform rate 
since the time of the permanent settlement has 
not been proved, the landlord has a right to 
demand an increase and m any ciseto re f use to 
receive rent a* the oM ra‘e m order to prevent 
the presumption under sub section 2 of section 50 
arising against him. (Taman and Hitda.JJ .) 
MOHINl KANTA S\H4 CHOWDHRY V PREONATH 
Neogy (1922 Cal 143. 

See on Letters Patent Appeal, 49 Cab 661 i 

35 C. L. J. 309, 


S 50 (2 ) — Presumption under— When 

arises . 

Under S 50 (2) of the B T AcL the tenant is 
not required to establish actual payment -of rent 
during the twenty years at a uniform rent, he is 
to establish that he and his predecessors tn*erest 
have held at rent or rate of , rent which has not 
been charged during the twenty years immedi- 
ately before the suit op proceeding. This involves 
a real distinction for a person may hold as a ten- 
ant though he does not actually pay the rent 
agreed npon to his landlord. 

When the evidence showed^ that rent was paid 
at a uniform rate from 1845-1897, but for 17 
years afterwards there was no payment of rent 
though it had not been altered by mutual agree*- 
merit or decree of court. 

Held the presumption under S 50 (2) aros6. 
[Hooker jea, Ncwbould and Pearson, JJ ) MohINE 
Kaxta Saha Choudhury v Preo Nath Neogy. 

49 Cal 661 : (1922) Cal, 141 : 67 I. C, $8l : 

35 C. L J 300. 


as ox anct wo— Claim for excess rent 

for additidttal area —Enhancement of rent-Ques- 
iion as to. 

The plamf ff applied for additional rent for 
additional area and also for enhancement of rent. 
When the matter came up before the Assistant 
Settlement Officer, the letter claim was jabandm^ 
ed. There was no issue as to enhancement 4 of 
rent. The Settlement Officer eventually ^efefled 
-a rent. On appeal to the Additional Special 
Judge he was of opinion that the obviou^ e§$rse 
was to fix tbc rent on the principles of S, 7 
B*.T Act audJie held that an addiiio0aJ,^uls 
should be paid as rent. Held that the Judge wat 



89 OF INDIAN 

BENG TENANCY ACT {1885), S. 52. 

wrong in enhancing the rent with reference to 
the prov s ons of S. 7 of the B. T. Act as the 
question whether rent should be enhanced or not, 
was not gone into by the Court of first instance. 
The Special Judge should have confined himself 
to the question of fair and equitable rent m view 
of S. 52 of the B. T, Act, [Chatter jea and Pair- 
son, JJ.) Ram Renu Roy v. Midnapur Zemin* 
dari Co. t Ltd. 67 I. C, 1001. 

-S. &2— Enhancement of tent— Excess 

area— Proof of — Nature of the suit , 

In a suit for additional rent on account of 
excess area, the landlord’s case does not depend 
on his being able to prove what happened at the 
inception of the tenancy. If the landlord can 
show that since the creation of the tenancy, rent 
had been assessed, and that when rent was last 
assessed, the assessment was on the basis of a 
certain area and that the defts, are in possession 
of land to which no rent was assessed at the time 
then the landlord is entitled to increase of rent. 
The court must find whether or not there has 
ever been assessment of rent on the basis of area 
and if so, whether that area is less than the land 
now found to be held by the tenants. [Newbouid 
and Pearson, JJ,} Jogendra Kishore Roy v. 
Sheikh Aktar, 67 I. C. 998 

S 52— Suit for additional rent -Excess 

area — Onus, bre (1921) Dig. Col. 68, Indu Bhu- 
an Sakkak v , Jata Mullick, 35 C L. J. 161, 

* — S. 52 (a )— Enhancement of *rent on 

account of excess area — Claim by landlord — Onus 
of proof— Existence of prior settlement. 

The tenant’s liab ; lity to pay additional rent is 
not limited to cases where the area is in excess oi 
that comprised in the settlement at its inception. 
It extends to cases where the land is proved by 
measurement to be in excess of the area for 
wh ; ch rent has been previously paid by him 
under the last settlement. The settlement and 
record of rights defines the relationship between 
landlord and tenant in various respects in- 
cluding the area of the holdings for which rent is 
paid and is presumed to represent what is the 
relationship between them until the contrary is 
proved* The, effect of such a settlement would be 
to throw the onus upon the party questioning it, to 
show that it did not accurately represent the true 
state of affairs. Where the subsequent settlement 
shows an area to be in excess of that unto the 
settlement of mslthe landlord has a right to 
claim enhancement of rent. {Milter C. /. and 
Adomi,J) Bishan Prag\sh Naka van Sigh r. 
Achaib Dusadl (1922) P. 215 ; 1 Pat. 459 : 

8 Pat. L T. 807 : 66 I. C. 82. 

J ss. 52 (1) (b) and 179 — Deficiency in area 

of tenure— Statutory right to reduction of rent- 
contract to the contrary— Land in Sunderbunds 
— Permanently settled area. S*£ (1921} Dig. Col. 
63 KHETR'AMON,! DaSSI V, JlBAN KRISAlU KtlNDU. 

t , 30 X* L, T. 196. 

— S. 52 fl> (h) — Paini leaU— Lessee not 

pSi in possession of all lands— Mis iake— Abate- 
ment of rent. , ^ 

i^lesseie under a,pat»i lease did not get pos- 
session of all the lands comprised in the lease 


DECISIONS m 

BENG. TENANCY ACT fI885) ? S. 67. 

and in a suit for rent he contended that until an 
enquiry had been made as to the amount of reduc- 
tion upon a proper appoitionment, he was not 
liable for the rent. Held iha it was open to the 
court m the suit itself to enquire as to what 
deduction of rent should be made upon a pjoper 
apportionment having regard to ihe deficiency in 
area {Sanderson, C J and Choiztter, 7.) Beni 
Madhab Roy v . Krishna Kamini Gupta. 

36 a It. I. 121. 

Sj 60— Scope of— Payment of rent to 

tramfirec for a long ttme—hffcU of — Registered 
proprietors— Rights op 

Where the plaintiff is a registered proprietor 
the defendant cannot plead discharge of the rent 
by payment to a third person. Payment to such 
third person for a long turn is no answer to the 
claim for rent. \Coutts and Das , JJ J Mt. 
ADAYVBATI V. JANARDHVN Th^KUR. 

3 Pat. L, T. 756 ; 68 X. C. 388. 

-Ss. 61 and 62— Single tenancy— Deposits 

for three tenancies — Deposit accepted by court 
— Landlord if can question their validity. See 
(1921) Dig. Col. 64 Svtischandra D\s v, 
Umesh Nxrain Chowdhury, 64 I. C. 696. 

S, 65 —Scope of— Rent sale — Enforce- 
ment of charge. 

S. 65 of the B. T. Act intends what is explicitly 
laid down in subsequent sections of the Act, that 
is, those in Chap. XIV, namely that the charge 
should be enforced by the sale of the tenure or 
holding free of incumbrances, and if in any case, 
the decree for rent either has not been o t cannot 
be enforced by the sale of the tenure or holding, 
the charge created by S 65 cannot be enforced fn 
any other way. 22 Cal. 364 ref. [Hooker jet and 
Pan ton, JJ,) SlTAL CHANDRA MAJAI V, PARBATI 
Ch\ran Chakrabarthi. 

(1922) Cal. 32 * 35 C. L. J. 1. 

-S. 66— Interest— Higher ratejfbarted . 

If the rent fell mto arrears, the Kabuliyat 
provided ‘‘that the tenant should pay interest at 
six pies per rupee per mensem on the cash rent 
and one cotta per rupee per month on the rent 
payable as paddy.” The landlord oh the ground 
that the tenants were holding over since the, first 
terra of kabuliyat had expired, the rent having 
fallen in arrears, demanded higher rate of in* 

- terest on the ground that a new 
be deemed to have been entered into by fbe&old- 
ing over of the tenants Held : No higher rate of 
interest could be allowed and S. 178 does not 
help the appellant on the ground that there was 
a fresh 1 contract. S. 67 is not limited in Its 
application where rent is payable qrartarlf. 
There is no reason why S. 67 should le 
applicable to intereste on arrears of paddyrent 
paid annually, because the definition of arrears of 
rest in S, 54 cl, 3 is not confined to money rent, 
{Nembould and Panion, JJ) BrahamoYi i?, 
Somarali, {1922} Cal, 77 : 68 I, <?. 1O0|, 

S. 67— Agri cultural lease— Expiry of 

before the passing of the Act— Koljir^ over - 
interest on arrears of rent. , See QQgf 

§5, Chandra Nath Sarma 
Inamdi. ' 
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— — S. 72— Scope of — Transferee— Right to 

i cnt . 

S. 72 of the B. T. Act applies to a case in which 
a transferee claims rent and it protects the tenant 
to whom the transferee has given notice of the 
transfer. ( Coutt> and Das. JJ.) Mt Advy\- 
BAT1 v, Janardax Thakur 68 I. C. 288 : 

3 Pat. L T. 756. 

Ss. 76 and 182— Homestead land— Build- 
ing of permanent house by mtyat — Propriety of. 

It is competent to an occupancy tenant to erect 
a pucca house on homestead land not held as part 
of the occupancy holding m the absence of a local 
custom or usage*to the contrary $. 76 of the 
B* T. Act does net prohibit the tenant from so 
building. ( Mookerjea , A. C, J. and Fletcher, J.) 
Surbndra Nath Syhu v Nakoor Chandra 
Chakrwarthi. 641. C. 716 

S. 86 (b) — Surrender— Transfer of in- 
terest byway of mortgage — Effect of — Subsequent 
surrender . 

A surrender by the tenant after he has dealt 
with a portion of the holding in favour of another 
person amounts to no more than an assignment 
in favour of the landlord. But there is no reason 
why the landlord should be in a worse position 
than if the assignee were a third party and why 
he should not acquire all the interest which was 
left in the tenant at the date of the transfer. 
{Chatter jea and Pearson, JJ .) AMiruddin Maha- 
Mad v, Sankar Borman. 

(1922) Cal. 56 : 67 I. C. 91. 

*Ss, 93, 95 and 98 — Common manager — 

Appointment by DL Judge— Resignation- Appoint- 
ment of successor — Inherent power . 

When a common manager appointed under the 
Bepgal Tenancy Act has been removed or has re- 
signed or has died, the District Judge has inherent 
power to make a proper order for the appoint- 
ment of a successor for the benefit of the estate j 
10 C.W.N. 437 d*ss. [Mookerjee and Pan ion , JJ.) \ 
Brindabon Chandra Chakr warty v Jnaxen- 
DRA NATH. 35 C. L. J. 75 . 64 I. C 819. 

— 2 g. 103 — Record of Rights — Entry in— 

Effect on prior decisions inter parties. See (1921) 
Dig. Col # 68. Jaladhar Bhowmic v Birendra 
Nath Rai’Chaudhuri. 35 C, L. J 200. 

S. 103 A — Presumption— Record of right 

— Khasra papers. 

The inference under S 103 A of the Tenancy 
Act cart Only be drawn from the finally published 
Record of Rights 2nd not from the khasra papers 
ftbkfa the finally settled Record of Rights 
Is founded. {Greaves and Ponton , JJ.) Altap 
Ali ChoUdHURY v. SriMathi J arina Bibi. 

67 I. C. 87 l t 

— 6, 103 B. Sub. S. 3 — Record of Rights— 
feftfrY trt, : presumption — Non-agricultural land, 
gm; Dig. Col, 68 Raja Sasi Kant a 

AuharVya Bahadur V. Sandhya Moni DasVa, 
t - 26 C. K. 483 1 65 I. C. 4. 

1 1 ; ■ & %M$ ( $*}~-Rec6'rd of rights— Presump- 
ffcd Rebut tal. \ 

bf Correct ness -attaching to ah 
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entry m the Record of Rights cannot merely be 
rebutted by showing that it is opposed to the 
general law. Where the question related to the 
ownership of trees the general law vesting the 
ownership of trees in the landlord was held not 
to rebut the entry in the record of rights which 
vested the right in the tenants {Dawson Miller, 
C J, and Buckniil, J % ) Bishun P-<ag\sh Narain 
Singh v Sheosaran Teli. (1922) P. 497 : 

3 Pat. IT 818 : 1 Pat. 368. 

S. 103 (b) — Survey — Entry as to mali- 

kana or rent free land — Burden of proof 

Under S. 103 (B) of the B. T. Act a presump- 
tion arises in favour of an entry in the Survey as 
to malikana or rent free lands. If however the 
landlord proves that the land which is sought to 
be held rent free lies within his regularly assessed 
estate or mahal, the onus is shifted and it lies 
upon those who claim to hold the lands free of 
the obligation to payment to prove by reliable 
evidence that tbev have been relieved of this obli- 
gation either by Contract or under a grant recog- 
nised by Government. {Mr. Ameer Ah) JagdEo 
Narain Singh v. Baldeo Singh. 

3 Pat. L. T- 605 • (1922) (P C ) 272 : 

36 C. L J 499 • 49 I. A. 399 (P. C.) 

S 103 (3)— Landlord and tenant— Patni 

lease— Land if included in patni— Submergence-— 
Entry in finally published record of rights— Incor- 
rectness— Onus. See (1921) Dig Col, 68 Jogen- 
dra Nath Saha Choudhury v. Jogedindra 
NatH RoY Bahadur. 67 I, C, 170. 

S. 104 — Effect of entry m Record of 

Rights. 

An entry in a Record of Rights is Conclusive 
unless altered by means of a suit instituted under 
S 104 (2) B. T Act within 6 months from the 
date of tbe certificate of final publication of the 
Record of Rights or if an appeal has been pre- 
sented to a revenue authority under S. 104 then 
within 6 months of the disposal of such appeal, 
f Mookcrjee and Cuming , JJ) PrataB Chandra r* 
Secretary of State (1922) Cal. 101 i 

35 C. L J. 304 : 67 I. C. 375. 

S, 104 — Presumption under— Record of 

rights 

Though there is an irrebutable presumption in 
favour of an entry in the record of rights t uud,er 
S. 104 of the B, T. Act the presumption does not 
apply where the proceedings of the Settlement 
officer were carried on without jurisdiction* 1? C. 
W. N. 155; 23 C W. N, 516; 46 C, 90. 23 C. W. N. 
860 Rel. {Mooketjee and Cholsner t JJ.) Jyoti 
Prakas Chattoraj v . Bagala Kanta Chow- 
dhuri. (1922) Cal. 274 : 36 C, L. J, 124 

Ss. 104 H and 111 K— Suit under— Main- 
tainability. 

A suit under S. Ill A Can be maintained al~ 
though th e^piai m under S. 104 H may be balnea 
by Hesitation. 45 C 615, 651 foil. {Chatter and 
Pan ton, JJ) Palan Meah v The 5ecy*of STATE 
for India, * 65 I* 0^ 669. 

Ss. 105 and 109 A— Rent settled ip a pro- 
ceeding under S. 105— Road cess return shoeing 
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lesser rate filed prior to such proceeding— Effect 
of, See Beng Cfss Act, S, 20, 6 Pat, L, J. 663 

S. 105— Settlement of fair ami equitable 

rent — Second appeal. 

The decision of a special Judge settling a fair 
and equitable rent under S. 105 of the B. T Act 
is not open to second appeal but if he decides that 
the proceedings are maintainable under S. 105 
then his decision would be open to second appeal 
(Adami and Bucknill, JJ) Madheva Surendr a 
Sahi v . Awadh Misser. 3 Pat. I T. 316 : 

65 I. C. 349. 

S. lOo— Settlement of fait rent— Xa re- 
trospective effect 

The settlement of fair rent under S, 105 of the 
B. T. Act has no retrospective effect on the 
liability for rent incurred in respect of a period 
prior to the decision under the section. {Mookerfee 
and Cuming , JJ.) Rajendra Narain Mazumdar 
v. Sheik Kalim. 26 C W. N. 758 : 

49 Cal. 875 : 67 I. C. 813, 

— Ss. 105 and 109 —Settlement of rent— 

Matters not raised nor decided — Not resjuihcata 

It cannot be held on the analogy of the doctrine 
of constructive res judicata that the jurisd ction 
of the Civil Court has been constructively exclud- 
ed even when a point has been neither raised nor 
decided under S 105 read with S. 105 A of the B 
T. Act, 44 C 783 Rel. ( Das, J ) Maharaja Baha- 
dur Kesho Pkasad Singh v, Bhagwat S \ran 
Pande, 67 I. C. 710. 

Ss 105, 108 and 109— Sait for rent — Com- 
promise — Different rate entered in record of 
rights— Suit for rent on basis of record of rights 
— Res j udicata. 

Where in accordance with a compromise in a 
proceeding under S. 105 of the Bengal Tenancy 
Act, the rate of rent has been fixed and in a sub- 
sequent suit for recovery of rent a lesser rate is 
decreed on the basis of an entry in the record of 
rights, the decision in that suit does not operate as 
res judicata having regard to S. 109 of the Act. 
(Coutts and Ross , JJ.) Maharaja Sir Rameshwar 
Singh Bahadur v Younus Momin. 

3 Pat. L. T. 130 : (1922) Pat. 68 i 65 I. C 474 : 

6 P. I. J. 588. 

S. 106 —Entry in record of rights — Suit 

for amending — Questions of possession and title . 

Where a suit is instituted under S r 106, Bengal 
Tenancy Act, for amending an entry in the Re 
cord of Rights as regards the possession of a 
parcel of land, the only matter involved in the 
decision is the question of possession and not of 
title. { Mooketjee A , C* /. and Fletcher , J.) 
Gobinda Rani Dasva v, Mohim Chandda Roy. 

35 C. L. J. 195. 

S. 106 — Old tenancy— Enhancement of 

rent— Right of landlord , 

On an application for enhancement of rent 
the facts were found to be these. At the time of 
which any historical knowledge was available, 
tfite tenure in question was created the lands 
were not all cultivable and had to be reclaimed. 
The tent was 1 therefore fixed not on the quantity 
of* *the lands left out but on the quantity of land 
that could be brought under cultivation by the 
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Talukdar. It was specihcally mentioned in the 
Kabuhats of l223|B,$,)that the rent payable at the 
time waste be paid on the quantity of the land 
under cultivation until there was a measurement. 
A later document of 1219 contained no terms as 
regards enhancement. Held, that the document 
of 1249 was merely a rec-“»gni'ion of the original 
tenancy created in 1223 and the rent could be 
increased according to the terms embodied in the 
Kahuhat of 1223. (Shura wordy and Cuming , JJ ) 
Joy Ch \ndr \.Ch \krabur thy v. Sruut Kumar 
ARrNCH VNDK\ SlNH 67 I, C. 241. 

Ss 106 and 109 — Recot d cf rights— Suit 

for correction after declaration of rent free title— 
Suit filed in Revenue Court and dismissed for 
default — Subsequent suit in civil court- Bar* 

Where a suit by the plaintiff under S. 106 of 
the B. T. Act for the correction of an entry in the 
Record of Rights after establishment of plaintiff's 
rent free title is dismissed for default by a revenue 
court, a subsequent suit in a civil court for decla- 
ration of plff’s rent free title is barred. (Walmsley 
and Greaves , JJ,) Apvrba Krishna Roy v m At- 
armani Dasi. 64 I. C, 889. 

Ss. 106 and 109— Suit withdrawn with 

liberty to sue afresh — Effect of. 

A suit under S 106 of the B. T, Act, allowed to 
bo withdrawn with liberty to bring a fresh one, 
is to be treated as one never instituted and S, 109 
is no bar to the institution of suit : 33 C. L. J, 304; 
40 Cal. 428 : 28 C, U h 25 * Ref. (AT. R. Chatter . 
jia and Suhrawardy , JJ.) Soroj KUMAR Acharji, 
V. Umed Ali, (1922} Cal. 251 : 35 0. L. J- 1&. 

S, 109 — Bar of suit— suit withdrawn with 

liberty to sue afresh — Effect, See Bengal Ten-* 
ancy Act Ss. 106 and 109. 35 C. 3L J. 19i 

S, 109— Decision merely Settling rent 

— Decision as to extent of area and liability rio 
enhancement — Second appeal , 

Where the decision of the special Judge invol- 
ved a determination of two fundamental questions 
in connection with the tenancy held by the de- 
fendant, viz, the extent of area and their liability 
to enhancement it is not a decision merely settling 
rent within S. 109 A of the B, T. Act and a 
second appeal lies therefrom. (Mocker jee and 
Cuming , JJ.) The Midnafur Zemindary Co, 
Ltd. v. Sridhari Mahata * g JLiLJf7$ : 

(1922) Cal, 151 : 49C&L 866:3GC< 

S. 109— Scope of— No bar to entertain- 
ment of defence . 

Under S, 109 of the Bengal Tenancy Act what 
is barred is the entertainment of an application tx 
suit and not the entertainment of a defence tb jap 
application or suit. ( Mookerjee and Cuming, ff,) 
Rajendra Narain Mazumdar v. Sheik Kalist. 

49 Cal. 875 : 67 I. C. 813 : 26 0. W. N. 758. 

S, 109— Second appeal — Status of tenant 

— Decision of special Judge . 

The decision of a special Judge is substantially 
a decision on the question of the status of a tenant 
and b open to second appeal 43 C. 603 Bel* 
(Mookerfee and Cuming, JJ) Sarat Chandra pB 
DAS V TARAPRASANNA BKUTTACHA^^. 
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S, 111 A — Suit under— Maintainability — 

claim under S. 104 H barred by limita ion. See 
Bengal Tenancy Act, Ss. 104 H and 111 A. 

65 I. C. 669. 

S. 115 — Rebuttal of presumption under 

S» 50 — Publication of Record of Righ's — Tenant if 
precluded. See Bengal Tenancy Act, Ss. 50 and 
115. 64 I. C, 445, 

Ss. 115 and 50 — Re cord of right $ — 

Finality of— Enhancement of rent— Presumption* 

Once the record of right becomes final a tenant 
cannot in view of ihe provisions of S. 115 of the 
B, T, Act claim the presumption under S 50 of 
that Act. In S. 115 the “ expression “ thereafter” 
means after the particulars have been finally 
recorded after recourse to all the provisions 
contained in Ch. X for the attainment of finality 
in this i espect, 37 C, 30 foil. 45 C. 930 : 51 1 C 552 
Ref. 12 C. W. N. 904 not foil, ( Mookerjee and 
Cuming , JJ.) Prasanna Kumar Sen v. Durga 
Charan Chakrabarty. 26 C. W. N. 947 : 

36 C. L J. 291 : (1922) Cal. 146. 

— S. 120 — Xerait Land — Survey reiord — 

Presumption* 

A description of a land as Z emit in a lease will 
not be any evidence to show that the land was 
really xerait for there must be evidence under 
S. 120 to show either that the land was held in 
the seer cultivation of the landlord for 12 continu- 
ous years immediately before the passing of the 
Act or that it was recognised by village usage as 
proprietors Khamar, Zerait, Seer Nig {ote or 
Kamat, 

Clause 2 of S. 120 allows the evidence of the 
land being specifically let as proprietor’s private 
land* before the 2nd of March 1883. The pre- 
sumption afforded by the survey of record of 
r%fts is a rebuttable one { Jwala Prasad and 
Bvcknilb JJ } Beni Choudhuri ?\ Trilokenath 
Tewari (1922) P. 425. 

. — S. 147 A — Scope of . 

S. 147 A of the Bengal Tenancy Act gives effect 
to the whole scheme of the Act viz, to prevent 
the landlord from circumventing the provisions of 
the Act to the detriment of the illiterate tenant 
(Suhrawardy and Cuming , JJ .} Nafar Chandra 
Pal Chowdhury v, Bhasi Mol ax, 65 I, C, 581. 

. Ss. 148 A and 188 — Cosharer landlords— 

Suit jar rent— Maintainability 

Where a tenant makes a contract by which he 
Is liable to pay rent to several cosharers jointly, 
one cosharer cannot maintain a suit for the whole 
r|nt & m of the B. T. Act demands that land- 
lords shall do jointly anything Which they are 
under the Acts required or authorised to do> but 
ihere is nothing to prevent one cosharer from 
bringing a suit for the whole rent after mak T ng 
cosbarers who refuse to join as plaintiffs, de- 
suit. 35 C. 331 Ref. Again it a co- 
sharer can prove that there is a contract express 
pf implied by which a tenant is liable to pay him 
Ms share cf Ihe separately, then he may 
bring a stiff fdt that part of the rent without join- 
ing pS opshardfe zf ; defendants, but the decree 
obtained By him is to be executed as money and 
pot a rent dfecree. On the other band, not with 
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standing such arrangement for separate collection 
all the cosharers may sue jointly for the whole 
rent. 

To further facilitate the recovery of arrears of 
rent due to a cosharer who is m dispute with his 
tenants or with hi s fellow landloids the legis- 
lature enacted S 148 A of the Bengal. Ten Act. 
The section requires firstly, that the cosharer 
shall sue to recover the rent due to all the co- 
sharer landlords in respect of the entire holding, 
secondly, that he must make all the lematnmg 
go- sharers parties to the suit, and thirdly, that 
he must state that he is enable to ascertain 
what rent is due for the whole tenure or holding 
or whether the rent due to ether cosharer land- 
lords has been paid,, owing to the refusal or neg- 
lect of the tenant or of tire cosharer landlords, 
defendants m the suit, to furnish him with direct 
information on these points or on either of them. 
In such a case the plaintiff cosharer will be en’it- 
led to proceed with the suit for his share only of 
the rent and a decree obtained m a suit so framed 
shall be as effectual as a decree obtained by the 
sole landlord in a suit brought for the rent due to 
all the landlords. If in the suit it is found that 
the cosharer landlords have realised rent in ex- 
cess of their shares, then they will be liable to re- 
imburse the plaintiff to (he extent of the excess 
realised by them. 4 Pat. L. J. 500 Rel. [Miller C, 
J. and Mu l lick J.) Rajgiri Singh v, JadUnath 
Singh. fl922) Pat. 355. 

Ss. 148 A, 158 -B and 169— Rent - sale— 

Occupancy holding— Auction purchaser of an in- 
terest — Coshaier landlord siting foi his share of 
rent — Entire body of landloi ds suing for rent — 
Auction purchaser of share not made a party — 
Effect of. 

Co sharer landlords having separate realisa 
tion of rents in respect of their shares, are entitled 
to realise their share of rent separately. But such 
an arrangement expressed or implied merely 
affects the right to sue separately and in no other 
respect modifies the terms of the holding and the 
rights to bring the tenure to sale for arrears of 
rent remains intact. 35 Cal. 331 Ref. 

In the absence of any sub-division of the occu- 
pancy holdiugiwith f he consent ot all the landlords 
the right of the entire body of landlords to put up 
the entire bolding to sale is not affected by the 
purchase of the holding at the sale held in execu- 
tion of the decree obtained by some of the co~ 
sharer landlords for their shares of rents. 

A purchaser of a share of a» occupancy hold- 
ing in execution of a decree for rent obtained by 
some of the a>sbarer landlords, is in the pos’tion 
o£ an unregistered transferee. 9 c. W, N. 134 
Ref. He is not a necessary party to" a suit brought 
by the entire body of landlords for entire rent* 

S 148 A of the Bengal Tenancy Act is an ena- 
bling section A co-sharer landlord is given (he 
right to proceed with ihe'suu for his share only^Of 
the rent Where he is unable to ascertain whether 
any amount is due to the'other co-sharer, A co 
sharer landlord has a right to claim the wfiolfe 
rent on behalf of the entire body ofdandlords, 
Cal. 331 (344* 345) ref. It is only in aca&e, so 
j framed that the decree has the effect.of a |f ji|i 
decree. , , . » 
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The mere fact that something was claimed that 
was not properly due will not make the decree 
any the less a rent decree ;8C W, N. 172 Ref 
{Chatterjee and Pearson , JJ) Sasti Ch \r an 
Chakrabarty v AkUbjan Bibi. 

26 C, W. H. 639 : 35 C. L. J, 30 : 64 I. C. 591: 

(1922) Cal. 243 

S. 148 (a)— Suit for rent— Decree— Im- 
pleading cosharers . 

The essential principles underlying S. 148 j 
B T, Act are that the suit should in form be for 
the whole rent and in substance for the separate j 
share of rent in arrears and the whole body of 
landlords should be impleaded with the allegation 
that the plff. has not been able to ascertain what 
if any, rents are due to the former. In such cases 
the whole rent due must, in the nature of things, 
be always a matter of speculation for the plaintiff 
and he is entitled to assert that he believes that 
his share of the rent due is the entire rent due 
and decide on the accuracy of that belief, if and 
when the impleaded cosbarers appear and claim 
any arrears as due to themselves. 27 C. L, J, 101 
diss. 4 Pat L. J. 500 foil. { Jwala Prasad and 
Bucknilt, JJ.) MaUlavi Masud Ahmad v. Jag an 
Singh. 3 Pat. L. T. 439 : (1922) P, 560 : 

68 I. C, 625, 

$ t 148 A — Suit for recovery of arrears of 

rent— Limitation Sec (1921) Dig, Col, 73 Pro- 
fulla Chandra v % Ghose Baburam Mandal, 

65 I, C. 1* 

S. 153 — Decision as to amount of rent — 

Decree on admission of defendant t 
In a suit for rent the deft did not admit the 
plaintiff's claim but alleged some other amount to 
be the rent payable. The court however without 
deciding the rate of rent gave a decree fora lump 
sum on the defendant's admission. Held there was 
no decision as to the amount of rent within s, 153 
of the B T. Act. 1 C. W, N, 711 Ref. ( Miller , CJ, 
and Mulltck . J,) Rajgiry Singh v, JadUnath 
Ray. (1922) Pat. 355. 

S, 153 — Rent suit— Relationship of land- 
lord and tenant — Appeal, See (1921) Dig. Col, 74 
SUDHANYA SANTRA V. BASANTA KUMAR SlRCAR. 

49 Cal. 538 : (1922) Cal. 417 : 64 I, C. 733 

— S. X53 — Explanation — Appeal when lies , 

Where there are both fraud and irregularity 
established, the fact that they are coupled to- 
gether does not exclude an appeal. Unless there 
is irregularity alone and irregularity untainted by 
fraud an appeal lies 19 C* W. N, 953 followed, 
{Greaves, J ,) Jairam Gayan Das v, Dino Nath- 
SAUANTHA, (1922) Cal 163, 

— . Ss, 154 and 1&8*— swft for enhancement 

of rent— Parties— suit by one co- sharer landlord 
— severance of tenancy— Evidence of. 

It is not competent to one of several co-sharer 
landlords to sue for enhancement of rent or for 
additional rent in respect of additional area alle- 
ged to be comprised in a jote. The mere fact that 
a tenant agrees to pay a rent to one of the co- 
sharer landlords separately does not constitute a 
severance of the tenancy. If, however, there is a 
spparrte kabuliyat ip favour of oae of the co 
sparer landlords it is evidence of a separate 

Y— 7 
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tenancy, ( N , R, Chatter] ee and N c who uld. JJ ,) 
Monmotha Paul Chaudhury v t Mohendra 
Nath Bose, (1922) Cal. 284 ; 65 X, 0. 469. 

S 155 — Ejectment — Compensation — 

Misuse of tenancy — Notice— Contents of. 

Where a notice of ejectment for alleged misuse 
of the tenancy which was capable of remedy to 
the knowlege of the landlord, did net ask the ten- 
ant to remedy the misuse, the notice is bad and 
neither ejectment nor compensation could be 
claimed on its basis, {Woodrofft and Ghose , JJ.) 
Shib Charvn Chkkrvburthy v. Bepin Behary 
Chakraburthy, 27 C„ W. H. 144. 

Ss, 159, 161 and 167— "Incumbrance ’— 

Adverse possession of apart of lands of default - 
tng tenure , 

The word 11 incumbrance *’ as used in Ss. 159 
and 161 of the Bengal Tenancy Act includes sta- 
tutory title and interest acquired by a trespasser 
by adverse possession of a part of the lauds ol 
the defaulting tenure or holding and such incum- 
brance cannot be annulled in any manner other 
than what is provided in S, 167. ( Mookerjee and 
Panton , JJ t ) Isan Chandra v Sefatulla. 

26 C. W. N. 703 : 35 C. L. X 36 : 

(1922) Cal. 331 : 68 I. C. 219. 

S. 159— Sale far arrears of rent — What 

passes . 

When in execution of a decree for arrears of 
rest a tenure is sold, the tenure is not extinguished 
there is a transmission and not an extinction 
of interest. The purchaser takes the existing 
tenure subject to protected interests, but with 
power to annul incumbrances thereon by re- 
course to the prescribed procedure. ( Mooherjee , 
Newbould and Pearson, JJ.\ Udai Kumar Das v. 
Katyayini Debi 35 C. L, J, 292 ; (1922) Cal. 87 : 

\69 I. C, 126. 

S. 160 (b) — Auction purchase at a rent 

sale— Howladar and tenants— Annulment of 
incumbrances — Suit for recovery of possession . 

Where it was contended relying on the entries 
in the settlement Khatian that the howladars are 
protected by virtue of the provisions of S. 160 {b* , 
Held reliance cannot be placed on the entry in the 
record of rights. The sale having been made, 
notices issued to annul the incumbrances, and the 
suit commenced before the record of rights wak 
published, the entries made in the record of rights 
cannot affect the rights of the auction purchaser 
purporting to have been acquired by virtue of the 
annulment made by the notices. {Greaves and 
Ghose JJ.) Srimato Johara Banco v t Ganga 
Chandra Choudhgry, (1922) Cal, 2282. 

S. 161 — Incumbrance— Meaning of — 

What it includes— See B, T ActSs. 159, 161 AND 
j67> 26 C. W. H. 703, 

Ss 161 and 167 — Patai taluk— Rent sale 

Incumbrances— Duty to avoid— Onus on pffi.— - 
j Tenants claim to hold as lakhiraj land — Notice to 
avoid incumbrance— Limitation essence of issuer 
> Decision on probabilities. See (1921) Dm. 
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76, Bipradvs Pal Chowdhury v. Kamini Kumar 
L iHiRi. 49 Cal 27 *• 26 C. W, N. 465 : 

(1922) P. C. 48 : SO M.LT 138 . 15 L. W. 180 : 

4 IT, P. I. E (P. C ) 53 : 66 I C. 674. (P. C.) 

S. 167 —Incumbrance — Annulment of — 

Mortgage — Landlord purchaser and mortgagee 
purchaser — Rights of— Mortgage not annulled — 
Effect of —Mortgage of part of occupancy holding 
— Sale for arrears of rent 

A sale for arrears of rent does not ipso facto 
cancel a mortgage on the holding, being an 
incumbrance. 24 Cal. 746 Bel. The procedure 
provided by S. 167 of the B, T. Act is the only 
mode of annulling the incumbrance, and the 
purchaser must have recourse to the prescribed 
mode within the specified period, if he desires 
to annul the incumbrance. 22 Cal 364 foil. 

A landlord purchaser, at a rent sale is, like any 
other purchaser, bound to follow the provisions 
of S 167* If the mortgage is not annulled on the 
expiry of one year from the date of the rent sale 
or from the date w hen-the landlord has notice of 
the incumbrance, the holding in the hands of the 
landlord-purchaser remains subject to the mort- 
gage no longer liable to be impeached or extin- 
guished : 24 C. W. N 961 Ref. 

The relative rights of the purchaser at the rent 
sale and the mortgagee should be determined 
with reference to their position at the time of the 
rent sale. If the purchaser at the rent sale has 
not availed himself of the privilege of annulling 
the mortgage within the prescribed period, he 
bolds the property subject to the mortgage and is 
entitled to redeem. The mortgagee purchasing 
the property in execution of a decree obtained by 
him in the suit instituted on the mortgage in 
which the landlord-purchaser was not made a 
party, does not loose his right to be redeemed 
% the purchaser at rent sale. 14 M. I. A 144 
Ref. ( Mookerjec and Panton , JJ.) Sital 
Chandra Majhi v. Parbati Charan Chakra- 
barti, 35 C L. J. 1 : (1922) Cal, 32. 

S. 167- Incumbrance annulment of— Mean 

ing of — Purchaser of a holding in execution of a 
mortgage decree. See (1921) Dig. Col. 76. Sabjan 
Manual v. Hupada Saha. 66 I. C. 103, 

S, 167 — Incumbrances — Annulment of — 

Procedure. See B. T. Act Ss. 159, 161 and 167 

26 C. W. N. 703* 

S. 169 (C) — Palnidar —Right to rent— 

Sale of darpatm . 

In execution of a decree for rent due to a patnidar 
a.darpatni interest was sold in execution and the 
decree was satisfied by the proceeds of the sale. 
Subsequently, the patuidars applied for payment 
to them of the rent which had fallen due after the 
date of the suit and till the date of the confirma- 
tion of the execution sale from one of the surplus 
sale proceeds. Held, that the patnidars were 
entitled to rent only up to the date of the sale and 
couhLbe paid only the amount of rent due up to 
that date. Under S> 54 rent becomes an arrear as 
soon as it falls due and under S, 57 it carries 
interest thereafter. Consequently, interest on an 
arr$ar of rent becomes part of the rent and a 
***** holder should recover the rent and interest 
together without the necessity of a fresh suit for 


BENG. TENANCY ACT (1885), S. 178. 

in'erest. 11 C. W. N, 1106 ; 22 C. W. N. 523 ref. 
(Chatter jee and Duval , JJ.) Ram Lal Das v. 
Bandiram Mukhopadhya. 

26 C. W, N. 511 

S. 170 (3)— Right to make a deposit — 

Execution of decree against Hindu widow — Right 
of reversioner to make a deposit. 

Tlie words “an interest in the tenure or holding 
voidable on the sale “ in S 170 (3) of the Bengal 
Tenancy Act mean “an interest which is in exis- 
tence at the time of the sale and which will be- 
come liable to be avoided on the sale taking place 
at the option of someone. ” 

Where a decree for rent put into execution was 
one obtained against a Hindu widow, the rever- 
sionary ;heir expectant of her husband on her death 
did not have an interest m the tenate or holding 
voidable on the sale within the meaning of S. 170 
of the Bengal Tenancy Act ( Sanderson , C. J . and 
Chotzner , /,} Mohendra Nath v. Baidya Nath 
Tkipathi. 26 C. W. N. 167 : (1922) Cal 95. 

S. 171 — Payment into Court — Meaning 

of — Payment to party under order of court. 

Where a person applying under S. 171 of the 
B T. Act asked permission to deposit the money 
in court but the court instead of granting that 
permission allowed the applicant to pay the 
money derectlv to the respondent and this was 
done. Held that the payment was tantamount to 
a payment into court under S. 171 of the B T. 
Act. (Coutts and Das , JJ ) Masafir Lal Das v. 
Ganesh Jha. (1922) Bat 347, 

S. 173— Civil Procedure Code, 0 . 21 , 

R 90 —Sale— Setting aside of. 

Where the sale to the auction-purchaser of a 
holding for arrears of rent was set aside on two 
distinct and several grounds under S, 173 B. T. 
Act and O. 21, R. 90 Civil Procedure Code and 
the order under the latter was appealable while 
under the former Act it was not, held the sale 
was set aside on two distinct grounds and the 
fact that an appeal lay so far as one ground was 
concerned would not confer a right of appeal in 
respect of the other. 3 C. W. N. 184 fo, lowed. 
(Richardson and Ghose , JJ.) Amar Prasad Deb 
v. Gag an Chandra Haldar. (1922) Cal. 180. 

— ~S 174— Applicability to Orissa — Sale 

of holding for arrears of rent — Decree passed by 
Collector — Application to set aside on deposit 
—Law applicable. See (1921) Dig. Col. 77 
Lakshmidar Mahanti Ratnaker Maha- 
PATRA. 30 H.L. T. 32 : 48 Cal, 811 (P, C.) 

S- 178 — Tenancy on new terms — Accep- 
tance by ratyais at fixed rates of rent , 

S. 178 of the B. T. Act does not affect the 
validity of a contract creating a tenancy on new 
terms entered into between the landlord and 
tenants who had the status of raiyats at a fixed 
rate of rent in 1$90. ( Mookerjec and Cuming , 
JJ.) Sarat Chandra De Das v . Tarafrasanna 
Bhattacharyya. 36- C. L. J 333. 

— 1 — *~S. 178 — (a)- — Contract of tenancy — ~ 
Land acquisition — Covenant by raiydt nbt to 
claim compensation. See (1921) Dig. Col. ' 78. 
Asutosh Chandra Mitra v. HariBada 
GaNgdli, 35 o. t. 133 ; (1922) Cal. m 
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BENG, TENANCY ACT (1885), S. 178. 

S. 178 (3)— Agreement to pay enhanud 

rent— Consideration— Release of non-twisting 
obligation — Xot enforceable. 

An agreement to pay enhanced rent m consider- 
ation of a non-existing obligation is void under 
S. 178(3) of the Bengal Tenancy Act. {Miller, 
C J. and Adami, J.) Grant v EklALJha, 

3 Pat, Ij< T. 387 : (1922} P, 171 : 67 I* C 49. 

S. 179 — Interest on rent— Permanent 

— Mokmran tenure . 

Where the word ” Mokurrari ” has not been 
used in the document and there is no expiess 
provision in the document that the rent shall not 
be enhanced, but there is some indication in the 
document to show that the parties did not intend 
that there should be an enhancement of rent, and 
where the Kabuliyat provides that, if theie was 
an increase m the land on measurement, the 
tenant would have to pay rent separately for the 
excess area at the rate stipulated in the Kabuliyat 
that shows the rent was a fixed one beeiuse it 
could not have been intended ihat the tenant 
would pay for the excess area at the rate stipulat- 
ed in the Kabuliyat and at the same time would 
have to pay at an enhanced rate for the original 
area mentioned in the Kabuliyat. The tenure is 
permanent Mokurrari and interest is payable on 
rent as agreed, [Chatter }ec and Henderson, JJ.) 
Chandy Char an Law v. Sreemutty Azizer- 
NESSA, (1922) Cal. 18, 


BENG. TENANCY ACT (1885), SCH. Ill ABT. 3, 

The words “lease or contract m force’* in S. 192 
of the Bengal Tenancy Act have reference to the 
words “ lease ” or “ contract *’ in the opening, 
lines of the section and do not ahect contracts 
entered into before the passing of the Bengal 
Tenancy Act. 

S. 192 of the Bengal Tenancy Act does not 
either expressly or impliedly, give power to 
a revenue officer to fix a lent so as to affect cont- 
racts entered into before the passing of the Ben. 
Tenancy Act. {Chat ter jt te and Pearson, /«/#) 
Prafulla Nath Tagore v. T. C Tweedie, 

35 C. I. J, 14 . 65 I. C. 234 . (1922) Cal. 248. 

Sob. Ill, Art. 1 ( a.)— Ejectment— Non- 

occupancy tight — Limitation, 

Sell III, art 1 (a) of the B. T. Act (as amended) 
does not apply to suits to eject persons who were 
not non-occupancy ra’yats of the land under Ch. 
VI of the Act. To fall within the article, the non- 
occupancy raiyat must be a person who before the 
expiry of bis term had acquired the status and 
rights of a non-occupancy raiyat under Ch. VI of 
the Act. A lessee of a proprietor's private or 
Zerait land is not such a non occupancy taiyah 
[Sir John Edge) Mahanth Jagarnath das v. 
[ANKt Singh- 43 M, L* 3 , 55 : 3 Pat. L T. 197 : 

26 C. W. N. 833 : 35 C. L. J. 506 : 

(1922) M, W. N. 410 : 1 Pat. 340 : 

66 I. C, 337 : 1922 (P. C t ) 142 ; 

31 K, L. T, (P. C ) 231 : 49 I. A. 81 (P.CJ 


S» 182— Homestead h nds— If outside the 

operation of S 30. See Bengal Tenancy Act 
S s. 30 AND 18 \ 36 C. L, J. 305, 


_ . s. 188 — Latuilord and tenant — Rent 

suit by manager of joint Hindu family— Other 
members if necessary parties. 

S. 188 of the B. T. Act has no application to 
the institution of a suit for arrears of rent which 
is not something that the landlord is required or 
authorised to do by the B. T. Act, 33 C. 331 Kef 
16 C. L. J. 427, 25 C. W. N. 3S Dish 

The tendency of modern decisions is m favour 
of the representative character of the manager, 
though no doubt, the question must be decided in 
each individual case or special class of cases sub- 
ject to the operation of relevant statutory provi- 
sions, if any, such as the one embodied m S. 188 
of the B. T. Act. Consequently a suit tor rent 
instituted by the managing member of a Joint 
Mitafeshara family need not fail merely because 
the infant coparceners have not been placed on 
the record as joint plaintiff .or as proforma defen- 
dants. 14 M. 1 A 367. 33 A 272 , 29 A. 311; 36 A. 
383 KeL on. { Mookerjce and Chotzner, JJ ) 
Kaupada Das v. Raja Sati Prasad Ganga 
Bahadur, 36 0. E, J. 234 : (1922) Cal, 468. 


s. 19 2— Landlord and tenant- Con- 
tract in force-~Meaning of— Tenant's right to 
land settled with Zemindar— Contract before Ike 
passing of the B* T. Act, 

Where the Intention of the parties to the 
contract was that the lease should comprise all the 
lands within it and the rent was settled at a lump 
sum for all the lands leased out, the tenant has a 
right to the lands settled with the matador after 
res um ption by Government. 


Sell. Ill, Art. 3— Applicability of—* 

Dispossession of Tenant— Limitation. 

Art 3 of Seh. Ill applies only where it is shown 
that the landlord was taking part m the dispos- 
session which is therein referred to. The land- 
lord or somebody acting m concert with him 
must have caused the dispossession. 24 C. 40 ReU 
{ Sanderson , C . J. and Choisner, J.) Gobinda 
Chandra Gope v. Akhil Chandra Das. 

64 I. C. 858. 


Sch. Ill, Art. 3— Applicability of — 

Conditions for. 

The essential conditions which must be satis- 
fied m order to attract the operation of Sch III 
art. 6 of the B, T. Act are these : First, the decree 
must be obtained in a suit between landlord and 
tenant , and secondly, the provisions of the 
Bengal Tenancy Act must be applicable to therm 
[Coutts and Das , JJ.) Raghunath Sahay v m 
Chowa Mahton. 3 Fat. I*. T. 525 : 

67 1. 0. 882. 

Sch. Ill, Art, 3— Applicability — Suit 

between two tenants— Dispossession by landlord . 

Art 3 of Sch. Ill to the B, T. Act does not 
apply to a suit between two tenants unless the 
dispossession of the plaintiff tenant is attributable 
to the agency of the landlord. 25 C W. N, 102 
Rel ( Richardson and Shuhrawardy , JJ.) Janoki 
Hath Saha v % Baikuntha Hath Ghattack, 

36 C, L. J, 140 : (1922) Cal. 176. 

Sch III, Art, 3 — Landlord and tenant — 

Dispossession by third party — Constructive dis- 
possession. See (1921) Dig. Col, 79 Arman 
Peada v , Manik Sarkak, 

27 0, W. N*86, 
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Sch. Ill* Art. 3 — Occupancy raiyal — 

Dispossession by persons inducted by landlord— 
Ejectment — Limitation . 

Where an occupancy raiyat is dispossessed by 
persons inducted on the holding by the landlord, 
at his instigation and in collusion with him, in 
a suit by the raiyat to recover possession, the land- 
lord is a necessary party and such a suit is 
governed by the limitation provided m Art. 3 of 
Sch. Ill of the Bengal Tenancy Act {Chatter jee 
and Panton, JJ.) Rajah Peary MohUN Mukher- 
jee v ArOnodoy Ghose. 25 C. W. N. 168. 

Sell. Ill, Art, 3— Special period of 

limitation — Relationship of landlord and tenant j 
— Proof . ! 

Where there is a relationship of landlord and 
tenant between the parties and the landlord after 
obtaining a decree for rent attaches the crops 
and dispossesses the tenant, a suit by the latter for 
the recovery of possession is governed by Art. 3 
of Sch. Ill of the B. T. Act. 

Semble : — The special limitation does not apply 
where the landlord dispossesses the tenant as 
auction purchaser. 24 C. W. N. 38 : 25 C. W. N 
102 Rei (IV. R. Chatierjea and Panton t JJ .) 
Baikuntha Nath Ghatak v, Sheikh Fazil. 

64 I. C. 192, 

Sch. Ill Art. 6— Special period of limita- 
tion— Applicability of— Execution of rent decree 
— Payee for declaration . 

The insertion of an unnecessary prayer for 
declaration as to the plffs share in the Bhaoli 
produce does not prevent the decree in a suit 
between landlord and tenant from being a rent 
decree and consequently the limitation for exe- 
cution of that decree is that provided by Sch. Ill 
Art. 6 of the B. T. Act. {Coutts and Das, JJ.) 
Dargahi Mian v. Mt. Mango Kuer. 

3 Pat, I*. T. 563 ; (1922) P. 568 : 67 I. C. 869. 

— 3ch, III, Art, 3 —Suit by landlord— 

Limitation . 

Where there is no relationship of landlord. and 
tenant between the parties the general law of 
limitation and not the special period prescribed 
by Sch. Ill, Art. 3 of the B- T. Act, applies. 
{Greaves and Ghose . //*) Gopinath Jalua v. 
Bhajahari Das. 68 I. C. 472. 

BENG. TEN ACT (Amendment) Act (I of 1907) — 
If retrospective. 

The Bengal Tenancy Act (Amending) Act (I of 
1907) has no retrospective effect. {Suhrawardy 
and Cuming, JJ,) Abdul Rakib Khan v. Jalal 
Ahmexx 65 I, C. 584. 

BENG. TEN. ACT (Amendment) Act (II of 1918) 
Ss* 49 (e) and (f) — Aboriginal — Power to mortgage 
— sanction of Collector . 

> The Power of an aboriginal to effect a mort- 
age q§ his land is restricted by the provisions of 
($ of B. T. Act (II oi 1918) under 
: which such a tenant is empowered only to make 
a eompfeleto iisnli^efuar^ mortgage of his land 
and the , permission of the Collector cannot 
enlarge the power M an aboriginal to effect a 
mortgage of his holding in any other way than 
by a complete usufructuary mortgage. [Walmstey 


BEEAE LAND REV CODE, S 158 

and Ghose , JJ.) GaxgaRam Majhi v Bamapada 
Mahaputra. 68 I. C. 301. 

BEEAE INAM RULES 11859)— Scope of.— 

The Berar Inam rules are merely instruction* to 
Revenue officers for the original settlement of 
claims to Jagirs a^d they lay down the conditions 
that shall ordinarily govern each grant. {Halhfax 
and Pruieanx , A . J. C.) Subhan Ali v Imami 
Begam. (1922) Nag. 129 : 65 I. 0, 194, 

— Rr. 5, 9— Impartiality. 

The condition of impartiality is not one of the 
restrictions imposed by rule 5, though rule 9 
provides that service grants cannot be divided, 
{Dhobley A . /. C.) Kirshnaji v t Nilakanth, 

18 N, L. R. 163. 

Class. Ill, R. V. — Inam estates in 

Berar— Succession- Descendants through females 
— Rights of. 

Subject to the special terms, if any, of the grant 
the devolution and incident of an inam estate in 
Berar are governed by the Berar Inam Rules 
1859 The recognition of a jagir or inam by the 
Government operates as a fiesh starting point to 
provide conditions for its future enjoyment and 
devolution 11N. L. R. 150 foil. It is the re- 
cognition by the Govt, of an inam under the 
Berar Inam Rules that operate? as the real root 
of title of the grantee as against the Government. 
The expression ** farzandan ” means offspring 
or lineal descendants and includes daughters 
but not the children of daughters. [D hobby, A. 
J, C ) Chotu v. Akabar Ali. 

(1922) Nag. 170 : 65 I C. 72. 

BEEAE LAND REVENUE CODE, Ss. 4 and 56— 

Amount payable by antejagir tenant to 
Jagmiar if revenue — Charge on the holding , 

The sum payable by ante jagir holder in respect 
of alienated land is land revenue and is a 
paramount charge on the holding under S. 56 of 
the Berar Land Revenue Code. There is nothing 
in Ss. 49 to 56 to show that S. 56 gives no charge 
in respect of land revenue which is not a pay- 
ment due to the Government. ( Kotval , A , J, C.) 
Shamrao v. Shri Sitaram Maharaj, 

68 I. C. 289. 

S. 78 (2) — Tenancy— unknown origin— 

Meaning of— Protection given by the statute 
when available. 

Where it is clear that the tenancy could not 
have commenced before 1868 it cannot be said 
that the origin of the tenancy was unknown If 
it can be proved with certainty that the tenancy 
did not commence till after a certain point of 
time then it cannot be sa d of such a tenancy 
that fevidence of its commencement has been lost 
by reason of its antiquity. A tenant of such 
holding is not protected by S. 78 (2). 14 N. p, R. 
Ill foil. In the absence of any proof that the 
tenancy was perpetual or that the defendant, was 
an antefagir tenant, it must be assumed that he 
was an annual tenant, {Dhobley, A t /, s C.) 
Yeshwant v , Shiwappa, 68 I, C. 1^8. 

S. 158 — Patwkri of a village — Public 

servant. See Penal Code, S, 2i (10), 

68 I. e. 157. 
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BERAR LAND REV. CODE, S. 160 

S. 160 (iii) — Cess— Superior holder— 

Liability* 

Under S, 160 the cesses in an alienated village 
are recoverable from the superior holder* and it 
lies on him to show, if he throws the liability on 
another person, how the case is taken out oi the 
applica* bn of that section. (Kolwal % A. J C t ) 
RamcahaNDRA v. ISHRABHO. (1922) Nag. 168 : 

64 I. C, 202. 

S. 205— Right to pre-emption— Agree- 

meni to resell — Effect of. 

A pre-empior's right under S. 205 of the Beiar 
Land Revenue Code cannot be defeated by the 
vendee reselling to the vendor after a pre-emp- 
tion decree has been passed. 2 N. L R. 150 Rel 
(PHdcaux, A. J . C.) Bapu v Bhomji. 

68 I. C 498. 

BERAR MUNICIPAL LAW, Ss, 51 and 53 — 
Municipal tax— Suit for recovery of— Juris- 
diction of civil court-Pro fessional tax— Levy of— 
Subject of the tax * 

The jurisdiction of the civil courts is not ousted 
when the question is, whether a particular tax 
purporting to have been imposed under the Berar 
Municipal law has any legal existence. When 
the levy and assessment of any tax by the 
committee, purporting to be done under the 
authority of the Berar Municipal law, is alleged 
to be ultra vires t the civil courts have jurisdic- 
tion to entertain the suit. 8 N. L R 107 ; 24 M, 
124 ; 35 C. 859 Rel. Where the Committee acted 
ultravires and charged income not liable to tax 
the civil court has jurisdiction to entertain the 
suit and to direct the refund of the amount 
realised in excess. 

It is not competent to a Municipality in Berar 
to assess to tax professional income derived by 
the assessee outside the Municipal limits, when 
such income is not brought into or mixed up with 
the income arising within the Municipality, 
48 C. 443 Ref. ( Dhobley , A. J . C.) Municipal 
Committee Malkapore v. Amrit Waman 
Dayal. 65 I. C. 532 :’5NL J. 214 ; 

18 N. L. R 121 : (1922) Nag. 10. 

BERAR PATELS ANBPATWARIS LAW, S. 20- 

Suit for patel allowance — Maintainability — In 
Civil court . 

Under S 20 of the Berar Patels and Pat war is 
Law a civil court has no jurisdiction to try a 
claim for a share ot the arrears ot allowance due 
to a Patel in virtue of his office. (KotwaL A. J 
C.) Champat v, Ganpat Rao. 68 I. C. 506. 

BILLS OF LADING — Carriage of goods — 
Special clause excluding liability for short deli- 
very. See (1921) Dig. Col. 81. The British 
India Steam Navigation Company, Ltd. v. 
V. T. KUPPUSWAMi Aiyar. 30 M L. X. 18. (H. C.) 

BOMBAY ABKARI ACT (V of 1878) Ss. 6 and 7 
— Public Servant of Government — Power to 
dismiss at pleasure— Statutory Restrictions on 
the power. 

The plff, was employed as an Inspector in the 
Excise Department on a salary of Rs. 125 per 
meiisum. He was dismissed by the Commis- 
sioner of Customs, Excise and Opium, Bombay, 
as a result of an enquiry into certain charges of 
.bribery levelled against* him. He filed a suit 


BOMBAY CITY MUNICIPAL ACT, S. 147. 

against the Secretary of State for India alleging 
that his dismissal was wrongful as the inquiry in 
respect of the charges of misconduct was not con- 
ducted in accordance with the regulations framed 
by Government for dismissal of non-covenanted 
servants and claiming Rs 50,000 as damages for 
loss of service and injury to his reputation. The 
defendant contended inter alia that the plff. held 
the appointment at the will and pleasure of the 
Government and had no cause of action against 
the Government : — 

Held % that the appointment of the plff. was 
made by the Commissioner of Customs under h. 6 
ot the Bombay Abkari Act, 1878, and not by the 
Government direct : that as S. 7 of the Act res- 
tricted the power of the Commissioner for dis- 
missal the employment of the plff. ceased to be 
at the will and pleasure of Government ; and that 
the provisions of S. 7 must be strictly complied 
with before the plff, could be dismissed. (Kajtp, 
J.) DiNSHAW J. J AVERY V. SECRETARY OF STATE 
for India. 24 Rom, L R 210 : 

(1922) Bom. 16 : 67 I. C. 280. 

BOMBAY BHAGDARI ACT (V of 1862) S. 3— £ 7 *- 
recogmsed sub-division— Alienation — Lease — 
Possession of alienee. 

The property in dispute formed an unrecog- 
nised sub-division of a Narva. On 28-4-1892 it 
was conveyed by its owners, the plaint iff’s pre- 
decessors, to defts. for a long term of 500 years 
in consideration of a sum of money. In a suit 
for redemption by the plaintiffs in 1918 treating 
the transaction of 1892 as a mortgage, the defen- 
dants pleaded that the alienation was void in 
view of the Bombay Bhagdari Act and that their 
possession had been adverse for over 12 years. 
Held , that the transaction of 1892 was not an out 
and out sale but a lease for a long term and that 
as the alienation was void, the defendants had 
acquired by prescription a lease hold interest. 
(Shah A. C* J. and Crump , J) ChatuRBHai 
Lallubhai Patel v # Motibhai Bapuji. 

24 Bom. L. R. 1315. 

BOMBAY CITY MUNICIPAL ACT (III of 1388) 
S 147 — Landlord— Taxes and rates— Liability 
to pay — Increase of assessment on the basts c f 
rents obtained by sub**letttng of members* 

S. 147 of the City of Bombay Municipal Act is 
an involved section ; but it means this, that the 
lessor from whom taxes are leviable under S., 146 
has a claim against a tenant if the rateable value 
of the premises exceeds the amount of rent pay- 
able by the tenant. The only question in any 
particular case is whether the lessor has contract- 
ed himself out of the protection afforded by 
S. 147. Held on a construction of the lease ha 
question that the lessor was entitled to the protec- 
tion afforded by S. 147. Ordinarily when the 
lease was granted, it would be intended that the 
lessor should be liable to pay the taxes which 
would be based on the rent payable under the 
lease and it is difficult to suppose that the parties 
contemplated that in case of an increase in the 
assessment, the responsibility for paying the tax 
in accordance with that increased assessment 
should fall on the landlord and not on the tenant. 
( MacUod , CJ . and Shah t /,) Darashah Bomonji 
Dubash v. Lipton Ltd, 24 Bom. % R. 4m: 

•W tam. 
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BOMBAY CITY MUNICIPAL ACT, S, 154 

S. 154 (2} — Valuation of bit tiding — 

Cost of bath-tubs x lavatories and Electric Fittings 
— Machinery, 

In respect of buildings newly built in Bombay 
City, deductions in their rateable value should 
not be allowed to the owner, for the cost of 
bath tubs, lavatories and electric lights and 
fans. Baths and lavatories must necessarily be 
put in before tenants can be expected to take 
the premises. Electric fittings installed by a 
landlord become part of the premises and are 
accessary for the user of the premises by the 
tenant. They do not constitute machinery*' 
within S, 154(2) of the Bom, City Mud, Act. 
{MacUod C. 7. and Shah J.) HaJi D\wood FUJI 
Elias r. The Municipal Comwissionek For 
The City of Bombvy. 24 Bom. L. B, 476 : 

(1922) Bom 386 * 67 I. C, 426. 

BOMBAY DT. MUNICIPAL ACT (II of 1884) S. 59 

— Bye-laws of Municipality-- Levy of house tax 
Levy of separate rate on owner of land under- 
neath the bouse*-Different plots forming diff^nt 
tenancies but comprising one survey number — j 
Mode of rating. See (1921) Dig* Col, 84, The 
Sholapur Municipality v. Shankar Sheshb- 
HATAMBALJI. 46 Bom 205 : (1922) Bom. 158 : 

64 I C. 177. 

{Ill of 1901) Ss. 96 and 97 —Election 

of huts~»Permi$$wti of Municipality not obtained 
— Offence . 

The accused was charged with an offence 
punishable under S. 96 (5) of the Bombay D is 
trict Municipal Act for erecting huts on his land j 
without permission of the Municipality, The ! 
trying Magistrate being of opinion that the accus 
ed had committed no offence under S 93 altered 
the charge and convicted him under S. 97 read 
with S. 155 of the Act, The accused having ap- 
plied in revision. Held % setting aside the con- 
viction, that the Magistrate was not competent to 
alter the charge in the manner he did. ( Macleod , 
C. J, and Shah, J.) Emperor v Matubhai M. 
Shah. 46 Bom, 657 : 24 Bom LB 105 : 

(1922) Bom. 97 : 66 I. C. 328 : 23 Cr L. J. 259, 

• Ss. 96 and 36 (2) — New building v — 

Permission to build— Permission given by Public 
Works Committee — Power to recall. 

The plff who wished to make additions to his ; 
existing building obtained permission to build, 
under S 96 of the Bombay District Municipal 
Act 1901, from the Public Works Committee of 
the deft. Municipality, On an application by the 
plff's* neighbour, the permission was later on re- 
called by the General Board of the Municipality, i 
Ihe plff. having sued for a declaration that he j 
was entitled to build in accordance with the per- 
mission once granted : — 

Held by Macleod , CJ. and Fawcett , J. that the 
General Body of the Municipality had power to 
cancel or revoke the permission to build granted 
I*ttbljc Works Committee either of its own 
motion or qa the application of a person in- 
affected thereby. 

' H4d* By 7, concurring, that the power 

so exercised was subject to the qualification that 
the caneellaBoa or revocation was otherwise con- 
sistent with the provisions of S. 96 of the Bombay 
District Municipal Act HHll. 19 Bom. L, R. 65 ^ 


BOMBAY BT MUNICIPAL ACT, S. 188. 

20 Bom. L. R. 756: 23 Bom. L. k\ 244: ReL 
[Macleod C. J. Shah and Fawcett , JJ.) MulJI 
Tribhovan Sevak v . The Dakor Municipality. 

46 Bom. 663 : 24 Bom. L. R. 178 : 

(1922) Bom, 247 : 69 I. C. 18. 

.Ss. 122 and 54— High way— Obstruction 

for over 30 years — Adverse possession — 
Right of municipality to remove obstruction — 
Lim Act, S. 29 and Art. 146 A See 1921 Dig. 
Col. 86 Abaji Ragho v. The Municipality Dg 
Jalgaon. 

46 Bom. 335 : (1922) Bom, 111 : 64 I. C. 202, 

Ss. 122 and 155 — Projection — Com 

sti notion of an otla— Notice to remove— Disobe- 
dience — Penalty , 

Where an accused constructs an otla and is 
asked by a notice under S, 122 of the Boro. DL 
Mun. Act to remove it, in case he disobeys the 
notice, the proper course for the municipality is 
to remove the otla themselves and charge him 
with the cost of the removal. The accused 
cannot be convicted under S. 155 of the Act of 
having disobeyed a lawful order. S. 122 of the 
Act gives no power to a municipality to issue a 
notice to a person alleged to have effected an 
encroachment to remove it t although the muni- 
cipality may send such a notice, it is not a notice 
under the section; such a notice might be sent as a 
matter of courtesey, preliminary to the Munici- 
pality taking action under the powers given them 
by the section to remove the encroachment 
themselves. Since these special powers have 
been given that is the proper remedy as laid 
down by the legislature m cases of failure to 
comply with such a notice. ( Macleod , C. J. and 
Coyajee , J.) Emperor.^, Asma ram Shamji. 

24 Bom. L. B 384 : 66 I. C. 817 : 23 Cr. L. J. 321, 

S. 167 — Contract with Municipality — 

Penalty for breach of contract— Suit to recover 
the amount of penalty. See (1921) Dig. Col, 87 
Baban Hemraj v. The City Municipality, 
Pcona. 

46 Bom, 123 : 64 I. C 357 : (1922) Bom, 380 

S. 188 Sub S 1 — Rules jor the noli 

fied area , i?. 27 — New building — Notice — Refusal 
of permission — Budding in spite of refusal if an 
offence 

The accused applied to the Notified Area Com- 
mittee for permission to build on his plot of land, 
but the Committee, purporting to act under R. 27 
(5) of the Rules framed by the Government of 
Bombay, under S. 188, sub-S. (1) of the Bombay 
District Municipal Act, 1901. gave a model reply, 
** Permissmn refused, " After waiting for one 
month, the accused built up his house, for which 
he was convicted for building his house without 
permission. 

Held , reversing the conv'etion, that the model 
reply in question was not proper as it refused 
permission for an indefinite period and all that 
the Committee could do under the rules was to 
pass a provisional order directing that for a 
period, which should not be longer ifaan one 
month from the date of such order, the intended 
work should not be proceeded with. {Mackod 1 
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BOMBAY DISTRICT POLICE ACT, S, 41. 

C, /. and Shaft, j ,) Emperor v. Ardesiur 
JtvANp Mistri. 24 Bom L R. 102: 

(1922) Bom, 221 : 60 I, C. S3! : 23 Cr, L J, 267 , 

BOMBAY DISTEICX POLICE ACT (IY of 1890) 
S. 41 — Order by District Magistrates Revision by 
High Court . 

Ai. order of the Dfc Magistrate undei S. 14 ot 
the Act is an executive and not a judicial order 
with which the High Court can interfere in revi- 
sion. {Fawcett , J. C. and Kincaid , A . J. C.) 
Santan . Emperor. 

15 S. L. B 128 : 64 I. C. 663 : 
23 Cr L J, 39 : (1922) Sindh 21. 

— — Ss. 57 and 58 {2}— Finder of property 
not claimed by a n ybo iy— Rights of finder . 

Where a person hods property in a public 
highwry and the property is not claimed by any- 
body even after a proclamation issued under S. 58 
(2) of the B3tn Dt. Police Act, the property or its 
proceeds should be made over to the finder, there 
is no authority for the government &o appropriate 
the property. ( Marten and Crump, JJ) Maruti 
Bapuji Sonar In re. 

24 Bom, L. B. 707 I (1922) Bom, 240, 

BOMBAY HEREDITARY OFFICES ACT (III of 
1876) S. 5 — Decree — Execution — Provision for 
payment of mortgage amount by payment of 
annual sum out of profits of mortgaged lands— 
Application for recovery of full amount, by 
attachment and sale. See (1921) Dig Col. 87 
Ganesh Eknath Kaulji v . Bhawsakeb Bhawan- 
RAO. 46 Bom. 345 : 64 I, C, 208 : 

(1922) Bom. 110. 

S, 5 — Money decree against vatandar 

— Purchase at Court sale by another vatatuiar — 
Binding nature of sale . 

Where m execution of a money decree against 
a vatandar, his vatan lands were sold after his 
death and purchased by another vatandar of the 
same vatan, who obtained possession from the 
widow, field the sale in execution would bind the 
reversioners, as the alienation was a valid one for 
legal necessity under S. 5 of the Bombay Here- 
ditary Offices Act. ( Macleod , C. J. and Shah , J.) 
Ganesii Ramchandra Kulkarm o, Laxmibai 
Venkatesh Narayan. 46 Bom. 726 : 

24 Bom, L. R, 249 : (1922) Bom, 96 : 67 I. C. 209. 

$4 IX A — Alienation of vatan —Resump- 
tion by Collector— Levy of full rent— Rent pay 
aye to vatandar. See (1921) Dig. Col 88 
Dattatraya Keshav DeshfaKde v Laxuman 
CniMNAJ! RAN]ANE. 64 I, €. 7. 

45. l%— Hereditary office dispute — 

Maharkt Vatan— Arbitration-Award. 

" Under S. 18 of the Bombay Hereditary Offices, 
Act, 1874, a dispute as regards a Maharki Vatan 
was referred to a Panchayat. The parties how- 
ever failed to nominate the panchas and there- 
upon the Deputy Collector asked the Mamlatdar 
to appoint them but the latter in his turn issued 
orders to the Head Karkun to get two panchas 
appointed by each party and himself to act as sar- 
panch. The Mahars appointed their panchas but 
tt*e villagers declined to do so. When, this fact 


BOMBAY KHOTI SETTLEMENT ACT, S. 10, 

was brought to the notice of the Mamlatdar, he 
ordered the Head Karkun to appoint two panchas 
under S 18. The pundus were so appointed and 
the pancluvat thus constituted made the award 
which was submitted to the Mamlatdar and was 
in due course approved of by the Deputy Collec- 
tor. In a sun questioning the validity of the 
award Held that the Punch was not constituted 
according to the procedure prescribed by S. 18 
of the Bom. Her. Offices Act and the award was 
invalid. Having regard to $. 18 of the Act* h 
is not competent to a Civil Court to entertain a 
suit by the Muhar Yat.mdars tn restrain the 
villagers of their village from delivering the 
carcases of dead animals and paying baluta to 
the mangs. (Shah. A t\ J and Crump , } .} 
Mahadc Kashi b v Krishna Tatya Mahar. 

24 Bom. L, E. 917 : (19221 Bom 410 : 

68 1.0. 746. 

BOMBAY HIGH COUBT CIVIL CIRCULARS, 
CHAP 1. R. 55— Pleader summoned as a witness 
— Subsistence allowance— -Kate of. See (1921) 
Dig. Col. 88. Vau Asmal v. Malji 

46 Bom. 89 : (19221 Bom. 116 ; 641. C. 78. 

BOMBAY HIGH COUBT BUIES (ORIGINAL 
SIDE) B. 118— Set off— Counter-claim— Distinc- 
tion between— Claim for unascertained damages 
when allowed as set off or counterclaim See 
C. P, Code, O. 8, R. 6 

24 Bom L. R* 328. 

— B. 116-Counter. claim — Set-off — Bar of 

limitation - Effect on. See C. P. Code O. 8 R. 6 

24 Bom. L. B. 998. 

-R, 214— Originating summons— Suit 

for declaration that covenant for reconveyance 
or pre-emption is void— Giant of relief , 

It is open to the court to pass a declaratory 
decree m an originating summons under R 214 
of the Bombay High Court Rules to the effect 
that a covenant for re-conveyance or pre-emption 
annexed to a sale -deed is void as infringing the 
rule against perpetuities. (Macleod, C J . and 
Kanga t J.) Dinkarrao Ganpatrao v. Narayan. 

24 Bom. L. R. 449 : (1922) Bom, 84 

BOMBAY IRRIGATION ACT (VII of 1879) S 35 

—Compensation for interruption of water - 
Supply— Division of CollUior— Civil Court— 
Jurisdiction „ { ^ 

When Government fails to supply water 1 for 
crops and the claim for compensation has been 
already decided by the Collector under S. 35 of 
the Bombay Irrigation Act, Civil Courts have no 
jurisdiction to entertain a suit for the same relief. 
Scope of the Act considered. [Macleod, C* J. 
and Shah J,) Vishnu ViNayak Vazb v. The 
Secretary of State for India, 

46 Bom. 738 . 24 Bom, L B. 264 : 

(1922) Bom. 8 : 67 I. C. 43. 

% 

BOMBAY KHOTI SETTLEMENT ACT (I of 1880) 

S 10 Khali lands — Permanent tenant — Transfer 
of a forum of Khoti lands without the consent 
of the Khot— Effect. 

Where the permanent tenant of Khoti lands 
transfers a portion thereof without ibe coasetii of 
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BOMBAY KHOTI SETTLEMENT ACT, S. 10, 

the Khot, only the portion so transferred, and not 
the entire holding, is at the disposal of the Khot, 
under S. 10 of the Khoti Settlement Act 1880 
{ Shah and Pratt t JJ.) Madhavrao MorehwaR 
Bhandarkar v* Krishnaji Saturao Rane. 

46 Bom, 470 : 24 Bom L. B. 131 : 

(1922) Bom. 257 : 68 I C. 277. 

S. 10— Khoti land— Transfer by occupant 

— Simple mortgage — Suit rt ejectment — Dis- 
charge of mortgage— Effect of. 

A simple mortgage of Khoti land by the occu- 
pant is within the mischief of S. 10 of the 
Bombay Khoti Settlement Act and the fact that 
before a suit is filed for possession, the mortgage 
is discharged is immaterial* [Shah, A. C , /. and 
Crump , J.) Vasu Krishna Yekavda v. Mad- 
HAVRAO Mqreshwar. 24 Bom* L. B. 1160. 

Ss, 20 and 21 — Decision of Recording 

officer — Finality of entry m Boi Khat. 

The mere entry in the settlement register of 
the name of a particular peison as the occupant 
of a survey number is not final and conclusive 
nor is it binding on all parties concerned until it 
is reversed or modified by a decree of the Civil 
Court. The decision of the Becordiag Officer is 
however binding. ( Maclcod , C. J. and Coyaju J ) 
Rajaram Sitaram v , Jaganath Govinda Rao. 

24 Bom. L B. 323 : 67 I. C. 322. 

S. 21— Decision', meaning of— Entry in 

Both hat. 

The Khoti Settlement Act nowhere provides 
that the mere entry in the settlement register of 
the name of a particular person as the occupant 
of the survey number is either final and conclu- 
sive or that it is binding upon all the parties 
concerned, unless and until it is reversed or 
modified by a decree of the Civil Court. What is 
made funding by the provision of $.21 is the 
decision of the Recording Officer and not a mere 
entry of a person’s name m the Settlement Regis- 
ter. Preceding sections make it clear that the 
mere entry of the name of some particular per 
son as occupant was not intended to be included 
among those decisions of the recording Officer. 
An entry in Botkhat is not a decision. S. A. No. 
850 of 1914 Ref. [Madeod % C J. and Coyajec, J.) 
POTPHODE v, YESHWANTRAO. (1922) Bom. 329. 

BOMBAY LAND BEV. CODE (1879) S. 81— 
Registered occupant— Failure to pay assess- 
ment— Payment on arrears of assessment by 
co-sharer — Transfer of khata to co- sharer’s same 
— of — Occupancy rights of defaulter. See 
(f921) Dr<£* Col. 91, Vinayak Dattatraya Joshi 
u. Ganesh Anant Hasabnis. 

46 Bom 221 : (1922) Bom. 198 : 64 X. C. 201, 

S 83 — Duration of tenancy — Presump- 
tion as to— Commencement of the tenancy. 

’ phrase “ commencement of the tenancy ” 
i h S. 83 of the Bom. Land Rev. Code tefers to 
|be . and not to the terms of the tenancy. 

*, In S. 83 applies only when the 

jimd (i e) rather the date or the period of the 
commencement of the tenancy is not proved 
by satisfactory evidence. Directly it is shown 
that the tenancy commenced from a particular 
period say between 1830 and 1850 the ordinary 


BOMBAY MAMLATDABS* C0UETS ACT, S. 5, 

presumption that is now contained in S. 106 
of the T. P. Act will have to be drawn. 18 
Bom. 433 , 23 Bom. L, R* 633; 24 Bom. L, R. 226 
Rcl. [Pratt and Fawcett JL) Narayan Ram Chan- 
dra v. Pandu rang Balkrisbna. 

24 Bom. L. B, 831 : (1922) Bonn 402, 

S, 83 — Permanent tenancy — Presump - 

Don— Origin known. 

S. 83 of the Bombay Land Revenue Code 1879 
does not apply to a tenancy which, though very 
old, can be shown to have originated in a speci- 
fied year. [Shah and Pratt , JJ.) Chikko Bhag- 
want Nadgir v. ShidNath Martand 
46 Bom. 687 : 24 Bom. L. B. 226 : (1922) Bom, 25 : 

(1922) Bom, 337 : 66 I. C. 315. 

S. 121— Settlement of boundaries— 

Survey of land in a town— Enquiry officer — 
Functions of — Determination by enquiry officer 
Jurisdiction of Civil Court. See (1921) Dig. Col, 
93. Ganesh Venkatesh Joglekar v .Ramchan- 
dra Narayan Jogeshar. 46 Bom. 390 : 

(1922) Bom 293 : 64 I. C. 564. 

S. 135 — Suit for land— Record of Rights 

certified copy of entry in— Copy not attached to 
plaint — Decision of appeal Court — Review— C. P. 
C O. 47, R. 1. See (1921) Dig. Col, 93. Ganesh 
BALKRISHNA BHIDE V. VlTHAL TRIMBAK BHIDE. 

(1922) Bom. 114 ; 64 I. C. 156, 

— S. 135 — Suit for land — Record of Rights 

certified copy of not attached to plaint — Suit 
decreed by first court — Reversal on appeal— Pro- 
cedure If legal. See (1921) Dig. Col. 93. Girijabai 
Nagappa Chanda var v. Hemraj Vrindawandas, 

64 I, C 681. 

Ss. 203 and 204— Notice of demand of as- 
sessment — If a decision or order. 

A notice of demand to pay assessment by a 
mamlatdar cannot be treated as a decision or 
order within the meaning of Ss. 203 and 204 of 
the Bombay Land Revenue Code. ( Macleod , C . J. 
and Shah, J.) Nvthuram Hiraram v. Secre- 
tary of State for India, (1922) Bom. 274 : 

24 Bom. L. B. 402 : 67 I, C. 842. 

BOMBAY MAMLATDABS’ COUBTS ACT (II of 
1906) S. 5— Suit w Mamlatdar' s court — Mode of 
trial— Procedure — Revision . 

A Mamlatdar in whose court a possessory suit 
was brought dismissed it on the ground that the 
matter could be more properly tried by the Civil 
Court. On revision the Collector directed the 
mamlatdar to proceed with the case and returned 
it for necessary action. The mamlatdar after 
recording some evidence sent the papers for 
orders to the Collector who heard the parties and 
declined to vary the original order of the mam- 
latdar. On an application for revision to the 
High court. Held that immediately* the case was 
sent back by the Collector, the Mamlatdar’ s duty 
was to try the suit under the Mamlatdaris Courts" 
Acts and to give his own decision thereon p 
that the High Court in revision should dirocfcitbe 
mamlatdar to restore the suit to his file .and 
dispose of it according to law. ( Shah , At C. J. 
and Cr*»mp t I.) Rasul Musa Mafat v, Mnm 
Musa Dadi. 24 Bern. B. B. 1311. 
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BOH. HAMLATDAB’S COOBTS ACT, S. 5. 

* S. 5 — Explanation possessory suit— Joint 

possession. See (1921) Dig. Col. 95 Jina 
J fJIBHAl BARIA V MaTHUS JlBHAI BaRIA. 

46 Bom, 289 : (1922) Bom. 126 : 68 I C 225. 

— »-~ g. 2Z— Power of Collector* 

When the finding of the Mamlitdar is based on 
nothing but the unsupported allegations of the 
plaintiff it must be called a finding based on a 
total misappreciation of what evidence l he was 
It is not based on evidence such as is necessary t » 
establish a disputed claim and the error in the 
Mamlatdar's finding amounts therefore not only j 
to an error of fact but also an error of law. In 
such a case therefore the Collector is perfectly 
justified m setting aside the finding of Mamlatdar 
{Kennedy J . C and Madgaonker, A . J* G\) MotU 
Mal Parumal v. Lekhuwal. {1922} Sind 18. 

— S. 24— Power of Judicial Commissioner'* 

Court* 

Under S. 24 of the Act the Jud cial Commis- 
sioner's court has the same powers as the High 
Court and exercises such revbional powers over 
the order of the Collector in its capacity as 
successors to the Sadar Diwani Adatat which 
exercised these powers under Regulation II of 
1817 ahd which powers were vested in the High 
Court by the Statute 24 and 25 Vic. Chap. 104 
[Kennedy J C * and Madgaonker A J, C) 
Motumal Parumal v. Lekhunal, 

1922 Sind 18 

BOMBAY M0T0B VEHICLES ACT {VIII of 1914) 
S«.*l© and 11 — Rules under— Schcd £>— Ultra 
vires — Motor vehicle — Registration certificate — 
Time limit introduced in registration certi ficate. 

Rule 6 of the Bombay Metor Vehicle Rules 1915 
as attended by the rules published in 1918* framed 
under S 11 of the Bombay Motor Vehicles Act, 
1914, and Schedule D to those rules are ultra 
vires in so far as they provide for any limit of 
time during which the certificate should be valid. 
{Macleod* C* J, and Shah , J.) Emperor v. J D, 
SherstoN Baker. 46 Bom. 646 : 

24 Bom. L, B. 50 : (1922) Bom. 42 : 

23 Cr. L. J. 169 : 65 I. C 633. 

BOMBAY MUNICIPAL ACT, S. 145 A -Permission 
to build on old wall*— Putting down a wall — 
Withholding of permission* 

Plaintiff wanted to build another storey on his 
westers wall, and got permission. According to 
a compromise in a dispute with hl& neighbours 
fee agreed to build further back to which the 
Municipal Committee did not give permission. 
The plaintiff therefore began to follow out his old 
ptam feo which the Municipality objected. Held 
The objection was factious. The Municipality 
was not' entitled to object to tbe rebudding of 
the dd wall where it stood with the addition to 
which it bad given permission {Mac tod C* J* 
and Shah J.) The Bandra Municipality v t 
John a Be. Mellg. 1922 Bombay 344. (1), 

BOMBAY PLEADEB'S ACT (XVII of 1926) S, 10- 
Exparte decree— Application to set aside— Pleader 
appearing ia the suit appearing for the applica- 
tion— Fresh vakalat unnecessary. See C. .P, Code 
Q*% R, 13« „ 24 Bon. I*. B. 744* 


BOMBAY BENT ACT. 

S. 10 fl) — Suit— Execution proceedings 

— Pleader-— Vakil patra homo be filed ag tin m 
execution proceedings. Ser{j92I} Dig. Col. 95 
ISOOB SaIBA Abdul K AMMAN 3 H MDAK SAIfH 
46 Bom. 125 : 64 I. C. 55 : (1922) Bom. 113. 

Sch. Ill — Pleader^ fees-Cosls— Taxa- 
tion— Suit in ejectment by landlord. See ^1921) 
Dig. Col. 95 Bai Mehsrbai Nanabhai BanaJi p, 
Mrs. R R. Dapixa. 

46 Bom. 396 . 64 I. C. 1000 : {1922} Bom, 171 : 

23 Bom L. B 1133, 

BOMBAY BEGULATI0N {XVI of 18271 — 
Vatun land — Settlement — Gordon settle- 
ment— Sale at a court auction of I Rami ami 
mirasi rights m vatans — Alienation operative only 
during vatandars life time. See (1921) Dig Col, 
95 B\lku Sidu Kumbhar t>. Vyankatesh 
Vaman Despande. 46 Bom. 52 : 

(19 22) Bom. 192. 

BOMBAY BENT ACT, S. 9— Bona fide and reason- 
able requirement — Small 1 ruction of premises 
leased required by the landlord— Reasonable 
requirement. See 1921 Dig Col. 98, Vithaldas 
Bhagvandas v* N \ynui M: Joshl 

68 I C, 330, 

BOMBAY BENT (WAB BESTBICTI0NS) ACT 

(II of 1918) S. 9 Requirement by landlord— 

Reasonable and bona-fide demand - Test of. 

The plaintiff, who carried on business in haid- 
wa^e in a rented shop tn the Fort in the City of 
Bombay, was ejected by the owner of the shop- 
premises Ihe plaint ff owned a house, in another 
locality of the city, known as Tardeo. which had 
seven compartments on the ground floor. Five of 
these compartments were already in plaintiff s 
possession. He sued to recover possession of the 
remaining two compartments in order to carry op 
his business in hardware on the ground floor of 
the house. The area of the whole of the ground 
floor was the extent less than the area of the 
rented shop in the Fort. The trial Judge dis- 
missed the suit on the ground that tlie area al- 
ready in plaintiff’s possession was quite enough 
for developing a new business in the Tardeo 
locality:— 

Held, decreeing the claim for possession, that 
to prevent the plaintiff from occupying a ©pice* In 
hfs own premises ^ equal to the spa£e prtyioi^ 
rented by him on the ground stated by tblti® 1 
Judge would be going entirely beyoad the Jurisdic- 
tion of the Court in cases falling under the Bom- 
bay Rent Act, 1918 f Maclcod , C./„ and Shah , J*) 
Nowtroji Hormasji Pathak v* V Shrinivas 
Prabhu. 46 Bom, 632 : 24 Bom. L. B, 95 : 

(1922) Bom. 222 : 68 %, 0. 989: 

S. 9 — Premises forming part of the en- 
dowment of a Community-Setting out to members 
of the community, if a reasonable and proper 
purpose. See (1921) Dig. Gol. 99. Atmaram 
Babaji Chawgale v* NarayanArjdn Dere. 

46 Bom, 132 : 64 I C. 555 : (1922) Bom 109. 

t S. 9— Tenant— ''Sub-tenancy,* 

The term ‘tenant 1 in $. 9 of the Bombay Rent 
(War Restrictions) Act 1918 does pot., 


Y — 8 
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BOMBAY BENT ACT, S. 9 j 

sub tenant, [Pratt, J.) SUG4.NchaNd Savuc UND j 
r. Motile l Dikoapiusad. = 

24 Bom* L B. 154 : \ 
(1922) Bom. 1ST * 67 I. C, 130, | 

g, 9 (2 )— Landlord and tenant— Eject- j 

ment of tenant — Accommodation for staf f of j 
employees of lav dim d— Bonn fide requirement , 
The accommodation of a s' aft ol employees of j 
the landlord is a satisfactory caase within the' 
meaning of S, 9 (2) oi the Bombay Rent (War l 
Restrictions) Act 191S, tor the ejectment of a j 
tenant, though it does not amount to a reasonable j 
and bona Me requirement by the landlord for h*s j 
own occupation u it hin the meaning oi the sec-; 
tion (Pratt, J.) Nippon* Men kwa Kalm»hiki t 
i?. F. PoRTi-OCK. 24 Bom, L, B. 54 * j 

\1922 Bom 70 : 65 I. C 677. j 

BOMBAY BEVENUE JURISDICTION ACT (2 of 
1876) Ss 4 (b) and 5 — Inamdar — Miraspatra — 
Effect — Survey settlement — httio hiMoti of — 
Right to levy building fine s. 

Defendants were mamdarb of the village and 
they were grantees of the sod a* well as assignees | 
of the revenue. The plain his we: e mirasi , 
class or permanent' tenants holding under the 1 
Inamdars under comparatively recent M laspatra j 
of 1359 and 1364 Survey se tlemert was t.i- s 
troduced into the village at the request of the m- 
amdars and a revised assessment uf agricultural 
land came m o effect under S. 217 of the Bam 
Land Rev. Code, a! 1 holders of land in the village 
became liable in respect of such lands to the pro- 
visions of the Land Revenue Code The Coffee or 
under rules framed by the Government and at the j 
request of the inamdar pm ported to levy building j 
fines for the benefit of the Inamdar ass gner s of j 
the land revenue. The phis, sued for a declara- i 
tion of their rights to hold the land free from 
building fines and for an injunction restraining the 
Inaradars from levying such fines, The Inamdars 
pleaded that the suit was barred under S. 4 (b) of 
the Bom Rev, Jurisdiction Act. Held tint the 
suit was not barred by S. 4 of the Bora Rev 
Jurisdiction Act. If without questioning the 
legality or propriety of the amount or incidence 
perse the plff asserts a right independent of and 
having no relation to it, such as a right to pay 
a certain fixed amount annually under a contract 
between him and the Inamdir, he cannot be sa d 
to object to the amount or incidence of the assess 
ment within the meaning of S, 4 (b). An objec- 
tion to come within either of the two heads oi 
cl, (b) of S. 4 must be an objection wlrch reaches 
them directly (t, e. 9 ) an objection to them perse 
Which admits the liability to pay land revenue on 
the part of the objec'or but quarrels with its 
amount or incidence of the validity and effect of 
the notification of survey settlement as by them 
selves objectionable, not because some other nght 
affects them or makes them inapplicable to his 
particular case. 28 B 74 Ref. f Shah , A, J, C. and 
Pratt, J.) Damodhar Mahadev Bhonde v. 
KashiNath Sadashiv. 24 Bom, L, B. 1040. 

— — &. 11-Rent free land-Demand of assess- 

ment — Notice by mamtatdar—Smi to set aside , 
Plffs, who had been holding their lands rent 
free were suddenly served by the mam- 
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latdar with a notice of demand to pay assess- 
ment, There was no order by the Collector to that 
effect. Piffs filed a suit for declaration that 
they were ent'tled to hold their lands rent free. 

Held that this was a case to which S. 11 of the 
Bombay Rev, Jurisdn. Act would not apply and 
th3t the suit as Did was maintainable. { Macleod , 
C. jh and Shah, J,) NathuRAM HiraRam v 
Secretary of State f >r India. 

24 Bom I, B. 402 • (1922) Bom. 274 : 67 I. C. 842 : 

46 Bom 811. 

BOMBAY SALT ACT (II of 1890. Ss, 11 and 47— 
Salt- pans- License to manufacture Salt — Lease 
ffovt Govt — Sub-lease of saltpans without 
permission of Collector — Specific performance. 

The defendants leased a salt-pan from Govern- 
ment under a license , one of the conditions of 
which was that the lessee was not at liberty to sub 
lease the salt-pan without the permission of the 
Collector In spite of this the defendants agreed 
to sub-let the salt-pan to the plaintiff. The plain- 
tiff having sued foi specific performance of the 
agreement of sub letting. — 

Held, dismissing the suit, that the agreement 
of sub ieffmg. which was against the condition of 
the license, was unenforceable a* law 33 Bom 
633 foil. { Macleod , C. J . and Shah, J,) Rabia Bibi 

Gang\dhar Vishnu Puranik. 

24 Bom. L. R 111 : 46 Bom. 651 * (1922) Bom. 78 : 

66 I. C. 393. 

BOMBAY SEA CUSTOMS ACT (VIII of 1871) S. 30 
(a) and (b)— Customs duty-— Assessment — Whole- 
sale puce, meaning of— Costs of the goods to 
unpQt ter 

The term “wholesale cash price’* in S. 30 cl. 
(a), of the Sea Customs Act 1878 means the 
whole cash pree for wlrch the goods of like 
kind and quality are sold or are capable of being 
sold at the time and place oi importation. The 
expression indicates that it must be the price 
which the importers in India are able to realise 
on a wholesale disposal of the goods to some one 
after importation It does not mean the cost of 
the goods to the importers on the basis that the 
goods should be taken as being sold to the im- 
porter at the price which it cost him to lay them 
down in Bombay. 

Clause (b) of S 30 of the Sea Customs Act 
applies when the wholesale price is not ascertain- 
able This clause is added in order that the real 
value might be ascertained where there is no 
whole sale price, { Macleod , C J. and Shah , J.) 
The Vacuum Oil Co, r , The Secretary of 
State for India in Council, 

24 Bom. L. B. 198 : (1922) Bom, 12 : 67 I. 0, 267. 

S. 182 — Confiscation and penalties — 

Adjudication— -Procedure. 

The Sea Customs Act contains no provisions 
w th regard to the adjudication of confiscation 
and penalties which can be made by Customs 
Officers under S. 182. These officers must, there- 
fore, proceed according to general principles, 
which are not necessarily legal principles, for the 
purpose of arriving at a conclusion when such an 
inquiry is instituted. ( Macleod , C, J, and Shah, 
J ) Mahadev Ganesh v. Secretary of State 
for INDIA. 46 Bom. 732 ; 

(1922) Bom. 30 : 24 Bom. L. B. 245 ; 67 I, C. 872 
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BOMBAY SUMMARY SETTLEMENT ACT (VII 
of 1863) S 7 -Summary Sanad —Temple lands — 
Dcsit iption as Jai inam—bmt by Gaukar of 
temple for possesion— Limitation Ait. Art , 120 
and 144. 

A suit was filed by the plaintiff as representing 
gaukars of a village entitled to the management 
of a temple, again -t defendants who were the 
Devlis and Bhavnis connected with the temple 
and certain alienees from them for possession of 
lands alleged to be Devasthan land'. The lands 
were described as the Jat mam of the tern 4e 
servants m a sanad issued by the government m 
1865 under the provisions of the Summary 
Settlement Act, 1863. One of the defendants sold 
a portion ot the lands in 1903 but the vendees 
took possession in 1016 The plaintiffs suit was 
filed in 19 U> The defendants raised the plea 
that the suit was barred b/ limitation*, Held, the 
issue of the sanad to ‘he defendants did not nega 
iwe the rights of the temple and the plaintiff 
could prove that the lands were really devasthan 
lands The grant ot a sanad to deits did not 
furnish a cause of action to the plff. Consequ- 
ently the suit was not barred Art, 120 of the Lim 
Act having no application to a suit for possession 
(Shah, A C J. and Cnimp , J.) Yithvl DhoxdU 
Deyli v SuRyaji Ramchandra Naik. 

24 Bom. L R. 902 

BOUNDARY LINE-D spute as to- Was 1 e land 
— Indefinite tract— Burden of proof as to boun 
dary. bee Burden of Proof. 65 I. C 743. 

BROKER— Commission —Rig hi to— Completion 
of Uansachon — Failure of one of the paities to 
complete the con ti act— Effect ot 

In order to entitle a broker to his commission, 
he must prove either that the transaction has 
been completed, or ihat. if i* is not, the non- 
completion was due to default on the part of the 
principal Lott v. Out hwaite. (1893) 10 T L. R 
76, 77, Ret A mortgagee m Bombay is not bound 
to deliver possession of the title deeds or to 
produce them for the inspection of the mortgagor 
until actual tender or payment of the principal 
with interest and cost*. Consequently where 
the vendor- mortgagor is unable to com olete a 
contract of sale on account of the non- production 
of the title deeds by his mortgagee and the con- 
tract of sale falls through it is the default oi the 
vendor that is responsible for the result. The , 
broker who arranged for the sale will neverthe- 
less be entitled to his Commission. (Mulla, J *) 
Mehta v. Cassumbhai Keshavji. 

24 Bom. L, R 847* 

BUDDHIST LAW — Burmese— Adoption — Adopted 
son becoming a monk — Subsequent abandonment 
of monkhood— Effect of— Inheritance to adoptive 
parents * 

Where a person adopted by Burmese parents 
enters the priesthood he roust be held to have 
severed himself from all family ties. Where 
after remaining as a monk for some years he re- 
sumed civil life, was received back in his old home 
on the old status as adopted son and heir, he 
Umst be deemed to have resumed his position of 
kititma son and the years spent in the monastery 
do not affect his right to inherit the property of 
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| BUDDHIST LAW — Burmese. 

his adoptee father (Robinson C. J, and Buck - 
woith, J ) M \ Nyun-Sein v. M \cng Ch Mya 1 

66 1 C 573, 

Burmese — A m esh at estate — Jot ntness — 

Barden cf pi oof. 

There is no rule oi Buddhist law that ances- 
tral land must be presumed to remain undivided 
until the contrary is proved The burden ot prov- 
ing jointness is on those who assert it, having 
regard to the tact ihat among Burmese-Buddhtsis 
the division oi ancestral estates among co-heirs 
is the rule, cases oi co-sharers remaining in 
commensahty being rare. 9 Bur. L. T. foil. 
(Maitng kin , /.) Mai no 6h\ve La v. Mi Kywe 

1 Bur I J. 174, 

Burmese — Custom — Reanarriagc Pro- 
vision for children of fit st marriage 

Among Burmese Buddhists when the mother 
dies and the father marries again, it is usual to 
make a family partit'on and settle on the children 
of the first marrnge. It is most unusual fora 
tathei merely to make gifts on such an occasion, 
but still more unusual to include in these gifts the 
bulk of his property (Duckworth and Pratt JJ) 
Mg Po LUN v. M\ E Mvr. 1 Bur. I. J HI. 

R/j mese — Divorce— Desertion. 

Obiter . — Desertion by a husband of his wife 
for a period of 12 years coupled with failure to 
maintain her is a sufficient ground for divorce, 
under the Buddhist Burmese law, ( Robinson , C. 
J. and Mating Kin, J.) MaUNG Shwe Sa v Ma 
M o 1 Bur L. J. 24 ; (1922) L. B. 28* 

Burmese— Divorce Exparle divorce — 

Conditions 

A husband or wife is entitled to a divorce on 
payment of the costs of the suit and foregoing all 
claim to the joint property of the marriage. 2 IL 
B R (1904-1906) folk 7 L. B. R. 79 ; 7 B. L, T. 
83 appr. iPnitt, J.) MaUNG TheiN Mya . MAUNG. 
Tun Hla 1 Bur. L. J. 327. 

Burmese — Divorce — Mutual consent — - 

Misconduct — Right of husband to chastise wife 
Extent of— Joint property— Onus. 

A Buddhist wife in Burma is entitled to a 
divorce by mutual consent if the husband is 
guilty of a single act of misconduct, tinder the 
law as administered in Burma by British courts a 
husband has no right to chastise his wife» 
though it is open to the wife to submit to ill. treat- 
ment or condone it. Where in a suit for divorce 
by the wife, the busbaud claims certain property 
to be joint property, the onus is on him to prove 
it. ( Saunders , A. J. C.) Ma Sat. v. MaUNG Ny! 
Btf. 4 U. B. R (1921) 68 l 64 I. C> 957 

Burmese — Divorce— Pay in property — 

Right of wife . 

Where the wife is a spinster but the husband 
had been previously married, where the husband 
brings payin to the marriage and the wife 
nothing, the rule to be applied is the rule laid 
down for the case where neither party had been 
married before and separate by mutual consent 
without fault and where the relation of mssay# 
and nissita exists, Authoriles reviewed, 



THE YEARLY DIGEST 


iio 


11V 


BTJBBHIST LAW Burmese. 

{Robinson, C. J. and tienld, J,} M\ Ngvve HNIT t> 
Maung Po Hml. 

11 L. B. E 52 : 641 C 806 

Bui : n cse — / a hot t t a nc» —b u f us:oa from 

— Disobedient child. 

The texts which debar an incorrigibly d sobe* 
dient child from inheriting seem to retcr to a 
child living with h*s parents and still subject to 
the’f authority and not to an adult chil { who 
has married and has children uf her own A 
single act of mere dtsooedience however gross 
does not disqual fy. and the disobedient child is 
to be given many chances of reforming. On the 
other hand apparently a smgle act oi positive 
.enmity may disqualify. When a disobedient 
child is said to be debarred from inheriting, an 
incorrigibly disobedient child is meant. A 
marriage aga»nst the wishes oj the parent does 
not justify exclusion from inheritance. {Mactoll, 
A I. C ) M vUho K\i M \Uso v. M x Nc. 

1 Bur L J 78 . (1922* U. B. 12, 


-But me 


InhctilntUi. — Ora^a son — 

Mesne profits 

The orasa son becomes entitled on the death of 
his lather to a dfcitmte one fourth part of the 
estate and he can iee:nt.r >t with mesne p f o“i s at 
any subsequent date. {Robinson t C J arSii 
He aid , J.) Mac ng P vnon v. M m ng Tun Th v 
11 L. B. E. 292 67 I. C 769. 


| BUNBLEKHAKB ENC. ESTATES ACT, S 29, 

j Burmese— Inheritance — Step-children — 

! Right to succeed to separate property of step 
| parents— Breach of filial relation Sec (1921) 
! Dig. Col. 103 Maung Slin Thwe v. Ma Shwk 
. Vi. 64 I C 415 

Burmese — Inheritance -Step grand child - 

j ; cn collateiats — A p plication of Buddhist law . 

Under the Burmese Buddhist law step grand 
! c s ildren exclude collaterals m the distribution of 
’ the separate estate of tbe>‘r step grand parents if 
\ there are no actual grand children or heirs m the 
i direct line But so far as the undivided ancest- 
ral estate is concerned, they ate entitled to only 
4 one half. The step grand children would not 
. forieit their right to their step grand parents* 
I estate even though they may have inherited their 
own grand father’s estate 

I Per Duckworth , J . Even though one of the 
J parties is a Chmcse-Buddhvst, still where the 
! deceased owner was a Burmese, Buddhist Law 
j gme.ns the succession to his esta’e ( Pratt and 
! Du kworih. JJ.) Khoo Haing Sein v . Khoo 
j Being Hoe. 1 Bur. L. J. 56 (1922) L. B 29, 

j Bunin st— Lettetpwa property — Pay in 

j pi apet ty— Convulsion of. 

i Where pa yin property is sold and subse- 
quen iv repurchased with iunds belong* ng to 
bo’h husband and wife, it becomes lettetpwa 
property. {Pratt and Duckworth, JJ.) MAUNG 
Tun Gyaw v M\lng Po Thwe. 

1 Bur. L. J. 160. 


— — Burmese — Inheriitinn * - Ota^a — Rights 

of sons and daughters and their children , 

Held by the Full Bench {Pratt, J not concurring! 

(1) In a family c?us sting of both sons and 
daughters a child can a tain the full statu* ot 
orasa prior to the death of its parents. 

(2) In such a family where the eldest child is 
a daughter no sou can become orasa 

(3) In such a famdy the question as which 
js the orasa can be dec ded before tbc deitli of 
either parent. 

(4) There cannot be two otasa children* 

(5) Sons are not always preferred to daughters 
as orasa, unless the son is eldest horn. 

(6) The eldest bsrn son is the orasa. If he 
predeceased his parents, his childien will have a 
right to preterent*al treatment, lithe eldest son 
died before he became competent to take his 
father’s place, a younger son, being fully qualified 
may become orasa, and it that son had predeceased 
h s parents his children will ha\e a right to the 
same preferential treatment, 

(7) The eldest child being a daugh’er can 

claim on the death of her mother a quarter share 
as orasa and if she then died before her father 
without having got the share, her children will 
have a preferential treatment. And if she then 
died after her father but before she had claimed 
her distributive share in the estate, her ri^ht of 
maintenance wilt devolve upon her children. 
(Robinson, C . J, and Maung Ktn, J.) Maung Kin 
t?. Mrs* Kirkwood. 68 I C 49. 

^ Burmese-— Inheritance— Right of eldest 

son ho one fourth share of joint estate on the 
death o' mother. See (1921) Dig, Col. 102 U Nj 
Ta xl £o Maung. 64 1, c. 23. 


1 Burmese — Partition— Aut atha son** Joint 

| acquisition of parents— Remarriage of father. 

| On the death of the mother and the remarriage 
j of the father, the auratha son is entitled to get 
| from the father one-feurth of the estate jointly 
acqtrred by him and his mother. At the same 
time the auratha son cannot make that chim aga- 
inst his father merely by reason of bis mother's 
death and it is only the remarriage of his father 
that gives him a right to the one fourth. { Hcald , 
J.) Maung Shwe Jwet v. Maung Tun Shein. 

66 I. C. 538. 

—Burmese — Partition— Partial partition 

— Hnapazoti property and separate property. 
Though a suit for parfeal partition does not 
lie, a claim for a share of hna pazon propei ty is 
distinct from a claim for recovery of separate 
property and separate suit can be brought for 
each. {Maung Kin, J, ) Maung San Tin v Ma 
Nw E Sa. 1 Bar, L J. 206, 

Burmese — Succession — Death of 

husband and wife at short interval , 

Where both husband and wife d ; e one after the 
other, if it is not ascertainable who died first, the 
relations of bo^b can claim the inheritance — 
Where the interval between the deaths is that the 
same rule applies. Held on the facts, an interval 
of 2 months and 14 days was not short to justify 
the application of the rule {Maung Kin & 
Macgregot JJ ,) Ma Pwa op v* Ma Lay. 

1 Bur. L. J, 253. 

BUNBLEKHANB ehctjmbereb estates act 
{I of 1903) Ss. 29 and 30 —Appeal — Limitation 
Tune for obtaining copy of Judgment* 
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An appellant before the Court ol the Commis- 
sioner under the Bundlekband Encumbered Esta.es 
Act is bound to hie a copy of the judgment appeal- 
ed and is therefore entitled to the exclusion of the 
time requisite for obtaining the copy in computing 
the period ot limitation tor appeal {Hopkins, S. SI. 
and Fremantle , J M.) Hazari Lal v. Pritam 
Chbra. L, B. 3 A. 136 (Bev.) 

BTTRBE2J OF P&OOF — Acknowledgment, proof of 
—Plaint barred, See Limitation Act, S, 19. 

{1922} A. 37 : 20 A. L J. 140, 

— Acquiescence — Non-transferable occu- 

pancy holding— Recognition of transfer— Onus on 
party setting up the plea. See Landlord and ‘ 
Tenant— Occupancy Holding. 

65 I, C, 882 

Admission — Duty to explain or nullify — 

Onus. See (1921) Digest Col llOo Gang* Ram 
v. Rulia. 64 I. C, 901 : 2 Lah. 249. 

Adoption— Adoption by immature Hindu 

widaw— Onus on person setting up adoption to 
prove ihat the lady understood ?he nature of the 
act and its effect upon her rights. See Hindu 
Law— Adoption 24 Bom. L. B. 726 

* Adoption— Onus on person setting up— 

Old adoption — Evidence ot treatment by mem- 
bers of the family. — Sec Hindu Law, Adoption. 

36 C. L J. 434. 

Adveise possession — Person alleging 

must prove. See Adverse Possession— Burden 
of Proof. 35 C. L J. 192. 

Adverse possession— Onus on person 

setting up. See Adverse Possession, Proof, 

9 0, L. J. 262, 

— Adverse possession — Suit under art. 144 

of the Lim. Act— Onus of proving adverse 
possession on defendant. See Lim. Act Art. 144. 

38 C. L J, 472, 

Agent— Powers of — Landlord to prove 

that agent net authorised to do a particular act, 
See Landlord and Tenant— Rent, 

64 I. C. 883, 

Alienation by Hindu widow— Alienee to 

show necessity. See Hindu Law — Widow. 

24 Bom, L, B. 289. 

Alienation by — Hindu widow — Com- 
promise-Setting aside— Suit by reversioner. See 
Hindu Law, Widow. 42M L J 392. 

Alienation by manager of Hindu family 

— Necessity as regards rate of interest — Absence 
of plea— Effect. See Hindu Law, Joint Fami ly. 

3 Fat. L. T. 367. 

Appeal— Balance of probabilities— Onus 

on appellant to show Judgment appealed against 
ts wrong . 

In appeals the burden of showing that the 
Judgment appealed from is wrong lies upon the 
appellant. If all he can show is nicely balanced 
calculations which lead to equal possibilities of 
the Judgment on either the one side or the 
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other being right, he bas not succeeded {Lord 
Btii kmaster,\ Xabakishore Manual v, Upen- 
dkakishore MaNdal 20 A. L. J. 22 : 

26 C. W. K, 322* 35 C L J. 116: 
42 M. L. J 253 : \1922s M. W. H. 95 . 
24 Bom. L. B. 346 . 15 I. W, 417. 
L, B 3 P 0. 77 30 M. L, T. 234 : 
3 Pat L. T. 311 : {1922} P, C. 39 : 

65 I. C. 305 (P. 0.1 

Appeal — Onus on appellant of showing 

deaee appealed is wrong. 

■^The onus of proung that the Judgment and 
decree appealed agamst are wrong is on the 
appellant. (Woo di of fe and Cuming, JJ) Taka- 
MONl ChaUDIIURANI v. GOPAL DAS CHAUDHURY, 

65 I. 0. 182. 

Appeal — Onus on appellant to show 

judgment ts wrong . 

It is incumbent on an appellant to show that 
the judgment appealed from is wrong but if the 
decision of the lower Court is purely arbitrary, 
unsupported by any reasons, the appellate Court 
can come to its own conclusions, (Broadway 
and Maitincau , JJ.) Firm of Probhu Dial Ban- 
wari L\l of Delhi v Dina Nath Kapur 

4 U, P. L B (L) 26 : (1922) Lah. 127, 
65. I. C. 464 

Bailment — Loss of goods— Onus on 

bailee . 

In a suit for damages for loss of goods entrusted 
to a bailee, the burden of proof lies on him to 
show that such care as a man of ordinary prudence 
would have exercised, was taken by him. (Pratt, 
J.) Maung Po Thaik v. Maung Tha Byaw. 

1 Bur L. J". 132, 

-Benami— Onus on person setting up 

See Benami. 36 C. L, J. 396, 

— Benami transaction. See BenaMi. 

35 C, L. J, 589 

Benami— Onus on party alleging . * 

Primarily the party alleging that a person is a 
benamidai is bound to prove it. {Newbould 
and Cuming, JJ .) Tuka Miah v. NaBiN 
Chandra Mazumdar. 65 I. C. 701. 

See also Arab Alikhan v . Mahmed Alikhan 
43 M. U 104 : 20 A L. J, 545 (P, C.) 

Bona fides— Transfer for value. 

I flies on the person who pleads that he is % 
bona fide purchaser for value to make out his 
case (Batten /, C.) Mt Kastus Bai v. Balinam 

68 I, C. 732. 

Boundary— Demarcation — Proof ofi 

The onus lies on the person setting up the 
plea to show that the land is not capable of 
identification especially where there is no 
difficulty in marking off an exact area. ( Hopkins , 
S, M. and Bum » J . M,) Juthan Rai zl Sitloo 
Pandey. 4 XT. P. L.B {B. R.) 50: 

L.B, 3 A 391 (Eev.). 

Boundary line — Dispute as to — Onus of 

proof — Waste land . 

On questions of boundary, specially where the 
dividing line in dispute runs through waste laad# 
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which have not been the subject of definite 
possess id, the rule as to the burden of proving 
the affirmative is not applicable. The ht»gants 
are in the position of counter claimants and both j 
parties are bound to do what thev can to aid the ! 
Court in ascertaining the true line. But the duty 1 
of both parties to aid the Court in ascertaining { 
the true hue is m cases where the dividing line m i 
dispute runs through waste lands winch have not j 
been the subject of definite possession This 1 
rule is not applicable where the case of both 
parties is that the land was capable of possession 
and each party was in actual possession of the , 
land comprised within his tenure 21 C. 504 dist ; 
27 C. L. J. i 99 ref (Chat ter jea and Panton , 
JJ.) Radha Krishna Das v. Matiyar Kvhman. 

85 I. C. 743, 

Commission agent— Onus of proving 

that transaction was on behalf of the principal or 
agent. See Contract Act, Ss 311 ynl> 222 

67 I. C. 959. 

'——Consideration —Failure of, in the case of 
bonds — Execution admitted See Negotiyole 
Instrument. 4 Bah I J. 199 

Consideration — Fraud — Prima faiie 

Proof— Shifting of onus . 

Where in a suit to set aside a registered sale- 
deed oa the ground of a fraud practised upon the 
creditors and want of consideration, the burden 
of adducing prima fade proof is on the pl£f but 
when this is done the onus is shifted on to the 
defts, to prove consideration. [Robinson, C J , 
and Duckworth , J.) MAUNG Po Zv r. MaUNG 
Po Kwa. II L. B, B. 323 : 65 I C. 322. 

Consideration— mot tgage. 

In a redemption action the burden of proving 
the mortgage amount is on the plaint .ff. (Blown 
A. /. C.)Mg Shwe Myin ?. Ma Naing. 

1 JBom L J. 248 

Consideration — Old mot tgage — Pre- 
sumption . 

The passing of consideration for a mortgage- 
deed which is more than 30 years old and which 
was never questioned till the suit thereon was 
brought should be taken as proved even if the 
direct evidence is not as strong as might be 
naturally expected in recent transactions, ( Sada - 
siva Aiyar and Spencer , JJ.) Jagana Sanyasiah 
v. M. P. Atchanna Naidu. 

42 K,L. J- 339 : 15 L. W. 239. 

-Consideration - Payment of— Onus — 

Entry in account books See {1921} Dig. Col 
105* Rulia Singh v. Tognia Mal. 

4 Lab. I. J. 73 « (1922) Lab. 305. 

Consideration — Receipt of — Admissions 

Where a mortgagor admits before the Sub- 
registrar that full consideration had been receiv- 
ed, the onus of proving that full consideration 
had not passed is on the person making the admis 
sioa 2o I. C. 913, foil. ( Broadway and Wilber - 
force, JJ*) Ganga Ram v. Rulia. 

2 Lab. 249 : 64 I. C. 901. 

- - — Consideration-Recital as to payment— 
Stranger to the deed— Onus— Immaterial after 
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whole evidence Set (1921) Dio Coi 106 
Krishna Kisiior De v Naglndra Baly 
Chxudhufani. 66 I. C. 694, 

— Consideration — Recitals tn bond — denial 

of t'u Kiition found to be false — Inference of con * 
si dotation. 

In a suit to eniorce a bond the defendant denied 
execution as well as consideration The Court found 
that the bond was genuine and from the recitals 
thetein drew an inference that the bond was sup- 
ported by consideration. Held, that there was no 
error of law committed by the lower court 
[Kewhould and Pantou , //.) Jydu Mondyl v. 
Jygendryryth Bynerjle, 68 I C 303. 

Consideration — Sale deed executed and 

legistcred — Admission of consideration befote 
Regisirai shifting oj onus. 

Where a person executes and delivers a con- 
veyance ot his propel tv and also get'* it registered 
and the bale deed contains r* recital of receipt ct 
consideration, the burden of proving want oi con- 
sideration for the sale is on the vendor. If the 
venioi pleads that the sale was benami the onus 
would be on him to prove hts plea Where, 
however, it is found that the vendor had retained 
possession of the property for 18 years after the 
•ale and had enjoyed the rents and profits of the 
same and exercised rights of ownership over it, 
the burden of proving consideration is shifted on 
to the purchaser. 8 A. 461, 33 A. 483 foil. 
\Rohtnson, C. J , and Mating Kin,] ) J. H* 
Power v Daw Shwe Gon. 1 Bur. L. J. 22, 

Consideration — Sale deeds — Rival pur- 
chasers . 

In a d’spute regarding the title of two rival 
purchasers of the same property, when the vendor 
in the first sate deed admits receipt of considera- 
tion, the onus of proof lies on the subsequent 
purchaser to show that consideration was not 
paid. The fact that the first purchaser did not 
get possession for a long time does not prove 
absence of cons ’deration. ( Batten J. C ) Mt 
KystirByit Bylikym. 68 I C 732. 

Consideration— Want of— Adult members 

parties to transaction. See (1921) Dig Col 106 
Krishna Iyer v . Madhava Panikkar. 

30 M. L. T 26 

Consideration— Want of — Registered 

sale deed— Admission of receipt of consideration. 
See f 1921) Dig. Col. 107 Ehtisham Ali v 
Jamna Prasad. 30M 1 T 132 : 

15 L. W. 104 : 9 0. L J, 71 . 64 I* C. 299 : 
24 Bom. B. E 675 : (1922) P C. 56 : 

27 C. W. N 8i 
20 A. L, J. 961 : 48 I. A. 365 (P. C.) 

— — Co-owners— Adverse possession. See 

Adverse Possession Co-owners. 

24 Bom L. E. 261, 

Custom— Personal law — Agricultural 

tribe— Village community — Presumption in 
favour of custom. See Custom, Alienation* 

64 tO 186. 

Custom— Special custom at variance 

with personal law . 
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BURDEN OF PROOF, 

In the case of Hindu convert to Maho- 
medanism the presumption is that they follow the 
Mahomedan Law and if it is pleaded that 
notwithstanding the conversion there has been an 
election to abide by the old law, the onus is 
on those setting up the plea to substantiate by 
clear and unambiguous evidence (Sir Law* cnee 
Jenkins) Mahomed Ibrahim Rowther v. 
Shaik Ibrahim Rowther. 45 Mad 308: 

30 M.L.T. (P.O.) 85: 15 L W. 354 : 43 M. L. J. 69 
(1922) M, W. N. 470 : 
36 C. L. J. 64 • 24 Bom L. R. 944 
(1922) P. C 59 * L. R 3 P C. 149 * 
26 C. W. N.793: 67 I C 115 
49 I A 119 (P C ) 

Custom —Succession— Collaterals of 9th 

degree— Exclusion gf daughters— Onus on person 
setting up— Entiies m riwaj-i-am — Effect of. 

2 Lah. 366 

-Ejectment— Claim of occupancy. 

Where the recorded tenant of a holding who has 
been paying rent to the landlord brings a suit to 
eject his sub tenants and the latter set up a claim 
of occupancy rights, the onus of proving the right 
is upon them. ( Hopkins , S. M and Fremantle , 
A M ) Tulshi Chamar v > Raghubir Lonia. 

L R 3 A. 54 (Rev.) 

Execution of document — Admission of 

signature— Effect of. 

An admission by the defendant regarding the 
putting of a signature or a thumb-mark on a 
document does not amount to an admission of 
execution so as to shift the burden of proof on 
the defendant. This is specially so where the 
defendant pleads that when he signed the docu- 
ment it was blank. {Rafique and Lindsay , JJ.) 
Pirbhu Dayal v . Tula Ram, 

20 A. 1. J. 672: L. R. 3 A. 363. 
(1922) All. 401 (2) . 68 I. C 809. 


BURDEN OF PROOF. 

The onus is on the defendants to satisfy the 
Court that a claim made by the plaintiffs is not 
withm the cogni/.ance cf a Civil Court. (Shad/ 
Lal.C . J » and Harrison , J.) Ramji Lal v. 
M VNG \L Singh. 2 lah 302 : 65 I C. 256 : 

28 P. L. R. 1922 : U922) Lah 157. 

Landlord and tenant — Relationship 

Landlord refusing to admit tenancy. See 'Land- 
lord v\d Tenvnt 68 I. 0 664. 

. — Limited i'lenef — Compromise decru — 

Malabar law 

Wheie a limited owner like the karnavan of 
a Malabar tarwad compromises a case, the onus 
is oq those claim ng under the compromise to 
show it is fair and binding on the estate At the 
same time it is not obligatory on a limited owner 
to contest a hopeless case. ( Oldfield and 
Ramesam, JJ ) Subk vmaNi v P vtter v. Kizha- 
kkvrv Uthenanthil. 16 L. W. 620. 

Materiality of— Evidence given on both 

sides. 

Where evidence has been fully adduced on both 
s»des the question of the burden of proof becomes 
immaterial. 1 O L.J 59 . 1 O, L. J 366 : 5 O, L, J. 
HO Ref. {Simpson, J.) Muhammad Anwar Khax 
?% Johan da Singh, 9 0, L, J. 404 : 

(1922) Oudh. 274. 

Immaterial after whole evidence taken. 

The question of onus loses its importance 
when both parties have adduced evidence in 
support of their respective cases and the court on 
an examination oi such evidence shifts the 
burden of proof from one party to the other. 
This must be more so at the appellate stage, 
{Suhratvatdy and Cuming , JJ) Sudhanya. 
Kumar Singha s'.Ggur Chandra Pal, 

27 C. W N. 134 . (1922) Cal. 160 ; 
68 I C 86 : 35 C. L. J, 473. 


Executor — Retention of assets for debts 

of testator— Onus of proof that debts were true 
and alive on the executor. See Executor. 

36 C. L. J. 367. 

. Gift — Oral gift — Onus on person 

setting up the plea. Sec Hindu Law, Gift. 

67 I. C. 451. 

Intention and knowledge — Offence 

Inference from circumstances See Penal Code, 
S. 373. 35 G L J. 451, 

joint famtly — Decree obtained on father’s 

debt — Binding nature of. See Hindu Law Debt : 

2 Lah. 263 

Joint family— Nature of property— Pre 

sumption. See Hindu Law— Joint Family. 

35 C, L. J. 348. 

Joint family business— Partnership with 

stranger— Plaintiff must prove arrangement. See 
Hindu Law, Joint Family. 26 C. W. N. 273. 

Jurisdiction — Civil Court — Onus on 

person seeking to oust , 


Immaterial when evidence is taken. 

When the entne evidence on both sides is 
once before the court the debate as to onus is 
purely academical. 43 M. 567 foil. {Mr Ameer 
Alt) Sri Chidambara Sivaprakasa Pandara 
Sannadhigal v. Veebarama Reddi. 

45 Mad. 586 ; 31 M. L. T. (P.C.) 54 : 

43 M. L. J. 640 : 16 L. W. 102 : 

(1922) K, W. N, 749 : (1922) F* C. 292 : 

68 I. C. 538 : 49 I« A, 286 (P. Cj. 

Materiality of , after evidence. 

Where the entire evidence on both sides is once 
before the court , the debate as to onus is purely 
academical and the controversy has passed the 
stage at which discussion as to the burden of 
proof is pertinent. The question that remains 
for the Court is one of inference from the facts 
proved (Mookerjee and Chotzner , JJ.) Abinas 
Chandra Das v. Majub Ali Chowdhury. 

36 C. L. J, 196 : (1922) Cal. 461. 

Minor — Sale by guardian with sanction 

of court — Onus on minor to prove want of 
necessity. See Guardian and Wards Act, S. 31 
(2). 42 M. L.J*m 
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BUBDEH OF PBOOF. 


BUBKA EXCISE ACT, S. 16 


Minority — Contract — Admission of 

majority— Effect of . 

When the validity of a contract is questioned 
on the ground that the executant is a mi not, it 
tor the plaintiff to establish by pnma facie 
evidence that the contract was valid and entered 
into by a person who was competent to do so An 
admission of majority at tne time ot the execuMon 
of the deed is sufficient frtma jane evidence to 
establish the majority of the executant 2 I. C. 
839 ; 13 I. C. 550 Kef. {Stuart, J .) Bachcha 
Lal v. Hasan Khan, 

4 U. P. L B (A) 81 : 66 I. C. 814 : (1922) A 240 


- Question of law 


1 The question upon which party the onus of 
J proving any particular point lies* is undoubtedly 
I a question oi law, {Scott smithy /»} Mussammat 
' Niamat Bibi v. Mahomed Faiz. 

• 65 I. C. 745. 

J 

I Railway — Carriage of goods — Non-deli- 

> \ery— Liability- Damages— Exception clause. See 
\ Railways Acr, S. 72, 5 M. I. J, 233, 

Railway —Carnage of goods — Loss— 

I Onus on Company to meet prima facie case 
! See Railway. 24 Bom. L B. 272 


Mistake ab to— Party accepting onus of 

adducing evidence — Effect of. 

Where a party accepts the burden of proof as 
laid upon him and adduces evidence, be cannot 
in second appeal complain of prejudice on the 
ground of the burden of proot being wrongly 
thrown on him. [Chevts, A,C. J. Abdul Raoof , J .) 
Jadu Nath t\ Ramun Mal 4 Lah L, J. 426 


| Riwaj-i am — Correctness of entries — 

Rebuttal of presumption. See Custom— Succes- 
sion. 3 Lah. 181 ; 

See also 3 Lah 237. 

Shortage of goods— Pilferage-Consigner 

to prove See Railways Act S. 76. 

65 I C. 583. 


Mortgage— Redemption — Irredeemable 

mortgage — Burden of proof See Mortgage, 
Redemption 42 M. L J 350. 

Necessity — Alienation by person with 

qualified power. See Hindu Luv Joint Family. 

65 I. C, 658. 

Necessity — Hindu joint family— Aliena' 

tion by manager— Suit by junior members im- 
peaching sale — Onus of proving necessity on 
purchaser. See Hindu Law, Joint Family, 
Alienation, 20 A L. J. 935 

Negligence— Railway— Derailment- 

injury to passenger— Onus of disproving negli- 
gence on railway. See Carrier. 

48 Cal 757 (P. C.) 

Negotiable instrumem — Want of con 

sidera* ion— Onus oh defendant— Question one of 
law See Negotiable Instrument, 

4 Lah L. J. 199 

Notice— Bona fide purchase without 

notice of prior contract for bale-Onus On defend* 
ant. See Sp. Rel Act, S 27 (B), 67 I C. 788 (2) 

Occupancy ngh t — Subtena nts . 

In a suit by plff to eject defendants alleging 
them to be sub tenants if the latter set up rights 
of occupancy the onus is on them to prove their 
claim. {Hopkins S. M. and Fremantle , J. M.) 
Sarup v . Raghubir Lonia, 

L, B. 3 A. 459 (Bev.) 

Partnership-Security bond for managing 

partner— Liability for loss arising— Loss to be 
proved. See Partnership, 4 Lah. L. J. 214. 

———Possession suits— What plaintiff has to 
prove* See Lim. Act, Art. 142. 

26 C. W. K. 724. 

Promissory Note— Failure of considera- 
tion— Defendant when entitled to a decree on 
plaintiff’s evidence, See Promissory Note. 

4 V. P. L, B, (A.) 46 


Successor) Law governing — Mahoine- 1 

dan Kureshis — Claim to ba governed by agn- 
cultu* al custom. See Custom- Succession. 

3 Lah 274. 

* Taxation under Schi IV, R. 7 of Madras 

City Municipal Act — Assessee to prove income in 
order to claim benefit of proviso, See Madras 
City Municipal Act, Sch IV, Rr. 7 and 17. 

42 M L. J 283. 

Trustee— Assertion of private ownership 

in property proved to have been trust prc parly — 
Onus on trustee to prove bis claim. See 
Religious Endowment, 

31 M. L. T. 1 (P C.) 

Undue influence— Pardanasbm lady- 

gift— Dominating position — Onus on donee to 
prove validity ot gilt. See Contract Act, Ss. 16 
AND 19. 65 I C. 380. 

Wagering contract— Common intention 

of parties. See Contract Act, S. 30, 

15 S, L. B. 193. 

— -Wagering contract — Defence of — Onus 

on defendant to prove— Plff not under a duty to 
summon and examine deft See Contract Act, 
S. 30. 24 Bom. L. B, 115, 

Burma Acts See also Under Lower Burma 
and Upper Burma. 

BUBKA EXCISE ACT (V of 1917) Ss. 12 (c) and 
30(d) — Yeast balls — Possession of % if an offence. 

Yeast balls are not excisable articles but as 
they are materials for the manufacture of an 
excisable art'cle, namely, liquor, the possession of 
them is prohibited by S. 12 (c) and made punish- 
able under S. 30 Id) of the Act. ( Maung Km , J.) 
Nan Ma My a v . Emperor. 66 1 C. 665 : 

23 Cr, L. J. 313. 

Ss. 16 (3) and 30 (a) — Possession of 

liquor — Bona fide private consumption — If 
protected , 

The possession of a large quantity of liquor, 
which would ordinarily be an offence under S. 30 
(a), if it is intended for bona-fide private 
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BTJBMA EXCISE ACT, S. 37. 

consumption is protected under S Id (3). {Mac* 
grcgor, J,} Choo Khim v. King Emperor, 

1 Bur. L. J. 105. 

S 37 — Excisable article— Possession o\ 

small quantity— Offence, 

S* 37 of the Burma Excise Act is directed 
against the iU*c ; t manufacture, importation eic., 
of any quantity of excisable article, aud it is in 
the nature of things necessary to provide for a 
presumption against a person in possession of an 
excisable article and throw on him the onus ot, 
proving that his possession is not illicit, as the 
matter would naturally be within his special 
knowledge. Possession of an excisable aiticle 
even within the limit allowed is an offence unless 
such possession is accounted for, {Mating Kin 
J.) Nua Han Kyi v Emperor. 

66 I. C, 514 : 23 Cr. L. J. 290. 

BURMA HABITUAL OFFENDERS RESTRIC- 
TION ACT {(II of 1919) S. 2— Applicability of— 
Limitation of restriction . 

Under the Burma Habitual Offenders Restric- 
tion Act the area of restriction is not fixed m all 
cases but depend on ihe order in each ca^e. 
An order restricting a man to his house at night 
is unjustifiable and the narrow limits of the 
restriction should be his village, ( Duckwoi th, J.) 
NiuBaSeixp Emperor. 

1 Bur, L, J. 177 

S, 10— Order for execution of security 

bond— Legality of— Report to headman and to 
the police. 

The Burma Habitual Offenders Restriction Act 
contains no provision for ordering an offender to 
execute a security bond. If the offender is confined 
to another village than his own, it must be proved 
that he would be able to earn his livelihood at that 
village. Under the Act a double report goes to the 
headman and the police is unnecessary. ( Duck- 
worth , /} Emperors, Nga Kala. 

I Bur. L J. 36 

BURMA LAWS ACT (XIII of 1898) S. 13 (1)- 
Burmese Buddhist — Damages — Breach of 
promise of marriage— Appeal, 

Suits for compensation for breach of a promise 
to marry as between Burman Buddhists residing 
in Burmah are suits involving questions regarding 
marriage and appeals in such suits would lie 
under S. 30 o£ the Rower Burma Courts Act, and 
not merely under S. 100, C. P. Code. [Robinson, 
C. J. Mating Kin and Heald, JJ ). MaUNG Gale 
v* Ma Hla Yin. 

11 L. B. R, 99 : 65 I. C, 411 : (1922) L. B. 6 

BURMA MUNICIPAL ACT* (III of 1898) S, 180— 
Wall— tf a building under the Act, 

The erection of a wall as a mere fence or 
boundary is not an offence under the Act. But if 
they were built so as to enable the occupier of the 
main house to use the enclosed area as part of his 
habitation it then becomes a ‘building' within the 
meaning of the Act* 2 Q, B. D. 577 and 68 L. T. 
1231 ret to. Any refusal to obey an order of the 
Municipality to dismantle it would be an offence, 
(Mmng Kin, J.) Kaloo Khan v. Rahima. 

1 Bur, L, J, m. 


CALCUTTA HI6H COURT RULES, 

BURMA VILLAGE ACT, S. 28 — Sanction zchen re- 
quired —Duly of Com t, 

A village headman cannot be prosecuted for an 
act or omission punishable under $. 10 of the 
Village Act or for an abuse of his power similarly 
punishable even though such act or omission or 
such abuse of power is punishable under the 
Indian Penal C de or ether law unless the pro- 
secution is instituted by order ot or nuclei author iy 
from the Deputy Commissioner. It is the duty of a 
.Magistrate to whim a complaint h made, if it is 
pear from ihe allegations ct the conipla nt oi m 
the course of the triU .hat the headman was 
acting m exeterse of his powers, to tnrew out 
the complaint, un’ess the prosecution i* 
sanctioned. {Saunders, J, C) Nga Tun Lin %\ 
King Emperor. I Bur, L, J. 245. 

CALCUTTA HIGH COURT RULES, ORIGINAL- 
SIDE R. 69 — Application by attorney for pavmenl 
order against client out oi moneys in attorney’s 
hands — Lim. Act. Arts. 84 and 1^1 — Discretion 
of court— Attorney’s hen— Barred debt. See < 1S*2I) 
Dig. Col, 111 Narendka Lal Khan v Tarubv- 
LA Da?I. 48 Cal. 817 : 66 I. C. 209. 

Ch, XXVI R77 -Attachment before jndg~ 

went— Compromise of claim -^Sheriffs pound- 
age if payable 

Pending a suit, attachment before judgment 
was ordered and the sheriff effected the interim 
attachment. Thereafter, by consent of pait?e§ 
the interim attachment was withdrawn and the 
order nisi discharged. 

On a claim oemg made by the Sheriff of Cal- 
cutta for poundage due. 

Held, (1) A claim to poundage by the Sheriff 
must be made under the express terms of a statute 
rule or order and there is no common law right 
to reward for executing a writ ; 

(2) The sheriff was not entitled to claim 
poundage as R. 77 is directed only to proceedmgs 
in which the sheriff is employed in levymg sums 
in execution. It does not apply to cases of 
attachment before judgment wh’ch doe*, not Je- 
suit m any execution. [Rankin, J ) Fickford 
v. Kxi Bahadur Janki Nath Roy. 

26 C W. N. 673. 

Ch, 34, R 7— Costs —Taxation— Applica- 
tion for reversion under S H5, C.P Code Appeal, 
See 1921 Dig* Col 110, Sraab Chandra Chat- 
terjek v Biraj Mohun Chucker Butty. 

68 1 C.45L 

Ch, 36* R, 32— Payment of counsel's fees 

as between attorney and client — No reference 
by Taxing officer— Jurisdiction of Judge to hear 
aud determine . 

On an application for change of attorneys by 
the deft* in a suit on the Original Side oi the 
High Court, the judge ordered that dett, should 
pay a sum of money to his former attorney 
subject to readjustment after taxation. Upon 
taxation of costs a question arose as to the fees 
of counsel and the Taxing Officer refused to 
allow those fees without an order of court On 
an application to the Judge by the former attorney 
for ap order that the taxing officer in the taxing 
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CALCUTTA IMPROVEMENT TRUST. CALCUTTA RENT ACT, S. 10, 

of his cosU as between attorney and client might of CiLcun a and the Calcutta. Improvement 
do so irie^pective ol the taxation rules a-* agmh. Tkumn 43 Cal. 916 * 66 I. C. 600. 

payment ot counsel's ice-. lh Id th nigh t »c mdtei 

was not raised by a reference nom the tixing CALCUTTA POLICE ACT, S. 54 A — Essentials foi 
officer, the judge had jurisdiction to deal with conviction* 

the application and decide it on its merits The For the purpose of S 54 A of the Calcutta 
proviso in Rale 31 requiring the cheoi’s written Pol ee Act, it is obligatory on the prosecution to 
authrrity oi lanfrea ion for \ ayutenfc of the fees show that there is reason to believe that the 
applies only to the. jurisdiction and disc ct on 1 1 goods had beea stolen or traudulentiy obtained— 
the Taxing officer and not ot the court. The Mere evidence that the articles weie recovered 
proviso applies only where the c airt oi judge ha » irora lire home of the accused wdl not do for a 
not ordered or does not order ether wise conviction. (WalmsUy and S uhiawutdy, Jj t ) 

R 6, a^u ning it to refer to counsel's fee*, is a K v-ik L\l Dw v. Emperor. 
direction to the Taxing officer onh and does no 86 C. W. N 712 

limn oi control the jurisdiction ot the court oi 

a judge under R. 32. (hande^on, C. I. and CALCUTTA RENT ACT— fill of 1980) S 2(C) — 
Riohai d ton, J } Sulukd Moh\n Dm t« Workshop— If premises. Sec 1921 Dig, Col, U3, 
Dharvni Mohan Roy 49 Cal 618: Kdivn Engineering A Motor Comax y v 

26 C W. N 870 : (1982) Cal 402. Gladstone Wyllie & Co. 68 I. C, 907 

CALCUTTA IMPROVEMENT TRUST ACT -Powers Ss. 2(G) and U (5)~ M Tenant” meani- g of 

of acquisition of land. — SuiMit* d betore the Rent Act— Effect oi non- 

The legislature when it conferred powers ot payment ot rt nt —Relief aga list foiiuttue, See 

acquisition of land within certain welt defined i 1921 Dig Car. IN, Chandvep L\l 

sate guards never intended ihe trust should ah- uriiARt Urn 49 Cal 3C9 : (1922} Cal. 391 : 

rotate those s ifeguards and acquire land m- 68 1 0. 361. 

directly through the medium ot amthei bodv. 

{Greaves, J.) ' Manik Ch\nd Mtiuni', The 3. 4 (3) (iv)— L«asc foi 3 ye at s— Option 

Corporation or C \lcc rr v tNn the Cu cUtta to renew jor like penod — If the lease one for 

Improvement Trust. 60 I C 600 . 48 Cal. 916 five year* ami up-waids . 

A lease for a period of three years reserving an 
CALCUTTA MUNICIPAL ACT (III of 18991 Ss. 14 Option to renew it for another penod of three 

ami 556— Acquisition cf (and by Municipality ~ J ^ears, cannot be taken to he a lease lor “five 

Relief of congestion— Provision fot Pilgrims— j years and upwards ” within the meaning of S 4 
of mum a fal council | (3) of the Calcutta Rent Ac'. Hence an apph- 

Tne Corporation of Calcutta passed a resolution j cation to standardise the rent does he. {Gi eaves 
for acquiring lands adjoining a Hindu temple Jor ! and Ghasc, JJ,) Bxsanta Ciiarvn ^inha v 
the purpose of relieving conjeslun at the place j R \j \M Mohvn Chatterji. 26 C. W N. 711- 
and providing for a dharniuda wlrch had been ' 

endowed by a private citizen, ft was o »jc<Jei that ; S. 8 —Procednt e. 

the acquisition was beyond the powers ot the j A ncti-e under sec 8 of the Rent Act is not 

Municipal Council. Held, that the proceedings * necessary when the standard rent is fixed by the 
were within die powers conferred on the Niunici- 5 Controller and Las been furihei incieased by the 
pal Council by Ss. 14 and 556 ot die Calcut* a j President ot the Tribunal, the landlord hiving 
Municipal Act and that the exercise of their dis- » complied with the provisions of sec. 8 as regards 
cretion by the Mun cipal Council could not be ; the increase allowed by the Controller, A certi- 
questioned by the Civil Courts. {Loui Shate, J,} | ficate irom the Controller is not necessary m 
AmULYA CfUNDRV Bxnerjee v. Corpok vtion of i order to entitle the landlord to recover the rent so 
CALCUTTA. 43 M.L.J, 634 : 31 M.L.T, |P. C ) 155 j increased bf the President of the Tribunal. 
16 L, W. 673 : (1922) P, C, 333 : 49 Cal. 838 . 1 (Sanderson* C. /. and Richardson , J.) Cohen v* 
27 C, W. N. 125 : L, R. 3 (P. CJ 229 - i Dias. (1922) Cal. 475 : 26 C, W. N 961. 

69 I. C. 114 : 49 I, A, 255 (P C,) J 

S 10— Proviso.— Bona fide / equipments 

, — Ss. 20, 357, 556 and 558 Acquisition of of landlord — Standardisation of rent — Refusal to 

lamlby the Corporatnn for the impi ovemen t 1 accept—. Deposit of rent with controller. 

Trust — Legality ot— Policy of Act . . A lai diord who has premises sufficient for his 

It is not the policy of the Calcutta Municipal 1 lequiretnents should not be allowed to eject 
Act that the special powers given to the corpora- ( tenants because he chooses for his own con- 
tion to acquire land should be used to enable j ven fence or profits to deprive himself of the use 
another body to acquire land thiough its medium j of the premises which he is occupying and then 
Hence where there was no sanctioned project j to say to his other tenants ** having deprived my- 
of the Calcutta Corporation or any scheme of the ? self of the use of the premises which I hitherto 
Calcutta Improvement Trust, and the lands were occupied, I therefore require the house in which 
ostensibly sought to be acquired by the former you live for my own occupation and I now pro- 
but the work to be cat ried out and paid for by t lie j pose to eject you.” To allow such a plea would 
*^0 w koie proceedings are bad. be to defeat the object of the Act and in such 

The powers of acquisition under the Act are ' circumstances a landlord cannot be said bona fide 
confined to cases in which the corporation ilseii to require the piemises for his own occupation, 
is to execute the work, (Greaves, J.) in n It is not enough that a plif. in order to defeat a 
Manioc Cjiand Mahatah v. The Corporation ( plea under the Calcutta Rent A<d should merely 
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CALCUTTA RENT ACT, S, XI. 

say that he desires the piemites bona fide for Ins 
own occupation. The word in the Act is not 
•‘desire” hut "require”, Fin*, involves some- 
thing more than a mere w sh and it involves an 
element of need. I 

It is not necessary for a tenant to offer rent to j 
his landlord every month and obtain a icfusal I 
every month from him before he is entitled ? o 
pay to the rent collector. It was not intended 
that by the Act that such a pass should be gone 
through every month when the relations are such 
that the landlord refuses to accept the tent and 
the tenant is justified in paying the lent to the 
Controller month by month once there hav 
been a refusal by tne landlord to accept. 

Where the rent had not been standardized b> 
the rent Contrullei and no agreement between 
the parties to pay the increased rent had been 
entered into the question as to whether the tenant 
has paid rent to the fullest extent allowable by the 
Act does not arise (BucklamU J.) Kekuab- 
chand Doogar V J, R D' Ck'UZ. 

26 c W. N 499 

S. IX Leasee hold mg on alter the 

expiration of the lease — Rights of— Informa ion 
to landlord of intention to vacate after exp, ry ol 
lease — Ficsh agreement tor lease by landlord .Scr 
1 *21 Dig Col, 111 Klmvk MvwtoriiA Nyih 
Mitter v. Walter Locke and Co 

63 I, C 417 

S. 11— Monthly term ut— Fiuty oftiuun 

— Decree for possession. 

The Act gives io a mere monthly tenant consi- 
derable fixity of tenure upon a condition nam'ly* 
that he is a rent-pacing and not a defaulting ten- 
ant* Where the sum of money which the tenant 
had paid to the Rent Collector was insufficient to 
meet either ’he contractual renter the rent allowed 
under S. 2 (1) of the Act or the rent ultimately 
fixed as the standard rent by the Controller Held , 
the tenant was not m the circumstances a per on 
who was entitled to the benefit of the provisions 
of S 11 of the Act. ( Rankin , /.) J. I. Cohen y S 
E. HorriNobK 49 Gal. 388 : (1922) Cal. 380. 

S. 11— Scope a r —If ovemde’s provi- 
sions of S. 114, T. P -Act* See Ejectment. 

49 CaL 150. 

— S. XI [b)— Ejectment suit-* Benefit of 

Act when claimable— Fatlnre to pay in time — 
Effect— A gr cement io extend time. 

Where in a suit m ejectment, the ben’fit of the 
Rent Act is claimed* the defendant must show 
that he has paid arrears within 3 mouths of the 
Rent Act coming into forefi, and subsequently 
paid bis rent regularly within the time fixed in 
the contract with his landlord* or in the absence 
of any such contract, by the 15di day of the 
following month, or in the event of l he landlord 
refusing to accept rent by depositing it with the 
Rent Controller wiiimi a fortnight ot its becom- 
ing due. 

Where there is an agreement to extend time 
for payment before the rent actually becomes du3 
under the lease* then the time within vvlrch rent 
has to be paid under $.11 (5) may be the extend 
ed date, but where default has already ta’tf n 


J CANTONMENT LAND. 

pi ice, subsequent acceptance t*f rent by the Und- 
loi d docs w A ta.e the matter nut of S* II |5) 
iBtiJdatiJ, J ) Jeth \ BhUlcp ind Gr\cl. 

26 C. W. N 678, 

s. 15 — Application loi standardisation oi 

rent— Locus standi ot applicant — Revision of rent 
Coutrf.tlei 's order See (1921) Dig Cor.. 114, 
Kali Dassi v Kanai Lu, De 64 I C. 709. 

S. 15 - Application toe dam a dilation 

of rent— Refit sat — l uiuftn nee — Government of 
India Act S 107. 

The Rent Controller is a Court subordinate to 
the High Cmnt which can revise orders under S. 
li of the Calcutta Rent Act in virtue of its powers 
of super LtiendciH e under S, 107 of the Govt of 
India Act. Under S 15 ct ihe Rent \cf it is ob- 
ligatory on the Rent Controller to pi* it t a certifi- 
cate certitying ihe s ai dard rent. Win re the rooms 
let a«*e certain, easily ascertainable and subject to 
no doubt, r he order of the Rent Controller reject- 
ing an application fm fixing a standard rent is 
liable to be set aside. {Kankni t J.) Allen 
Bros & Co v. Ban do & Co 

26 C. W N 845. 

ss 15 and 18— Rent Controller — 

Status and functions of — Grdet of Rent Control- 
ler— Revision— Go\e r nment of India Ad, S. 107 
S*c (1921) Dig. Col. 115 Bata Krishna Paka 
manik v. A. K Roy. 65 I. C 177* 

Sb. 15 and 18— Rent Cmit roller— Status 

and fut chons of — Code of rent Controller — Revi- 
sion-- Sovernment ot India Act S, 107, Sec (19 21) 
Dig Col 115 H. D Chattekjla v. L, B. Twibldl 
49 Cal. 528 . (1922) Cal. 427 : 68 I. C. 274. 

— S. 18— Order of Rent Conti olkr fixing 

standard tsaR-Jut isdiction to revise — President's 
powers. 

In the absence of a definition, the word “fix*’ 
means “to settle” “to specify*’ or 14 to determine** 
and there is no reason tor limiting the word to 
the ca^e of settlement of tl e rei t by ihe Con- 
troll* r under the Calcutta Rent Act The order of 
the Rent Controller isrpen ti revision by the 
President ot Ihe tribunal under S. 18 of the Cal- 
cutta Rent Act. The Act contemplates fixing of 
the Standard lent by the Ccmtro’ler even «n cares 
not falling under S 15. {Chaterjea and 
Patton. JJ) Ashutosh Chatterjea v. Upkxdra 
Chvndra. 27 0, W. N. 50 

S. 20— Not ultra vires — R. 4 fraued 

under S. 20 ultra vires— R. 4 if an enactment’ 
under S. 5 (2) Cr. P. Code. Sec (1921 f Dig Col, 
115 Goberdiion Das Deora v. DoOLreiMND 
Sethi i, 48 Cal. 955 

CANTONMENT LAND — Ownership of vest# 2 in 
Government — Adverse po^ session. 

The Secretary of State is the absolute owner ot 
all cantonment land, unless it can bo proved 
satisfactorily that he has parted with the owner- 
ship. In th 3 absence cf evidence, all canton- 
ment land belongs to the Secroiary of State 
There can be no adveise possession aga^et him 
The only posi lion open ‘Q a persoa occupying 
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CARRIER 

land in cantonments which has not been speciti- 
call> trails' erred bf the Secretary of State, is the 
position of a tenant oi the position of a licensee. 
[Stuart, J ) Secy. of State v. Mull*. 

(1922) AH 57 : L. B S A. 169 (Bev) : 66 I. C 582. 

CARRIER —Xegtigence— Railway — Derailment 
— Removal of rails — Onus of proof* 
the plaintiff a passenger m a radway was in- 
jured by reason of a train oi the deft. Railway 
Company in wlvch he was a passenger seating 
the line and being wiecked. The immediate 
cause of the acc dent was the removal of a rail, 
which the Railway Co. pleaded had been effected 
maliciously by some unknown person who was 
not traceable. Held , that though the onus of 
proof that the plaintiff’s injuries were not due to 
the negligence of the Ry. Co, was upon -hem 
that upon the evidence they had d scharged that 
onus, judgment of the H gh Court (Sanderson, 
C. J. dissenting) reversed. (Viscount Fmlay.) 
East Indian Railway Company t\ Rihkwood 
48 Cal. 757 : 15 L. W. 248 (1922) P. C. 195 . 

67 I C. 921 (P- C ; 

CASTE DISABILITIES REMOVAL ACT (XXI of 
1850) S, 1— Malabar law— Tarwad — Conversion 
of member to Mahomedamsm— Right to partition 
S* (1921) Dig. Col. 116 PathUmma v Raman 
Kambuk 64 1 ' c - 676( 

CATTLE TRESPASS ACT S. 10- Watchman— 
Authority to seize cattle . 

Under S. 10 of the Cattle Trespass Act a 
watchman watching crops on land on behali of a 
ca tivator or occupier is entitled to seize cattle 
trespassing on the land under tvs charge wren he 
is szivcn general instructions to se ? ze them while 
so* trespassing. [Adamt, J*) Dusadhj S«ati 
DcsadH- * 1933) 

0AUSE OF ACTION— Jewels produced in Criminal 
Court— Court wrongly L* Vtn ^ io Hnui 

party— Suit for damages ajamst Secular y of 
State. 

Where a jewel which had been pawned to the 
pkmtiff was directed to be produced in a crimh 
nsd court, but at the conclusion of the case was 
erroneously directed to be returned to ns owner 
Heidis the court was not a servant or agent of 
the Secretary of State, a *uit for damages against 
him would not lie. [Rafiqm and Piggott, JJ } 
Panchaeti Akhyra Mama Nirbani v, Thf 
Secy of State for India in Council 

20A. L, J.42G.L. B. 3 A. 315 ; 44 All. 573 - 
1 1 m\ AIL 276: 4 U. P. L.E. (A) 203 : 66 I. 0. 70 

CENTRAL PROVINCES COURT OF WARDS ACT, 
(XXIV of 1899) S. $1— Minor — Powers of Court of 

Wards to bind minor* estate. 

The powers of the Court of Wards to bind the 
rai&or ward by a simple money bond executed on 
Us behalf are no greater than those of a natural 
guard* an. Except in so far as the^Court of Wards 
Act gives special powers to bind the minor’s es- 
tate the powers ot the Court of Wards are co-ex 
tensive with those of a natural guardian. ( Haiti - 
and Dhobky, A . J* C.) Jiwanbas v Janki. 

| H, L, J. 49 : U 922) Hag. 98 . 18 N. L. B. 145 : 

65 I. C» 53. 


j C, P. LAND REVENUE ACT, S. 203. 

C, P LAND ALIENATION ACT (II of 1916) S. 9 
(3)— Applicability of— Pending Suit— Mortgage— 
Foreclosure — Procedure 

Pending suits as well as suits instituted after 
the passing of the C. P Land Alienation Act are 
i governed by the Act. In a suit on a mortgage 
executed by a member of an aboriginal tribe 
prov ldmg for foreclosure on default of payment on 
the due date, the Civil Court must declare the 
mortgage to be enforceable and to refer the case 
, to the Deputy Commissioner. ( DhobUy * AJ * C.) 

I Musammat Gory v. Ramlal 64 I. C. 729. 

j 

1 C. P LAND REVENUE ACT, S 76-Le<y of 
Sanction of Boa> d of Revenue, 

Under S 76 ot the C. P. Land Revenue Act all 
that the Board ot Revenue has to do is to sanction 
j the levy of a cess and not the rate at which such 
. cess is leviable. Hence m a case where the 
! Settlement officer had determined the cesses and 
i ihe rate at which they were leviable in accordance 
j w ith the v illage custom, and the lev y ot the cess 
| had been sanctioned by the Board ot Revenue, 

| the cess was legally payable ( Das and Adam i i 
j jj \ Rakhyypyl Singh v Lyl Bir Si rjoday 
j Singh Deo, 1 Pat. 83 • (1922) P, 399* 

! Ss. 78, 83— Scope of— Suit under, when 

‘ maintainable , 

For a suit under S. 83 of the C P. Land Rev. 
Act to be maintainable in respect of a matter in 
the Record of Rights, it must fall within S. 78 of 
the Act {Hall if ax and Kotval, A, J C.) The 
Zamindar of Hatta v* Ratan. 

; (1922) Nag. 19 : 64 I. C. 722. 

| -S. 83— Suit for amendment of seitle- 

I meat entries— ‘Limitation Act— Art, 14 and not 
1 \rt. 120 applicable. See Lim. Act, Art. 14 Si 
120. 65 I, C. 970. 


-Ss. 153 and 132 (h)— Village cess — Suit 

for recovery— Entry in wa jib-up arx. 

S. 153 of ihe C. P. Land Rev, Act bars a suit for 
the recovery of “ village cesses” paid compulsorily 
at some time previous unless they are sanctioned 
by the Chief Commissioner or recoided either at 
the list settlement or by the Dy, Commissioner 
under S. 132(h) of the Act. ( HalUfax and 
Kotwal, A . 7. C.) Zamindar of Hatta v. Ratan. 

(1922) Nag. 19 : 64 I C. 722. 

g 192 -Remuneration of lambardar. 

A lambardar is not dis-entitled to his remunera- 
tion simply because the Deputy Commissioner 
had never fixed the remuneration for the village 
lambardar under S. 192 of the Act of 1917. 
{HalUfax, A. J. C) Bholaram v* Tukaram. 

(1922) Nag, 111 : 66 I. C, 465, 

S. 203 —License— Revocabihty 6f-~Abadi 

j plot— Cultivation* 

| Where a person holds an abadi plot 
i licensee under another, the licen c e is revocable 
j at will by the giantor unless the licensee is pro- 
j teeted by S. 60 ot the Easements Act or S 203 of 
' the Land Revenue Act or the wajib ul arz of the 
| village Where the land had been under cultiva* 
| tion for some fifteen yeais neither of these Acts 
I nor the wajib-ul-arz can give him any protection! 
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C. P. IAHD REVENUE CODE, S. 229 

(Hall, fax, O.J.C.) Rajakw v. Chocuhhi Mano | 
hakLau 67 1. C. W i 

§ 229 — Scope of — Remit notation of lam- 

^*£^229 of Bengal Act II of 1917 continues the 
state of things ex sting under Act X VIII of 18SI in t 
regard to the remuneration of lambaraars. I 
i Halltfax , A. J , C >) Bholwvm s» Ti kvram. ; 

im) Nag 1U :mhC 465 . | 

C. P. MUNICIPAL ACT (XVI of 1903) Ss. 66 (1) J 
J22- Bntldtng — Wheil constitutes Essentials \ 

for conviction. - „ i 

A “building” within S. 60(1} of the C. P* j 
Mua. Act, implies a structure with a roof » 

Moir v. IFifhuws (1892) 1 Q. B. 264 Ref. 

Where the petitioner is convicted for encroach* ! 
inc upon a street in a municipal town by putting 
un a new structure in the place of an old one, 
Held , m the absence of proo f *hat the new struc- 
ture occupied more space than the old one, the 
conviction was bad. {Di ake-Biockmaiu AC.) 
Thakurlal v % Secretary , M u nicipal Commit- 
TEE, KHANDWA 64 I, C. 41*. 

__ s. 122— Encroach ment by predecessor— 

Liability of successor. .. r 

The word ” encroaches in S. 122 ot the 
P. Municipal Act prtma facie means, commits an 
act of encroachment and no one can be held 
liable for an act or admission unless such act or 
admission is declared to be an offence The 
section cannot be interpreted as making punish- 
able an omission to remove an existing encroach- 
ment not made by the ^fused person. The 
word * l obstructs ” in S. 122 would apply to the 
person who built or caused to be built the en- 
croachment and not to the accused who originally 
had nothing to do with the erection of the build- 
ing, (Prideauxy A J C) Chuni v. The 
Municipal Committee, Arvi. 18 N. L. R. 92 * 
(1922) Nag. 167 : 65 I. C. 559 : 23 Cr. L J. 127. 

G P. TENANCY ACT, (XI of 1898) S. 32 -Imfio- 
vcmenls compensation for— When legally due— 
Position of sub-tenant, . 

Under S. 32 (l) a tenant can claun compensa- 
tion for improvements only if the improvements 
were made in accordance with the Act, if the 
tenant was an absolute occupancy or ordinary 
tenant If the tenant is a sub-tenant, he can 
claim compensation, if the improvements have 
been made with the landlord’s consent (Batten, 
j t C m ) BalaRVM v. Bhagirathirai. (1922) Nag. 47 

S. 35— Surrender of tenancy -Ejectment 

of trespasser— Suit by landlord. 

There cannot be a valid surrender of a portion 
of the holding at tbe instance of a tenant. 7 N. 
U, R. 8 Ref. Even though land is let out to a 
tenant it is open to the landlord to sue to eject a 
trespasser denying his title and not claiming any 
title under the tenant himself, 10 C. I07o , 39 M. 10 
42 : 11 N. B. R. 124 Rel. (Prideaux, A. J . C.) 
Allibhai v , Sham Rao. (1922) Nag. 216: 

18 N. L, R> 82 s 64 I C 902. 

- g ZB— Absolute occupancy holding— 

Gift oft by widow with consent of htndlotd Stir - 
4 tnder and re-grant. 


j C. P. TENANCY ACT, S 41 

There is no difficulty m regarding fbe transfer 
by wav ot gm oy a widow of her absolute occu- 
pancy holding with tbe consent ot the landlord, 
even though n was a subsequent consent, as a 
surrender to him by the widow and a fresh grant 
by him to the transferee. In respect of surren- 
ders the absolute occupancy right is a tenancy 
and not a proprietary right. The surrender 
would be binding on the reversioner, tor the 
limitations of the widow's interest in the tenancy 
are subject to the pi ©visions of the Tenancy Act 
as to surrender and alienation. {Halltfax, A, J. 
C.) RVMCHANPRA BaLUvRiSHNA V R VMCH \NDRA. 

(1922) Nag. 222 ; 65 I. C, 952. 

S, 41 — Prc cmption— Right of landlot d. 

S 41 of the C. P. Ten, Act confers a right of 
pre eruption on the landlord whefhei or not the 
intended sale has taken place. ( Halltfax , J C.) 
Kai v. Sid \kalli. (1922) Nag 14 ; 

65 I. C. 959. 

-*8, 41 (2) —Lease or moitgage — 2\s£ of. 


The distinction between a lease and a moitgage 
is fine and it is often very difficult to determine 
the natme of the document For the purpose of 
detei mining whether a transaction is a mortgage 
offending the provisions of S, 41, cl. (2) of the 
C. P. Tenancy Act, the test is whether the trans- 
fer wab made foi the purpose of securing a debt 
or was for the purpose of discharging it. {Dhob- 
ley, A, J C .) Ram Prasad v. Chandu Bal, 

(1922) Nag. 156 : 65 I. C. 241. 

S. 41 (2)— Mortgage — Interest— Zur-ip- 

eshgi lease. 

Under S 38 (2) of the C. P Tenancy Act of 
1883 or S. 41 (2) of the Pet of 1898 the sum secur- 
ed by any previous mortgage includes interest on 
it for five veais o: for the period since its execu- 
tion, whichever is longer. 

The term ” mortgage*’ in S. 38 (2) includes a 
zur-i-peshgi lease. ( Halifax , A. J. C.) Shiobaksh 
Singh v Jagannath. 

64 I. C. 99. 

S 41 (2) — Notice under— Contents and 

pai ticulars of. 

A notice under S. 41 (2) of ihe C. P. Tenancy 
Act need not be worded with tbe accuracy of a 
plea. Where the information given in the notice 
is amply sufficient to inform the landlord of tbb 
i tenant’s intention to mortgage the whole of his 
absolute occupancy holding, it is sufficient compli- 
I ance with the law. S. 41 (2) does not say that the 
particulars specified m that sub-section should be 
given in the notice but it merely states the circum- 
stances under which the tenant must give notice, 
and presupposes a knowledge on the part of both 
landlord and tenant as to the particulars of the 
tenant's holding. ( Batten , A J . C.) Raohoji 

Rao v . Rajeswar. 65 L C 816. 

g 4i (7) .Occupancy tenant — Alienation 

of pari of holding— Righ l of Landlord to re-enter* 

A mortgage by an absolute occupancy tenant 
of a definite portion of his holding without the 
consent of the landlord will not give the latter a 
right of re-entry under S. 41 of the Act of 1898 
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C. F. TENANCY ACT, 3.45. 

ou the ground that the mortgage i> void, ] 
{Halifax, A , J , t\) jouhku Du lvt. 

18 N.L. £. 103 : 58 I. CL 112 

—3. 45 (5 ) — Ltase in reaped of >tr fat ; 

5 vears — Rt naval — Sub k nancy — hffict of Ad j 
of 1920, t 

Defts granted to plff, a lease ut sir lauds fur 5 ; 
years ending with April 1917 and put him in pus- J 
session During the currency oi the lease defts j 
granted to pltl another lease tor 11 years com- ; 
mcnemg on the expiry ut the teim of the first ; 
lease In a suit for possession by plfi. after lhc 
expiry of the period of the first lease, the deft" set 
up that under the Tenancy Act they had become 
occupancy -rights of the sn land on the loss oi 
their proprietary rigus nt the village and hence 
the lea^e which was subsequently to take effect 
was void and unenforceable. Held that the plea 
ot the defendants was valid and that the plaint if’s 
smt must fad, {Dhohley, A. LC) Seth Lvksiimi 
Ch\nd v IhjiRU), 5 N. L, J, 251. 

— —• Ss 46 and 47 —Holding less than 100 

rupees in value — l r a it sfi t — Registration — 
Fraud — Suit to set aside 

When two co-proprietors of a village divide 
up the sir land between them, to bold portions ut 
it separately, they make an impelled pa tition 
ot that village ; each has a share a separate 
path composing the sir land he holds m 
severalty, and the whole of the rest ot the village 
forms what i-> called a Skannlat path. Where a 
document is by mistake ultnitted to registration 
the mistake arising irom the tact that the trails 
forces me co prop! tutors ot other land in the 
same village, tile proper remedy ot the party is 
by application to a Revenue Officer and the 
jurisdiction ot the Civil CDurt is ou-ted {Haiti fax , 
A, J . C.) Ct!l T NfeV Pli\S\D V PHI'LWA 

( 19221 Nag 126 . 67 I C 121 

S. 46 - Partition of holding— Landlord' s 

consent —Efjci. l of —S litre luiei . 

A partition oi a holding with the landlords 
consent cannot he distinguished from a surren- 
der of the whole by all ot them jo'ully and a gram 
of a new lease in respect of the parts lo each of 
them sepai a* ely Each part then is a parcel o f 
land held on a lease winch is not the same a? that 
on which the original whole was held and it can- 
not be the same holding. 7 X, L, R. 8 ; 10 N. L. 
R. 129 Kef. 

Further, it a tenant takes fresh land Irem the 
malguzar m addition to whit he already holds, 
and the rent of the fresh lands is not kept sepa- 
rate, but one single sum is payable in respect of 
the old and the new laud, then he undoubtedly 
has a new holding, because ihe new paicel is held 
under a different lease, and a different set of con- 
ditions from those of the old smaller parcel, 
{HaUtfax, A /, C.) So s Sin oh v, ThvkI’K Kvm 

IS H. L. B. 48 : (1322) Nag. 21 : 5 N. L. J. 243. 

— 8. 40 -— Succession to occupancy holding— 

Rights of ladies. 

In a suit by the Malguzir for possession of an 
occupancy holding which had been occupied by 
the father of the deft. during his life time, the 


C. P TENANCY ACT, S, 70, 

deft, pleaded that she was a permanent res 'dent 
ot the village m which the holding was situated 
and entided to remain m possess on as heir 
under the Hindu Law, Held , that S. 46 ol Act 
XI of 189$ did not disqualify a female from in- 
heriting an occupancy holding, it she was other- 
wise qualified to do so according to the personal 
law to which she was s ibject. 4 N. L. R. 9, 5 N, 
L R 103; 8N.L.R, 154, 7 N L, R, 30 ref, 

{ Halhfax , A, J C.) SVKIIUBAI l\ HARI. 

(1922) Nag 207 : 5 N. L J 261 : 67 I. C 229, 

S. 46 (1} — Occupancy tenant — Succes - 

su>;i — Collate! ais — Disqualification of near 
collaterals , 

The condition requiring the collateral whi 
claims succession to have shared in the cuHva- 
non is a disqualification which disentitles ihe 
nearest collateral it he has not fulfilled the 
j cotuht'on. But it does not confer any light of 
| succession to the occupancy tenure on a more 
j remote collateral even though ne tna> have shared 
J m the cultivation 15 C. P L. R 89 , 17 A, 33 Ref. 

! \ Batten , A . } C,) Ahiua i* B UUX Si\*GH. 

, (1922) Nag. 117 . 5 N L J 270 : 18 N L E 105 : 

67 I C. 292. 

Ss. 50 and 70 — Sale conltaiy to Rights of 

ttansfatec — Dispossession — Compensation 

Where a Sale of a holding is prohibited under 
S 71 of the C. P, Tenancy Act, the alienee in 
possession can claim compensation from the 
pla’ntiffs (seeking to set aside the sate) before they 
. are given possession 6 N. L R. 12 foil. If hovv- 
f ever the alienee had not obtained possess on and 
1 he sought to enforce ihe sale, he could not recover 
4 the consideration paid, 6 A. L, J, 555 Ref. 

{ [Pridcam A J.C) Dhondibv v t PaNdurang. 

i 68 1. C. 252. 

5. 60 —Applicability of— Tenancy — 

Creation of > by occupancy ratyat —Section not 
retrospective 

S 60 of thcC. P, Ten Act is not retrospective 
and does wot govern cunhacts entered into before 
the passing of the Ac\ Where an occupancy 
tenant has created a valid lease. Ins heirs can 
inherit the occupancy rights subject to the lease, 
A lease which is to commence at a iuture dite is 
an title resst termini and is an existing and real 
right. [Mittia, A. J . C.) Mt. Lahinu v. Bala, 
(1922) Nag. 227 . 18 N. L. B. 85. 

S. 70— Hindu widow — Tenancy — Sur- 
render— Atceta atwn — Law applicable . 

Jn all matters of tenancy the personal law 
applies except m so far as it is limited or altered 
by the tenancy law and there is nothing in the C. 
P.Tenancy Act to limit a Hindu widow’s power to 
accelerate the succession to her late husband’s 
estate by retiring from the ownership of it by 
suirender On such surrendei the estate passes 
to the next heir not by transfer but under the law 
of inheritance. If the next heir is a limited 
owner, e. g. a daughter, the heirs of the last msfle 
owner would sueceed after the daughter’s death 
and on default of such heirs f the malguzar can 
resume possession of the tenancy. In a contract 
creating a tenancy the parties may agree that it 
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C P. TENANCY ACT, S. 93, 

shall be subject to any concisions that are not 
fvrbidden by the law, { Halhfux, A. J, C ) 
SUNDAR L\l v . BISAMBIIAR, (1922) Nag. 24 : 

65 I. C. ISO. 

Ss. 93 and 94 —Scope of — Costs — Power 

oj — Revenue Officer to award costs. 

A Revenue officer holding an enquiry undei 
S. 93 ol the C. P Ten Act has the powers ol Civil 
Court m awarding c'ists. If he has not made an 
order as to costs tie must be deemed to have dis- 
allowed them and a fresh, suit does not lie m the 
Civd ciurt foi the same. ( Bat Du , J. C.) Mo tin \m 
v. Hari. (1922) Nag. 169 . 18 N. L. R. 65 

63 I. C. 67 

S. 95 —'Object of —Disputes between land' 

lord and tenant. 

The object oi the C. P Ten Act is to provide 
for the relations between landloids and tenants 
The Act does not contain any piovision for sett! 
mg disputes between neighbouring tenants. Their 
remedy is under the oi dinary law in a civil 
court. {Batten, J C ) Motiram r. Hari, 

18 N. L R 65 *. (19221 Nag 169 * 65 I C. 67 

“3 9r— Cosharers — Redistribution — 

Dispute betioeen Tenant and former landlord— 
Jurisdiction — Civil amt Revenue Court 

The division of Khttd Kashi or sti among Co- 
sharers of a village to be held in severalty is un- 
doubtedly a pirfcial pnvaie partition of the 
village lands and each casharer‘s separately held 
parcel of land is a separate path of the village of 
which he is the sole landlord, and if he leases 
that land to a tenant* he is still the sole landlord. 
But thete is nothing to prevent the cosharcrs 
having a re-distribution of the lands held in 
separate ownership at any time, and euher 
Khudkhast or tenancy land can always be trans- 
ferred to another patu or to what may be called 
the shamthit pa tit. Of tenancy land so returned 
to the body of cosharers they aie the landlords 
and are ordinarily represented by the lambardar 
and the cosharer wno held the land previously in 
separate ownership is no longer the landlord. II is 
suit between him and the tenant m respect of that, 
is therefore* not a suit between landlord and ten- 
ant as such a suit is cognizable by the Civil Court 
and not by the Revenue Court. ( Halltfux , A 7.C.) 
Jagannath v . Sahebrao, (1922) Nag. 27 : 

65 I. C. 127* 

S. 219— Summary order of ejectment— 

Disobedience— Offence under S, 188 I. P. C. See 
Penal Code S. 188. 64 I. C» 499. 

(I of 192G}— Ejectment— Who is entitled 

to. 

Nobody but a landlord can eject a tenant for 
arrears of rent, Any other person who obtains a 
decree for arrears of rent cannot execute the 
decree by the special process of ejecting him, 
{Haiti f ax t A. J,C) Gaxpati Teli v , DAit, 

68 I* C* 855, 

Sb e and 10 — Absolute occupancy holding 

— Transfer under the old Act— Rights of land- 
lord. 

Where there was a transfer of an absolute oc- 
cupancy holding while the Act of 1898 was in 
force the rights of the landlord to sue in eject- 


CHAUKIDARI CHAKRAN LAND. 

ment or for pu-empaon arc not taken away by 
die new C, P, Ten, Act. {Pi idea in, A , J, i J 
VlN'WAK V. M \Ht Cl LLA Kit \N, 68 I, C, 427, 

S. 105 (1 ) — Rent ftet land — Suit — Civil 

Covrt's J Hindu turn. 

Where the land has been recorded rent free, 
and held without payment of rent and the tenant 
claims it to be held rent lice, S. 163 (2) applies 
and the suit i emoted fiom the cognisance ot 
the Civil Court. \KotwaL A, J, t.) Gan pat z\ 
Mohanlai. (19-52* Nag 207 

CERTIORARI — fl 7 it of— XV hi n issued- Want of 
evidt nit to sustain convultoii . 

Wheie none of the oidina r y grounds loi cer 
uorari such informality d sc l used on the lace 
ol the pruceeduigs or want ot qualification in the 
judge or Magistrate who av ted. exist, where the 
charge was one which was liable in the corn t 
which dtalt with d, and the Mag stra'e who heard 
it was qualified to do so, where there is no sug- 
gestion that he was biassed or interested or that 
any fraud was piactised upon him, w litre bis 
conduct during the proceedings is u mm peached, 
and nothing occur led to oust tus initial jurjsd’C- 
tion alter the commencement ot the enquiry and 
wheie no conditions precedent to the exercise ot 
lus jurisdiction were unfulfilled, aul the convic- 
tion, as it stood, was on its face correct, suffici- 
ent and complete, the superior court will not 
mterefere by cerhorau and examine the proceed- 
ings of the interior court for finding out whether 
the evidence wan ants the conviction, {Lord 
Sumner). Tiib King v Nat Bell Liquors*, Ltd 
31 M. L. T, 163 jP, C.) 

CHARGE— Creation ot— Annuity payable out of 
esiate ot grantor. Sec Defd, Construction 

64 I. C. 518 

CHAUKIDARI CHAKRAN LAND— Resumption of 
— Putin lease— No contract as to rent payable for 
Chakran 1 vnd — Zemindar if entitled to rent. See 
(1921) Dig Col. 121 Bejoy Chakd Moiatap 
Bahadur v Krishna Chindra Mookerjee. 

(1922) Cal 281 : 66I.C, 357. 

Resumption— Rights of fatmdar and 

zemindar , 

Where chaukidari chakran lands comprised in 
a paint arc resumed, the zemindar is not entitled 
to a share in the profits derived from the settle- 
ment of such lands by the patmdar. To allow 
him to share such profils would be to vary the 
terms ol the patni : 44 C. 841; 46 C. 173 foil; 34 
C. L, j, 275 not full. (Gr eaves and Ghosc,JJ.) 
Narpat Singh v t Raja Bhupexdra Narain 
Singh. 26 C. W. N. 943 : 36 C L, Jf. 145 ; 

(1922) Cal, 473 s 67 I. C. 440. 

Resumption by Government — Settlement 

with zemindar --Effect. 

If chowkidari chakran lands are resumed by 
Government and are settled with a zemindar, all 
rights created in such lands by the Chowkidar in 
avour of third parbes comes to an end, although! 
if a transfer has been made by the zemindar be- 
fore the resumpliou, the transferee becomes 
entitled to the btmefits of the settlement* with the 
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CHIT FUND. 

zemindar. (Mookerjee A. C J. and Fletcher J.) 
Satyendra Nath Banerjee v. Krishnasakha 
K\R. (1922) Cal 193 : 35 C. I. J. 185 : 69 I. C 7. 

CHIT FUND — Bidder — Bond executed by ui favour 
of stake-holder — Stipulations m, when a penalty 
—Default in payment of subsequent Instalment- 
Right to enforce stipulations — Waiver See Con- 
tract Act, S. 74. 42 M L, J. 551 

CHOTA NAGPUR ENCUMBERED ESTATES ACT. 
(VI of 1876) Ss. 2, 3 and 21— Declaration — Effect 
of — Pending suit, 

S.21 B of the Chota Nagpur Encumbered Estates 
Act cannot restr ct the provisions of S 3 , it 
refers to suits other than proceedings m regard 
to the debts or liabilities referred to in S 2 A 
(Coutts and Macphetson, J}.) Bansidhar Dhar 
v. Tikait Harnarayan Singh. 6 P I J. 685 : 

(1922) Pat 112 : 65 I. C 283 

Ss 3 and 12 — Mortgage suit against 

several defendants— Name ot one struck out — 
Decree against Zemindar — Debirabihty of mort- 
gage, See { 1 1>2 1 ) Dig. Col 121. Raja Jyoti 
Prasad Singh v. Ranjit Singh. 3 P. L T 94 : 

(1922) Pat. 152 s (1922) P 287 

CHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT (I of 1879) S. 88— Ijaradar— 
Lease of the entire mauza —Inclusion of inam 
lands— Notice to quit— Necessity for. See (1921) 
Dig. Col, 122. Chigu Chaudburi v. Chand Moni 
Debya. 64 I. C, 695. 

CHOTA NAGAPUR TEN ACT, S 11 (4)— Suit for 
rent by tenure holder— Non legist ration of tenure 
prior to suit— Effect of. See (1921) Dig. Col. 
122. Dubey Shiva Sahay Ram v. Thykur Shiva 
BHANJAN Lal. 6 Pat. L J 677 : 64 I. C. 358 

(VI of 1907) S IA— Grant — Resumption 

— Sub tenures — Effect on. 

Where a jagir is resumed in Chota Nagpur all 
the sub‘ tenures created by the previous jagirdar 
are annulled and become void. 27 C. 156 foil. 
But land whereon a mine has been sunk is 
expressly exempted from annulment. A tenure 
holder cannot create a sub tenure to exceed 
in duration the subsistence of his own tenure. 
The delivery of symbolical possession in respect 
of a large parganah consisting of several ullages 
of a large area of bakasht and zerait lands, has 
the same binding force against the judgment- 
debtors and hi*? representatives (i.e.) the under 
tenure holders whose encumbrances stand annull- 
ed under S, 14 of the Act. {Adamt, J .) Maharaja 
Prataf Udai Nath Sahi Deo v, Bhaiain 
SUNDERDAS Koer. 3 Pat. L. T. 628. 

- Ss. 20 and 39 —Occupancy rights— Thika 

dar— Cultivation of lands. 

Mere cultivation of the lands comprised in a 
thika does not confer an occupancy or non-occu- 
pancy right on a thekadar if prior to the theka he 
bad no connection with the lands (Adami and 
Bttcknill'JJ) Rajnath Singh v % Wahid Khan, 
£ Pat. L. T, 107 : (1922) P, 28. 


| CHOTA NAG. TENANCY ACT, S. 178. 

i 

! S. 84 (3) — Entry m record of right — 

Evidentiary value of — Admission by Appellate 
Court . 

An entry m the record of rights has only a 
presumptive value under S. 84 cl. (3) and an 
Appellate Court 3s not bound to receive in evidence 
the record of right published after the decision of 
the trial Court. (Adami and Buckntll , JJ) 
Rajnath Singh v. Wahid Khan. (1922) P. 28 : 

3 Pat L. T. 107. 

Ss* 87 and 224 (2) — Second appeal — 

Decision of Judicial Commissioner — Decision , 
Under S. 87 whether a decree. 

Under S. 224 (2) there is no second appeal to 
the High Court from the decision of the Judicial 
Commissioner passed m an appeal from a decision 
under S. 87 of the Chota Nagpur Tenancy Act. A 
decision under S. 87 is not a decree and no appeal 
lies to the High Court under the C. P Code 
5 P. L, J. 697 ; 16 C. W. N. 295 foil, 40 Ind. Cas. 

891. not foil. (Das and Ross, JJ) Foujdar 
SahU v . Nema Bhogta. 6 P. L J 634 . 

(1922) Pat 109 ; 4 U P L R (Pat ) 25 : 

651 C 285 

S 132 — Scope of. 

The provisions of S. 132 of the Chota Nagpur 
Tenancy Act relate only to Khuntkatu lands. 
(Adami and Buckntll , JJ ,) Rajnath Singh v . 
Wahid Khan (1922) P 28 : 3 Pat, L. T 107. 

S, 157 — Exparte decree — Two defendants 

ot whom one absent See (1921) Dig. Col, 124 
Chyudhuri Shiam Nyrain Singh v ; Sivachyran 
Syhu, (1922) P. 400 : 1 Pat. 32, 

S in— 'Applicability — Suit for rent— 

Plea of payment to thud patty , 

S. 177 ot the Chota-Nagpur Tenancy Act 
applies when a right is claimed by or on behalf 
ot a third person. 

Where in a suit for rent, the defendant pleads 
payment to a third party, but the right to receive 
payment is not claimed by or on behalf of such 
third party, S. 177 does not apply and the third 
party need not be impleaded m the action, (Das 
ami Adami , JJ.) Balki Lal v. Surendra Nath 
Roy. (1922) P 480 : 1 Pat. 255. 

S. 177 — Suit for rent — Plea of paymcrtT^ 

to third person — Effect of. 

* A right to receive rent can only be claimed by 
or on behalf of the person entitled to receive it 
and not by a person who is under an obligation 
to pay it. Where therefore in a rent suit* the 
tenant pleads payment to a third person, and such 
third person does not intervene S. 177 of the 
Chota Nagpur Tenancy Act, dees not operate. 

57 I C. 28, foil. (Coutts and Ross.JJ) GhURA 
MANJHI V . PROBODH CHANDRA MGZUMDAR. 

6 P. L. L 603 : (1922) Pat. 54 : 3 Pat. L. T. 131 : 

64 I. C. 1003. 

Ss. 178 (2) and (3) 215 and 224- 

Order under S. 178 (3)— Appealability— Question 
relating to execution— Forum — Bowers of Deputy 
Commissioner— Limits to exercise of— Extension 
of time. See (1921) Dig. Col, 124. BiSSESWAR 
Sasu p. Mahohpd Zainul Rahman. 

(1922) P. 29 ; 3 Pat. L. T. 108, 
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CHOTA HAG, TENANCY ACT, S. 213. 

— Ss. 213, 265 and 230 -Rent Sale -Appli- 
cation to set . aside — Right to apply — Death of 
patty — Application for substitution— Linntal ion. 

By the express direction of S, 265 of the Chota 
Nag. Ten Act the provisions of the C. P, Code 
relating to substitution and addition of parties, 
apply to the oses before the Deputy Commis- 
sioner O. 22, R 3, C. P. Code is therefore a part 
of the Chota Nagpur Ten. Act and an application 
for substitution m a case before (he Deputy Col- 
lector must be regarded as an application under 
the Chota Nagpur Ten. Act. S. 230 of the Act 
provides that the provisions of the Limitation Act 
shall, so far as they are not inconsistent vvitn the 
Act, apply to all suits, appeals, and applications 
under the Chota Nagpur Ten. Act, An applica- 
tion for setting aside a sale held in pursuance ot 
an application for execution oi a decree is not an 
apphcation foi execution of a decree or order. 
2 Pat, L T 273 foil. Consequently the provisions 
of O 22, R 12 C P. Code do not prevent the ap- 
plicability of O. 22, R. 3 to such proceedings. 

A Khorposhdar or under tenure holder cannot 
apply under S. 213 of the Chota Nagpur Ten. Act 
to set aside a sale. [Das and Adami, JJ ) Lal 
Nilmoxy Nath Sahi Deo v Mahvrajvh Protvp 
Ud vi Nath Sahi Deo. (1922) Pat 363 

S 224 — Landlord and Tenant — Collective 

suit against several tenants — Valuation for put - 
poses of appeal. See (1921) Dig. Col, 125 Chxud- 
huri Shy am Narain Singh 7. Shiyacharw 
Sahu. 1 Pat, 32 : (1922) P. 400. 

S 224 (2)— Second appeal— Appellate 

judgment of judicial commissioner from decision 
under S. 87 — If competent Sec Ch. Nag. 
Tenancy Act, Ss. 87 and 224 (2), (1922) Pat. 109. 

S. 225 — Transfer of appeal from rent 

suits of less than Rs. 100 to Judicial Commis- 
sioner — Second appeal if lies . 

Five rent suits were instituted, one of the value 
of above Rs. 100 and the others below that value 
Appeals were preferred to the Judicial Commis- 
sioner m the former, and the Deputy Commsx- 
sioner in the latter, but under S 225 of the Chota- 
Nagpur Tenancy Act, the latter were transfeired 
to the Judicial Commissioner. Held, the appeals 
having been transferred and decided, second 
appeals lay. ( Mulltck and Atkinson, JJ.) Sada- 
NAND TEWARI V . DEB NATH MaNJHI 

(1922) Pat 154 : (1922) P. 184 

S. 270— Scope of — Powers of commis- 
sioner over subordinate officers. 

S. 270 provides for giving certain powers of 
control both to the Commissioner and to the 
Deputy Commissioner over acts performed by sub- 
ordinates Whilst exercising the powers of their 
superiors. 

If it can be shown that the Deputy Collector 
whilst exercising the powers delegated to him of 
the Deputy Commissioner has failed to exercise a 
jurisdiction which he might have exercised or has 
usurped a jurisdiction which it was not within his 
competency to exercise then the Deputy Commis- 
sioner would have power to order him eithei to 
exercise that jurisdiction or to refrain from exerci- 
sing it as the case may be* The same of course 

Y — 10 


C. P CODE T9086 S. 2 0. 

would apply in the ca^e of the CommisMoner and 
the Board dealing with acts performed by the 
Deputy Commissioner. {Daieson-N tiler, C J . and 
DasJ ) Tikait Ganesh Nar vyax Sahi tx Cm and 
Mistrl (1922) Pat 3. 

CHURS — Formation m meis — Title to— When 
rests in Government. See Bengal Alluvion and 
Piluvign Regulation S. 4 (3) 

33 C L. J. 196. 

C P. CODE (V of 1908) S 2. cl 0- Order of 
abatement — Appeal 

An order declaring that an appeal has abated is 
not a decree and is therefore not appealable 17 A. 

; 172,1 12 A L. J. 1113 foil* {Ryves and Gokul Pta - 
' sad, JJ ) Mahomed Ismail i\ Manohae Das. 

20 A. L. J. 214 : L* R, 3 A. 224 : (1922) All 113 : 

64 I. C. 838. 

S. 2 (2) —Older dismissing appeal for 

deficiency of court fee— If appealable. 

An order in effect dismissing an appeal for 
deficiency in Court-fee should be treated as on the 
same footing with the rejection of a plaint for the 
purposes of determining whether it amounts to a 
decree or not and hence an appeal lies against the 
appellate order {Drake Brockman* J. C.) Gvbsa 
v. Kanciihedil vl 18 N. L. R 15 : 

(1922) Nag. 62 : 67 I. C. 225. 

S. 2 f2) and 0. 21, R 71— Execution Sale 

— Non-payment oj purchase money —Resale — 
Recovery of deficiency— Adjudication tf a decree 
and appealable. 

An order in proceedings taken by the judgment 
debtor for recovery of the loss caused by a 
resale owing to the default of the prior purchaser 
in depositing the purchase money, is a decree and 
is appealable as such. 1 A 1 Si ; 18 M. 439 ; 25 C. 
99; 30 B. 329 foil* 14 A 201 overruled. [Piggott. 
Walsh and Lindsay „ JJ.) Sita Ram y. Janki 
Ram. 44 A. 266 : (1922) All 200 : 

20 A. L. J. 105 : L R 3 A. 117 ; 65 I. C. 813. 

S. 2 (2) and 0 23, R- 1— Ordei grant- 
ing leave to withdraw a suit * with permission 
to sue — Not a deciee and not appealable. Sec 
C. P. Code, O. 23, R. 1. 65 I. C. 719. 

S. 2 (2)— Mesne profits — Interest — 

Decree silent as to — Execution. 

Where a decree awarding mesne profits is silent 
as to interest, it must be deemed to carry interest 
at the court rate of 6 p. c. on the mesne profits 
and executed accordingly, 27 C. 951 ; 25 A. 275 
foil. 22 A 262 diss. [Walsh and Stuart JJ ) Lalta 
Prasad v. Sri Ganeshjl 20 A. L. J. 348 : 

L. R. 3 A. 245 : 4 Tf. P. L. R. (A) 144 : 
(1922) All. 117 : 44 All. 579 ; 67 I.C. 219. 

S. 2 (2)— Order declaring that a party 

is not liable for mesne profits , 

An order of court finally deciding that a parti- 
cular defendant was not liable for mesne profits 
is a decree and is appealable. 35 A. 159 ; 20 C, L. 
J. 476, 480 Ref. ( Newbould , /.) NaimuddiN 

SARKAR V . 1MANI MoNDAL. 67 I. C. 93, 

Ss. 2 (2) and 47— Mortgage decree — 

Execution— Payment of Court-Fees— Appeal if 
lies . 
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C. P. CODE (1908), s. 2 (2), 

Where on a mortgage decree being put in 
execution, an objection was raised that execution 
could proceed only after payment of an additional 
amount of court fee, but was negatived, held an 
appeal lay as it was a matter relating to execution 
(i Coutts and Ross , JJ ) Ram Bujbavan Pd. Singh 
v. Natho Ram (1922) P 59 . 3 Pat. L. X 146 | 

Ss, 2 (2) 97 — Preliminary decree — 

Decision that a person is an agriculturist — 
Appeal if lies See Dekhan Agriculturists 
Relief Aci S, 15. 1922 Bom. 336 (1). 

—S, 2, (2) and 9 G— Preliminary decree 

— Interlocutory order — Partition suit — Appeal . 

There can be only one preliminary decree in a 
suit for partition and where after the passing of 
such a decree, the Court directs the Commissioner 
to take a valuation of certain property, the order 
is an interlocutory order from which there is no 
appeal* (Du «/ c/s, /. C. and Dalai, A. J . C.) } ag- 
mohan Das v. Indar Prasad. 24 0 C. 366 : 

65 I. C. 983 

S. 2 (2) and 0. 1, R 10— Order striking 

out names of defts-Not appealable. See (1921) 
Dig Col. 127. Shanmuka Nadan v. Aruna- 
CHALA Chetty 45 Mad. 194 * 42 M L J. 97 * 
(1922) Mad 332 30 M. L. T (H C.) 172 

S. 2 (2) — Remand order — When a decree 

—Rights of parties not conclusively determined 

Where in a suit in ejectment the Commis- 
sioner on appeal held that a seven years lease 
did not bar the acquisition of occupancy rights 
and remanded the suit for disposal Held that 
the order of the Commissioner did not conclu- 
sively determine the rights of the parties and was 
not a decree. {Hopkins 5* M.) Fakhr-ud-din 
v. Shaikh Wahid-ud-din. L. It. 3 A. 509 (Rev,) 

S. 2 (3)— Decree -holder — Specific perfor- 
mance — Decree for — Right of defendant to 
execute. 

A decree for specific performance is capable of 
being executed by the defendants as well as by 
the plaintiff. If this were not ?o, it will follow 
that if a plaintiff who has obtained a decree for 
specific performance, refuses to take the sale- 
deed and pay the consideration money, the deft is 
left with no remedy whatever, while, owing to the 
decree passed against him he would still be 
debarred in any way from dealing with the suit 
property. (Macleod. C, J and Coyajce, J.) Bai 
Karimabibi Daudbhai v. Abderehman Sayad 
BANU. 24 Bom. L R 496 : 67 I. C. 667 

■ Ss. 2 (11) and 47 Question relating to 

execution — Legal reptesentaiive — Liability of — 
Power of Court to decide objection. 

Where on an application to substitute the 
brother of the deceased judgment debtor as his 
legal representative, he pleads that he is not 
liable to satisfy the decree as being an undivided 
eo+pstreejaer of the deceased, the objection must 
Jbe decided by the executing Court before an order 
substituting him as legal representative is made. 
If the Court leaves the point whether the brother 
waslhible for the^decree open and undecided and 
makes an order of substitution it would be acting 


C. P. CODE (1903), S. 9. 

illegally; — {Iwata Prasad and Ross , JJ •) Patait 
Dinanath Sahi v Patait Mvlhijx Baid. 

3 Pat L T. 106. 

g g (12) — Mesne profits— Calculation 

Improvements effected by predecessor-in-title of 
disseisor —Deduction m respect of. See Decree,. 
Construction, 26 C W N 257. 

s. 2 (12) - Mesne profits — Liability to 

pay interest — Rate of interest. 

The very definition of mesne profits includes 
not merely the profits of immoveable property but 
also interest on such profits Where the lower 
court for proper reasons awards 12 per cent in- 
terest on mesne profits the appellate court will not 
disturb it (Shadi Lai, C* J ) Chhaber Singh 
v . Radhu Ram 4Lah L J 333 . 68 I. C 807. 

S. 9 — Allegations in the plaint — To be 

taken as correct until trial on the merits . 

The jurisdiction of courts depends upon the 
allegations made in the plaint and not upon those 
which may ultimately be found true. The allega- 
tions may, after the trial of the suit, be held to 
be unfounded and in that case the suit would be 
dismissed, not because the court had no jurisdic- 
tion, but because the allegation on which it was 
based were found to be untrue. At the same time 
the court would have no jurisdiction merely be- 
cause there was an assertion in the plamt that the 
act objected to was ultra vires The plaint must 
make distinct allegations of fact or of law how 
the act was ultra vires , ( Dhobley , A. J C ) 

Municipal Committee, Malkapur v. Amrit 
Waman DalaL, (1922) Nag 10 * 18 N L. R 121 : 

5 N. L. J. 214 : 65 I. C. 532 

S- 9 —Religious property or office— D is- 

pute as to. 

The protection of the law in religious matters 
is confined to the protection of religious property 
or religious office The Court will not decide 
mere question of religious rites or ceremonies 
nor will it pronounce on any religious doctrine 
unless it is necessary to do so in order to deter- 
mine rights to property. 5 B 80 foil* [Martin, J.) 
The Advocate General of Bombay v. Yusuf- 
alli Ebrahim. 24 Bom L. R. 1060. 

-S. 9 — Suit m Civil Court — Reference to 

arbitration— Award— Filing of— Bar of suit . 

Though it is open to a party dissatisfied with a 
private award to wait till his adversary seeks to 
enforce it by the summary process prescribed by 
the Arbitration Act (IX of 1899) and then contest 
it by filing such objection as are allowed by the 
law, that is not his sole remedy and does not take 
away the remedy open to him of bringing a suit 
to set aside the award on the ground that no con- 
tract providing for a reference to arbitration was 
made or that the contract, if made was not en- 
forceable by reason of fraud or misrepresentation. 
(Shadi Lai . C. /, and Campbell , J ) Jai Narain 
Babu Lal v. Narain Das Jaini mal. 

3 Bah. 296. 

-S 9 — Suit for recovery of carcase® of 

dead animals — Mahars— - Suit not maintainable? in 
civil Court, Sec Bom. Her Offices Act, S IB, 

24 Bom* I*. & 917* 
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C P CODE (1908), S 10 

Ss 10 And 11 — Applicability of—Miscel 

laneous proceedings — Law of procedure , 

The word “ suit” in S. 10, C. P. Code, includes 
appeals and miscellaneous proceedings also. S. 141 
C. P. Code is wide enough to make the provi- 
s'ons of S. 10 C. P. Code apply to arbitration pro- 
ceedings. One of the essential conditions to 
attract the applicability of S. 10, C. P. Code is 
that the same party must be concerned in both 
the proceedings or the parties under whom any 
of them claim litigating under the same tide. 
{Raymond, A . J. C.) Firm of Jai Narain Balu 
Lal In the matter of (1922) Sind 6 66 I C 796 

— — "S 10 — Order under, refusing stay of suit 

of open lo revision See C P Code S. 115. 

(1922) I ah 55* 

But See 161 W 607 

S. 10— Stay of suit— Attachment before 

judgment— Receiver See (1921) Dig Col 129 
Senaji Kapurchand v Pannaji Devi Chand. 

46 Bom 431 (1922) Bom 276 : 64 I C 580 

S. 10 '—Stay of suit — Common issues — 

Same parties 

An applicant under S 10, C P Code, for stay of 
a suit is bound to show that the * k mattei in issue' 5 
in the suit is directly and substantially m issue in 
the previously instituted suit It is not sufficient 
that there are some issues common to the two 
suits The matters in issue in the two suits must 
be identical. The Court cannot apply S 10 where 
the determination of the two suits depends not 
merely upon the decision of the common issue 
but also of other and entirely different issues. 24 
C. L. J 514 foil ( Venkatasubba Rao, J ) Kota 
Sreeramulu v Kota Sreeramulu. 15 L.W. 646 
(1922) Mad. 304 : 31 M L T. 360 H C. 

- S io — Stay of suit — Suit not between 

the same parties — Common questions. 

S. 10 C. P. Code does not authorise the stay of 
a subsequently instituted suit where the prior and 
the subsequent suits are not between the same 
parties or between parties under whom they or 
any of them claim litigaung under the same title, j 
even though the two suits involve some common 
questions. 42 A 290 ; 42 C. 926 Ref (< Odgers , 
],) Ramakkishna Pillai v. Kkishnaswami 
Pii. lai. 15 L. W. 667 : (1922) M W N 521 . 

(1922) Mad 321 : 68 I 0. 167. 

Res Judicata. 

S. 11 — Applicability — Doctrine one of 

substance— Liberal interpretation. 

The doctrine of res judicata should not be un- 
duly conditioned and qualified by all sorts ot 
ingenious attempts at evasion, where there has 
been in fact a fair contest on a question in dis- 
pute between the parties and the court intended 
to give and has given a final decision -on that 
question 36 M L. J. 641 foil. {Abdul R&oof, J,) 
Kalu v. Nupu. 67 I C. 755. 

Competent Court 

S. 11— Competent Court — Administra- 
tion proceedings . 

Directions given to an administration suit, bind 
aVJ parlies, determine the construction to which 


C P CODE (1908), S 11. 

the will gives effect and is final and conclusive. 
{Loid Buckmastet ) Gop*l Lal Sett v. Pern a 
Chandra Basak 20 A L. J. 625 : 43 M. I. J 116 : 

36 C L J. 57 : 24 Bom I R. 937 : 

(1922) P. C 253 : 16 L W. 963 ; 67 I.C 561 : 

49 1. A. 100 (P.C.) 

S, 11 — Competent toui t—Fti st Munsif 

having no powers —Subsequent suit — Munsif 

with power up to Rs. 2,000. 

Where the prior suit was decided by a Munsif 
who had Jurisdiction to try suits up to the value 
of Rs. 3,000 only and the later suit was laid at 
Rs MOO and was tried by a Munsit who had 
jurisdiction to try suits up to the value of 
Ks 2,000 Held, the Munsif who tried the 
previous rent suits had no jurisdiction to try the 
later Suit, 28 Cal 78 distinguished. 

Where therefore the plamtiti's suit for lecovery 
of possession and mesne prefits is a bona fide 
suit because according to defendant’s own case 
the plaint. ff had good title to recover possess’on 
he therefore had good title to xecover mesne pro- 
fits also and the decision in the previous rent 
suits does not operate as ies judicata [Chatterji 
and Pearson, JJ ) As an Ali v Sarada Char an 
Kastagir (1922) Cal 138. 

S. 11 — “ Competent Court” — Meaning of 

The “ Competent Court” to which reference is 
made in S. 11 is the Trial Court and it does not 
atfect the question whether the decision is a 
decision of an appellate court or whichever the 
appellate court may be 9 1 A. 197 followed. 
{Stuart and SulaimanJJ ) Kammoo v Musammat 
Fathiman. (1922) All. 445. 

S 11 — Competent I ourt — Civil and Re- 
venue court — Ejectment—Sub4enancy — Decision 
of revenue court — Res-judicata 

The revenue court in a su’t to eject the defen- 
dant as a sub-tenant held that he was a tenant in- 
chief and dismissed the suit. In a subsequent 
suit m the civil court for ejectment, held that the 
decision of the revenue couit operated as ree- 
j'udicata. 17 A L. J 60 foil. ( Hears , C. J. and 
Gokul Prasad , /.) Ram Das v Dubri Koeri, 

(1922) All. 336 : 20 A L J. 606 

S 11 — Competent Couri — Land Acquisi- 
tion proceedings — Decision as to title between 
rival claimants — Subsequent suit between parties 
--Res judicata — Plea of. 

Where in certain land acquisition proceedings 
a dispute arose as to apportionment of compen- 
sation between two rival claimants and the dis- 
pute is decided by the court on the construction 
of the terms of a gift deed in which the land ac- 
quired was included, that decision operates as 
res judicata as between those parties or their . 
representatives not only with reference to the 
extent of the money but with reference to other 
property covered under such title in a subse- 
quent suit between the parties though not by 
reason of S. 11 C. P. Code but by reason of the 
general principles of res judicata (1909) A. C. 
623 : 48 C. 49 foil 23 C 526 : 17 C. W. N. 935 
overruled. 

The importance of a judicial decision is not to 
| be measured by the pecunjaiy value of the|Jarti- 
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cular item in dispute and a plea of res judicata is 
not made unsustainable by the mere fact that the 
value of the subject matter in the foimer litiga- 
tion was so trifling that the parties did not think 
it worth their while to appeal from the decision 
in the former proceedings { Lord Buckmastcr ) 
Ram^chandra Row v Ramachandra. Rao. 

45 Mad. 320 43 M L J 78 , 
24 Bom L. B 963 • 16 L W. 1 : 

(1922) M W. N 359 : 20 A L J 684 . 

35 C. L. J. 545 : L B 3 P. C. 158 . 67 I C. 408 
(1922) P C. 80 :*30 M. L. T. (P. C.) 154 . 

26 C. W. JSf- 713 : 49 I. A. 129 (P.C ) 

S. 11 — Competent C u<*t— Probate pro 

ceedmgs — Scope of title to propeity — Adjudication 
as to, not binding on parties in subsequent liti- 
gation. See Prob. and Admn Act, S. 33. 

1 Bur L. J 59. 

S. 11 — Competent court — Decision of 

Settlement officer — Mistaken admission— If bind* 
in g on Revenue Court. 

Where on the admission of the mukbtcar of 
a Hindu widow owning a zeu iidari, a tenant is 
recorded as an occupancy tenant by the Settle- 
ment officer, Held by (. Hopkins S. M. Burn J . M. 
contra,) that the Settlement Officer's decision 
was binding on all the Revenue Courts. [Hopkins 
S. M. and Burn /. M.) Chaudhri Chheda Singh 
v . BhejaN, L. B. 3 A 162 (Bev). 

S. 11 — Competent Court — Revenue 

Court — Decision on question of pioprietary title. 

The decision on a question of proprietary title 
by a Revenue Court under Ss. 199 and 201 of the 
Agra Ten. Act operates as res-judicata and bats 
the trial of the same issue in a subsequent suit in 
the Civil Court. ( Lindsay and Stuarl, /J,)Thakur 
Hanwant Singh v, Mt. Jhamola. 

(1922) All. 95 66 I. C. 915 . 20 A L J. 340 

.§ 11 — Competent court — Revenue coutt 

• — Decision of correction of jamabandt and 
ejectment . 

" In respect of the same plot of land an apppli- 
cation for correction of records and a suu for 
ejectment were filed and the court disposed of 
both on the same day by separate judgments the 
suit for ejectment being decided later than the 
application The order in the coirection of record 
case was upheld in appeal but was not taken 
further, while the order m the suit was, appealed 
again to the Board. Held the order in the correc- 
tion of record case operated as res judicata , 
{ Hopkttis S, M. and Burn J , M.) Katwaroo 
Singh v. SUKhan Pande, L. B. 3 A 449 (Bev.) 

S. 11 — Court of competent Jurisdiction 

— * Revenue court—Smt for rent— Pecuniary Juris- 
diction. 

Where the Court which tried the prior rent 
suit Jhad no pecuniary Jurisdiction over the claim 
in?® subsequent suit for rent, the prior decision 
does *ni§t operate as resjudicata* [Gokul Pi a sad, 
/.) X)as v, Mahant Peramanand Gir. 

I B. 3 A. 156 (Bev.) 

xi — Court of competent jurisdiction 

—^Evidence that prior court had no jurisdiction 
— Admissibility — Latent and patent defect. 


C. P CODE (1903), S. 11. 

When there is no want of jurisdiction in the 
court to try a suit, that is to say, when the want 
ot jurisdiction is not apparent on the lace of the 
proceedings, but the absence of jurisdiction 
depends on a fact in the knowledge ot the party 
which he had an opportunity ot bringing forward 
in the court, then, it he does not bring that fact 
forward but allows the court to proceed with the 
judgment he ought not to be peimitted to impeach 
the jurisdiction of the court in any collateral 
proceeding. ( Das and Adami , JJ) Dwarka 
Prasad v Jai Barham. 

(1922) P 322 : 67 I. C. 686 

Directly and substantially in issue. 

S. 11 — Directly and substantially in 

issue— Decision m as to rate of lent tn one year — 
Effect of. 

Where in a case under S 105 B. T. Act the 
only point decided was wbat additional rent was 
to be allowed for the execess area, it does not 
constitute res judicata as to the rate of rent. A 
rent decree m a prior suit may not be res judicata 
m the sense that it finally decided the rate of 
rent between the parties But it is res judicata 
that foi the years tor which that suit was brought 
the rent was the amount then found, ( Newbould , 
J.) Brojefdra Kishore Roy Chowdhury v. 
Sheikh Somar Alt. 68 I C 298 

S, 11 — Dnectly and sbstantially in 

issue — Decision depending on one issue — Other 
issues not resjudicata . 

Plffs. sued defls. for an injunction restraining 
them from building on the disputed land alleging 
it to be lhe common property of the parties The 
plea of the defts. was that the land was exclusi- 
vely their own. A subsequent suit was instituted 
by defts. against plffs. in which defts, inter aha 
claimed an injunction against plffs. restraining 
them from allowing water to flow on the disputed 
land to which the plauniffs answered that they 
were joint owners of the land with plaintiffs and 
that they had, a right of easement. The plff>s, 
suit was dismissed on the finding that the 
defts weie sole owners of the land in dispute. 
In the suit filed by de f ts, the court found in 
favour of the easement alleged by the plffs. 
and dismissed that suit. Pltfs, appealed against 
the decree dismissing their suu and there 
was no appeal from the decree in the other suit. 
Held that the consideration of the issue as to 
ownership of the land was not barred by resjudi- 
cata, since that question ceased to be substantially 
in issue in the second suit by reason of the 
finding on the question of the easement right. 33 
A. 51 Dist. [Meats, C J and Piggott , /.) Peary 
Lal v, Jado Rai. 20 A,L J. 784 : I». B 3 A 450. 

^ -3 11 — Directly and substantially in 

issue — incidental observations — Not res judicata , 

Where the decree could be sustained indepen- 
dently of the findings on a particular point and 
there i> no decision against a party in a former 
litgation the finding does not operate as res- 
judicata [Leslie Jones and Wilberforce , JJ.) 
Ahmad Din v Mohammad Tuffael, 

4 Bah, I. J. 376. 
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S. 11 — Directly and substantially in 

issue — Suit by son to avoid execution sale of 'joint 
family property — Prior suit — Dismissal of — 
Effect of. 

A suit by a Hindu son to avoid a sale in execu- 
tion of a decree against his father on the ground 
that the debt was tainted with immorality is barred 
by a similar previous suit on the ground that the 
property was joint family property {Qokul Piasad 
and Stuart, JJ .) Badri Prasad v. Mohan Singh* 

4 U. P. L. R. (A) 15 : 65 I C. 511 

S. 11 — Directly and substantially in 

issue — Issue decided as being necessary— If res- 
judicata. Sec (1921) Dig. CcL 131, MidNapore 
Zemindary Co Ltd. v. Naresh Narain Koy. 

49 Cal 37 (1922 )Cal 345 : 65 I. C 833 

S. 11— Directly and substantially in 

issue —Issue of law — Construction of a statute — 
Liability to pay dues of a recurring nature — 
Decision for a particular period, if res-j jdicata. 
See (1921) Dig Col. 131 Sitaram Sakharam 
Mangle v. Laxman Vishnu Ketkar. 

64 I C. 162. 

— S 11— Ducctly and Substantially in 

issue — Suit for possession — Previous suit for de- 
claiation . 

The dismissal of a suit of the reversioner for a 
declaration that he was the next reversioner 
during the life time of the widow on the occasion 
of transfer by het by wa* of gift is no bar to a 
subsequent suit for possession of the pioperty 
[Gokul Prasad, J) Ramjas v Mr. Sartajj. 

(1922) All. 401 

— S. 11 — Directly and substantially m 

issue — Adjudication. 

Where both parties in a dispute about land set 
forward certain measurements and they came to 
an arrangement by which the length of the rod 
was taken as of more than the Naikarsha rod | 
and the plaintiffs got more than they were en- 
titled. 

Held, as the question of the length of rod was 
not a point in issue and there was no adjudica- 
tion thereon, the principle underlying S 11 C P. 
C. does net apply. (Walmsley and Suhrawardy, 
JJ } Suradhani Dutta V. Sitto Sheik. 

(1922) Cal. 311, 

S ll— Directly and substantially in 

issue Judgment on rent payable — Effect , 

The decision in a suit for rent for a particular 
period is an absolute bar under the doctrine of 
resjudicata to any suit for the rents of those 
years. But so far as the rents or rates of rent of 
subsequent years are concerned, that Judgment 
cannot be held to be an absolute bar, so as to 
prevent the parties from raising the question in 
a subsequent suit. The prior decision may be 
taken to determine the rent claimed in that suit, 
and to give rise under S. 51 of the Bengal Ten- 
ancy Act to the presumption that the rents for 
subsequent years remained the same. 3 P. L, J 
372 distinguished. 6 C W. N 569 followed. 
(Ross, J ) Mannoo Lal Choudhury v. Lalji 
Chaube. (1922) P. 213. 


C P. CODE (1908) S. 11. 

Execution Proceedings, 

— S. 11 — Execution proceedings — Appeal 

— Costs. 

An order for costs was passed by the Privy 
Council agamst a cerlnn person. On an appli- 
cation being made for the execution of that order 
a decree was drawn by the H’gh Court giving the 
different items of costs. Alter the decree, em- 
bodying the order of the Privy Council had been 
drawn, the Subordinate Judge had decided on 
another application for execution by the same 
decree-holder tnat he was not liable to pay one 
item of the costs. Held, * as the Subordinate 
judge’s order was passed after the decree em- 
bodying the order of the Privy Council had been 
drawn up by the H^gh Court and as no appeal 
was preferred from it, the order became final 
and operated as res judicata, (Marhneau, J ) 
Gopi Cband v Lal a Benarsi Das 

(1922) Lab, 361. 

S 11 — Execution pioceedings — Con- 
structive res- judicata— Principle when applica- 
ble — Omission to raise objections — Pre-emption. 
Sec (1921) Dig Col 1002 Sheo Mangal v. 
Hulsa 44 A. 159 : (1922) All. 413 

65 I C 377' 

S, 11 — Execution proceedings— Decision 

as to hmitation — Effect on Subsequent applica- 
tion. 

A decision on an application to execute a decree 
that the application is barred by limitation does 
not operate as res judicata m a subsequent appli- 
cation to execute the decree 21 Bom. L. R 344, 
followed. ( MacLeod , C. J., and Shah , J.) Ram- 
CHANDRA VENKATESH SlIOLEPUR V. SHRINIVAS 

Krishna Kulkarni. 

46 Bom. 467 : 24 Bom. L. R. 97-: 

(1922) Bom 238 : 66 I. C 940. 

S. 11 — Execution proceedings — Deci 

swn as to question of limitation . 

Where a prior application for execution had 
been put in and after notice to the judgment 
debtors execution had been ordered, the objection 
that it was barred by limitation cannot be raised 
on a subsequent application. ( Chevis , J.) ICidar 
Nath v. Radha Kishen 67 I C 56. 

S. 11 — Execution proceedings — Decision 

after notice— Effect of. 

A decision on an application for execution, after 
notice to the judgment-debtor, that it was not 
barred by limitation operates as res-judteata, 
though the judgment debtor remained ex parte. 
The fadure to oppose the application precludes 
the judgment-debtor thereafter from contending 
that it is barred. It is not a question of res- 
judicata ; but there is a bar by a decision in the 
very litigation upon the same application {Walsh 
andRyves, JJ) Mt Muhammadi Begam v. Mt, 
Umda Begam (1922) All 100 66 I. C 751. 

S. 11 — Execution proceedings — Objec- 
tion as regards invalidity of final mortgage 
decree — Costs, if can be claimed later 

A preliminary decree foi sale was passed on a 
mortgage by the court of first instance, reversed 
by tne appellate court, but finally restored with 
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costs throughout by the High Court. When 
the decree was made final, the costs awarded 
by the High Court were not included therein 
and it was in effect the decree of the court of 
first instance that was made final, on an appli- 
cation for execution being put in, part of the 
decree amount was p3id, and time taken lor 
payment of the balance As the money was not 
paid in time, a second execution application was 
put in, claiming for the first time the costs 
awarded by the High Court also. Two objections 
were raised (i. e >) the final decree as passed 
could not be executed as the only decree that 
could be made final was the appellate decree of 
the High Court and (2) the execution court 
could not add the further amount claimed by 
way of costs. 

Held , on the first point, as the objection was 
not raised when the first execution application 
was put m it was bat red by res-judicata ; and 
on the second point the execution couit can only 
add execution costs, and it cannot add to or 
amend the final decree which had been passed 
in the case, ( Ryve c and Gokul Prasad , JJ.) 
Dambar Singh v. Rally an Singh. 

44 All. 350 * 20 A. L. J, 170 : L. K 3 A. 164 : 

65 I. C, 799. 

s. 11 — Execution Proceedings-Objechon 

petition dismissed for non-prosecution — Effect . 

Where an objection petition in a a execution 
proceeding is dismissed for non prosecution, 
there is no adjudication on the merits and hence 
it cannot be res judicata. [Greaves and Gfiose , 
JJ.) Bahir Das Pal v, Girish Chandra Pal. 

67. I. C. 663. 

S, 11 — Execution proceedings —Order 

in— Not appealed against — Finality of— Order 
exempting property from sale. See T P Acr 
Ss 88 AND 89 31 M. L. T. 219 (P. C ) 

S. 11 — Execution proceedings — Order in 

when res judicata— Case struck off — Effect of. 

If an order has been made or an application 
for execution, which directly or by implication 
determines the rights of the parties to the pro- 
ceeding, the fact that the decree-holder does not 
choose to proceed with the execution and the 
case is struck off does not entitle any party to 
re open the question upon which there has been 
a previous adjudication. 17 C. W, N. 113 foil 
6 A. 269 , 8 C. 5 Ref. ( Batten J. C.) Mussammat 
Pura v. Beharilal. 68 I. C, 239. 

~~ — * — ~S. 11 — Execution proceedings — Order tn 
Whin resfudicata— Notice to parties . 

Where an order for execution of a decree is 
passed after due notice to the judgment debtor, 
but eventually the application is dismissed for 
default of the decree-holder, it is not open to 
tfie judgment-debtor in a subsequent application 
execution tq plead that the former execution 
Was’ tjpe barred. [Jwala Prasad and BuckniU , 
JJ J 4 0lW ® CH At!lDRA ROY?>. JANARDHAN PRASAD. 

ThakUr. 68 I. C. 337. 

g. xi — Execution proceedings — Order 

at one stage, binding subsequently 

Where at one stage of an execution proceeding 
ah order is made disallowing the objections of 


C P CODE (1908) S. 11. 

the Judgment debtoi , the order is binding in all 
subsequent stages of the same execution, 42 C 440 
Ref (A r . R. Chatterjea and Panton, JJ.) 
Kshitindra Mohan Roy v. Nawab Kfiajee 
Habibulla Bahadur. 64 I C. 724. 

3 11 — Execution proceedings — Plea 

decided against impliedly in su»t — Not to be 
raised again m execution proceed' ngs See 
Dekhan Agri, Relief Act S 11 and 20 

24 Bom L. E 1291. 

3 xi — Execution proceedings — Prior 

order — Effect of — Judgment-debtor not a pai ty to 
prior proceedings not affected. 

A judgment-debtor who was not a party to a 
previous application for execution of a decree or 
to any order unde upon it is not precluded from 
showing that the said application was barred by 
limitation and therefore it was not in accordance 
with law. [Cuming and Panton , JJ.) Sitanath 
Das i\ Rani Kanak Probha Debi 

67 I C. 879 

Heard and decided. 

S. 11 —Hcaid and decided — Cess- 

Liability to pay —Former decision 
Inasmuch as a cess under Bengal Act IX of 
1890 is a recurring charge, prior decree for cess 
does not operate as res judicata in a subsequent 
suit, for tecovery of the cess. {Jwala Prasad and 
R0SS,JJ .} PlTAMBER CHOWDHRY V. RAHMAT ALL 
1 Pat. 218 . 3 Pat L. T. 282 * (1922) Pat. 167 : 

(1922) P. 303 . 65 I. C. 138. 

s. 11 — Heard and decided— Decree m 

administration suit declaring rights of parties 
— Suit to enforce rights — Maintainabili ty of 

Where in an administration suit a decree is 
passed declaiing the shares of the heirs to the 
estate after payment of the charges thereon, it is 
open to the heirs to bring a suit for distribution 
of the shares declared by the decree. The subse- 
quent suit is not barred by res-judicata, as the 
plaintiff could not have enforced his rights under 
the prior decree. 6 B. 7 ; 14 A. L J 102 , 22 
C. L. J. 272 ; 6 B. H. C. R. 231 ref. (Maung Kin, 
J 4 Maung Po Thin v , Ko Tha Ye. 

11 L. B.E. 60:64 1,0. 813. 

S 11— Heard and decided — Judicial 

order — Made in one stage of a suit binding. See 
(1921) Dig. Col. 141 Raja Sasi Kanta Acharjya 
Bahadur v, Sandhya Moni Dasya. 

26 C. W. N. 483 : 65 I. C. 4. 

S. 11 — Heard and decided — Mortgage — 

Successive suits for redemption. See (1921) Dig. 
Col. 138. Kushaba Ramji Thoke v , Budhaji 
Sakaram Thorat. 

43 Bom, 348 : 64 I. C. 1004 : (1922) Bom 127* 

S. 11 — Heard and decided — Mortgage 

suit — Decree for redemption — Fresh suit for 
redemption— ‘Maintainability of, 

A mortgagor who has obtained a decree for 
redemption which does not contain a provision 
that if payment is not made on the date fixed by 
the court, the mortgagor shall be> absolutely 
debarred of all right to redeem the property, and 
who has not enforced that decree and paid the 
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decretal amount, can subsequently bring a second 
suit for redemption of the mortgage m respect of 
which such decree was obtained. The mere 
fact that in the previous suit the court ordered 
that on default of payment of the amount of the 
mortgage decreed within the time fixed, the suit 
should stand d'smissed, does not operate as a 
bar to a fresh suit for redemption. 24 A. 44 foil 
(Ryves and Stuart , JJ.) Hari Ram v. Indraj 

X. R. 3 A. 397 : 20 A L. J. 631 * 
(1922) All. 377 

S, 11— Heard and decided— Rent Suit — 

Exfarte decree — Omission to raise defences — 

B. T Act Ss. 29 and 147 A— Effect of. 

Exparte decree in prior suds in which no issue 

was raised as to the rate at which the rent was 
payable by defendant and there was no decision 
with regard to such rate, do not operate as res 
judicata in favour of the plaintiff's landlords. 16 

C. 300 Ref Even though the defendant did not 

take in the previous rent suits the defence under 
S. 29 of the B T. Act he can raise it in a sub- 
sequent suit for rent as there cannot be an es- 
toppel against a statute, ( Snhrawardy and Cum- 
ing, JJ) Nafar Chandra Pal Chqudhury v. 
Bhusi Malla, 65 I. C 581. 

S. 11 — Heard and decided — Suit to 

contest alienation — Dismissal of — Suit for posses- 
sion See (1921) Dig Col. 140 Nawab v 

Panjaba. 4 Lah L J. 442 

— S. 11— Heard and decided — Suit by 

Hindu widow— Bar under S 244 (old Code) — 
second suit by reversioner — Not barred. 

Where a Hindu widow sued for a declaration 
that a certain execution sale was not valid and 
binding, but it was dismissed not on the merits 
but on the ground it was barred by S. 244 (old 
Code), a suit by the reversioner after the widow's 
death was not barred by res judicata as there was 
'no adjudication on the merits on the prior suit 
(Uacleod, C . J. and Shah , J.) Ganesh Ram- 
chandra Kulkarni v. Laxmibai Venkatesh 
Narayan. 

46 Bom. 726 : 24 Bom I R 249 . 
(1922) Bom 96 : 67 I C 209. 

S, 11 and 0. 23, R. 1 —Heard and 

decided— Suit withdrawn— Fresh suit when 
bar ted. 

There is no resjudicata when a suit is with- 
drawn. The bar is that raised by O 23, R. 1 (3), 
C, P. Code, which prevents a plff, from institut- 
ing a fresh suit in respect of the same subject- 
matter as that of the suit withdrawn. ( Hopkins , 
S. M. and Fremantle, J M.) Amir Singh v. Jai 
Ram. X R. 3 A. 84 (Rev.) 

$ 11 — M Heatd and decided" 9 — 'Suit — 

Counter-claim — Appeal preferred m Suit only — 
Effect of . 

Plff. sued to recover a sum of money from the 
deft, on accounts and the latter denied the claim 
and counterclaimed for a sum of Rs. 46. The plff 's 
suit was dismissed and the deft's counterclaim 
decreed by the first court and the plff. thereupon 
filed two appeals, One against the dismissal of the 
suit and the other against the 1 decree on the 
counterclaim. The District court dismissed both 


C. P CODE (1908), S. 11, 

the appeals whereupon the plff. preferred two 
second appeals, as in the court below but the 
appeal against the decree on the counter claim 
was dismissed as being out of time. Held that 
the effect ot the dismissal was to bar the appeal 
against the dismissal of the plff’s own claim by 
res judicata. 16 C. 233 , 33 C. 1101; 29 M. 333 ; 
53 P. R. 1897 , 31 P. R. 1898; 85 P. R. 1905; 33 
A. 51 ; 24 M, 350 : ,1 Lah 83 Ref. (Leslie Jones 
and Broadway , JJ ) Ghaniya Lal v . Roshan Lal. 

4 Lah. L J. 344. 

S. 11 — Inconsistent decisions — Later 

decision to prevail . 

Where there are two inconsistent decisions it is 
the later decision that operates as res judteata. 
Sc held with reference to an adjudication in the 
course of an execution proceedings. (Piggott. 
and Walsh , JJ.) Lalta Prasad v . Suraj Kumar. 

!44 All. 319 : X. R 3 A 111 : 20 A. X. J. 185 : 

(1922) All 145 : 65 I C 877. 

S. 11 — Litigating under the same title — 

Sale of proprietary rights— Purchase by tenants 
— Sale set aside— Delivery of possession — Sub- 
sequent suit for establishing occupancy rights . 

The proprietor of certain land sold it to the 
occupancy tenants on the land and sometime after 
his deaih his successor impugned the sale on 
the ground that it was not supported by necessity 
or consideration and obtained a decree for pos- 
session In execution of the decree the occu- 
pancy tenants were turned out of possession. 
Thereupon they sued for restoration of their 
occupancy rights. Held that the suit was not 
barred by res judicata or by S, 47 C. P. Code. 
The occupancy tenants were litigating, in 
different capacities in the two suits. ( Chevis 
and Abdul Qadir , JJ.) SuRAJ KauR v Nagina 
Singh. 4 Lah. X. J. 400 : (1922) Lah. 44 : 

67 I. C. 485. 

Parties. 

S. 11 — Parties — Co-defendants — No 

conflict of interest — Incidental findings — Suit by 
reversioners for declaration that alienation should 
not affect their rights — Mortgagor and Mortgagee 
— Co defendants — Finding as to payment of 
consideration. See (1921) Dig Col 135 Dewa 
Singh v. Gokul. 67 I. C, 881 

S. 11 — Parties — Co-defendants — Deci- 
sion when operative as res-judicata. 

A decree could not operate as res- judicata as 
between co-defendants if there was no conflict of 
interest and no decision as between the defendant 
themselves. It will be an aforttori case where a 
decision as between the defendants was not 
necessary to give the appropriate relief to the 
plaintiff m the suit. 31 C 95 ; 25 C L J 322 Ref. 
(Chatterjee and Panton , JJ.) Rajendra Kumar 
Bose v* Biswaruf Oey. 

35 C. X. X. 173 : 64 X, C. 603. 

S. ii— Parties— Co-def Is— Partition suit 

Res judicata. 

Unless it is necessary to decide an issue between 
the defts, themselves to grant relief to the plff. a 
decision in a prior suit does not operate as re- 
judicata between co-defts. Where in a prior suit' 
for partition certain parties were arranged. as 
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co-defts. and the decision in that suit did not decide 
any question of partition amongst them inter se 
that decision does not operate as res judicata as 
between the co-defts. in a subsequent suit for 
partition- (Meais t C J and Barter p t 7.) Mahomed 
Ahmad v. Zahur Ahmad. 44 All. 334 

4 XT P L. B. (A) 55 . (1922) All. 19 67 I C, 523 : 

20 A L. J 193 

-S. 11 — Parties — Co-defendants — Pre- 
vious suit for ejectment — No contest between 
defendants — Validity of partition not ques- 
tioned — Decision whether res-judicata , 

The decision in a previous suit for ejecting the 
defendants on the ground of trespass does not 
operate as res judicata on the question of the 
validity of the partition deed, where there was no 
contest between the defendants and where it was 
not necessary for one of them to raise the ques- 
tion of the validity of the partition. (, Kumar a - 
swami Sastri and Devadoss . 77) Pothari Illath 
Madhavan Nair v . Chalikadavath Pakkiissan I 
Thotiyil Abdurrahiman. (1922) Mad 404. 

S. 11— ^Parties — Co-defendants — Res 

judicata — Decision when op eiates as » 

Where an adjudication between the defendants 
is necessary to give the appropriate relief to the 
plaintiff, there must be such an adjudication, and 
in such a case the adjudication will be res 
judicata between the defendants as well as 
between the plaintiff and defendants. But for 
this effect to arise, there must be a conflict of 
interests amongst the defendants and a judgment 
defining the real rights and obligations of the 
defendants inter se. Without necessity the 
judgment will not be resjudicata amongst the 
defendants, nor will it be resjudicata amongst 
them by mere inference from the fact that they 
have collectively been defeated in resisting a 
claim made against them as a group. Cottingham 
v. Dari of Shrewsbury 3 Hare 02 7; 11 B. 216 foil 

Subsequent to the execution of a mortgage in 
favour of the plff. by a -Hindu father on behalf of 
himself and his two sons, a third son was born. 
In a suit for partition by the two sons against 
the father, the after born son, the mortgagee and 
many other defendants, the trial judge held that 
the mortgage was not binding on the after born 
son as well as the plaintiffs in the suit and decreed 
a share to each of the sons. On appeal by the 
mortgagee impleading the father and the sons as 
respondents it was held that the mortgage was 
not binding on them. In a suit by the mortgagee 
against the father and sons. Held that the suit 
was barred on account of the decree in the prior 
suit. (Schwabe, C. 7. Oldfield and Coutts Trotter , 
//.} Konga Ramaswami Iyer v. Ponnuswami. 

(1922) M. W. N: 526 : 31 M L. T. 370 (H C ) : 

16 L, W. 931 : (1922) Mad. 452. 

Ss. 11 and 92 —Parties — Different , 

capacity— Finding in suit for assertion of indi 
vidual right — Effect on scheme suit. 

Where a suit is brought by certain persons 
under S, 92 C. P. Code with the sanc‘ion of the 
Advocate General for a scheme a finding in a 
prior suit by them that the defendant was 
hereditary trustee does, not operate as res-jndicata 
especially when the court which tried the prior 
suit is i*ot competent to try the subsequent suit. 


C. P CODE (1908), S. 11, 

(Spencer and Devadoss , 77.) Gopu Nataraja 
Chetty v. Rajammal. 

43 M L J 448 :(1922) M. W. N 464 s 
31 M L T. 125 (H, C ) : 16 L W. 122 : 

(1922) Mad, 394 . 69 I. C. 15. 

S 11— Parties— Mortgage suit— Persons 

interested in equity of redemption not impleaded 
in first suit — Subsequent suit on the mortgege 
impleading those persons — Not barred. See C. 

P Code O, 34, R. 1. 65 I C 654 (2). 

S. 11 — Parties— Identity of, necessary , 

Unless the parties to the two suits are the same 
oi represent the same interest the decision of an 
issue in a prior suit does not bar the decision of 
the same issue in another suit. 7 A. L, J. 861, 33 
All 51 dist. (Hopkins, 5. M and Fremantle, J M) 
Shankerji Misra v . Musai. 

L. K 3 A 79 (Rev.) 

S. 11. — Parties under whom they or 

any of them claim— Reversioner if claims through 
widow See Hindu lwVi Reversioner 

35 C. L J. 348 

-S, 11 — Parties — Suit for partition— Con- 
sent decree — Compromise relating to matters 
outside suit effect of on subsequent suit. See C 
P. Code, O. 23 R, 3. 48 Cal 1059. 

S. 11 — Parties or their representatives. 

Defendants got certain property attached and 
sold in execution of a money decree and them- 
selves purchased it. Plaintiffs sued for posession 
on the ground that the sale was not binding on 
them inasmuch as an injunction was issued to the 
Munsiff to stay the execution proceedings and the 
Munsiff without waiting for the Subordinate 
fudge’s order cancelling the injuntion, confirmed 
the sale; that when he applied for a review of the 
order confirming the sale, the application was 
rejected with an order that a regular suit was 
necessary. Held the question whether suit can 
he is not res judicata as the defendants were 
not parties to or heard in the proceedings in 
which the order was passed. ( Kotwal , A. 7. C ), 
Brijmohansingh v. Kasturchand. 

(1922) Nag. 1891: 68 I C 693. 

-S. 11 — Parties and representatives — 

Auction purchaser — Execution of money decree — 
Decision between decree holder and judgment 
debtor if binding on auction purchaser . 

An auction -purchaser who purchases in execu- 
sion of a money-decree is bound as between him- 
self and the decree-holder by any pievious litiga- 
tion between the deciee-holder and the judgment* 
debtor whose interests he has purchased. S 11 of 
the Civil Procedure Code applies to the facts of 
the case. 22 C. 909 ; 10 C. L J. 150 foil. 

14 M I. A 101 ; 7 Cal. 107 [P. C.) dist. 

If Cal. 401 diss 

The representative of the judgment-debtor 
seems to be on the same footing as the person 
claiming under him. A person claims through 
under another when he derives his title Ihjiougp 
that other either by assignment, inheritW3&_*Qr 
succession or when he holds a subordinate title 
granted by the other, and except in Gases specially 
provided for by statute or common law he can 
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have no better title than the person through or 
under whom he claims ( Dawson Miller , C. J. 
and Coutts , J) Kali Dayal v, Umesh Prasad. 

(1929) Pat 33 ; 1 Pat .174 : (1922) P. 63 : 

65 I, C. 266, 

S. 11 — Parties and representatives — 

Decree in suit by Hindu widow —Reversioners 
when barred— Reversioners impleaded in first 
court but not m appeal where judgment in favou » 
of the widow was reversed— Effect of. 

To a suit by a Hindu widow for the recovery of 
the property of her husband from a person who 
claimed to be his validly adopted son, peisons, 
who were presumptive reversionary heirs of the 
estate, were made parties defendants. The first 
court found against the adoption and decreed the 
suit. The alleged adopted son preferred an 
appeal making the widow alone a party respon- 
dent. The appellate court found in favour of the 
adoption and dismissed the widow's suit In a 
subsequent suit filed after the death of the widow 
by the reversiomers.who were paities defendants to 
the prior suit agamst the adopted son. Held that, 
whatever might have been the character in which 
plffs, were impleaded in the prior suit, inasmuch 
as the widow represented the estate in the appeal 
therein* the decision in the appeal was res-judicata 
in favour of the adopted son, there being no sug- 
gestion of fraud or collusion between the widow 
and the adopted son m the proceedings m the 
suit or appeal. The expression “ special cause ” 
referred to m the Shivagunga cases 9 M 1. A, 539 
must be ejusdem generis with unfairness or ir- 
regularity in the proceedings to which explicit 
reference is made. 43 B 869 Ref. ( Oldfield and 
Venkalasubba Rao , JJ.) Nachikalai v. aiya- 
kannu. 43 M L J. 95 : 16 I. W. 94 : 

(1922) M. W N. 418 :31I. LT 129 (H. C ) : 

(1922) Mad 233. 

S. 11— Parties and representatives — 

Lessee if bound by result of suit against lessor. 
See (1921) Dig. Col 136. Anakkaran Puthiya 
VALLAPIL MUSSAN HaJI V . THIYAN THAVARA- 
KORAN. 65 I. C. 979 

S. 11— Parties and representatives— 

Suit against joint Hindu family '“All the members 
bound by the judgment * 

Where a person obtains an ex parte decree 
against the managers cf a joint Hindu family 
business, it is not open to the junior members 
subsequently t o sue for a declaration that their 
interest is not liable as the contract on which the 
decree was given was a wagering contract. It 
was open to the managers to have^ raised thjs 
plea, as defence to the previous suit and their 
omission opeiates as resjudicata. ( Le Rosstgnol 
and Harrison , /.) Ram Rattan v . The Firm of 
Hursukh Roy. 43 P. L. E. 1922. 

Patties and representatives suit against 

a person setting up title of a third person Subse- 
quent suit impleading that person — Prior 
decision if a bar . 

A sued B for a declaration that he was entitled 
to receive rent at a certain rate from him and 
that B was a tenant tinder C and bound to pay 
rent to A as part of the* settlement between them. 
In a prior rent suit by A agamst B the latter had 

Y— U 


| C. P. CODE (1908)* S 11 

set up that he held the laud not under A but undeT 
C. who was not a party to that suit. The prior 
suit had been dismissed. Held that the decision 
in the prior suit was no bar to the tralofthe 
issue as to B’s liability for rent 26 C. 428 loll. 
(' Greaves and Ghosc. JJ.) Gopinath v. Bhaja* 
hari Das. 68 I. C. 472. 

3 n — Parties and Representatives— 

Widow and daughter's son — Decision tn rent suit. 

Where ma suit for rent agamst the widow and 
daughter’s sons of a tenant it is held that the 
widow was the sole exproprietary tenant and the 
daughter's sons had no right to the tenancy during 
her life time, the decision cannot be ques ioned m 
a subsequent proceeding lor correction of the 
revenue papers. (Hopkins S. M, and Burn J, 
M ) Raghubar Dayal v. Ganga Sahai. 

L. E. 3 A. 61 (Eev,). 

S. 11 — Previous suit — Directly in issue 

— Suit for damages —Suits tried together — Separ- 
ate judgments— Issue — Earlier decision if res 
judicata. See (1921) Dig. Col 134 Gangadhar 
Kalvvar v. Sekili Telim 25 C W N. 141 i 

64 I. C 574. 

S. 11 — Res ptdicata — Estoppel— Scope 

of the two rules. 

The doctrine of res judicata is sometimes treat- 
ed as a b anch of the doctrine of estoppel and is 
referred to as estoppel by judgment. The 
doctrine of estoppel properly so called is dealt 
whith in S. 115 of the Evidence Act There is a 
difference in the principle upon which the two 
doctri ies are based. Res judicata in this country 
is founded on the principle hat there should be 
an end to litigation as to any issue has been 
directly determined between them by a Court of 
competent jurisdiction , and it affects not only the 
original parties but all others afterwards claiming 
under them and litigating under the same title. It 
bars fresh litigation at the outset. 

Estoppel is a rule of evidence based on the 
principle that ajnan who by his acts or statement 
has induced another to bel’eve a thing to be true 
should not afterwards be heard to deny the tiuth 
of that thing to the prejudice of the other who 
acted upon the belief so induced. ( Dawson Mtllci , 
C,J. and Coutts , /.} Kali Dayal v. Umesh Pra- 
sad. (1922) Pat 33 : 3 Pat. I. T. 506: 1 Pat- 174: 

(1922) P. 63 : 65 I. C. £66 

S. 11 — Mortgage suit— Decree for sale — 

Purchase — Decision of suit after mortgage but 
before purchase , whether res pidicaia* 

A purchase in auction sale in execution of a 
mortgage decree for sale as also the proceedings 
in which the decree was obtained are part of the 
working out of the rights of the mortgagee under 
his mortgage. The rights of the purchaser are not 
therefore affected by resjudicata by the decision 
m a suit subsequent to the mortgage though 
previsousto the purchase. ( Oldfield and Venkata- 
subba Rao , JJ.) Rayabharan Saramma v. Deva - 
pu raj ala Ganga yya. 

(1922) Mad. 390 § 

6. 11 — Scope of. 

The pre-emptor impleaded in his suit only on® 
out of the four brothers, aliepees of the 
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purchased, due to a mistake of fact. His suit was 
decreed, and the entire consideration having 
been realised by the alienee who was impleaded 
he was given formal possession. His applicition 
for mutation was resisted by the three brothers of 
the alienees who were not impleaded and them 
objection was allowed except tor £ share In a suit 
tor the possession of the propei ty released in 
iavouc of the th*eo bro hers or in the alternative 
for a proportionate refund of the pre-emption 
money, it was found t at tne iOur brothers weie 
separate. H eld jS 11 bad obviously no application. 
(Kanhaiya L if, J.) Ram Bali Singh v f Shiam 
Sunder Misir. (1922) All 475 

S. 11 Expln. XI — Bight of appeal— Com- 
petency of court— Awzrd — Finality . 

Under $, 11 Expln II C P. Code the competency 
of the court which tried the previous suit is to be 
determined irrespective of any provisions as to a 
right of appeal. A i award o i which a decree has 
been passed under Sch. II para 21, C. P Code, 
operates as a bar to a subsequent suit in respect of 
the same matter. 25 C. 757 Ref. ( Teunon and 
Richardson , JJ ) Guru Chv*an SirkaR v. Uma 
Charon Sirkar. 26 C. W N. 490 

.. S. n Expls. IV and V— Applicability — 

Execution proceedings . 

Although the doctrine laid down in S. 11 C. P. 
Code may be applied to certain proceedings in | 
execution arismg out of the same judgment so as 
to put an end to the litigation and may possibly be 
applied in cerfciin ctse* when separate surs have 
been brought raiding points which have already 
been decided iu execution cases sought between 
the same parties, the special rules laid down in 
the explanation to S. li ? which go beyond the 
ordinary doctrine of fes judicata ought not to be 
applied generally to execution cases 37 All 589 ; 
24 Mad. 6bi foil. ( Miller , C, /. and Adami.J ,) 
Pirthi Mahton v . Jamsbed Khan. 

3 Pat. L T 403 : (1922) P. 239 67 I. C. 656. 

- — - — — S. 11 — Expl. IV — Constructive res - 
judicata— Deposit under Ss. 83 and 81 of the T . 
P. Act — Objections , 

Where the deft, (mortgagor) deposited the 
amount due on the mortgage under S» 83 of the 
T. P. Act and the mortgagee plffs. appeared in 
answer to the notice of the deposits sent to them 
under S. 84 of the T P, Act, the only reason they 
gave for refusing to accept it as sufficient was 
that it did not include interest up to the date on 
which they were summoned to appear in Court 
There was no suggestion that it was not the full 
amount due for principal and interest on the date 
on which the deposit was made. In a subsequent 
suit on the mortgage the plff's claimed a much 
larger amount than was deposited as due under 
the mortgage. Held , on the principle embodied 
in S. 11 Expl. 4 of the C. P. Code the plffs could 
ilol.be heard to say that the amount deposited 
was less than the sum due to them on the mort- 
gage on that date. {Haiti fax. A. J C) Keshoo 
mm % BhanGILal. (1922) Nag. 174: 67 I. C. 324 

S. II Expln. IV — Constructive res- 

jmtic&ta-^Dismissal of prior suit for non-joinder 
of parties* 


C P. CODE (1908), S. 11. 

Where a prior suit for the same relief was 
dismissed for non joinder of paities, the dismissal 
does not operate as resjudica f a. Expln IV to 
S r 11 C. P, C.de deals only with a case 
which has been tried on the merits. (Spencer and 
Knshnan , JJ.) Kotasserx E V, Sankaran 
Nimbi v. Konholi I D. Antherjenam* 

43 M. L. J, 572 : (1922) H. W. N. 428 : 

16 L. W. 26 : (1922) Mad 259. 

-S. 11 Expln. IV — Constructive res - 

judicata— Matter which might have been made 
a ground of defence or attack m a former suit — 
Dekhan Agriculturists' Relief Act , S. 70 A, 
Inconsistent pleas . 

The plaimiif sold his property to the defendant 
| on the 16th March 1906, but continued m posses- 
sion as tenant. The defendant agreed, by a 
satekha t executed on the 13th August 1906 to re- 
sell the property to the plaintiff at any time within 
twelve years for Rs. 39o and received Rs. 5 as 
earnest money. The plaintiff sued in 1911 to 
redeem the property, under S. 10 A of the Dekkhan 
Agriculturists' Relief Act 1879, alleging that the 
sale was a mortgage. The suit failed. The 
plaintiff sued again in 1918 to recover the property 
on payment of Rs. 395 under the satekha t A 
quesnon having arisen whether the second suit 
was barred as res-jud cata. 

Held , that the second suit was not haired by 
res- judicata, for the plaintiff was not bound in 
the first suit to have sued also for specific per- 
formance.The two suits were mutually incons stent 
and if the pla ntlft tailed m proving the mortgage, 
he still had a number of years lef f under the 
salekhal within which he could have sued to get 
back the property on payment of the considera- 
tion mentioned in the satekhat. (Macleod, C. J 
and Shah, J.) Dola Khetaji VahivatdaR v. 
Balya Kanoo Patel. 24 Bom. I B 236 : 

(1922) Bom. 29 : 66 I C. 815. 

S. 11 (Expln. TV)— Heard and decided— 

Counter claim — Plea m — Omission to clam 
standard ?ent — Subsequent, suit— Plea under 
Bombay Rent Act , S. 2— Bar 

In a suit filed on the Original Side of the High 
Court against the defendant for rents collected 
by him on behalf of the plaint 9, the defendant 
set up a counter-claim in which he prayed for a 
declaration that he was a monthly tenant ot plff. 
at Rs 185 per mensem and for an injunction 
restraining the plaintiffs from preventing the 
defendant’s sub-tenants from paying rent to him. 
The High Court dismissed the plaintiff’s suit and 
granted the declaration and injunction prayed 
for by the defendant Plaintiffs subsequently 
filed a suit claiming arrears of rent at the rate of 
Rs. 185 per mensem and the defendant pleaded 
that he was liable to pay only the standard rent 
of Rs. 150 per-mensem under the Bombay Rent 
Act, 

Held , that the defendant having waived the 
benefit of the Rent Act in the previous counter 
claim and given up his right and obtained a de- 
claration on that footing was barred by res judi- 
cata from setting up the plea under, the Rent Act, 
(Shah, A C, J, and Crump, J ) FatmaBAI v, 
FRAmroz. 24 Bom, L B. 1281, 
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— S. 11 (Expin. IV) —Might and ought— 

Res-iudtcata — Execution of decree against firm— 
Attachment of property of person not a paity to 
a decree — Objection of liability as partner not 
heaid or decided — Subsequent execution. See 
(1921) Dig Col 143 PhulChand v. Kandhya 
Lal. 44 A. 130 : L E, 3 All. 1 

(1922) A. 247 : 65 X. C. 295. 

(1908) Ss 11 (Expl. IV) and 47 -Sale pur m 

snant to prior mortgage — Rejection of an appli- 
cation by party to reserve his rights under 
hypothecation bond . 

The plain' iff had deposited Rs 4,500 to release 
from a Court sale, held under a previous mort 
gage, the property included in his hypothecat'o i 
bond His application to reserve his rights 
(hereunder had been rejected but he preferred 
no appeal He instituted a suit later on for the 
recovery of the same Held, t lere was no bar to 
the suit either under S 11 or 47. S 47 d 02 s not 
apply because the question raised in the suit can- 
not be said to relate to the execution, discharge 
or satisfaction of a decree S. 11 (Expl IV) does 
not apply because m the previous suit on a prior 
mutgage all that the present plaintiff, as defen- 
dants in that suit, could have done was to bring 
to the notice of the Court his own hypothecat on 
bond and this was done , no further relief could 
have been asked from him, 24 All 429 Distin- 
guished, ( Abdul Raoof and Abdul Qadir , JJ ) 
Rahim-ud-din v, Shafqat Ullah 

(1922) Lab. 353 

$ 11 (Expln VI) — Hindu Law — Alien- 
ation by widow— Suit by nearest presumptive 
reversioners questioning alienation — Subsequent 
suit after widow’s death between reversioner and 
atieaee. See ( 1921 ) Dig Col. 145. Kesho Prasad 
Singh v Sheo Pargash Ojha 

44 A, 19 : (1922) AU. 301 : 64 I. C. 248 

*S. 11 (Expln. VI) — Hindu w dow or 

daughter-— Decree against— When res-judicata 
against reversioner. See (1921) Dig, Col 145 
PramvTfu Hath Bose v B iuban Mo un Bose 
49 Cal. 45 : (1922) Cal, 321 : 64 I C, 980. 

**S. 11 (Expln. VI) — Suit against Hindu 

widow— Decree when binding on reversioners 

When a Hindu reversioner brings a suit agamst 
a widow in possess on of her husband’s estate for 
a declaration that a will set up by her as having 
been executed by her husband is a forgery the 
suit is brought by the re mrssoner to protect an 
interest common to the entire reversionary body. 
Expln Vito S, 11 C P Code is applicable and 
the decision if obtained after fair contest must 
necessarily bind all the reversioners and it is not 
open to the reversioner who may happen to be 
entitled when the succession opens to claim to 
have the matter reagitated. To hold otherwise 
would be to let m the very mischief which the 
Expln, was enacted to avoid. On grounds o r 
public policy it would be highly mischievous that 
a question of fact which was decided after full 
contest as between the reversioners on the one 
hand and the widow on the other should be liable 
to be reopened as between other representations 
of the same sets of rival claimants after a lapse 


C. P. CODE (1903), S 17 

of tune 38 M 406 P. C ; 39 M 634 ; 19 A. L. J. 
749 ; 40 A 593 Relied on* { Daniels and Lyle 
A. J.C) Kuar Nageshar Sahai v. Kuar Mata 
Prasad 9 0, L. J. 235 : (1922) Oudb. 236. 

S 11 (Expln VI) — Landlord and tenant 

— Represents! ; ve Suit See (1921) Dig. Col. 
145 Sarat Chandra Maiti v Bibhabati Debi. 

66 I. C. 433. 

S, 11 (Expln VI)— Representative suit — 

Malabar tarwad— Decision against — Decision of 
appellate Court operates as Res judicata. 

A dec r ee in a suit in which the karnavan of a 
tarwad is joined as a defendant in his represen- 
tative capacity and which he honestly defends is 
binding on the other members of ihe family 
though not actually m ide parties In consider- 
ing the plea ot resfudicata it is the judgment of 
the appellate court that has to be locked to. 20 
M 129 • 3 C. 1 45 , 9 L W 84 Ref. {Spencer and 
Devadoss , JJ ) Abuvakkar v Kunhikuttuyall 
16 1 W 763 : 31 M, I T. 389 (P. C.) 

-S 13 — Fraud — Effect of , 

Where the decision in a Foreign Court was ob- 
tained between the widow and the alleged son of 
the deceased, it must be held that the widow coni 
ple’ely represented the estate and that any deci- 
sion between the parties in that suit, provided 
there was a direct adjudication upon the point, is 
conclusive between them and between their 
successors -in title, provided also that the judg- 
ment is not disqualified by any of the flaws stt 
forth in S 13 of the Code. But where tie deci- 
sion is obtained by fraud, it is not res judicata 
between the parties {Le-Rossignol and Martmeau s 
JJ ) Goor Bachan Singh v Gian Singh. 

(1922) Lah 175. 

i q (d.) and 20 [c)-Suit for declaration 

that a will is a forgery— Determination of fight 
to immoveable property — Cause of action Juris - 
diction . 

A suit by a Hindu reversioner for a declaration 
that a will set up by the widow of the last male 
owner was a forgery and for its cancellation can 
be instituted under S, 20 (c) C. P. Code in a court 
having jurisdiction over any one of the places 
where any part of the properties dealt with by 
the will is situate. Such a suit is not one falling 
within S. 16 {d) of the C. P. Code. In a suit 
to setande a will the plaintiffs allegation of m* 
terest and the threat to his rights are parts of 
his cause of action and where the properties are 
situate within different junsd’ctions part of the 
cause of acHon arises under each jurisdiction* 
{Knshnan and Venkatasubba Rao , JJ.) NitJtAla 
Achayya v. Hittala YellaMma. 

43 M. L. J. 615 t 16 W. 785 

S. 16 (e)— Suit for mesne profits— Suit 

m Biitish Indian Court -Land Situate outside 
British India See (1921) Dig Col 146 Mahadeo 
Govind v Ram Chandra Govind 

46 Bom. 108 : (1922) Bom. 188 ; 0S I. C» 510 

*Ss 17 and 20 Cause of action Sale 

of goods-' Agreement to pay price and fend$f 
account— Forum* 
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Where a firm at Sialkot instituted a suit in the 
Sialkot Court against a commission agent carrying 
on business at Calcutta for sale proceeds of hydes 
sent by the former to the latter for sale on com 
mission, and it appeared that the money was to 
be payable at Sialkot and ihe accounts were to 
be rendered there, held, that the Court at SiaUot 
had jurisdiction to try the suit. 26 P. R. 1918 ref. 
(Broadway and Abdul Qadtr,JJ) Lal SiNGH 
v. The Firm of Baji Kadir Bakhsh. 

3 Lah L J. 499 : (1922) Lah. 36. 


C. P CODE (1908), S 

in its interests and each individual member of the 


family carries on business wherever a branch of 
the family fum is in active existence. He is 
therefore liable to be sued even in a purely per- 
sonal suit at any of these places^ just as a partner 
in an ordinary partnership is liable to be sued 
wherever a branch of the business exists (Shadi 
LaU C J. and Harnsoih J ) Jamna Das?>. Murli- 
DHARt 67 I. C. 69. 


~S, 20 — Cause of action. 


Where several shops were owned by the plain- 
tiff's and separate Katas were kept in respect of 
them but the transactions relating to one shop 
were with the defendant’s consent entered in the 
accounts of the other shops and the whole set of 
transact' on s treated by the defendants m a cross 
suit filed by them as forming one cause of action 
and one account ; Held that the accounts m re- 
gard to each shop cannot properly be treated as 
entirely separate causes of action. ( Daniels , AJ . 
C.) Banke Lal v. Kanhaiya Lal. 

(1922) Oudh. 124 


— * — S 20— Cause of actioa— Meaning of. 

A cause of action includes every fact which it 
would be necessary for the plff to prove, if travers- 


ed, in order to support his rights to the judgment 


of the Court. (Wastir Hasan, A. J, C ) Mahomed 
HamidUllah Khan v FakhrJahan Begam. 

(1922) Oudh. 109 : 65 I. C. 452. 


— 20 (a)— “Carries on business" Meaning 
Personal presence or personal effect not 
necessary. See (1921) Dig, Col. 148. Kirpa Ram 


of 


of action — Defendant 
residing outside jurisdiction-leave of the court— 


*9. 20 — Cause 


Splitting up of cause of action-Return of plaint— 
C; P. Code O 2, R 2, O, 7, R. 10. (1921) Dig 

Col. 147 Mahomed Bhai Huseinbhai Adamji 
46 Bom. 229 : (1922) Bom. 152 : 64 I. C 919 


Sitaram v. MaNgal Sen Bishan Mal 
(1922) All. 367 


of. 


65 I C. 93* 

S. 20 (b ) — Leave to sue- -Ex -parte grant 


L*ave to sue may be granted under S. 20 (b) 
C. P. Cod® without previous notice to the defen- 
dant. ( Robinson , C. J. and Heald , J.) The Indo- 
Burma Oil Fields, v, Borm^ Oil Company, 
Ltd. ' 11 L. B B. 26 : 64 I C. 794. 


20— Cause of aotion-^Juri^diction— 

Carrying on business— Objection to jurisdiction. 

Where there has been no failure of justice an 
objection to the place of suing could not be enter 
tatnedon appeal* 

It doubtful whether the mere letting of house 
property through an agent can be said to be carry- 
ing on -business. A contract is concluded where it 
is accepted and the place of suit in respect of its 
breach is the place where it was concluded or the 
place Where it ought to have been performed. 
The mere sending of a cheque from a particular 
place towards the contract does not Hive rise to a 
Cause of aCbon in that place. ( Campbell , J ) Sohan 
SiNdH v. Riddick (1922) Lah 164 : 66 I* C 865 


-*S. 20 (o )— Cause of action— Contract- 


Place of paymen t. 

Where money payable to plff. is, according to 
the contract, to be paid at one place but is made 
in another owing to the plaintiff's own default, ad- 
vantage cannot be taken of that fact to give plain* 
tiff a choice of forum, ( Leslie Jones , J.) Firm of 
Damri Shah Thakur Ram v . Firm of RUlia 
Mal Dogar Mal. 17 P. L. B 1922 : 64 I. C. 387. 


-S 20 (c) — Cause of action— "Meaning of, 


See C. P. Code Ss. 16 id) and 20 (c). 

43 M. L, J. 615. 


**S. 20-^Jurisdiction—^False allegations- 


Abnse of the process of court . 

Where in order to bring a suit within the Juris- 
dic*ion of a court of a particular locality, the 
plaintiff makes false statements knowing them to 
be false, that is a fraud on the court and the court 
would have no Jumd.ctiou to entertain the suit 
(Mears. C< J, and Banerp, J.) Abdul Ghafur v. 
KURUddiN Ahmad. 20 a. L. J, 984. 


— S. 20 (c) —Contract far sale of goods- 

Place of delivery— Breach, 


~ — -s 20— Jurisdiction— Place of business 
of— Joint Hindu family carrying on a 
Jmsiuess. 

\ may carry on business either personally 

or through an agent and although the manager of 
^ifobat Hsbadu iamily is not liable to account to the 
sleeping partners in precisely the same way as 
manager of an ordinary business, his position 
a^oxifnates more nearly to that of an agent tha i 
any other. He acts on behalf of the family and 


PlffSj carrying on business at Amritsar bro Jght 
a suit m the court of Amritsar against a firm car* 
rying on business at Bombay for damages for 
breach of a conti act made in Bombay, to sell 
goods to plffs. Held that delivery of the goods 
by the detts. to the Railway Company in Bombay 
for being despatched to Amritsar, would by S. 98 
of the Contract Act, have operated as a delivery 
to the plaintiffs and the Railway Co. would have 
held the goods as agents of the plaiatiffs, con- 
sequently no part of the cause of action aiose at 
Amritsar. ( MarLneau , /.) Firm of Nand Lal* 
Das Mal v. Firm of Mahomed All 

67 I. C. 188 (1). 


-S, 20, el, (o) — Decree — Setting aside — 


Cause of action . 

Where a decree is sought to be set aside on the 
ground of fraud and no other relief is sought, the 
Court that has jurisdiction to entertain the suit is 
the Court in the District where the fraud was 
committed and the decree obtained 29 All. 418 
uf. Whe e, however, the fraudulent decree 
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threatened to be executed and there is a prayer 
for an injunction in addition to the rehet for a 
declaration that the deciee is null and void, 
the suit ca» be instituted in the district where the 
execution proceedings are threatened, ( Chatterjee 
and Pearson, JJ ) The India Provident Com- 
pany v. Gobinda Chandra Das, 65 I, C. 318, 

S. 20 (c) — Jurisdiction — Contract for 

delivery of goods — Breach . 

Where a contract was made in Bengal for 
delivery of goods in Bengal, the mere despatch of 
goods from a place in the United Provinces does 
not give rise to a cause of action enforceable in 
the c 3urts of the United Provinces in respect of 
the breach of the contract ( Ryves , J.) Purna 
Chand Amir Chand v Jodh Raj Ram Kumar. 

(1922) All. 448 : 66 I. C. 501. 

S. 20 (c )— Pledge— Cause of attion — 

Forum. 

The place where the cause of action arises m 
respect of a pledge must be determined with re- 
ference to the terms of the original contract and 
not by subsequent negotiations thereafter. 
(Kotwal, A . J.C.) Tek Chand v. Mahadeo. 

(1922) Nag. 127 . 65 I. C 65. 

S 20 (e) — Suit for damages — Breach 

of contract of marriage— Forum. 

In a suit for damages for breach of contract to 
marry, part of the cause of action arises at the 
place where the marriage is to take place, though 
the agreement to marry is entered into at another 
place. [Coutts and Buckmll , JJ) Mathura 
Prasad Singh v. Satyanarayana Prasad. 

65 I. C, 812 

21 — Limits of applicability. 

In order to satisfy the court under S. 21 of the 
C. P. Code it is necessary to show not merely 
that the suit was decided wrongly but that its 
being decided wrongly was in some measure due 
to its having been instituted in a court of wrong 
local jurisdiction. ( Daniels , A. J. C.) Banke 
Lal v . Kanhaiya Lal. 1922 Oudh. 124. 

S- 23 (3) — Transfer of suit— 'Chief Court 

— Original bide — Application to be made lo 
which Court. 

For administrative purposes the Original 
side of the Chief Court of Burma is not subordin- 
ate to the Appellate Side but for the purposes of 
appeal it is subordinate. Consequently an appli- 
cation for the transfer of a suit from the original 
side of the Chief Court may be made to the ap- 
pellate side. ( Robinson , C* /. and Duckworth , J.) 
Ramanathan Che tty v, Ramanathan Chetty a 

1 Bur. I. J. 194. 

fS. 24 and 0.41, R 23— Case remanded 

by High Court to Dt . Courts Power of Dt . Judge 
to transfer case . 

Under S. 24 a Dt Court to which an appeal has 
been remanded by the High Com t for disposal 
has power to transfer it to the Court of the ad- 
ditional Dt. Judge unless the High Court’s order 
was drawn up in express terms so as to disclose 
W t clear -intention of limiting those powers. 


C. P CODE (1908), S 27. 

{Piggott and Walsh , JJ.) Rajkali v m Gopi Nath 
Naik. 44 A. 211 : 20 A. X. J. 44 : (1922) All. 35 : 

66 X. C, 317. 

S» 24 - Transfer of case — Adverse 

decision on a point of law in a connected suit* 

The fact that a judge has decided a point of 
law arising m one case is not a good ground for 
transferring from his Court another case an which 
the same point arises, ( Marti neau , /,) Firm 
of Jai Narain Babulal v. The firm of Johri 
Mal Chunna Mal of Delhi, (1922) Xah 369 : 

67 I. C. 228, 

'S. 24 — Transfer of case — Giounds for — 

Balance of convenience . 

A plaintiff has an undoubted right to bring his 
suit in any court which has jurisdiction but there 
is no particular sanctity to be attached to this right. 
If the defendants can show a clear balance of 
advantage m the way of convenience and expense 
they are entitled to have the case transferred. 
{Ashworth and Simpson , A . J. C) Thakur 
Narindra Bikram Jit Singh v. Sheo Ratan 
Thakur 9 0. L. J. 413 

-S. 24 — Transfer of suit from one 

province to another— Balance of convenience . 

When a litigant applies for the transfer of a case 
from one piovince to another the court will insist 
on his making out a strong case of the balance of 
convenience. 14 A. L. J. 242 Rel. 17 A. L. J. 371 
not foil. ( Piggott and Walsh , JJ.) Inayat-Ullah 
Khan v. Nisar Ahmad Khan. 

44 A. 278 : X R. 3 A 97 : 20 A. X, J, 118 ; 

(1922) All. 65 : 65 X. C. 782, 

— — S. 24 (4) — Plaint returned by Small 
Cause Court — District Judge sending case to 
Munsif— Decision— If appealable — Prov Sm . C, 
C Act, S. 23. 

A Small Cause Court, finding a question of title 
to immovable property raised sent the plaint to 
the District Judge who in his tarn sent it to a 
Munsif, First Class, for disposal. On appeal 
from the decision of the latter. 

Held , that the District Judge must be deemed 
to have acted under S. 23 of the Provincial Small 
Cause Courts Act, and not under S. 24, C.P. Code. 
The Munsiff could not, therefore, be deemed to 
have tried it as a Small Cause Court under S. 24 
(4) C. P. Code and his decision was appealable. 
(Scott Smith , 7.) amir Din v. Must. Lachia. 

641 C. 335. 

s, 26— Plaint — Presentation — Mode of 

— Delivery of plaint at private residence of 
Judge. 

The presentation of a plaint after the usual 
court hours at the private residence of the judge 
is valid. A Judge has jurisdiction to receive the 
plaint at his res’dence and after the Court hours, 
though he is not obliged to do so. 34 A. 482 
Relied on. ( Dhobley , A. J . C.) Madhorao v . 
Manohar Lal. (1922) Nag. 167 : 65 I. C, 674 

S. 27— Suit duly instituted — Meaning 

of— 'Dismissal of suit for non-payment of deficit 
court' fee— Review without notice to othersidc % 
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A suit Was instituted on the last day for filing 
the suit under the Limitation Act. The plaint 
was insufficiently stamped and the deficit Court 
fees not having been put in within the time fixed 
by the Court, the suit was dismissed Thereafter 
on an application for review, the order of dis- 
missal was set aside without any notice to the 
defendant and time was granted for putting m 
the deficit coutt fee : 

Held, that at the tune the order of d’smissal 
was set aside, there was no opposite party on whom 
the notice could be served, as the summons iia the 
suit had not yet been issued on the defendant and 
as, until the smt was registered, the suit could not 
be said to have been duly instituted. The order 
of dismissal passed at that stage, of the case can 
be reviewed without notice to the defendant. 8 
W R. 304 and 14 M. L J. 7 ref. 43 C. 178 apph 
26 C W. N 391. ( Newbould , J.) StjrendRa 
Prasad Lahiri Choudhury v. Attabuddin 
AHME& 26 C. W. N. 391 : (1922) Cal. 234 

. S, 34 —Interest— Discretion of Court 

Under S 34 of the C P Code the Court has a 
discretion as to the rate of interest to be awarded 
after the institution of the suit till judgment and 
where the courts below had awarded 8 per cent, 
the Privy Council reiused to interfere. {Vis- 
count Haldane.) Pannah Lal v. NihalChand 
43 M L. J 66 : (1922) M. W, N 376 
26 C W, N. 737 : 16 L ¥. 80 : 36 C. L. J 5 ‘ 
24 Bom L. it 971 : 31 M L. T. 129 (P C.) 

2 P. I. R (P, C.) 1922 : (1922) P. C 46 : 

67 I. C. 423 (P.C.) 

— — <— »§, 34 —Interest — Discretion of Court- 
Interest not asked for in the plaint — C. P. Code , 
O. 7, R . 7. 

Having regard to the provisions of O. 7, R. 7 of 
the Code the Court has discretionary power to 
grant interest under S. 34 of the Code in a suit for 
money, although interest was not specifically 
asked for m the plaint. (Broadway ami Abdul 
Qadir , JJ ) Rup Ram v Harphul. 

2 Lah 256 : 64 I. C, 896. 

— S. 35 —Costs — Delay m litigation— 

Determination of costs. 

The fact that the delay ia the final disposal of 
the suit took place owing to the laches of the 
plaintiff could be taken into consideration m 
dealing with the question of costs. (Chat ter jea 
and Panton , //.) Siba Prasad Das Choudhury 
v. Kazimuddin Sarkar. 65 I. C 709 # 

— , S. 35 — Costs — Discretion— Grounds for 

exercise of — Interference on appeal , 

Where a court in the exercise of its discretion 
deprives a successful party of costs it ought to 
state its reasons or the principles on which it has 
exercised its discretion. Where there has been no 
real exercise of discretion, or where it is exercised 
on wrong principles or misapprehension of facts, 
an appellate court may interfere with the order of 
the trial ^ourt as to costs Similarly where the 
lower appellate Court interferes with the discre- 
tion of the trial couit where such interference is 
trustified the High Court can interfere in second 
appeal (Walsh. J.) Hakim Zahur Ahmad v. 
FaTEHVllaH. 3 XX. P. L R (A) 55 : 

64 X. G, 962. 


C P CODE (1908), 1 41 

Ss, 38 and 47 — Execution sale — Suit to 

set aside . 

Under S. 38, Civil Procedure Code, a decree 
may be executed either by the Court which 
passed it or by the Court to which it is sent for 
execution and where the Trial Court is not the 
Court to which the decree is sent for execution, 
this section prevents it from proceeding with the 
suit as a matter in execution and executing the 
decree (Kotwal A J C.) BeijmohansingH i). 
KastURCHAXD. (192$) Nag 189 : 68 X C. 693, 

-S 89— Transfer of decree — Award 

under the Co operative Soaeteis Act — Application 
to enforce award — * Co-operative Societies Rules 
31 and 34. 

An award was made at Poona under the rules 
framed under S. 43 of the Co-operative Societies 
Act 1912, which made it enforceable in the same 
manner as a decree of the Court. The party to the 
award next applied to the Judge of tne Court of 
Small Causes at Poona to transfer the decree to 
the Court of SmSll Causes at Bombay, under S. 39 
C P. Code. 

Held) that inasmuch as the Poona Court could 
execute the decree as if it had passed it, it could 
also transfer the decree under S 39 C. P. Code. 

Rule 34 of the Co operative Societies Rules, 
1919, framed under S. 43 of the Co-operative 
Societies Act, is not clearly worded. ( Macleod , C. 
J h and Shah, J.) Krishnajj Shridhar Barden. 
Mahadeo Sakharam Patil. 

24 Bom. L, R. 909 . (1922) Bom. 377. 

S. 39 —Transfer of decree— Court to 

which decreets transfered— Competency of juris- 
diction 

A decree cannot be transferred for execution to a 
court wh’ch has no pecuniary jurisdiction to enter 
tarn the sirt in which decree was passed. The 
legislative changes introduced m S. 39 (2) i, e that 
when the court suo motu transfeis a decree to a 
subordinate court, the latter court must be *' of 
competent jurisdiction ,f does not mean that under 
S .39 (1) a decree may be tfansfered to any court 
for execution, irrespective of its pecuniary juris- 
diction. ( Jwala Prasad and Bucknill, J ) Amrit 
Lal v Murlidhar. 3 Pat. L T 422 : 

(1922) Pat 229 * (1922) P. 188 . 67 I. 0, 538, 

Ss. 41, 42 and 39— Scope of. 

S 41 requires that a Court to which a decree 
has been sent for execution shall certify to the 
Court which sent it that it has completely execut- 
ed the decree or has failed to do so and is unable 
to do so any further. The section may also 
require certificates to be sent of the result of each 
application for execution that is made to the exe- 
cuting Court, but in any case such certificates 
have to be sent under the executive orders of the 
High Court. But the sending of a certificate does 
not of itself put an end to the jurisdiction of the 
Court to execute the decree, and the sending of a 
certificate of the latter class cannot do so at $11, 
37 Mad. 231 distinguished 20 All. followed. 
(Batten, J . C and Halhfax , A, J . C.) INDRA Raj 
Singh v, Muradkhan. (1922) Nag, 210 ; 

68 1, C. 657, 
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S 42— Application for transfer of 

decree— Decree already transferred for execution 
by court which passed it —Application foi further 
transfer to be made to court where execution is 
pending. See Lim Act, Art. 182 (5) 

24 Bom B. B 798 

S. AZ —Transfer of decree — Order for, 

effect of— Jurisdiction of Court which passed 
the decree . 

Where a decree holder obtains an order for the 
transfer of a decree by the Court wh’Ch passed u 
to another Court for purposes of execution, but the 
decree is not actually sent to that Court the Court 
which passed the decree has jurisdiction to exe- 
cute it. ( Miller , C. /. and Jwala Prasad, J.) Ram 
Chandra Marwari v Krishna Lal Marwari. 

1 Pat. 328 3 Pat. L T» 298 : 1922 P. 301 : 

65 I. 0. 332. 

S. 47 and 0. 21, B AO— Appeal— Arrest of 

judgment debtor 

An order of the executing Court refusing to 
arrest the judgment debtor in execution o f a 
decree is an order falling within the scope of 
S 47 of the C. P. Code Such an order is there- 
fore appealable [Martineau, J.) Lala Dash 
Mina Mal. 4 Lah. L. J. 266 : (1922) Lah 259. 

S 47 and 0. 21, B, 58 —Appeal — Claim 

by legal representative of judgment -debtor 
— Order on — Remedy by suit or appeal. 

The provisions of S. 47 C P. Code should re- 
ceive the widest interpretation Where the legal 
representative of a deceased judgment-debtor 
raises an objection to the attachment of certain 
property in his hands on the ground that it is his 
own property and not that of the deceased, the 
question must be investigated under S. 47 
C P. C. and not under O 21 R. 58, C. P. C. There 
is an appeal against the ordet of the coutt on the 
claim petition. 17 C 711 19 C. W. N 517 Ref 

(Coutts and Das, JJ.) Nauratan Lai. v. Mrs, 
Margaret Anne Stephen 3 Pat B. T. 613 : 

68 I. C. 389. 

— S 47 and 0. 21, B. 58-Appeal- Objection 

by paity that property is not liable to attachment. 
See (19^1) Dig Col. 153. Jaminibala Debi v . 
Karali Prasad Mukherjee. 67 I. C. 6 

>S. 47 and 0. 21, B* 58— Appeal-Objection 

petition of judgment debtor— Dismissal of— 
Order not appealable. 

An application put in by a judgment debtor 
that the property sought to be attached is wakf 
property and as such is not attachable is one 
falling under O 21, R. 58 and not under S. 47 
No appeal lies from any order passed on such an 
application. ( Coutts and Das y JJ ) Shaikh 
Nazir Hussain v. Mahommad Ejaz Hussain. 

3 Pat. B. T. 432 : (1922) P. 196 : 67 I. C. 438. 

8. 47 — Appeal — Mortgage decree— 

Execution— Objection as to liability to pay court- 
fee _ Question relating to execution . See C. P. 
Code. Ss. 2 (2) and 47. 3 Pat. B. T. 146 

— S, 47 and 0, 43, B, 1 — Appeal — Order 

dismissing txeuhon application for default. 


C P CODE (1908), S. 47. 

An order dismissing an application for execu- 
tion for default of the decree holder is not 
appealable. ( Jwala Prasad and Buckmll , ) 

Gour Chandra Roy v. J ward an Prasad 
Thakur, 68 X 0. 337. 

S. 47 and 0. 21, B 66— Appeal— Order 

settling terms of sale proclamation . 

An order setiling the terms of a sale proclamation 
and directing its issue is not appealable. Is C. W. 
N. 124 ; 16 C W N 970 Ref. {Sanderson, C. J, and 
Choizner, J.) Jogesh Chandra Choudhury v . 
Hemendra Kumar Roy. 35 C. B. J 170 : 

64 I C. 547. 

S,47and0 41, B 5 — Appeal — Question 

relating to execution— Refusal to stay execution . 

There is no appeal from an order refusing to 
stay execution by an appellate court. ( Harrison , 
J ) KanhayaLalh Ram Gopal. 

68 I C. 49 

S. 47 — Appeal — Stay of execution, 

All questions which determine the rights and 
liabilities of the parties m the matter of the 
execu'ion of the decree are appealable. 

A deciston that execution shall or shall not take 
place for the time being is a quest’on relating to 
execution and is appealable. {Le Rossignol , J.) 
Sardar Khan v. Fateh Din. 

68 I. C. 751. 

S. 47. and 0. 21, Br. 98 and 102 

— Appeal —Suit in ejectment— Transfer of suit 
property pendente lite — Transfer in pursuance of 
prior agreement to sell— Transferee not a party 
to the suit— Decree in ejectment — Decree-holder 
aopl> mg for delivery— Obstruction by transferee. 
Sec (1921) Dig. Col. 153. N K. M. Meyyappa 
Chetuh Meyyappa Chetti. 66 I. C 722. 

S. 47 —Bar of suit— Decree for posses- 
sion— Obstruction— Subsequent suit for declara- 
tion of title — If maintainable — Remedy of party . 

Where a decree of court awards a person 
possession of properties, his duty is to proceed 
under the C. P. Code and if obstructed to proceed 
under the provisions of O. 21, Rr 97-100. A sub- 
sequent suit for declaration of title is barred by 
S. 47. ( Das and Adami , JJ.) Sovanji Jena v, 
Bhima Ray. 1 Pat 157 : (1922) P. 407. 

S. 47 — Bar of suit — Execution proceed- 
ings against minor — No affidavit as required by 
0 32. R. 3— Failure of guardian to appear — Suit 
to declare sale a nullity — Limitation. 

Proceedings m execution were commenced 
against a judgment debtor, but on his death his 
minor sons were brought on record. In appoint- 
ing a guardian for them, the affidavit under O. 
32, R. 3 was not put in The guardian did not 
appear on their behalf at any stage and prior to 
the confirmation of the auction Sale though the 
court specifically sent him notice to appear m 
court and pay up the small decree amount, the 
guardian did not pay any attention to the notice 
but actually purchased the properties himself 
some months later from the court auction pur- 
chaser In a suit by the minors to set aside the 
sale: Held . (1) the minors not being represent^ at 
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all, cannot be considered parties to the proceed- 
ings and S, 47 of the C. P, Code did not bar the 
suit ; (2) not being parties, the suit was governed 
by Ait. 144 and not Art. 12 of the Lim Act 
[Hai nson, /•) Alam Din v. Allah Dad 

67 I. C. 547. 

S. 47 — Bar of suit— ‘Objection if can be 

raised by way of defence 

An objection, which could not have been 
raised by pUintiff in a suit by him under S. 47 
C, P. C. can be made the grouud of defence m 
a suit by another 26 Cal. 946 followed. ( Walmsey 
and Suhrawardy , J/.) SURADHani Dutta v, 
Sittoo Sheik 1922 Cal. 311. 

S. 47 — Bar of suit — Possession m execu- 
tion proceedings — Subsequent dispossession Re- 
medy. 

Where in the course of execution proceedings, 
the decree holder got possession of the proper- 
ties though not through the Court officer, and 
was subsequently dispossessed by the judgment 
debtor, a suit to recover possession is maintain- 
able* (Chevis and Harrison^ //-) Rup Chand v 
Allah Jaunaya. 68 I. C.744. 

S. 47— Bar of Suit— Subsequent suit for 

ejectment on fresh cause of action. 

Plffs father obtained a decree for possession 
against the deft, who admitted h'S right after the 
passing of the decree and paid him all costs of 
the suit. Subsequently deft, set up adverse pos- 
session. Held that a fresh suit for possession 
was not barred. (Gokul Prasad and Stuart , //.} 
JeTHU MlSIR V. GODAWARI DUTT. 

LR.3A. 404 : 20 A L, J. 619 : 

(1922) All. 411. 

g < 47 — Bar of suit — Representative 

character of parties . 

Where in a suit to set aside an execution sale, 
the plaintiffs were the representatives of judg- 
ment-debtor and the defendants were the decree- 
holders in the suit in which the decree was 
passed and the matter related to an execution of 
a decree. Held Sec. 47 applied to the case 
(KotwaU A . f. CO Brijmohansingh v. Kastura 
CHAND. 1923 Nag. 189 . 68 I. C. 693. 

S. 47 — Bar of suit — Suit for declara- 
tion of satisfaction of deciee — Maintainability . 

A suit for a declaration that a decree has been 
fully satisfied and is incapable of execution is 
barred under S. 47 C. P. Code. ( Chevis , Abdul 
Raoof, and Abdul Qadir t 77.) Ram Labhaya v> 
Firm of Mukundh Mal Kapur Chand 

3 Lah. 319 : 67 1. C, 593 (P. B.) 

Ss. 47 and 50— Execution proceedings 

— Legal representatives not brought on record— 
S^le s yoid— -Right of redemption. See (1921) Dig 
156. Raghunathaswami Aiyengar v 
GOP4?L RAO 15 Ii. W. 123 (1922) Mad. 307 : 

68I.C. 667. 

-S. 47 and 0. 21, Br. 92 and 103 — Execu- 
tion sale Decree holder selling his own 


C P. CODE (1908), S. 47. 

properties by mistake — Confirmation of sale— 
Remedy of dec > ee-holder. 

Where a decree holder under a bona fide mistake 
brought to sale m execution some of his own 
properties and they were purchased by a stranger 
and the sale was confirmed Held that, thereafter 
the decree-holder’s only remedy was by a suit 
under O. 21, R. 103, C. P. C. and tbat an applica- 
tion under S. 47, C. P C. was incompetent. 

( Ayling O. C # J and Odgas , J.) Ramaswami 
Konan : Kolandaivelu Pillai. 15 L. W. 272 : 

(1922) M W. N 121 : (1922) Mad 63. 

S. 47 and 0. 21, R. 90— Execution 

sale — Mortgage decree — Execution for costs 
only — Sale of share of the mortgaged properties 
— Not void but irregular. See (1921) Dig. Col. 
157, Kamini Kumar Bhoumik v . Protap 
Chandra Bhoumik. 66 I. C. 608. 

S. 47 — Execution sale— Setting aside — 

Illegality or irregularity —Limitation — Art. 166 
and not art. 181 of the Lim. Act applicable. See 
Lim. Act, art 166 and 181. 

(1922) M. W. N. 176. 

S. 47 and 0 21. R. 90 — Execution sale — 

Setting aside — Property included in decree by 
mistake and sold in execution— Suit for recovery 
of- maintainability* 

Where property outside the suit had been in* 
eluded by a mistake in the decree and was sold in 
execution and 2 years after the sale and its con- 
firmation, the plff. sued for the recovery of the 
property or its value. Held that the suit could not 
lie until the court sale was set aside, if not 
being a nullity , and that the plff not having set 
aside the sale within the period prescribed by 
Art. 166 of the Lim Act the suit was barred. 
( Macleod , C. J . and Coyajee , J.) Nagabhatta v. 
Nagappa. 24 Bom, I. R. 423 ; 67 I. C. 857. 

S. 47 — Execution sale — Setting aside— 

Purchase by decree-holder without obtaining 
leave to bid or in spite of refusal of leave — Sale 
not void but voidable — Application to set aside— 
Limitation, See Lim. Act, Art. 12. 

3 Pat. I, T, 529 (P. C.) 

S. 47 and 0. 21, R. 90 — Execution sale — 

Application to set aside— Limitation. See Lim. 
Act, Art. 166. 43 M. L. J. 184. 

S 47 and 0. 21, R. 100— Parties and 

representatives— Application under 0. 21, R. 100. 

Semble : — A person, who is a representative of 
the judgment debtor within the meaning of S. 47 
of the C. P. Code might maintain an application 
under O. 2 i, R. 100 of the C. F. Code 3 Pat L. J. 
579 doubted. ( Shurawardy and Cuming , ]J.) 
Giribala Dasi n. Prianath Pal 

65 I. C. 476. 

S. 47 — Parties and representatives 

Auction purchaser — Not a representative of 
Judgment-debtor. - “ 

An auction purchaser is not a representative of 
the Judgment-debtor and he cannot apply under 
B. 47, Q, |\ Code to set aside an execution sal$. 
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34 M, 417 ; 42 B 411 Ref. (Prideanx, A. J.C) 
BalwaNT v Ratan Lal. 68 I. C 429 

— S, 47— Parties and repi esentaiives — 

Execution sale — Property taken tu excess of 
what was sold— Auction purchaser— Application 
by judgment debtor . 

A complaint by the judgment-debtors that the 
auction purchaser had taken possession of certain 
property not covered by the sale, cannot be tried 
in execution but only m a separate suit. The 
auction-purchaser is not a party to the suit and 
even assuming be is the representative of the 
judgment- debtor, S 47 does not authorise the 
trial of questions arising between a party and his 
own representative,® 25 B. 631 foil. ( Batten and 
Kotwal , A J . C.) PandURang v. Gopikisan. 

64 I. C. 860 

S. 47 — Parties and representatives 

— Purchaser of non-transfcrable holding— ‘Right 
to object to execution proceedings against ori- 
ginal tenants. 

Where the landlord has accepted rent for a 
long period from the purchaser of a non trans- 
ferable occupancy holding as marfatdar he has 
a locus standi, under S. 47, C. P. Code, to object 
to execution proceedings against the original ten- 
ant in respect of his holding. 

The use of the word “ marfat” in a rent-receipt 
is not sufficient to resist the claim of the purcha- 
ser to take objection undei S. 47, C. P Code, 
(Newbould, and Cuming , JJ.) Gagan Chandra 
Manna v. Nafar Chandra Ghose. 

64 I C. 124. 

— S. 47 — Parties and representatives— 

Purchaser from auction purchaser decree holder. 

The purchaser from the decree holder auction 
purchaser is not a representative of the decree 
holder qua decree-holder His suit is therefore 
not barred by S 47 as he is not a representative 
of the decree holder and as the question does not 
relate to execution, discharge and satisfaction of 
a decree. A purchaser from a decree . holder 
auction purchaser no doubt acquires the interest 
and the rights of the auction purchaser, but he is 
not to be deprived of the rights of an ordinary 
auction purchaser to bring a suit at any time 
withm twelve years to recover possession 
( Robinson , C. J, and Heald , J.) Mi. Ah Kook v 
Mi Hla Mo Way. (1922) L* B 18 : 64 I. C. 68. 

S. 47— Parties— ^ Unnecessary party. See 

(1921) Dig Col, 158. Jaminibala Debi v> 
Karali Prasad Mukerjee. 67 X. C. 6. 

— S. 47 and 0. 21 R. 2— Question relating 

to execution — Adjustment of decree — Not cei ti- 
ded — Fraud — Executing Court' — No power to 
enquire. See C. P. Code, O. 21, R 2. 

1 Bur. L J* 226. 

S. 47 and 0. 21, R. 16 —Question rc 

latmg to execution- Application by deeree holders 
to execute— Assignment — Determination of right 
of assignee * 

Where a decree bolder applying for execution 
wanted his application to be dismissed only if the 
assignment was consi dered tp be binding upon 

Y— 12 


C P. CODE (1908), S 47. 

the assignee so t u at the latter cou T d be made 
liable for the money mentioned in the deed of 
assignment, it would be wrong to hold tnat while 
the assignment should be considered as binding 
upon the assignor so Jar as his rights under the 
decree are concerned the assignee should be able 
to wriggle out of his IiabiJ ty for the price ol the 
assignment by relying upon fraud. The transac- 
tion is an undivided one and must be viewed as 
a whole. Where the order of the Court dismisses 
j the application for execution, it adversely affects 
the rights of the decree holder agamst the judg- 
ment debtor and consequently determines a ques- 
tion relating to the execution or discharge or 
satisfaction of the decree. Such an order is 
therefore appealable, ( Shadi Lai, C.J ) Harditta 
v Nighahia Mal. 4 Lab. L. 7. 259 ; 

(1922) Lab. 396. 

S. 47 and 0 21, R 2. — Question relating 

to — Execution and satisfaction of decree — Ap- 
plication for certifying payment— Order on — If 
appealable. 

An application by the judgment debtor for 
certifying payments by him to the deciee-bolder 
oat of court raises questions as to the execution 
and satisfaction of the decree, and as such falls 
under S. 47 C. P. C. The dismissal of such an ap- 
plication gives a right of appeal to the judgment- 
debtor. ( Jwala Prasad and Buckntll , JJ.) Jadu- 
nandan Singh v Sheonandan Prasad. 

(1922) Pat. 200 : 3 Pat L. T. 487 : (1922) P. 276 ; 

1 Pat. 644 : 68 I C. 645. 

S 47 and 0 23, R. 3 — Question relating 

to execution— Compromise of suit — Decree — Ob- 
jection to validity of— Remedy by suit See (1921) 
Dig, Col 159. Anv-Pakiri Sha v. Somasunda- 
RAM Servai. (1922) L. B. 22 : 641. C. 391. 

S 47 —Questions relating to execution 

—Decree for possession of share in Ijmah Mahal 
— Partition — Enquiry into shales. 

A decree for possession of a share in an I j mail 
Mahal cau be executed against the specific lands 
which have been allotted in lieu of the share in 
partition proceedings. An enquiry as to what 
are the lands thus substituted is one relating to the 
execution of the decree and falls under S. 47, 
(Sir John Edge.) Rai Baijnath Goenka v. 
RavaneshwaR Prasad Singh. 

43 M L. J. 124 : 1 Pat. 378 : 20 A. L. J 650,; 

(1922) M. W. N 415 : 31 M. I. T. 43 (P. C ) 
16 L W. 128 ; 36 C. I. J. 1 ; 

26 C. W. N 906 : 3 Pat. L, T. 547 : 

L. R. 3 P. C. 146 : 24 Bom. L. R. 974 : 

(1922) P. C. 54 ; 49 I. A. 139 (P C.) 

S. 47 — Question relating to execution or 

discharge — Discharge antecedent to decree. 

Questions relating to the execution of a decree 
and arising between parties to a suit in which the 
decree was passed or tbeir representatives must 
be such as have reference to matters arising sub- 
sequent to the passing of the decree and not 
antecedent to it. A claim that the debt on which 
the decree sought to be executed was obtained 
had been d’sebarged before suit is not within S* 
47 C. P. Code. ( Btoadway , J.) Ram Das v. S, P. 
Netto. 4 TI P L. R. (Lab) 93 ; 67 I. C. 
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S 47— Questions relating to execution— 

Lease pendente itte— Liability of lessee foi mesne 
proSts— If falls within section. See C P Code, 
O. 22, R. 10 and S. 47 49 I. A. 220 

-S. 47 — Question relating to execution. 

discharge or satisfaction — Applicat'on for mesne 
profits under S. 144 — Nature of. See Court 
Fees Act, Sch II, Art 11 18 N L R 15. 

— — S 47 — Question relating to execution 
d’scharge or satisfaction— Mortgage decree— 
Execution— Objection as regards payment of 
court-fee. See C. P. Code, Ss 2 (2) and 47. 

(1922) P 59 : 3 Pat. L T. 146. 

■ S. 47 — Questions relating to execution — 

Mortgage sale— Application by party to reserve 
rights under hypthecation bond — Dismissal— Suit 
for enforcement not barred. See C. P Code, 
S. 11 Exp IV and 47. (1922) Lah. 358 

S. 47 and 0 21, R 2 —Question relat- 
ing to execution — Non certification — Enquiry — 
Fraud— Effect of, 

O. 21, R. 2 of the C P. Code does not in any 
way limit or affect the operation of S. 47 of the 
C. P. Code and does not prevent the Court from 
investigating a question of fraud on the part of 
the decree holder in omitting to certify satisfac- 
tion of a decree. ( Rutledge t /.) P. R. P. L. 
Chetty Firm v G. Lon Pow. 

1 Bur. L. J 43 : (1922) L. B. 31 : 
11 L. B R. 363 : 68 I C. 924 

Ss. 47, el. (2) and 144 — Restitution- 

Suit for conversion into execution application. 
Were a suit is brought for restitution m spite 
of the provision in S. 144 of the C. P. Code, it is 
open to the Court to treat the suits as a proceed- 
ing in execution in the exercise of its powers 
under S. 47 cl. (2) of the C. P. Code. 13 Bom. 485* 
28 Mad. 35 5, 45 Bom. 1137, 25 All- 441 foil. (Pn- 
deaux , A. J. C ) Jamanlal v. Ragho 

(1922) Nag 198 : 67 I. C 319 

S. 47 (3) and 0. 22, R. 5 — Question relat- 
ing to execution — Legal representative of deceased 
decree-holder. 

Where in the course of execution proceed' ngs 
the decree-holder dies and a question arises as to 
who are his legal representatives entitled to exe- 
cute the decree, the question must be decided by 
the executing court. [Hopkins, S M and Burn, 
J, M ) Mustafa Husain Khan v Chet Ram 

I R 3 A. 473 (Rev.) 

— * S. 48 -—Fraud, Meaning of — Frivolous 

and futile objections to execution, 

“ Fraud" in S. 48 C. P. Code should be under- 
stood in a large and liberal sense. The delaying 
of execution by frivolous, futile and dishonest 
objections On the part of the judgment debtors 
amounts to fraud. 6 A. L. J. 401; 9 A L. J. 17 foil 
11 Q* B, D. 270 ref. ( Piggott and Walsh , JJ.) 
V&Ltk Prasad v . Suraj Kumar. 

44 AH. £19 ; B. R.!3 A. Ill : 20 A, L. J, 185 ; 
1( ‘ (1922) All 145 ; 65 I. C. 877. 

48 and 7& — Fresh application - — 
Continuation of old application— Rateable distri- 


C P, CODE (1908), S. 51 

bution — Revision. See (1921) Dig. Col. 160. 
Rentals Veera Razu z>. Kuruvella c ubba* 
RAYUDU. (1922) Mad 3 : 15 L. W 245 : 

64 I. C. 493. 

S, 48 — Mortgage Decree under Dekhan 

Agriculturists * Relief Act— No necessity for decree 
absolute — Effect of making decree absolute — 
Limitation. 

Where a decree is passed under the Dekhan 
Agriculturists* Relief Act, there is no necessity to 
apply to the court to make 1 , it absolute On default 
of paymant of any instalment, execution can be 
applied for, and an application to have the decree 
made absolute would at best be considered as a 
step-m-aid of execution Hence when the appli- 
cation for execution is put in more than 12 years 
from the date when the decree could have been 
executed, though within 12 years from the date of 
decree absolute, it is barred under S 48 C. P. 
Code. ( Macleod , C. J, and Shah , J.) Hirachand 
Khemchand GUjar v . Aba L<la Patil. 

46 Bom 761 : 24 Bom. I. R. 269 : 
(1922) Bom 95 67 I. C. 153 

— S. 48 — Mortgage decree— Time when 

runs— Execution sale— Mortgage not paid in full 
— Personal decree— Insolvency of judgment deb- 
tor — Application by mortgagee to be entered in 
the list of scheduled creditors. See (1921) Dig. 
Col. 160, Baranashi Koer v Bhabadeb Chat- 
TERJE 66 I. C. 758. 

-S 48 — Scope of — Period under, if can be 

extended. See Lim, Act. S. 15 

43 M L. J, 168. 

* S 48 , (b) 0. 20, R. 11 — Starting 

point — ** Subsequent order ” — Meaning of. 

The subsequent order, directing payment in 
S. 48 Cl. (b), means an order made by the court 
w’*ich passed the decree acting as that court and 
not as an executing court. O. 20, R. 11 also refers 
to an order passed by the court, which made the 
decree. 40 All. 198 foil , 11 Cal 143 dissented. 
14 Cal. 348 Ref. ( Coutts and Adami , JJ ) Gobar- 
dtan Prasad v. Bishunath Prasad 

2 Pat. L. T 80. 

g. — Personal decree — Right to arrest 

Judgment debtor 

Every personal decree does not carry with it a 
right to arrest the Judgment debtor in execution. 
There are exceptions as in the case of minors, 
legal representatives, and females against whom 
a decree has been passed or is sought to be exe- 
cuted. [H alii fax and Dhobby, A. J . C.) Jiwan- 
DAS V . Janki. 18 N. L. R. 145 : 5 N L. J. 49 : 

(1922) Nag. 98 : 65 I. C 53. 

S. 51 and 0 40, R. 1 Receiver — 

Appointment of— Mortgage decree— Objection of 
decree-holder — Effect . 

It would be stretching too far the discretion of 
the court under O. 40 R. 1 in the matter of ap- 
pointment of receivers, if it thereby deprives the 
decree holder of his right to sell the mortgaged 
property under the decree S. 51 does not abply 
to the case , for it merely prescribes the mode in 
which the decree- holder may execute his decree, 
one of them being by the §ppQiptmenf pf $ 
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receiver. The section does not gue any right to the 
judgment-debtor to apply for the appointment of 
a receiver ( Jwala Prasad and Bucknill , JJ) 
Malik Mokhtar Ahmed v. Mt Bibi Rahi- 
munnissa Begum. (1922) Pat. 66 (1922) P. 369 : 

67 I. C. 606 

S. 51 (E)— Decree— Execution— Supple- 
mentary relief . 

Cl. (E) of S. 51 of the C. P. Code cannot be 
taken as authorising a Court to read into a decree 
a supplementary or alternative relief which is not 
there ( Ayhng , 0. C. 7. and Odgers , 7.) Marath 
Siva raman Nair v. Seshu P attar 
42 M. L J. 356 : 16 L W 589 : (1922) Mad 299 

S 52 — Appropriation of assets of the 

deceased — Personal liability . 

Where the defendant along with another per 
son took possession of the assets of the deceased 
and disposed of a portion thereof without any 
right and where the property disposed of was 
sufficient to exceed the debts, a personal decree 
can be pissed against the defendant, 20 Mad 44 
6 followed, {Kanhaiya Lal, J. C ) Mihi Lal v 
Babu Lal. (1922) Oudh 200. 

S. 52 -Hindu Law— Son— Liability for 

father’s debts — Form of decree* 

A Hindu son sued for his lather's debts is 
liable only to the extent of the co-parcenary pro- 
perty in his hands and a decree though passed as 
a personal decree against him could not, in view 
of S. 52, C.P. Code, be executed against the sepa- 
rate property of the son [Jwala Prasad and Ross , 
JJ ,) Bujhawan Prasad Singh v Ram Nara- 
yan. 65 I* CL 224 

— S. 53 — Decree against assets — Execu- 
tion — Gratuity given to heir of deceased em- 
ployee — If part of assets. 

A gratuity granted to the heirs of a deceased 
employee by a Railway administration is not 
assets of the employee in the hands of hib heirs 
and cannot be attached in execution of a decree 
against him. {Wazir Hasan , J.) Lachmi Narain 
Haul v Umaid Rai. 9 0. L. J 401 

4 II. P. L. R. i0. 96) 

-S. 53 — Hindu fathei — Decree debt — 

Pious obligation — Extent of 

K Hindu son is liable for the unsatisf ed decree 
debts of his deceased father to the extent of the 
ancestral pioperties unless he shows that the 
debt was contracted for an illegal or immoral 
purpose This is so even if the son was a paity 
to the decree agamst the father. [Piggott and 
Walsh , 77.) Ramanand Shukul v Chhotey 
Lal 20 A. L. J. 969. 

Ss 53 and 54— Question relating to 

execution— Hindu faher-Son’s liability -Separate 
suit See (1921) Dig. Col 162 Sheik Karoo v. 
Pameshwar Rao. 3 Pat. L. T. 43. 

S. 55 (4) - Liability of surety— Extent 

of See (1921) Dig, Col. 162 Abdul Hussain 
Essuf Alli v * Mistri and Co. 46 Bom. 702 : 

(1922) Bom. 340 : 64 I. C. 648. 

-a — S. 56 — Personal decree— Mode of execu- 

tion— Ai rest— Minor* 


C. P. CODE (1908) S. 64. 

A money decree does not necessarily carry 
wiih it a right to execute it by airest of the judg- 
ment-debtor* c. g a minor or a female, or a legal 
representative. [Halhfax and Dhobley , A. 7. C. 
Jiwandas V. Janki. 5 N L J. 49 : 65 I. C. 53 : 

18 N L R 145 : (1922) If a g 98. 

S. 60 — Attachment — Exemption from — 

Tools of artisans * 

Under S 60 C. P. C. a sewing machine owned 
by a tailor is a tool of an artisan and therefore 
exempt from attachment. ( Macnatr , A* J C .) 
Vithoba v. Babu Lal. 65 I. C, 416. 

S. 60 — Inara— Service inam — Swasthi 

vvachakam service— Grant burdened with public 
service — Not liable to attachment and sale in exe- 
cution. See Inam Service, Inam. 

42 M. L. J 477. 

S 60 — Service tenure — Ghatwalli 

Liability to sale in execution. See 11921) Dig. 
Col. 163. Bhikambar Singh v. Bhajo Hari 
Marwari. 64 I. C 522. 

S. 60 (f) — Attachment— Jatn Bahis of a 

Gayaioal. 

Though jatnbahis ot a Gayawal are sold at 
fancy prices and have got a marketable \alue, 
they are not attachable and saleable in execution 
I hey are merely entries as to the names and 
addresses of the pilgrims who deal with the gaya- 
\yal and represent the claim of the judgment 
debtor to personal service. 2 Pat. L. j. 705 Ref. 
(Jwala Prasad and Bucknill x JJ) Lachman Lvl 
Pathak V . Baldeo Lal. (1922) Pat. 228 : 

3 Pat L T 603 : (1922) P. 556 : 68 X. C. 944. 

S. 64 — Attachment — Alienation — Decree 

on award. See (1921) Dig Col. 165 Narayana 
Aiyar v . Biyari Bivi. 45 Mad 103 : 

(1922) Mad. 221 : 68 I C- 673. 

S. 64— Attachment before judgment — 

Alienation pending void — Non-compliance with 
0 33, R. 5, C P. Code— Effect of. 

Anaienation of property validly attached 
before judgment is void under S. 64, C P. Code. 
But where the attachment befoie judgment is 
ultra vires and has been passed without comply- 
ing with the formalities prescribed by O. 38, R. 
5, C. P. Code the alienation is not void, ( Kolwal * 
A J C.) Bansilal v. Sitaram. 

(1922) Mag. 238 : 68 I. C. 188. 

— S. 64 and 0. 21, R. 63— Attachment 

of debt— -Claim — Order allowing claim — Suit by 
defeated decree-holder and decree in his favour 
—Effect of decree— Revivor of attachment. See 
(1921) Dig. Col. 165 Anthaya Hegade v, 
Manjaiya Shetty. 45 Mad. 84 : 

(1922) Mad. 176. 

S. 64 — Attachment — Liability for— 

Property belonging to Gaddinashtn— Mutation in 
the name of the shnne — Effect of. 

Where property has stood in the name of a 
Gaddinashin he cannot defeat an attachment of 
the property by getting it mutated in the name of 
the shrine. If satisfaction of the decree could 
not be obtained by sale of the property, the gad- 
d nash in could be arrested and imprisoned in 
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execution, {Chcvis t J) Firm of Ganda Mal 
& Co v . Ganga Nath. 4 L. I*. J. 49 

(1922) Lab 147. 

3. 64 — Attachment— Private sal*- ce- 
ment by decree holder to exonerate property sold 
— Assignee of deuce with knowedge ef agi cement. 

A decree-holder after attaching ceitain items ot 
property entered into an agreement tor considera- 
tion with a private purchaser of a particular item 
that he would not bring to sale that item of pro- 
perty. Subsequently an assignee of the decree 
with knowledge of the aforesaid agreement sought 
to bring the property alienated to sale m execu- 
tion Held that the prohibition against alienation 
a r ter an attachment was one for the benefit of the 
decree-holder which he could waive and that an 
assignee from him with knowlege oi such waiver 
stood in the same position as his assignor and 
could not execute the decree against the property 
alienated. {Knshnan and Venkatasubba Rao , JJ.) 
N AVDIG AM G ANGAYYA V MADUPALLI VEXC ATA- 


C. P. CODE (1908) s. 66. 

Subse juent claims for rateable distribution are 
claim, enforceable under the original attachment 
withi i the meaning of S. 64, C P. Code. ( Mac- 
hod, C J. and Coyajee, J ) Chunilal Devaji 
v Karam Chand Shri Chand 

(1922) Bom 241 24 Bom L. R. 364 

‘Ss 64 and 73— Claims enforceable under 

attachment— Rateable di stnbution. 

S. 61 Expin gives priority to claims under S. 
73 C. P. Code only m connection with the attach- 
ment under which they are enforceable If an 
attachment is withdrawn or ceases to exist there 
is no right to rateable^ distribution. S. 64 C, P. 
C. refers only to claims enforceable under the 
attachment effected prior to the alienation and 
not to claims enforceable under the decree in 
execution of which the attachment was made. 

{ Daniels , /. C. and Dalai , A J C) Sheikh 
Mahomed Muzaffar Alt v Bhagwati Prasad 
Singh 66 I, C, 642. 


RAMAYYA 16 L W. 9 88 : 31 M L. T 423 (H C ) 

S. 64 and 0. 21, R 58— Attachment 

— Revival of — Claim Suit— Subsequent apphea 
tion for execution — Transfer in the interval. 

On a decree being made in favour of the plff 
ia a claim suit, the attachment was raised. But 
on appeal the decree was reversed and the claim 
dismissed. The decree-holder then applied for 
execution After the raising of the attachment 
and before the decree on appeal the judgment 
debtor alienated the property, Held that on the 
subsequent application for execution the prior at- 
tachment was revived and the transfer was void as 
against the decree holder. 14 M, I, A. 543 ; 20 A, 
421 ; 35 B, 516 ; 15 C. 771 ; 25 A, 431 ; 16 B. 91 ; 
28 M. 50 ; 37 C„ 796 Ref. ( Drake Brockman , 7. 
C.) Bhuria v. Baliram. (1922) Nag. 138 * 

65 I C. 220 

Ss 64 and 73 — Claims enforceable 

under the attachment— Right to rateable distri- 
bution— Liability of transferee pending attach- 
ment. 

When an attachment has been levied on pro- 
perty in execution of a decree, then any attempt 
by the Judgment-debtor to deal thereafter with 
the property, must be considered as contrary to I 
the attachment, and the transferee or mortgagee 
niu&t be considered as taking the tianster or 
mortgage subject to all claims which could be 
made against the property attached which by the 
law are not confined to claims of creditors at 
taching before the transfer, but will also include 
the claims of any other execution creditors who 
may apply for execution before the assets are 
realised. Plff. attached certain properties of 
deits 2- ID before judgment and def ts. 2-10 sub- 
sequently mortgaged the properties, There was a 
decree in favour of the plff. against defts. 2— 10 
The Deft, No* I filed another suit against detts 
2-10 and obtained a money decree. In execution 
his decree plaintiff sold the properties free from 
the mortgage arid brought the proceeds into ! ' 
court. Deft No* 1 applied for rateable distribu- 
tion of the money realised by the sale. Held that 
1st deft was entitled to rateable distribution, b 


} ~ content, willl 

auction purchase} — Specific performance of con- 
i tact — No bar „ 

S, 66, C.P. Code, does not preclude a suit to en- 
force specific performance of an agreement made 
prior to the auction purchase by the auction pur- 
: chaser to sell the property to the plaintiff when 
i the purchase money has been entirely found by 
the defendant and where there is no allegation 
that without the enforcement oi the agreement to 
sell, the property is actually the property of the 
plaintiff, ihat is to say, that it was bought by the 
defendant benami for the plaintiff. 43 M. 643 • 
42 M. 615 Ref. ( Batten , J C.) Abdulla Khan v ■ 
Jalam Singh 68 I c. 559. 

; S 66 — Execution Sale— Hindu Joint 

family -Manager— Purchase at execution sale 
benami in the name of stranger with family 
funds— Suit by other members for a share— C 
P Code of 1882 S. 317. 

In execution^ of a decree obtained by A the 
manager of a joint Hindu family, but with the 
aid of joint family funds purchased the property 
of the judgment debtor himself benami in the 
name of B a stranger without ob + aining leave of 
the Court to bid. In a suit for partition by A's 
son against the other members ot the family and 
B. Held that S, 66 C. P. C. was no bar to the 
plaintiff s claim to a partition of the property 
purchased in the name of B on the ground that B 
was only a benamidar for A and that the property 
was joint family property. The purchase was not 
one made on behalf of the plaintiff within the 
meaning of S. 66 (I) C. P. Code. 6M.135;9M. 
L. J. 298; 20 M. 349 : 40 A. 159 Ref ( Schwabe C. 

J and Coutts Trotter , J ) Nataraja Mudaliar v 
Kamaswami Mudaliar 43 M, L J 363 • 

(X922i M. W N. 584: 16 L W. 358 : 

(1922) Mad. 481 

Hindu joint family — Benami 
auction purchase m the name of a female member 
£ eclaration that purchase was benami. 
See Dig. Col. 171 Baijnath Das v, BishaN 
DEV!. 43 All. 711. 


’ 66 — Not retrospective — Execution sale 

under the old code . 
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C. P. CODE (1908), S 67. 

S* 66 C P Code has no retrospective opera- 
tion and does not avail an execution purchaser 
whose title was perfected under the Code of 
1882. 47 C« 1108 Rel. ( M coker jea and Chotzner 
JJ ) Pro mode Kumar Roy v Madan Mohan 
Saha. 36 C. L. J 396. 

3. 67 — Sale by receiver of insolvent’s 

agricultural land— Sanction of Commissioner. See 
(1921) Dig, Col. 172. Faki* M ahomep v. 4mir 
Chand, 66 X. C. 893. 

S 68 and Sub, Ill —Execution sale— 

Setting aside — Ancestral properly sold as nan- 
ancestral property , effect of. 

Wherewith the knowledge of the judgment 
debtor, ancestral property was sold by the Court 
in execution of fc a decree in the manner prescribed 
for the sale of non-ancestral property a subse- 
quent suit by the judgment debtor to set aside the 
execution sale on account of that irregularity is 
not maintainable. 28 A. 273 ; 42 A. 58 foil. (Pig- 
gott and Walsh, JJ.) Bhatelay ChUNNI Lal t> 
ChakkerpaN. 44 A 380 : [1922] All 56 . 

20 A L J 281 : L E 3 A. 167 : 67 I. C. 934. 

Ss 68 and Sch III, paras 1 and 2- Powers 

ot Collector — Transfer of decree for execution 
See 1921 Dig. 172 Gangaram v . Ram Gopal 

18 N L. B. 131. 

-Ss 68 and 69— Alienation of land—Agn 

cnltanst — Power of civil court to order tempor- 
ary alienation . 

A civil Court has jurtsdict’on to order the tern 
porary alienation of the land of an agricultural 
tribe in satisfaction of a money decree (Scott 
Smith and Dundas , JJ ) Sain Ditta v. Nur 
Ahmad. 4 Lah L. J. 476, 

S. 73 and 0 21, B. 11 Application 

for— If an application for execution. 

Before a decree-holder can claim rateable dis- 
tribution he must, betore the receipt of the assets, 
have applied to the Court by which the assets are 
held for the execution of his decree, and such 
apphea’ion must be in the form prescribed by O 
21, R. 11 (2), C. P. Code. 

An application for rateable distribution is not 
an application for execution ( Koival , A J C) 
Dwarkadas v Ghasi Ram 64 I. C, 53. 

S. 73 —Assets — Meaning of— Change in 

Code. 

The omission of the words “ realized by sale 
or otherwise w execution” and the substitution 
of “ assets held by the court” must have been 
deliberate and the intention of the legislature was 
that the term ' assets * should now include any 
assets held by the court irrespective of the 
manner in which they came into possession of 
the court. The scope of the section has been 
deliberately enlarged (Cuming, J.) Hari Charan 
Roy Chaudhuri v. Birendra Nath Saha. 

35 C. L. J. 327. 

Ss. 73 and 115— Assets held by Court 

— Money deposited by sureties for release of an 
attachment before r Judgment— Rateable distri- 
bution of such money — Interference in revision. 


C P. CODE (1908), S. 73 

In a money-suit certain property belonging to 
the defendant was attached before judgment and 
then released on two persons standing sureties 
lor the amount of the claim The suit was ulti- 
mately decreed and the decree-holder applied for 
execution, whereupon the sureties deposited the 
decretal amount in Court. On that very day just 
before the deposit was made, the petitioner who 
' also held a money-decree against the same judg- 
ment-debtor, applied for execution of his decree 
and prayed for rateable distribution of the amount 
deposited. The application was refused by the 
Trial Court and tne money paid out to the attach- 
ing creditor on the latter giving an undertaking to 
refund the amount in case the High Court revers- 
ed the order xejecting the Petitioner's application 
of rateable distribution. 

Held , that the amount deposited was subject to 
rateable distribution under S. 73, C. P. Code. 
The natural interpretation of the wide language of 
the section would include any assets in the 
possession of the Court and at the disposal of the 
Court for the purpose of satisfying a decree 
against a judgment -debtor. There is no reason 
why it should be restr'eted to what is paid in by 
virtue of a process taken in execution. Besides, 
the assets in the present case though not strictly 
speaking realised in process of execution were 
realised by a process m the nature of an antici- 
patory execution 40 Cal. 619 : 36 Bom. 156 
referred to. 41 Mad. 616 discussed. 

In cases like these where no appeal is allowed, 
it has been the practice of the High Court to 
interfere under the powers conferred by 
S. 115 of C. P. Code (Richardson, J.) GhisUlal 
Agarwalla v. Todarmull Agar walla. 

26 C. w. If. 169 (1922) Cal. 19. 

S. 73 — Claims enforceable under the 

attachment— Withdrawal of attachment — Effect. 
See C. P. Code Ss. 64 and 73. 66 I. C, 642. 

S. 73 — Order for rateable distribu- 
tion — Payment not made —Ownership of the 
fund 

Wheie moneys have been allowed to various 
decree- holders by an order for rateable distribu- 
tion and stand to the credit of their respective 
suits, those moneys are no longer the properly Of 
the judgment debtor, but they remain the proper- 
ties of the various decree-holders even though 
the amounts have not been paid nut to them, 
(Aylitig, O. C.J. and Odge r s , J ) Official Recei- 
ver of Tanjore v M. R Venkatarama Iyer. 

42 K L. J. 361 : (1922) M. W. N 51 : 

15 L. W 37 : (1922) Mad 31 : 68 I. C. 512. 

Ss. 73 and 47 —Order for rateable 

distribution— Rival decree holder . 

Where an order for rateable distribution is 
made among rival decree -holders on a decision of 
the disputes among them without any objection 
on the part of the judgment debtor or without m 
any way affecting his rights, the order is not one 
under S. 47 C. P. C or a decree within the 
meaning of S* 144 C. P. Code. If the order for 
rateable distribution is set aside on appeal, tbere 
is no power to order restitution under S. 144 
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C IP. CODE (1908), S. 73. 

P, C^de. {Ayhng and Venkatasubba Row.JJ) 
Varada Ram\swami v. Umma Venkataratnam. 

42 M 1 J. 473 : 30 M L. T, 178 IH.C ) : 

(1922) M W. N 184 : 15 L ¥. 421 
(1922) Mad. 99 : 67 I. C. 546. 

S. 73— Proceeds of execution sale— 

Property sold free of mortgage Rights of mort- 
gagee. See (1921) Dig Col. 175 V. P. T 
Reddyar v. V. R. M. Arunachalam Chetty. 

04 I. C. 417. 

S. 73 —Rival decree-holders— Right of 

otic decree-holder being to impeach his rival’s 
decree as being fraudulent . 

An executing Court, when rateably distributing 
the proceeds of a sale in execut on, cannot go into 
the question whether the decree under which dis- 
tribution is claimed has been obtained by fraud. 

13 Bom - 154, overruled. {Matleort, C. J. Shah 
and Fawcett , JJ .) Dattatkaya Govixdseth 
LUBRI v. PURS40TTAM NiRAYANSETH DALI. 

46 Bom. 635 : (1922) Bom 31 : 
24 Bom. I. R. 1 : 65 I C- 600. 

S. IZ—Scveial attachments— Attachment 

before judgment— Effect of. 

Where there are several attachments before 
judgment and the moneys are realised before 
any of the plffs. obtains a decree, the moneys 
should be held to the credit of all tba suits and 
distributed between all the attaching creditors 
who subsequently obtained decrees. ( Kumaia - 
sttami Sastri , J.) Subr^maniam Chetty v 
Sankara Aiyar 15 I W. 531 : 

(1922) M. W. H. 262 : 31 M L. T. 70 {H. C ) 
(1922) Mad. 236 : 68 I C. 714. 

S. 73 (2)— Suit for recovery of money 

wrongly distributed . 

S. 73 (2}C P. C- does not imply that an execu- 
tion safe by virtue of which assets have been 
made available for rateable distribution can be 
attacked in a separate suit. The cause of action 
under the section arises out of a wrong distri- 
bution of assets and is entirely without relation 
to the manner in which those assets were obtain- 
ed. {Drake Brockman. J. C .) Lvkhmichand v 
ChatURBHUJ. 65 I C. 230 

— . S. 73 (2) — Remedy by suit — Assets not 

liable to be distr ibuted. 

Where the assets are not liable to be rateably 
distributed S. 73 (2). C. P. Code has no applica- 
tion, {Ayhng and Venkata Sttbba Rao y JJ ) 
Varada Ramaswamz v . Umma Venkataratnam. 

42 X L. J. 473 : 30 M. L T. 178 : 

(1922) M W. H. 184 : 15 L W. 421 * 
(1922) Mad. 99 : 67 I. C. 546 

S. 75 and 0. 26— Commission — Issue 

of — Judge delegating trial of material issues to 
commissioner— Validity of. 

S. 75 C.P. Code defines clearly the circumstan- 
ces under which a commission may be issued and 
does not authorize a court to delegate to a‘ com- 
missioner the trial of any material issue which the 
Judge is bound to try 16 Mad. 350 foil. 

i O 2b does not in any way amplify the scope of 
S. 75. {Abdul Raoof and Harrison , JJ.) Sawan 
Mal v. Kaunas Mal-Ckuni Lal. 3 Lah- 209: 

(1922) Lah. 47 : 68 I. C. 802. 


C. F. COPE (1908), S. 92. 

S, 82, 0. 23, R 3 and Sch, IX Para 20— 

Arbitration — Reference without intervention of 
court pending appeal — Award — Effect of. See 
(1921) Dig Col *177. Hari Prasad v. Mt. Soogni 
Devi. 67 I. 0. 123, 

S 88 and 0 35, K 5 — Inter pleader suit 

— Nature of. 

Where the defendants do not claim adversely 
to one another, nor is the plaintiff admitting the 
title of one of the defendants or is willing to pay 
or deliver the property to him, the suit is not an 
interpleader suit. [Ch alter ji and Pearson , JJ ) 
Asan Ali v Sarada Charan Kastagir. 

(1922) Cal 138. 

Ss. 89 and 96 — Award — Compromise 

modify i ng —Decree — A ppeal. 

A court is competent on an application under 
Sch. II para 20 C. P. Code to pass a decree on 
an award as modified by a lawful compromise 
filed by the parties and from a decree so 
passed no appeal lies except in so far as the 
decree is in excess of or not in accordance with 
the award so modified, ( Kanhaiya Lal J C. and 
Daniels. A. J C.) Hakim Fazal Ahmads 
Ex ay at Ahmad. 9 0. 1. J 219 ; 

(1922) Oudh 189 . 68 I. C 209. 

Applicability. 

S. 92 — Applicability of — Hereditary 

trustee— Suit against co-trustee for joint posses- 
sion, scheme and accounts-Sanction if necessary. 
See (1921) Dig. Col. 177 Appanna Poricha v . 
Narasihgha Poricha. 15 L W. 18 : 

30 H L T 1 : 45 M 113 : (1922) Mad. 17 (E.B ) 

S. 92 — Applicability of — Idol — Suit 

against trespasser on proper ty-Sanchon-Neces- 
sitv for , 

A suit by an idol in his juristic capacity against 
persons who are interfering unlawfully with his 
property or with his income is not governed by 
S, 92, C. P. Code 

It is not a correct proposition to say that an 
idol, who is being defrauded by his lawful guar- 
d : an or trustee, might be treated by a court of 
law on the footing of an infant and that any per- 
son claiming a benevolent interest in the fortunes 
of the said idol, would be permitted to maintain 
a suit in the name and as the next friend of the 
injured idol, ( Piggott , and Walsh , JJ.) Darshan 
Lal v. Shibji Maharaj Birajman 

20 A. L. J. 977. 

^S. 92 — Applicability of— Suit for a 

declaration of public right of way— Permission 
of court obtained under O. 1, R. 8— Effect See 
C. P. Code, O. 1, R. 8. 26 C, W, N, 587, 

- ■ — — S* 92 — A pplicabi l tty of — Mu t i — Sit i t by 
Chela of mutt for possession of office and emolu- 
ments— Forfeiture of office by reigning muhant . 

Where the chela of an asthal claims possession 
of the office of mahant and of the properties of 
the asthal in his own right alleging that the 
reignmg mahant has forfeited the office by con* 
trac'iog a marraige and other irregularities, the 
suit is not one falling within the scope of S’. 92 C. 
P. Code and the sanction of the Advocate General 
is not necessary therefor. ( Das and Bucknill , 
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0. P, CODE (1908), 8. 92. 


C P. CODE (1908), S. 92. 


JJ.) Mahant Raghunath Dasv. Sheo Kumar 
Misser 67 I. C 464. 

S. 92 —Applicability— Private trusts Sec 

Hindu Law— Will. 49 I A 100 

S 92— Applicability of— Suit for decla- 
ration that defendants are not trustees of a temple 
—Suit outside section. See (1921) Dig. Col. 178. 
Nilkanth Devrao v , Ramkrishna Vitiial 
Bhat. 46 Bom. 101 : 64 I C. 353 

“S. 92— Applicability of -Will— Bequest 

to charity — Administration — Suit for, 

S. 92 of the C. P. Code deals with completed 
trusts and is inapplicable where that stage has 
not yet been reached. Where the will of the 
deceased testator bequeathes a legacy for the 
constitution of a trust the proper remedy to 
enforce the provisions of the will is by an 
administration suit. A suit for the administration 
of the trusts of a will which contained disposition 
for charitable purposes is not bad because it is 
not brought under S. 92 C P Code ( Wallis , C. 
3 and Kumai aswamy Sasiry , J ) Annavarapu 
Nacharamma v. Malladi Venkatappayya. 

31 M. L. T 63 (H. C.) : 16 L. W. 922 

— S.92 — Bar to suit- Decree in suit under 

S. 5 of the Rel. End. Act. See (1921) Dig. Col* 
178. Sahayram Chakravarthy v. Khagendra 
Nanda. 26 C W. N. 504. 


— S. 92 — No limitation . 

Where a suit is brought by plffs, not in asser- 
tion of their individual rights but on behalf of 
the general public who are interested in the 
institution for the settlement of a proper scheme 
of management of the charities and for other 
relief there is no bar of limit ition. (Spencer and 
Devadoss, JJ ) Gopu Nataraja Chetty 7* 
Rajammal. 43 M. L. J. 448 : (1922) Mad 394 
(1922) M. W. IT. 464 . 31 M L T. 125 (H.C ) * 
16 L. W. 122 : 69 I. C. 15. 


Court for directions and for modifications <o be 
made m the scheme already existing, the proper 
remedy for defects discovered in the original 
scheme is to apply by petition to the court that 
framed the scheme and not to file a regular suit 
Quaere Whether Courts have inherent powers 
to alter schemes without a fresh suit being 
brought for the purpose when there is no provi- 
sion for altera* ion in the scheme ? 

2i B 45 ; 43 I. C. 772 Ref. 

The mere fact that m a prior suit a prayer for 
the settlement o‘ a scheme was not granted will 
not prevent a renew ed attempt being made by a 
suit to have a scheme framed when the occasion 
arises at a later date. 36 M. 364 , 37 C 870 Ref. 
(Spencer and Krishna n , JJ) Govindasami Naidu 
V. Uchappa Goundan. (1922) M W. If. 477 ; 

(1922) Mad. 413.* 


. . n * 4> ~~* C0 P e of— Suit for removal of 

trustee— Private right to office. 

S. 92 C. P. Code provides for the institution of 
a representative suit by the beneficiaries to 
secure the proper administration of a public 
trust either by the removal of the existing trustees 
or by the settlement of a scheme by which the 
object of the trust can be properly carried out. A 
dispute between rival claimants to the office of 
trustee does not fall within the section. In order 
to bring a case within S. 92 C. P. C the suit 
must be a representative one, brought fot the 
benefit of the public and to enforce a public right 
m respect of an express or constructive trust upon 
a cause of action, alleging a breach of trust or 
necessity for directions as to its administration 
against a trustee of such express or constructive 
trust. Such a trustee may be a dejure trustee or 
a trustee de son tort, (Lindsay and Kanhaiya 
Lal.JJ.) Puttu Lal v Daya Nand, 

20 A. L. J. 7X2 : L. R 3 A. 455 . (1922) All. 449 : 

68 I. C. 786. 


S. 92 — Persons having an interest . 
Nature of interest required — Descendants of 
founder— Decision as to character of property 
-—Scheme suit— Removal of trustee— Denial of 
public character of trust— Description in deeds. 
See, (1921) Dig. Gol. 178. Vaithinatha Aiyar 
v. Th£yagaraja Aiyar 68 I. C. 631. 

S 92 and 0, 40, R, I, — Receiver — 
Appointment of— Trustee appointed by temple 
committee — Removal. See. 1921. Dig Col. 
181. Kuppuswami Mudaliar v , Subramaniam 
ChettiaR. 16 L. W. 927 * 681. C. 565. 

— — — S. 92— Sanction — Form of— General 
terms— Relief need not be confined to those 
sanctioned— Death of party pendente hte— Right 
of others to continue. See (1921) Dig. Col. 180. 
Raja Anand Row v . Rama Das. 

30 M. L. T. 194 (H. C.) 


Z — S, 92— Hereditary trustee — Advisory 
Board— Creation of a new body— Inexpediency 

Where a hereditary trustee has been appoint- 
ed and the control of the charity left m him and 
the legislature has not thought fit to take away 
from the cDntrol or administration of the trust, if 
is not for the court, because it may think that Is 
undesirable „th*it charitably funds should be ad- 
ministered by one man without conirol or even 
without audit to impose a control which was not 
part of the original trust But the Court has 
very wide powers under S. 92 C. P. Code and the 
circumstances under wh.ch those powers, should 
be exercised are clearly stated by the Privv 
Council in 43 C 1085, 1101 (P. C.) (Sir Walter 
Schwabe. C. J . and Odgers t J ) Doraxvelu 
Mudaliar v. Adijecesavalu Naidu. 

(1922) M. W. If. 620: (1922) Mad, 409. 


— $. 9 Successive suits- Maintainability 

of— Application for amendment of scheme* 

When a scheme drawn up by a Court contains 
a provision permitting parties or persons interest- 
ed in the religious institution to apply to the 




trustee for accounts— Sanction- 

A suit by a trustee agamst his co-trustee for 
accounts of management is a sujt coming within 
S. 92 C, p. C. and sanction of the Advocate 
General is necessary for the suit, (Sadasiva 
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C P. CODE (1908), S. 92. 

Aiyar and Coutis Trotter , }],) Govindasami 
Kadavakan v . Kaliapercmal. 

(1922) K¥ N. 83:161 V 155 : 

66 I C. 837 

S. 92— Trustee — Removal of — Grounds 

for — Archaka and trustee same individual — 
Committee of supervision. 

The mere fact that the hereditary trustees of 
a temple are also its archakas is no ground for 
their removal though it is not desirable that the 
two offices should be combined m the same in- 
dividuals. It is possible to appoint a committee 
or some other authority to supervise their 
management. Where the hereditary archaka trus- 
tees of a Hindu Temple have long been acting 
bona fide m the belief that they were the owners 
of certain lands subject to the performance o f 
services to the deity and have been appropriating 
the surplus income of the lands, they are not liable 
to removal. { Abdur Rahtm and Moore , JJ.) 
Mutteyi Srinivasacharyulu v. Dinavati 
PratyaNGA Rao. 30 M. L. T. 101 : (H C ) 

64 I C. 816 

S 92 — Removal of trustee — Failure to 

keep accounts — Doubt as to existence of trust , 
Where there is considerable doubt as to whe- 
ther there is a trust in respect of certain pro- 
perties, the omission of the alleged hereditary 
trustees to maintain proper accounts without any 
wilful default on their part is no ground for 
their removal. (1918} M. W N. 786 foil. 16 L. 
W. 247 dist {Spencer and Devadoss,JJ t ) Jak 
kamReddi Seshadrx Reddi v. Sir S. Subra- 
MANIA IYER K. C. D. E 16 L. W. 839. 


S, 92— Retrieval, Grounds of — Hindu 

temple— Dharmakarta — Position of, that of a 
trustee ■— Assertion of private ownership in 
trust property — Falsification of accounts— See 
Religious Endowment 

31 M. L. T. 1 (P, C.) 


S. 92 — Trustee de son tort-Sw*/ against 

— Maintainability of. 

A suit under S. 92 C. P. Code is maintainable 
against a trustee de son tort who has without title 
chosen to take upon himself the character of 
trustee. {Rafiq and Lindsay , JJ } Ram Bilas v. 
Nitea Nand. 

44 A. 652 : L. B. 3 A. 365. 

(h ) — Alienation by trustee — Suit 
for declaration of invalidity —Maintainability- 
When granted— Scope of section. 

S. 92. C.P. Code is intended to be an exhaustive 

S tement of the law applicable to suits based 
i*n any alleged breach of any express or con- j 
Structive trust, created for public purposes of a I 
charitable 9* religious nature, j 

A declaration regarding the validity of an 
alienation by a trustee comes within S. 92 (h). if 
the result of a declaration is not to produce any 
effect oh the parties, but will only be a stepping 
stone for further litigation, the Court ought not to 
exercise its discretion and grant a declaration of 


C. P. COBE (1908), S. 97. 

such a nature. {Piggolt and Walsh, JJ*) Mufti 
Ali Jafar v. Fazal Husain Khan, 

20 A. L. J. 557 : L, B 3 A 352 . 

4 IT P. L. B (A) 131 : (1922) A 349 : 

44 A. 622: 67 I. C 658. 

S. 96 — Appsal — Decision m favour of a 

party. See (1921) Dig. Col. 182 Bomkesh Seth 
v. Bhutnath Pal. 64 I. C 689, 

S, 96 (3)— Compromise — Consent — De- 
cree based on— Distinction 

Held by Coutts Trotter, J , — A decree to which 
the pleaders of both parties had consented is a 
consent decree, though subsequently at the time 
of passing the decree, one of the parties resiled 
from it. From such a decree there is no appeal. 
41 M. 233 not foil {Sadasiva Aiyer and Coutts 
Trotter , jj) Govindasami Kadavakan v, 
Kaliaperumal. (1922) M. W. N. 83 : 

16 L. W. 155 : 66 I. C 837 : 

Ss. 98 (3) and 104 (2) — Oral compro- 

mise — Refusal to recognise— Appeal— Decree pass- 
ed tn accordance with — Further appeal 
The trial court refused to record an oral com- 
promise alleged by the defendants on the 
ground that all the parties to the suit had not 
joined the compromise. On appeal, the District 
court found as a fact that all the parties had 
agreed to the compromise and passed a decree in 
terms of the compromise. On a further aopeal 
to the High Court, held , that the order of the 
District court was final under S. 104 (2) C P 
Code and that the decree passed by him fell 
under S. 96 (3) C. P Code and was not appeal- 
able. 27 M L. J. 173 ; 46 I C 775 diss (Le 
Rossignol and Campbell , JJ ) Guecharan Singh 
v Shibdev Singh. 3 Lah. 175 ; 

C1922) Lah. 309 : 66 I. C. 258. 

S. 97 — Preliminary decree Appeal 

against— Passing of final decree— Effect of. 

There is a difference between cases where the 
final decree is passed before the aopeal is 
preferred from the final decree and cases 
where it is passed after the appeal is prefened 
In the latter case the appellate court is competent 
to hear and dispose of the appeal. 25 
C. W N 776 ; 18 C L J 214 18 C L J 321 
Ref, ( Newbonld and Panton , J7.) Mea Hussain 
Khan v Sheikh Samir, 68 I, C. 475. 

S. 97 — Preliminary decree — Appeal 

from — Passing of final decree — Effect of. 

Where there are preliminary and final decrees 
in the same suit an appeal against the prelimin- 
ary decree alone cannot be maintained unless it 
is instituted before the passing of the final decree 
36 Cal 762 ; 30 All, 479 ; 37 Mad. 4$5 ref {Haiti- 
fax } AJ.C.) Biharidas v Bajrangdas, 

(1922) Nag. 179 :67 I. 0. 261. 

S. 97 — Preliminary and final decree — 

Duty of party to appeal against both , 

Where a final decree has been made, whether 
or not an appeal had been preferred agaihst the 
preliminry decree it is the duty of the party ag- 
grieved by the final decree to appeal against the 
final decree* An appeal therefore, against the 
preliminary decree after the passing but before 
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C. P. COBP (1908), S, 99. 

the signing of the final decree and without 
challenging by appeal the final decree is useless 
and could not be entertained. 18 C. L, J. 321, 32 
All. 225, 26 Cal. 762 foil. ( Broadway , J.) Gayda 
Ram v . Sunder Lau ' 67 I. C. 278 

« 

S. 99 and 0. 1, R 9— Objections as 

to non-jotnder — Procedure . 

Per Ramesam , J : — Objections as to non -join- 
der should be taken at the earliest opportunity 
aud if so taken fall under two heads : — 

(1) If it is absolutely necessary to hue the 
absent party, he ought to be added unless the 
plff. refuses to add hun, when the suit should be 
dismissed. If the trial Court erroneously pro- 
ceeds with the suit, wthout following either of 
these courses, the objection can be repeated on 
appeal and the appellate Court may dispose of it 
in one of the two ways aforesaid 

(2) If it is not a case of imperative necessity but 

only a matter of convenience oi expediency either 
the absent party may be added or the suit may 
be tried without him. In such a case the objection 
if repeated in appeal may be dealt with similarly. 
(Spencer and Ramesam , JJ.) Thina ShaNMUGa 
Moopanar v , Mona Chuna Nana Subbayya 
MooppaNAR. 42 M L. J. 133 : 

(1922) M. W. N 106 : 15 L. W. 233 * 
(1922) Mad 317 : 31 M, L. T. 266 (H. C ) 

S. 99— Power of attorney— Institution of 

sud under — Defect in power — Special power and 
not a general power — Mere irregularity Sec 
C. P* Code, O. 3, R. 2. 24 Bom. L.R. 1302, 

•t — S.*99 — Re-trial — Gtounds — Omission of 

Judge to sign deposition of witness . 

Where the deposition of a witness is signed 
only by him, but not by the presiding judge, the 
omission is only an irregularity but does not 
afford a ground for retrial so long as there is no 
doubt it was recorded by the Judge (Batten, J , 
C.) Alamsingh Jath Gopaldas. 

68 I. C, 664. 

— — — S. 100 — Appellate Court Powers of, to 
decide issues of fact. 

Per Milter , C. J : It is not for the High Court, 
sitting in second appeal, even if it thought that 
certain evidence had been _ improperly rejected 
by the lower court, to weigh that evidence as 
‘against the evidence on the other side and arrive 
at a conclusion of fact upon the matter, except in 
cases where on the evidence only one conclusion 

is possible for any court. 

Per Jwala Prasad, J : Where once a second 
appeal has been properly laid, the ordinary rules 
under O. 41 and O. 42. C. P Code will apply— 
WH\} a finding of fact is set aside and the 
evidence on the record is sufficient, there is 
nothi^to, prevent the court from going into the 
evidence and determining the case finally under 
0. 41* R. 24. ( Miller , C.J . and Jwala Prasad , J } 
Lochan Rai v. Dala Sant Prasad. 

3 Bat. L« T. 303 : (1922) P. 417 : 65 I. C. 536. 

- S. 10Q— Appellate order not appealed 

against tn time — Amendment of the decree relat- 
ing to a clerical omission op error as regards 
fqterpst — Subsequent filing of appeal — Question 
ofi tf^crest not attached — imitation , 

Y— 13 


C. P. CODE (19081, S, 100. 

Where long after the lime for filing a second 
appeal had expired, an amendment o* the decree 
relating to a mere clerical error as regards 
calculation of interest was granted and thereafter 
a second appeal was filed, but no objection was 
taken therein as regards the interest, Held the 
second appeal was barred by time, [Stuart, J ) 
Shimbhu Prasad v, Ramjas. B, R. 3 A. 27. 

Custom. 

S. 100 — Appellate judge, Duty of to 

arrive at clear findings. 

# It is the duty of the judge in his judgment when 
sitting as t^e final court of fact to state clearly 
what his findings are, and the High Court sitting 
in second appeal cannot deduce from casual state- 
ments in (he judgment findings of fact which are 
not clearly expressed. ( Newbould and Panfun, 
JJ,) JoGENDRA KlSHORE ROY V SHEIKH AKTAR. 

67 I C. 998. 

• S. 100 — Custom — Certificate as /o — 

Second appeal, 

On second appeal, the quest*on of custom must 
be confined to that set out in the certificate grant- 
ed by the lower appellate Cr.urt. ( Scott Smith 
and Abdul Raoof , JJ.) Nathu v Banna 

3 Lah 344. 

S 100 — Custom — Burden of proofs 

Necessity for certificate. , 

Where a question of burden of proof dearly 
involves a question of custom, an appellant is not 
entitled to argue it on second appeal without a 
certificate. ( Abdul Raoof and Harrison , JJ ) 
Milkhi v Mussammat PunNI 2 Bah. 348 : 

66 I. C. 492. 

S. 100 — Custom — Finding on Nature 

of. 

A finding on a question of custom is a mixed 
finding of fact and law. ( Rafiquc , and Piggott, 
JJ.) Shamsher Singh v. Pyare Lal 

(1922) All. 88 : 64 I C. 956 : 20 A. L. J. 57 : 

L. R 3 A. 87. 

S. 100 — Custom — Pi exemption — Atnqd 

question of fad and law — Interference in second 
appeal , 

The question of the custom of pre-emption 
cannot be put on a wholly defferent basis from 
the question of a custom alleged to govern the 
parties m any other matter. A finding on t^e 
question of custom must be treated as a mixed 
question of fact and law, and if it be shown that 
the finding of the lower appellate court proceeds 
upon some clear error of law. or misinterpreta- 
tion of a document, the finding is open to inter- 
ference m second appeal. ( Hears , C,J,and 
Piggott , J 0 Yaqub Ali v. Tajjamal Husain. 

Z. R. 3 A. 504. 

S. 100 — Discretionary matter — Second 

Appeal — No interference in. ' 

Unless a very strong case is made out a court 
of second appeal will not interfere with the dis- 
cretion of the court below in passing a decree for 
money payable in instalments, especially where a 
large portion of the amount decreed consists of 
interest 15 C.W.N. 1088 Ref. (Abdul Raooff and 
Martinem , JJ,) Bhup Chand v. Ude Ram 

(1922) Bafe. 33$. 061. 0. 14?, 
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C. P CODE (1908). S 100. 

S 100 Rrrot of law —Misunderstand- 
ing pat tie* i, case. 

Mis-undersUnding the case of a party and not 
giving proper effect to a statement is an error of 
Jaw and can be gone mto in second appeal 
{Hopkins, S, M. and F reman* le ♦ J,M)Gk URi 
Shankar v. Umrao Singh 

L, E. 3 A, 222 (Rev) * * U P L. E (B.B.) 43, 

S, 100 and 0. 41, E 17 — -Expat tc heating 

of appeal— Interference on second appeal . 

Where the lower appellate court has decided 
an appeal exparte, the H'gh Couit has p,?wer to 
interfere in second appeal on the ground that toe 
lower appellate Court acted irregularly in hear 
ing the appeal exparte. 

30 M. 5l foil ; i I, C. 329 dissented. {Martmeau 
and Harrison , JJ -} Gulam Haidar v, Jhvan. 

3 Lah 357, 

Evidence. 

S VMJ— Evidence of — A ppi eciai ion of. 

In second appeal the H’gh Court will not 
entertain any question as regards the weight to be 
attached to the oral evidence in a case ( Daniels , 
J . C.) BhcdhaR SlNGT v. Bhikam Singh. 

65 I, C. 370, 

- ’ " S. 100 — Evidence — Commission 1 1 * s 

report— Failure of lower appellate court to consi- 
der. 

The repoit oi the commissioner in a case of a 
boundary dispute is an important piece of evidence 
and should be considered by the lower appellate 
court An omission to do so justifies the second 
appellate court m remanding the case to the lower 
appellate court [Contis and Das, Jj.) Mcssaat- 
mat Sonekcar v. Baidyanath Sahay 

3 Pat. L T 483. 

S. 100 — Evidence — Misreading of — 

Ground for second appeal . 

Where the lower appellate Court comes to an 
erroneous decision owing to a misreading of the 
revenue records, the High Court can interfere in 
second appeal, (Wilb i force, J ) Malik Khan v. 
Nawab, 4 Lah, L. J. 307. 

Pinding of fact 

s. 100— Finding of fact. 

A pare finding of fact based on evidence cannot 
be disputed in second appeal. {Lyle, 4. J. C .) 
Niamat Ali V. Ashiq All 9 0 L. J. 127 : 

(1922) Ondh. 96 : 67 I, C. 803. 
See also Abdul Razzaq v. Muhammad Haj 
IAIN. {1922} Oudh, 11:9 0. L. J. 131. 

S. 100— Finding of fact— Admissibility 

of evidence— Erroneous view— Interference. See 
(1921) Dig. Col* 184. Swami Dayal v. Ram Das. 

64 I. C 86. 

S. 100 -Finding of fact — Adverse 

possession— Prescription. 

f A finding of the lower appellate court that the 
^possession of a party to the suit has not been 
adverse for a coat nuous period of 12 years is a 
finding of fact which cannot be reached in second 
appeal. ( Martinedu, J .) Mahomed Azimkhan v . 
StJLtAN Ahmed Khan. 4 Lah. L, 3 309. 

- S* 100 ^Finding of fact— Alienation by 
fftttdn Widow— Necessity. 


C. P. CODE (1908\ S 100* 

Ord narily it will not be for a court of second 
appeal to determine whether there is sufficient or 
insufficient evidence in support of a finding that 
an alienation by a Hindu widow was or was not 
suppoued by neces lty {Stuart and Snlaitnan , 
Jj j Udai Bhan Singh v Gajendra Singh. 

L E. 3 A. 376. 

S 100 - Finding o f fact — Ancestral 

Property See (192!) Dig. Col. 184 Bishin Datt 
v . Kishen D atta. 67 I. C. 439. 

— S. 100 — Finding of fact, 

Where he Lower Appellate Court rarived at 
the findnig on relevant evdence and certain 
admissible registered deeds that there was a 
partition. Held ; tha* b*ing a finding of fact was 
conclusive. {Stuart, J.) Syed Mohammed v. 
Sayed Manzui* Hasan. (1922) All. 283. 

— 3 . 10 0— Finding of fact when not bind- 
ing on the Court of second appeal. 

When there is { 1 } no evidence (12 Cal 972) or 
(ii) no sufficient legal evidence (16 I. C 887) or 
( ii) important evidence is ignored (103 P. L. R. 
1915) or (iv) only a coloutable pretence of 
considering rhe evidence is made (38 I C 5b 1) 
or (v) there is no honest and complete cons dera- 
tion, a (hiding of fact can be contested in second 
appeal. Otherwise it is final (18 Cal 23 P C) 
{Scot -Smith and Abdul Raoof . JJ) Ram Singh v. 
Ganga Ram 3 T ah 389 : (1922) Lah 356 (2). 

■$. 100 —Finding of fact— Ancestral 

property— Plffs t elation ship 

Findings as to the relationship of ihe plff. and 
the ancestral character of the property in dispute 
are findings of tact binding on the court of second 
appeal. Broadway and Moti Sugar . //.) 
KaRtar Singh v. Kirpa Singh. 

30 P L E. 1922. 

S, 100— Finding of fact — Breach of 

; Contract . 

A findi ig t ’at it was the defend »nt who cora- 
mdted thi breach of contract and not the plff. is 
one of fact with which the High Couit will not 
interfere in second appeal. ( Shadi Lai , CJ. and 
Wilbcrforce , JX Weld and Company v. Har 
ch aran Das. 4 Lah L, 3. 317. 

S. 100 - Finding of fact— Building— 

Moveable or immoveable propert r . 

It is a question of fact in each case whether a 
particular house and the building materals are 
moveable or not and the High Court will not 
interfere with the findings of the Court below in 
second appeal 8 C. 590 Ref. {Hears, C. J. and 
Barter ji, J.) Jit an Tamboli v. Nanko. 

L E. 3 A 128 . (1922) All. 45 

S, 100 — Finding of fact — Burden of 

proof — Error as to — Interference . 

Def ts. executed a mortgage in favour of the 
plff. for Rs. 4,580, made up of sums due to pfci- 
vioas mortgagees, previous debts due on account- 
price of buffaloes and payment of debts due to 
other persons. Before tbe Sub-Registrar the exe- 
cutants admitted receipt of full considetatibh, but 
at mutation they stated that the whole of the dbff- 
sideration had not been received. In 
plff. for possession as mortgagee. Held, that thp 
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question of onus probandt arising in this case 
was a quest on of law rendering a second appeal 
competent ( Broadway and Wilberforcc , JJ .) 
GaNGA Ram v, Rulia. 2 Lah. 249 . 64 I C 901 

S. 100— Finding of fad— Custom 

The High Court in second appeal can consider 
whether the facts found in a particular case are 
sufficient to suppoit the existence of a valid 
custom. (Dhobley A J.C,) Krishxaji v Nila- 
ranth. 18 N . L , E. 163. 

S. 100 — Finding of fact — Custom- 

Power of High Court to interfere 

Where a question arises as to the existence or 
non-existence of a particular custom and the 
lower appellate court has acted upon illegal evi- 
dence or on evidence legally insufficient to esta- 
blish an alleged custom, the question is one of 
law and the High Court is entitled in second 
appeal to consider whether the finding is based 
on sufficient evidence. The High Court m secoi d 
appeal has jurisdiction to consider the evidence 
given in support ot an alleged custom and to 
determine whether or not ihat evidence s suffici- 
ent in point of law to establish the custom set up. 
Where the lower appellate court after examining 
the evidence legally and properly and not having 
rejected admissible evidence finds that the evi- 
dence is n t sufficient to establish a custom, no 
question of law can arise. 30 A 3 i 1 , 37 A 125 * 31 
A. 557 ; 45 C. 285 Ref. (Stnai t , J ) Shakira Bibi 
v . Nandan Rai. 4 U P L. E. 93 : 

(1922) All. 241 * 66 X C 613 

• S 100 —Finding of fact — Existence of 

custom of privacy —Second appeal. 

A question as to .he existence oi a culinary i 
light of privacy in a town is a question ot lact ] 
and when the evidence on both sides has been | 
considered- by the lower appellate Court the High I 
Court will not interfere xn second appeal 45 C. | 
285 ; 46 C. 189 ; 37 M. L J. 199 foil, f Fawcett , 
j, C . and Kunp , A J . C.) Shah Mahomed v, 
Ramzan. 66 I. C. 833. 

S. 100— Finding of fact— Deed— Con- 
veyance— Inclusion of shamilat land— New plea. 

The finding of the lower appellate Court that 
no ' shamilat rights were sold with the proprietary 
land is one of fact and is not a matter to be 
decided in second appeal. 

3 P. R. 1917 and 85 P R. 1919, foil 

The question that the defendants were entitled 
to the shamilat land as a natural accretion to fbe 
proprietary land not having been raised in either 
of the lower Courts cannot be raised m second 
appeal. {Shadi Lal>G- J • and Witberforce t J.) 
Karam Chand v . ViR Singh. 3 Lah. L J. 470 . 

— S. 100— Finding of fact — Deed open to 

one of two constructions— Interpretations of — 
Objection that appeal to lower appellate court 
was time barred. 

Where it is possible to read the woids of a 
document in dispute either way, it is open to the 
lower appellate court to adopt whichever read ng 
appears to be more reasonable to it after consi- 
dering all the connected circumstances aud where 

has done so, its finding as to what the words in 
4&|>jate really are ? is a finding of fact which 


C. P. CODE (190S), S 100. 

cannot be questioned in seccud appeal. An ob- 
jection that the appeal to the lower appellate 
court was presented out of bine being a question 
of law may be taken on Second Appeal, (Scott 
Smith and Abdul Qadir^Jj.) Nigahia Ram v. 
Bhagu Mal (1922} Lah. 240 65 I. C. 580. 

S. 100— Finding of fact— Dharmasala 

always treated as private property- Binding in 
Second Appeal. See Rel Endowment 

3 Lah L. 3. 514. 

S. 100 —Finding of fact — Interpretation 

of documents — Jnfcicnce 

Interpretation of documents and . inferences to 
be drawn from that interpretation are not mere 
questions of fact and even concurrent findings 
based on such interpretation and inferences can 
be set aside m second appeal. ( Dhobley , A /. C.) 
Krishxajiv Nilkanth. 13 N L E. 163. 

S. 100 — Finding o r fact — Errors in — Not 

open to consideration on second appeal. See, 1911) 
Dig. Col, 185 Bhagwan Singh v. Niranjan 
Singh. 67 1. C . 436« 

S 100— Finding of fact— Errors in — 

No interference in second appeal. See (1921) 
Dig Col. 184. Ahmad Husain v. Umrao Fatima. 

64 I. C 223, 

S, 100— Finding of fact — Erroneous 

view of law— Interference * 

The finding of fact of a lower appellate court 
which picceeds on an erroneous view of the lawj 
and w.nch is iucons’stent with the facts recited, 
can be interfered with by the H’gh Cour\ {Pig' 
gott and Walsh, JJ.) Sabal Singh v. Salik Ram 
Singh. 44 A 602 : 20 A L. J. 478*. 

L, B 3 A 301 4 U P L E (A) 93 i 
(1922) A 188 . 67 I 0. 67. 

S 100 -Finding of fact— Considera- 
tion of evidence i nadequtae —Remand. 

Where the Judgment of the court below is not 
satisfactory and the court has not come jto a 
finding on a consideration of the whole evidence 
on the pomt, the case should be remanded for a 
rehearing. (Suhrawardy and Cuming* JJ.) Isap 
Ali v Satis Chandra Rov\ 651 C. 504; 

S. 100— Finding of fact — Discussion of 

evidence — Pai titioru 

Where the judgment of the lower appellate 
Court leaves no room for doubt that the material 
evidence in the case has been considered, the mere 
fact that reference in detail is not made to every 
piece of evidence, does not vitiate its judgment. 
The findings of fact would therefore be b ndmg 
on second appeal* The question whether there 
has been a partition in a Hindu family is one of 
fact. (Broadway and Abdul Raoof* JJ.) Nathu 
Shah v. Haveli Shah, (1922) Lah. 140 : 

65 I, C, 475. 

S, 100— Finding of fact Gift — Nature 

of. 

A finding that a gift was an absolute one enu- 
ring for the benefit of the donee’s descendants is 
one of fact and cannot be interfered with in 
second appeal. {Scott Smith and Abdul Racwf 
JJ ) Allah Jawaya v. ADih« 4 Dak* X, J* 4fiT* 
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C. P. CODE (1908), S. 160. 


S 100— F hiding of fact— Inference. 

WhtJii the lower appellate court lays dow t the 
essentials tor a certain conclusion and goes on to 
say that m that particular case all those are not 
clear, it amounts to a hnduig that the essentials 
necessary for that conclusion are absent in that 
case A finding of tact cannot be inteifered with 
in second appeal, (Hopkins S. 3/.) Achutanaxd 
Pandby v Khelawan. I E 3, A 231 (Bev ) 


* -S, 100 — Finding of fact — Insufficiency 

of evidence * 

A finding of fact cannot be attacked in second 
^appeal on the ground of the insufficiency of 
evidence. ( Kewbould and Panton t JJ.) Prosanna 
Kumar Bedanta v Madhu Badya. 

68 I 0. 500. 

S, 100 — Finding of fact— MtsconsU action 

of evidence* 

It is not open to (he High Court in second 
appeal to upset a finding ot fact on tae ground 
that the evidence on record has not been pioperly 
appreciated bv the court below. (Chevis A. C. J 
* Abdul It a oof, J.) Jadu Nath v Raman Mal. 

4 Lah. L. J. 426 

» — S. 100 — Finding of fact-^Evtdencc — 

Absence of* 

The question whether there is any evidence i, t 
support of a finding of fact is a question of law 
with which it is competent to the High Couit to 
Interfere m second appeal, 23 C. W, N. 315 lef. 
\Wanir Hasan , A. J . C.) Ghulam Sarwar KhaN 
v . Mahomed Ali Khan. (1922) Oudb. 98 . 

65 I. C. 398 


S. 100 —Finding af fact — Inadmissible 

evidence — 1 nierference . 

• Where a finding of fact is vitiated by the consi- 
deration ot inadmissible evidence, it is open to 
tfie High Court in second appeal to come' to an 
opposite conclusion on a consideration of the evi- 
dence. (Stuart, J) SaktoCMai. v , Gopal 
Chand* 4 XT P . L* R, (A). 5 : (1922) All. 439 . 

66 I. C. 313. 

' * Sf 100 —Finding of fact— Inadmissible 

-evidence— bindings based on— Open to attack in 
second a p peal, 

Findings of a lower appellate Court based on 
inadmissible evidence can be impeached m 
Second 'appeal. 2 W. R 74; 21 C L J. 45 Ret 
(Mookerjec and Chotzncr* JJ.) Tarakumar 
Ghose v . Kumara Arun Chandra Singh, 

7 36 C. E. J, 389 


1 S. 100 Finding of fact — Inadmissible 

evidence— FUght to question , 

A finding of fact arrived at on a consideration oi 
evidence which is inadmissible and which proreed' 
partly on such evidence can be assailed in second 

’ 11 \ S' o01 foI1 A Roadway and Abdul 
Kadir, Jjh) Balwant Singh v . Baldev Singh. 

2 Lab. 271 . 64 I. C, 929. 


can be examined by a High Court in second ap- 
peal. 47 C, 107 ; 33 P, L. R 1918 Ref. ( Broadway 
and Abdul Qadir t JJ.) Munsha Singh i>. Uttam 
Singh. 4 Lab. L J 31 : 4 IT P. L E (Lab) 18 : 

(1922) Lab 65 : 64 1. C. 428. 


| ^*S. 100 —■ Finding of fact — Family 

arrangements — Binding nature of. 

The question whether a family arrangement is 
beneficial or detrimental to the interests of the 
minor members of a family and therefore bind- 
ing or not binding upon them is one of fact and 
cannot be attacked in Second Appeal, (Broadway 
and Abdul Qadir , JJ* ) Thakur v, Jawala, 

4 Lab, L. J. 40. 

S. 100 — Finding of fact— Genuineness 
of documentary evidence . 

The question whether a piece of documentary 
evidence is genuine or forged is one of fact. (Hop- 
kins, S, M ) Gatti Singh v Court of Wards, 
Xuchaisbr Estate. L R 3 A. 248 (Bev.) 

s, IQO— ‘Fmding of fact — When open to 

question — Evidence not properly apptaised * 

A finding of fact by the lower appellate court 
reached without considering material evidence 
in the case Will not be accepted. ( Pndtaux , A t /, 
C) Lal Singh v. Parashram. (1922) Nag 226 : 

68 I. C 3321 


S. 100 — Finding of fact— Whole evidence 

not considered — Effect . 

A finding of fact which has been arrived at 
without the consideration of the entire evidence 
on record is not binding on the court in second 
appeal. (Coutts and Das JJ.) Lala Girja 
Prasad v Jagal Kishore. (1922) P. 508 


from facts found — Interpretation of documents 
— Custom or usage, 

Court cannot interfere with 
the findings of fact of the Court below in second 
appeal it can consider whether the facts found 
are sufficient to support a custom alleged. 41 M. 
L, J 437 ref. Interpretation of documents and 
inferences to be drawn from that interpreta- 
tion are not mere questions of fact and even con- 
current findings based on such interpretation and 
J? ™? n 5 T es can 1)6 set as?<Je second appeal. 24 
6 ® 4 ref ' WtoNey, A.J.c.) P Krishna 
Rao v. Nilkanth. - 5 N. I. j. 25 : 

(1922) Nag. 52. 

7 7 ®: 100— Finding of fact— Joint Hindu 

family — binding as to status. 

Where the principles of Hindu Law applicable 
tot.iecase have been correctly appreciated by 
the lower appellate court a finding as to whether 
certain persons form members of a joiDt Hindu 
" ot if, 3 of fact with which the 

; C ° aTt interfere m second appeal! 

(Wilberforce and Abdul Qadir, JJ.) m T jjaya 
wanhi n. Ishar Singh. S Lab. 

67 I. 0. 788! 


. . * . ® — ivo evtacnce 

Interference in second appeal* 

mere a finding oi fact is based on no evidence 
•Whatever or on purely conjectural grounds it 


Entry 1 n record of rights* 

Where on a consideration of the entire evi 
in the case the lower appellate cowt has 
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to the conclusion that the relationship of land- 
lord and tenant exists between the parties aod 
that the presumption raised by an entry in the re- 
cord of rights has been rebutted, the finding is 
one of fact with- which the High Court cannot 
interfere in second appeal. ( Newbould , J ) Karim 
Bux v , Dwarakanath Kar. 64 1 0. 190 

* S. 100— Finding of fact — Mistake as to 

— No interference, 

A finding of fact cannot be interfered with on 
second appeal though the error is gross and in- 
excusable. ( Leslie Jones and Wilbcrforce, JJ.) 
Hayat v Firm of Dttu Ram Raju Ram. 

4 Lah. L J. 484. 

S. 100— Finding of fact — Negligence, 

The question of negligence is very largly a 
question of fact. ( Richardson and Snhrawardy , 
JJ,) Sybd Sadag Reza v. Khoshmohini Dasi. 

(1922) Cal. 31?. 

. — — S. 100 — Negligence — Mixed question of 

law and fact Whether can be reviewed in second 
appeal, 

A finding that there was a gross negligence on 
the part of a LambaTdar involves a question of 
mixed fact and law and is open to review in 
second appeal. (Lindsay and Kanhaiya Lai , JJ) 
Asad Au v Faiyaz Alt. (1922) All. 421. 

— . S, loo — Finding of fact — Nuisance — 

Mixed question of law and fact . 

Where the principles of law applicable have 
neither been ignored nor violated, a finding as to 
the existence of a nuisance is binding on the court 
in second appeal. 31 1. C. 62 ; 106 p. R. 1888 ; 40 

B. 401 Ref (N. R , Chat ter jee and Suhrawardy. 
JJ,) Chairman of the Municipal Commis- 
sioners of Dacca v, Krishna Das Nag. 

36 C. I. J. 189 : 641. C 168. 

S 100 — Finding of fact — Partnership 

) not one. 

A finding that there was a partnership as 
jdefined in the Contract Act is not a finding of fact 
by which the High Court is bound. The findings 
that are final are those on the facts from which 
the existence of the legal relationship of partners 
nrgbt or might not be inferred provided of course 
they are’ not otherwise unsound. (Halifax, A. J. 

C. ) Moula Bux v . MHhmmad Afzal. 

(1922) Nag. 96. 

— S. 100 — Finding of fact — Preemption 
suit — Fictitious item of consideration — Market 
value of the property 

A finding in a pre-emption suit that a portion 
of the price mentioned in the deed of sale is 
'fictitious, though erroneous is binding upon the 
High Court in second appeal. So is a finding as to 
the market value of the property in dispute based 
on evidence. (Chevis and Scott Smith, JJ.) Gan 
pat Rai v. Hari Ram. 64 I. C, 297 (L.) 

g 10O — Findings of fact— When open 

to attack in second Appeal, 

Ordinarily grounds which impugn findings of 
fact cannot be eu>fertained in second appeal but 
where an Appellate Court bases a finding of fact 
upon* one piece of evidence alone without consi- 
dering the whole of the evidence bearing upon 
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the point the finding is not binding on a court of 
Second Appeal. A finding of fact to be binding 
on a Court of Second appeal must be a Judicial 
decision reached on a consideration of the whole 
of the evidence, and where it appears that all the 
available evidence has not been considered, the 
High Court will interfere and should interfere in 
Second Appeal 58 I. C. 482 , 56 I C, 529 ; 54 
I C. 768 , 65 I. C. 475 Ref. (Broadway and Moti 
Sagar JJ.) Firm of Mausa Ram Gordhan Das 
v, Firm of Mangal Sain Duni Chand. 

(1922) lah 149 : 65 I. C. 497. 

S. 100— Finding of fact— Oral will — 

Proof of— Question, one of fact. See Will, Oral 
WILL 66 I. C. 413. 

S. 100 — Finding of fact — Permanent 

tenancy — Bvi detice. 

Where on a consideration of the entire evidence 
in the case the Lower appellate court comes to 
the decision that a permanent tenancy had not 
been established, it is a finding ol fact which 
cannot be interfered with in second appeal. 
(Broadway and Abdnl Raocf,JJ) Ram Sahai v, 
Mahomed Sadiq 4 lah. L . L 311* 

S. 100 — Finding of fad — Time of the 

essence of contract 

The question whether time is or is not of the 
essence of a contract is one of fact and a finding 
thereon cannot be assailed on second appeal. 
(Scott Smith and Abdul Qadir . JJ.) Fazal Ilahi 
v m The Imperial Chemical Company. 

67 I. C. 157. 

S. 100— Legal inferences from facts — 

If open to* 

Legal’ inferences drawn from facts may be 
examined in second appeal. 20 Cal. 93 follows. 
(Broadway and Abdul Qadir , JJ.) Gurdit Singh 
v. Mx. Jshar Kaur* 3 Lah. 257 : 

(1922) Lah. 392 : 68 l, <L 551. 

X0o — Maintainability of— Board of 

Revenue-Suit in ejectment dismissed by lower 
Courts „ 

Where both the lower C mrts have dismissed a 
suit in ejectment, though for different reasons, a 
second appeal does not lie. But the Board may 
convert the appeal as a revis’On and allow it as 
such. (Burn, J. M.) HaNuman Prasad Narain 
Singh v , Baramdei. 4 TJ, P. L. E. Br. 39 : 

L. E 3 A. 490 (Eev,) 

— . g 100 — Misconstruction of document — 

Misreading of documentary evidence. 

Misreadmg of the documentary evidence is no 
a question of law which justifies a second appeal. 
(Das, J.) Mahabir Misser v. Mt, Aso Kuer. 

67 1 0.435 

— * S 100— Negotiable instrument— Want of 

consideration — Question of onus of proof— One of 
law. See Negotiable Instrument. 

4 Lah, L. J. 199, 

S, 100 — Ne$ case— Not to be set up, 

See (1921) Dig, Col. 186. Chandbhai Mahomed 

BHAI V. HASANBHAr RAHIMTULA. 

46 Bom. 213 : 64 L C, 205 : (1922) Bom* 
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C. P. CODE (1908), S 100, 


S, 100 — A ew plea — Point abandoned in 

the Coe ft below. 

Where a party or bis pleader abandons a point 
in the lower appellate Court he cannot raise it 
m second appeal. [Lindsay, J. C,\ Mahadeo 
Tewari v. Sit la Bakhsh Singh. 

(1922) Oudh 102 : 65 I. C. 408. 

S. 100 — Point expressly abandoned m 

court below 

Where the appellant expressly abandons a 
point m the court below he ought not to be allov\ - 
edto take it in second appeal. ( Mukerjee and 
Choizner, JJ.) Jada Gopal Kundu Chowdhury 
v. Gopal Chandra Nandi. 69 I. 0. 44 [V. 

s. 100— New p 0 j n {. — Question of hmua- 

tioR — Facts necessaiy for, not plexded — Enter- 
tainabihty ot See Limitation. 1 Pafc. 23 

S. 100 — New plea — Point of law — 

Limitation — Whoti allowed to be raised. 

A point oi law which dojs not requne any 
questions of tact to be determined bui: can be 
decided on the record as it stands may be 
allowed to be raised in second appeal tor the 
first time 21 A 146 loll , 42 C 72 dist iGokul 
Prasad, JJ) Bukhari Singh v. Jokhax. 

4 U. P. L. E, A 104 : 66 I. C . 856 . 

(1922) All, 124, 


3. 100— New point— Question of law— 

When allowed for the first time. See (1921) Dig. 
Col 1010. Sheik Abdul Rahman v. Shib Lal 
Sahu 6 Pat L, J. 650 : (1922) Pat. SI : 

4 XL P. L, B, (Pat.) 13 : (1922) P. 252. 

S. 100 — -New point — Fresh evidence re- 
qui red— P radio e, 

A point of law which cannot be decided with- 
out further evidence should not be allowed to be 
raised is second appeal. 24 Bom. 260 rolld. 
{Pratt and Fawcett , JJ.) Doddava v , Yellawa. 

(1922) Bom. 233. 

S. 100 — Ncio point — When allowed to be 
raised for the first time tn appeal or second 
appeal . 

The court will allow a party to raise a new 
pomt of law on appeal or second appeal when no 
further investtgat on of fac s is necessary and 
when there is no surprise io the other side. If 
however the new plea raises a question of fact or 
mixed quesuou ot tact and law, the court w.ll rot 
allow it to be raised 35 A. 273 , 10 M. 1 Ref. 
[Mookei jee and Cuming, JJ) Secretary of 
State for India v . Upendra Narain Roy. 

36 C. L. J. 336. 

S. 100 — New plea — Sufficiency of 

lender — When can be raised 


* ‘S. 100—New plea — Mixed question of 

law and fad — Not to be raised for th # fitst time 
on second appeal % 

A mixed question of fact and law like the 
power of a widow governed by the customary 
law to make a gift of a portion of her husband’s 
estate in favour of the next reversioner, cannot 
be raised on second apped for the first time. 
[Scott-Smith and Dundas, JJ j Jagga v. Bhag 
Mal. 4 Lab L J. 432 

S 100— New point — Question of fact — 

Not allowed. 

A new point involving a pure question of fact 
not raised tn the courts below nor in the memor- 
andum of secoad appeal, cannot be allowed to be 
argued^ for the first time in seond appeal. 
(Scott-Smith and Marti neau. JJ ) Maula Baksh 
v. J afar Ali Khan. 4 Lab. L, J. 437. 

s. 100 — New plea — When allowed , j 

A point which is a new one and taken for the 
first time in second appeal in High Court should 
not be allowed to be ra sed when there is no evi- 
dence on the record and no finding to support it 
{Dawson-Miller, C. J and Coutts, J ) Chandra 
Mohan Dutta v. Sasibala Dasi. 

3 Pafc. I T. 623 : (1922) Pafc. 39 : 

4 D, P, L. E, (Pat ) 7 : {1922} P. 68 : 65 1. C. 277. 

100 — New point— Question involving 
consideration of evidence. 

Where a point of fact was not raised in the 
Courts below nor had any issue been framed 
With reference to it, it canuot be raised for the 
first time on Second appeal. {Greaves. J.) Syed 
nayajan Ali v . Midnapore Zamindari Com- 

67 1. C. 770. 


The question of sufficiency or insufficiency of 
the sum tendered cannot be allowed to be raised 
for the first; time m second appeal ( Coutts and 
Ross. JJ.) Jag Saiiu v. Ram Sakhi Kuer. 

1 Pat. 350 : (1922) Pat. 58 : 3 Pat. L. T. 332 : 

(1922) P. 167 : 65 I. C. 668. 

S. 100 — New plea — When allowed in 

second appeal . 

Where a po ? nt which had been the subject of 
an issue in the trial court was definitely given up 
it cannot be considered again on second appeal. 
Similarly a new point depending on the evidence 
not raised in the Court below cannot be raised on 
second appeal. ( Scot F Smith and Harrison , JJ.) 
Sadhu Ram v. Uttam Das, 

3 Lab L. J. 516 

S 100 —New plea — When can be raised. 

It is not open to the appellant to raise, for the 
first time in second appeal, an issue which would 
depend on facts. ( Suhrawaidy and Cuming, JJ ) 
Hriday Nath Mondal v , Tala Bewa. 

65 I. C. 706. 




of suit— If can be raised for the first lime. See 
Punjab Redemption of Mortgages Act. S 12. 

3 Lab, 239^ 

' ^6 Question of fact — Adverse 

possession-interference from facts , 

The question of adverse pos'ession is a mixed 
question of fact and law. The tacts found byJhe 
judge must be accepted by the High Qourt in 
second appeal, but the conclusion draywi from 
them, namely, whether the possession was^adkYetrse 
or not, is k question of law and can be considered 
by the High Court. 19 Cal 2S3, 262, 20 C. 93- 29 
C- L - J- 241 j 24 C. W, N, 1057 Ref. (ChattJ-jee 
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C P. CODE (1908), S. 100. 

and Pearson , JJ j Jogendra. Nath Mookerjee v 
Rajendra. Nath Bhattachrrjee 

26 C W N 890 * (1922) Cal 54 * 68 I- C 200. 

S. 100— Question of law — Abandon 

ment See (1921) Dig. Col 187 Raja ik Salabat. 

66 1 C 935 

-S. loo — Practice — Document wrongly. 

admitted in courts below — High Couit in second 
appeal, not t j decide if there is other evidence' to 
justify decree. See Practice, 35 C, L J 182, 

— — S. 100 —On estion of law — Burden of 

proof* 

The question upon which party the onus of 
proving any particular point lies, is undoubtedly 
a quesbon of law on which a second appeal lies 
[Scott Smith, J.) Mussammat Niamat Bibi v. 
Mahomed Faiz. 65 I. C. 745 

8. 100 — Question of law — Misconstruc- 
tion of document containing admission— -If one. 

Per Mookerjee, J. The misconstruct on of a 
document which is the foundahon of a su t is no 
doubt a'question of law, but the misconstruction 
of a document which is alleged to contain an 
admission that is to say, a misaporecation of the 
meaning and effect of an admission is not a ques- 
tion of iaw which cau be raised m second appeal 
[Mocker jee, A. J C. and Fletcher, /,) Ujir Ali 
Sirdar v. Shadhai Behara 

35 C. L J 182 : (1922) Cal. 185 • 
68 1 C 1003. 

— S 100 -Question of law — Penalty — 

Sti filiation in deed. 

Tne question whether a stipulation m a deed 
as to payment of interest is one by way of penalty 
is a question of law, which is open to consideia- 
tion m second appeal (Scott Smith, J.) Lachh- 
man v. Sant*. 14 P. L, E 1922 * 64 I C. 350. 

S, 100 — Question of law — When can he 

raised — Change of case » 

A pure question of law arising out of the 
findings of the Courts below and which is patent 
on the record can be raised for the first time in 
second appeal 51 I. C* 588 foil. 

?y» • *i> 

* The nature of a suit cannot be changed in 
second appeal so as to make a suit for arrears of 
maintenance one for contribution. { Broadway J.) 
Qiwanchand v . Bishere Pas. 

2 Lah. L. J 285 : 67 I. C. 919 

— S. 100— Scope of— Gift. 

If for the first time, in Second Appeal various 
questions of law are raised but in ordei to decide 
these questions of law evidence would ha\ e to 
feeea taken, points of law of that description are 
not admissible. A deed of gift to be valid must be 
accepted by the donee ; but where it was never 
suggested in the Court below that the deed was 
invalid, because it had not been accepted. Held , 
it is not competent in Second Appeal for the 
appellant to m*ge the invalidity of the gift on the 
ground of non-acceptance. [Macleod, C J . and 
$hak± J.) Tsmw Dal Nagendas Jeth Lal. 

* (1922) Bom, 148. | 


C. P« CODE (1908), S. 102. 

S 102 — Applicability of — Suit for rent 

other than house rent— Second appeal if lies. See 
Prov S\r. C, C. Act, Sch II, Art. 8 

(1922) Pat. 154. 

S, 102 — Execution proceedings — Second 

appeal — Valuation of suit. 

In the case of execution proceedings the test to 
find out whe her a second appeal lies is the 
\ alue of the suir and not the amount sought to be 
recovered in execution. 29 P. R. 1902 ; 30 M. 212 
Ref, ( Broadway and Mar tinea u, JJ.) Mohna 
Mal v. Tclsi Ram (1922) Lah 290 : 3 Lah, 141, 

67 I. C. 718. 

S. 102 — Execution— Smatl cause decree 

transferred to original side —Second Appeal. See 
(1922) Dig, Col, 188 Jaminibala Debi v Karali 
Prasad Mukerjee. 67 I. C, 6, 

S. 102 — Small Cause nature — Agreement 

to share proceeds of tenancy. See. (1921} Dig 
Col 1S1 Gang a Ram v. M vya Das. 

67 I. C, 841, 

g. 102— Second appeal—Plaint return- 
ed for Presentation to original side by Small 
Cause Coin t — Effect of. 

Where in a suit for daimges or for the value of, 
trees cut by the defendant from plaintiff's land, 
the Small Cause Court returns the plaint for 
presentation on the Original Side, the suit does 
not cease to be of a small cause nature and there 
is no second appeal. 20 A. 480 , 12 A L. J 1032 
foil. (Lyle, A. J. C ) Kanwar Singh v. Ujaga, 
Singh. 3 IT. P. L. B (J. C.) 18 : 8 0. L. J. 391 : 

65 I C 7. 

S. 102 - Rent suit for sums below Rs. 500 

— Madras Estates Land Act S. 189, See (1921. 
Dig Col. 189. Sri Varadaraja Sooru Haris- 
chandra Deo Bahadur v. Kanda Barikivadur 
15 L W, 150 : (1922) Mad. 119. 

Ss 102 and 115 — Second appeal — Suit of 

small cause nature — Suit for price of fish taken 
from a tank 

There is no second appeal from the decree in a 
suit for recovery of the pi ice of fish removed 
from a tank after declaration of title, when the 
value of the suit does not exceed Rs. 500. But 
the appellate court expowered the declaration of 
title, (Woodroffe and GJtose; JJ.) ARADHAN 
Mondal v. Abhoya Charan Monqal, 

68 I. C. 626. 

S. 102— Suit for interest on mortgage 

money - Pro . Sm. C . C. Act Sch t 11 , art. S-Second 
appeal . 

A suit only ior the interest on the mortgAge'- 
money due to the mortgagee is one triable "by a 
Court of Small Causes and there is no seepnd 
appeal from the decision jn the case. [Scott 
Smith, J.) Parduman Chand v. Ganga Ram, 

66 I C. 285 

-Ss. 102 and 115 — Suit to recover 

arrears of kattubadi— Small cause nature — Trial 
on the original side — Appeal. See (1921) Dig. 
Col. 189. Bhuvanapalli Subbay a v. Raja op 
Venkataqirl 42 M. L. J. |18 : 

(1922) Mad. §52 : $6 |, C . 2^, 
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S. 103 and 0. 41, E. 25— 'Powers of High 

Court on second appeal — Finding of fact 
To avoid gross miscarriage of justice resulting 
from the omission by the lower appellate court to 
determine any issue of iact or to come to a 
definite conclusion on a set of facts, the High 
Court has the power of determining the issue left 
undetermined by ahe lower appellate court on the 
evidence on record, or ot remitting the case to 
the lower court for a finding on that issue, with 
liberty to the parties to adduce additional evi- 
dence, 43 M 567 Ref. (Mr Ameer Ah.) Sri Chi- 
DAMBARA SlVAPRAKASA PANDARA S\NNADHIGAL V. 

Vferama Reddi 45 Mad. 586 : 43 M. L J. 640 : 

(19221 M. W. N. 749 : 1922 (P C ) 292 * 
16 L. W. 102 . 68 I.C. 538 : 49 X A. 286 : 

31 M. L, T. 54 (P. C.). 

S. 103— Scope of. 

Pei Jwala Prasad, J. S. 103 C P. Code* which 
has been newly added, has widened the power of 
the Appellate Court to go into evidence and 
determine any issue not determined by the Court 
below (Miller, C. J and Jwala Prasad , /.) 
Lochan Rai v, Lala Sant Pr*su>. 

3 Pat. L. T. 303 : (1922) P, 417 : 65 I, C 536. 

S. 101 (2} — Order of District Court an 

appeal in terms of compromise— Finality. See 
C, P. Code, Ss. 96 (3) and 104 (2). 66 I. C. 258. 

S 104 (2) and 0. 41, E. 1 (a) (u)— Order 

returning plaint for presentation to proper court 
— Appeal— Remand — Second appeal , if lies. 

There is nolsecond appeal against an appellate 
order setting aside an order returning a plamt to 
be presented to the proper court and remanding 
the case for trial on the merits. 33 All. 479 and 
101 P. L R. 1913 foil. ( Broadway , /,) Firm of 
B&awani Sahai Kanshi Ram Ferozepore v, 
FlMU of Harbans Singh Gopal Das. 

2 Lah. L J. 587 : 68 I. C. 304 

* S, 104 (2) — Scope of —Appeals under 

cl, 10 of the Letters Patent not affected. 

It was not intended by S. 104 (2) C.P.C. to over- 
ride the express provision of the Letters Patent 
or to take away by imolicatton a right of aopeal 
conferred thereunder. 14 A. 226 ; 39 A. 191 ; 9 C. 
482, 11 A. 375;26 C. 361 ; 25 M. 555 Ref. (Shadi 
Lai CJ . and Harrison , J.) Ruldu Singh v. San- 
WAL Singh. 3 Lah. 188 : 67 I. C. 388. 

— S 105 — Interlocutory order — Defector 

irregularity— Appeal from final decree — Dismis- 
sal of appeal against interlocutory order — Effect 

"Notwithstanding the dismissal of an appeal 
against an interlocutory order in a suit on the 
ground that no appeal lay against it, it is open to 
a party to complain of any defect or irregularity 
, In the order in an appeal from the final decree 
itself. (Walsh and Ryvess t JJ.) Shanker Lal v. 
MaHomed Amin. 44 All. 534 : 20 A. L. J. 349 : 

‘ ' E. B, 8 A. 304 • 4 U. P. I. E (A) 97 : 

. . (1923) All. 118 : 66 I. C. 920. 

’' 7 KI 1 — -4 : 105 (2 ) — Order of remand— Appeal- 
■ubifUyt-C, P Code O. 41. R. 23. 

Where 2 % order of rOmand purports to be made 
under G. $1* R. 23 C, P, Code, it is the duty 
of a party adversely affected 1 to appeal against the 


C. P, CODE (1908), S. 109. 

order. Otherwise the order would be final. 
(Scott Smith , J,) Mussammat Niamat* Bibi v. 
Mahomed Faiz. 65 1. C. 745 4 

S, 105 (2) — Order of remand — Fail 10 e to 

appeal — Effect. 

Where it was open to the persons aggrieved by 
an order of remand to appeal against it, but they 
failed to do so, they are precluded from further 
contesting the correctness of that order (Brown, 
A, J, C) Maung Po Kaing v Ma Tok. 

1 Bur, L. J. 231. 

Ss 109 and 110— Certificate of High 

Court— If conclusive for purpose of appeal— 
Appealable value— Test of. See Privy Council 

49 X. A 211. 

Ss 109 and 110—“ Final order 

Meaning of. 

The word ** final M in S 109 C. P. Code is 
used m its ordinary sense and therefore means 
an order which puts an end to the litigation bet- 
ween the parties, or at all events disposes so sub- 
stantially of the matters in issue between them as 
to leave merely suboidmate or ancillary matters 
for decision. A suit ended in a compromise 
decree passed on a compromise entered into bet- 
ween plff. and deft. No. 2, The other defendant 
appealed against the order recording the com- 
promise and the High Court on appeal set aside 
the order and directed a trial of the suit on the 
merits. On an application for leave to appeal to 
the Privy Council against the order, Held that the 
order of the High Court was not a final order and 
that therefore leave could not be granted for an 
appeal to the Privy Council. (Shah, A, C. J. and 
Crump , J ) Shankar BharAti v . Narasimha 
Bharathi 24 Bom. L. E 925 : 

(1922) Bom. 383 : 69 X. C. 80, 

Ss. 109 and 110— Final order — Sub- 
stantial question of law— Co- decree holder allowed 
to join as executing decree holder . 

The High Court declined to interfere in revision 
with an order of the lower court allowing a co- 
decree holder to join in executing the decree On 
an application for leave to appeal to His Majesty 
in Council Held that the order of the High Court 
was not a final order determining the rights of 
the parties in any matter in controversy between 
the parties and that leave to appeal should be 
refused. ( Miller , C. J. and MulUck , /.) Prakash 
Chandra Sarkar v, Brindaban Chandra SaR- 
kar. (1922) Pat. 296 : 

4 XT, P. L, E, (Pat) 93 : 3 Pat. L. T. 781 : 

67 I. C, 991. 

— t Ss 109 and 110 — Leave to appeal to the 

Privy Council— Final order — Meaning of — Suit 
for dissolution of partnership and accounts. 

To find out whether an order is a “ final 
order *' Within S 109» C, P. C. it is the elfept of 
the order as determining the disputed right of a 
party not as formally concluding the proceedings 
which must be regarded as decisive. Whejirea 
suit for dissolution of partnership and accounts 
was dismissed as barred by limitation the 
trial court but on appeal the High Court reversed 
that ctecision and temanded the case for tLe pas- 
fctng of a preliminary decree. Held that the order 
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C. P CODE (1908), S. 109. 

of the High Court as it finally declared plaintiff’s 
right to an account, was a final order and was 
therefore appealable to the Privy Coimcu {Old- 
field and Ramesam , JJ.) Sathappa Chetty v. 
SUBRAMANIAM CHETTY. 16 L W. 718 

43 H L, 7§8 : 31 M. I, T 385 (H C) 

S 109 (a) and (b) — Final order— Order 

of remand — Appeal to His Majesty in Council . 

Kemble, Where the High Court on appeal 
reverses the decision of the Court below and 
remands the case for taking certain accounts for 
the purpose of determining whether the defendant 
is liable as a partner and not merely ior ascer- 
taining the extent of his liability, the older is a 
M final order ” from which an appeal would lie to 
His Majesty in Council. (Sir Lawrence Jenkins ) 
Sanyasi Charan Mandal v. Krishnadha 
BANERJI. 49 Cal. 560 : 43 M L J 41 * 

16 L W. 536 : (1922) M W N. 364 : 

26 C. W. N. 954 : 35 C L, 498 • 
(1922) P C. 237 . L. R. 3 (P. C). 133. 
30 M. L. T, 228 '20A I J. 409 
24 Bora. L. R. 700 : 67 I C. 124 . 

49 I. A. 108 (P. C.) 

S. 109 (c )— Interlocutory order. 

The word “order” referred to in S, 109 (c) of 
the C. P. Code is intended to be not merely a 
final order but it is wide enough to include 
an interlocutory order* It does not mean the 
same thing as ” final order” referred to in S. 10‘) 
(a). 48 I A. 31 ; 28 A. 227 ; 21 C. L J 281 Ref. 
(Sanderson, C J * and Richardson , J) Shiva 
Prosad v Rani Prayag Kumari Debi, 

26 C. W N 819 • (1922} Cal. 130. 

Ss. 109 (c) and 110 — Question of general 

importance — Valuation — Plaintiff if can go be- 
hind his own valuation in the plaint and appeal 
— Indirectly affecting property of over 10,000 
rupees in value. 

To come within S. 109 (c) C. P. Code it mu4 
be shown that the decision sought to be appealed 
against might result in a precedent governing 
numerous other cases or decides a right of great 
public or private importance. 21 I. C 783 Ref. 

. The question whether a decree involves in- 
directly a claim or question to property worth 
pore than 10,000 rupees in value must be decided 
with reference to actual circumstances at the 
time and' not to circumstances which are remote, 
"and not in ’particular to a mere possibility that 
future suits as to all or part of a large extent of the 
property alleged to be concerned may be institu- 
ted at Some time in- the future. 15 L. W. 140 ; 
24 A. 236, 85 A. 445; 8 C. 210: 4C, L R. 125 
Ref. 

Where the plaintiffs had estimated the market 
value of the property in dispute at Rs, 2,500 for 
purposes of court fee in the court of first instance 
and on appeal, they could not be allowed to 
change their valuation for the Privy Council. 
{Oldfield and Spencer , JJ*) Alagappa Chetty 
v. Naghiappan. 16 L. W. 517 : 43 M. L. J. 728 : 
(1922) M. W. N 683 : 31 M. X*. T. 335 (H. C.) 

— S. 110— Affirming Judgment — Variation 

jol decree as to f coster., See [1921) Dig. Col 195 
OlfAiTAYA Charan Set % Mahomed Yusuf. 

„ s , , . (19^2) Cal. 316 : 36 I. 0. 407. 

Y— 14 


C. P CODE (1903), S 110. 

S 110 — Decision — Affi* rnance , 

The woid “ decision ” m S, 110, Cr. P Code 
means the dec smnof the by iU c- — To 
constitute an alfiuning judgment it w not acces- 
sary that tue appellate court should affirm <he 
grounds of facts upon which the judgment 
was made 25 A 109 Ret. x Rabtnson % C. J and 
Macgregor , J) $, N Sen v kzi?A A ZZ Tti? 
Mahomed 1 Bur L, J 215, 

S. 110 — Judgment of affirmance — Varia- 
tion on appeal — Valuation 

The trial court decreed a suit by a Hindu re- 
versioner to set aside an ahena’ion by the limit- 
ed owner as having been etfec ed w About uni- 
fying necessity On aopeal to the High Court 
the decision of the lower court was varied, the 
cout t finding that out ot a total sum of Rs, 3,8^0 
the purchase price, Rs 1,412 was justified by legal 
necessity at the time of transfer. Accordingly 
the High Court varied the decree of the tnal 
court by ordering that the plfPs title to the pro* 
perty m question should be declared and tha^ he 
should recover possession thereof upon condition 
that he first paid to defts Rs 1,412 with interest 
from the dale of decree. Held that the value of 
the appeal did not come up to the statutory re- 
quirements and that leave to appeal 10 the Privy 
Council could not be granted. {Miller, C, J. and 
| Mulhck , /.) Bishun Prasad Singh v. Narsingh 
Das. 3 Pat. L. T. 530 : {1922} P. 555 : 

63 I. C. 663. 

S 110 —Affirm ng judgment — Modifi- 
cation by Appellate court by consent of pleaders. 
See (1921) Dig, Col. 196 Uma Chand Sett p, 
Kan 4i Lal Sett. 66 I. C. 621. 

-S. HO — Leave to appeal to Privy 

Council— Affirming judgment— Modification of 
decree tn favour of party seeking to appeal — 
Appeal directed against part which was affir- 
med. 

A decree on a mortgage bond which was 
passed by the Court of first instance was affirmed 
m appeal with a modification as to the rate of 
interest , the mortgagor claimed a right to appeal 
to the Privy Council on the basis of this modifica- 
tion, but wanted to impeach the genuineness and 
validity of the mortgage deed, as to which both 
the Courts has concurred 

Held , the subject matter of the appeal not beirg 
the modification as regards interest, and there 
being an affirmance of the decree of the Court 
below on the question of the validity of the 
mortgage deed, the application for leave to 
appeal must fail* ( Mears , C. J. and Bauer jt, J.) 
Kamal Nath v Bithal Das. 44 A. 200 : 

20 A. L. J. 9: L. E, 3 A. 83 : (1922) All. 89 : 

64 I ,€* 916. 

— — S. 110— Decree of High Court partly 
affirming and partly reversing decree of lower 
court . 

When a portion of the decree of the H'gh Court 
was m reversal of the decree of the lower court 
and m favour of the applicant for leave to 
appeal to His Majesty in Council, and the remain- 
ing portion of the decree was in confirmation pf 
the decree of the lower , court and against the 
applicant for Jeave, he is not entitled to leave ajs 
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a matter of right under S, 110 C. P. Code 8 C. W 
N. 294; 20 A. L. J. 9 Ref. ( MiarsC , 7. 
Batterjt , /} Chaxder Sekhar £>. Mt. Amir 
Begam. ( 1922) All. 243 . 66 I C. 721. 

S,11Q— Certificate of fitness for appeal 

to Privy Council— Form of. See . (1921) Dig. Col, 
195, Maharaj Bahadur Singh v, Bal Chand. 

24 Bom. L, B 623 : (1922) P. C 165 

3. 110 — Mortgage suit — Valuation. 

Plaintiff sued to redeem his mortgaged property 
He claimed that all the money due had been pa d 
from the usutruct and that there was a large 
surplus which was due to him. The trial Court 
held that tre entire mortgage money had been 
paid and decreed plaintiff’s claim for possession 
and for a surplus amount of Rs. 9,012-12 8. The 
defendant appealed to the High Court to be re- 
lieved of the surplus awarded to plaintiff and 
claimed a sum of Rs 2,073 due on the mortgage. 
The decree of the trial Court was modified in the 
High Court to the extent of reducing the surplus 
awarded to 7,910-1 J-7 The defendant then aoph- 
ed for leave to appeal to His Majesty. Held that 
the value of the subject matter, including the 
surplus awarded viz . 7,910-11-7 amounted to Rs 
9,983-11-7 since in the memorandum of appeal to 
the High Court the defendant had claimed ooly 
Rs. 2,073 on the mortgage and had not claimed 
possession of the property It not being alleged 
that the appeal affected a question relating to 
property exceeding Rs 10,000 m value, no leave 
to appeal could be granted under S. 110 although 
the decree of the High Court varied the decree 
of the court below. ( Kanhaiya Lai , J C and Simp- 
son, A+J.C) Sarsuti Prasad v. Munshi Ehti- 
SHAM Au. (1922) On dll. 214. 

— S. 110 — Privy Council — Appeal 
to — Appellate decree modifying that of 
lower court— Affirming decision— Meaning of. 
See (1921) Dig. Col 197. Bhagwan Singh v. 
The Allahabad Bank. Ltd. 64 I C 3. 

*S. 110 —Suit for damages — Valuation 

in the first court and on appeal . 

A suit for damages exceeding Rs. 10,000 was 
brought in respect of loss of crops caused by an 
inundation due to the defendant’s tortious acts 
The first court decreed 8,000 rupees and odd but 
on appeal the appellate couit dismissed the suit 
On an application for leave to appeal, Held that 
as regards the valuation and other matters the 
case was a fit one tor appeal to the Privy Council. 
In granting leave the correct principle is to look 
at the judgment as it affects the interests of the 
parties, who are prejudiced by it, and who seek 
to relieve themselves from it by an appeal. 6 
Bom. L, R. 403 ; 4 Pat L. J. 415 ; 15 Moo. P. C. 
181 ; 3 C. L. J 257 ; 35 A. 445 Foil. 

Per Robinson , /. The second paragraph of 
S. 110, C. P. C» is intended to deal with property 
other than that forming part of the actual subject 
matter in dispute and which would be affected 
'by the final decree or order. If the decree affects 
the petitioner’s rights in or to such other property, 
tfiat may be taken into consideration in estimating 
the amount or value of the subect matter in dis- 
pute on appeal to Hi$ Majesty in Council. 39 M. 


C. P. CODE (1908), S. 110. 

843 foil. ( Robinson , C. J. and Duckwotth, J.) 
Maung Bya v Maung Kyi Nyo. 66 I. C. 606. 

S. 110 —Valuation — Future interest. 

Where in a suit for sale on a mortgage the 
plaint claimed Rs. 9,300 with interest pending the 
suit and the plaintiff got a decree for more than 
10,000 rupees, the case satisfies the requirements 
of S. HOC. P Code as regards the valuation. 
[Mean C. /. and Piggott, J.) Gajadhar Mahton 
v. Ambika Prasad Tiwari. 20 A. L. J 903 : 

L. R 3 A 615, 

S. 110— Valuation — Proceedings under 

the Bombay Rent Act* 

Plffs sought to eject their tenant in order that 
they might occupy the premises themselves while 
the tenant sought the protection of the Bombay 
Rent Act, The monthly rent of the premises was 
Rs. 275 and capitalised at 20 years’ purchase the 
value of the property would be over Rs. 10,000. 
The plff. got a decree and deft applied for leave 
to appeal to the Piivy Council Held that the 
decree involved directly a claim, question to or 
respecting property over Rs, 10,000 and leave ti 
appeal must be granted. ( Macleod , C J. and 
Coyaje J.) Kasturbhai Manibhai v. Hiralal 

D. Nanavati. 24 Bom L. R. 350. 

S. 110— Valuation of appeal— Suhstan* 

tial question of law. 

To enable an applicant to obtain leave to appeal 
to the Privy Council it must be shown that the 
value of the subject’ matter m the Court of first 
instance was Rs. 10,000 at the date of the decree 
of that Court. A decision as regards the validity of 
a particular alienation by a co-heir of properties 
worth less than Rs, 10,000 does not affect other 
alienations made by other co-heiis to different 
persons 

The power of co heirs in respect of alienation of 
joint and undivided property is well settled and is 
not a question of general importance For the 
grant of spec al leave the question involved must 
be not merely substantial but must be fof great 
public or private importance which did not exist 
in the case. 27 A. 174, 6 B. 40?, 39 Mad. 843 foil. 
{Robinson, C, J and Macragor, /.) Maung Thwe 
v . A. L. A. R. Chetty Firm. 1 Bur. L. J 62 : 

II L. B. R. 335 : 68 I €- 690 

S. 110 — Valuation — Suit for declara- 
tion of status— Valuation fixed by plaintiff not 
conclusive. 

Plff. sued for a declaration that he was a Rajput 
by caste and valued his su’t for purposes of 
jurisdiction at Rs. 11,000. His suit was decreed 
by the Subordinate Judge, but dismissed by the 
High Court. On an application for leave to 
appeal to His Majesty in Council. 

Held , that the suit was not one to which any 
special money value could be attached, and that 
the value of the subject matter of the suit could not 
be said to amount to Rs. 30,000 or upwards or 
that the decree involved directly or indirectly any 
claim or question to or respecting property of like 
amount or value. 18 Cal. 378, foil. 60 P. R.T90&. 
15 Mad. 237 (F. B } 25 Cal. W. N. 269 (P*C ) Btst, 
{ Ckevis and Scott-Smith , //.) Ghulam RasUl 
Khan v . Secretary of State, % Lab. : 

26 P, L. %. c (1922) Lab. 131 : 65 I. C* 2m 
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C. F. CODE (1908). S. 110 

— S. 110— Valuation — Sait on mortgage — 

Interest allowed by first Court till date of realisa- 
tion— Appeal to High Court — Dismissal of suit — 
Valuation of appeal to Privy Council over Rs. 
10,000— Valuation in the Court of first instance. 
See (1921) Dig. Col, 198 Ramyad Singh v. 
Rambilas Singh. 6 Pat L J. 596 

S. 110 — Valuation of appeal — Interest 

subsequent to suit — Inclusion of* 

For the purpose of ascertaining the pecuniary 
value of an appeal for purposes of leave to appeal 
to His Majesty in Council, interest subsequent to 
the date of plaint and up to the date of the decree 
must be included in the subject-matter 16 L, W. 
18 Rel. 39 M. 843 dist. [Oldfieid and Ramesam, 
JJ ,) Raghunathaswami Iyengar v . Gopaul 
Rao. 16 L. W. 682 : 43 M. L J 622 

_.§. no (1 ) — Causes of action different 

against defendants — Valuation how made 
In a suit against several persons whete the 
cause of actio i against each is quite distinct and 
different from the others, the fact that a jo.nt 
?uit is brought cannot make the subject matter of 
the appeal the same as that of the joint suit The 
valuation will depend upon the reliet claimed 
against the particular defendant. (. Spencer and 
Krtshnan , JJ.) Vadivelu Am max v. Rajaratna 
MUDiliar. 30 M. L T 337 (H C ) 16 L W 262 

“S. 110 (2)—Dced—Cnnstruction. 

Mere questions of construction ot particular 
documents cannot be treated as questions of 
general importance or substantial questions < f Jaw 
within the meaning of S. 110. (Kanhaiya T*al, 
J, C, and Simpson , X /. C.) Sarsuti Prasad v* 
Munshi EHtiSHAM Dal (1922) Oudh 214. 

— S. 110 (3 )— Leave to appeal to Privy 

Council — Substantial question of Law — Dis- 
cretionary matter — Practice . 

The question of rightful or wrongful exercise 
of its discretion by the H*gh Court does not 
involve any substantial question of law within 
S. 110 (3) of the Cwil Procedure Code. 

The High Court declined to grant a certificate 
for leave to appeal to the Privy Council. Where 
the only appeal which the aDpellant could make 
would be to ask the Privy Council to hold that 
fair High Court had wrongly exercised its dis- 
cretion in refusing to grant leave, under Cl. 12 
of the Detfers Patent, to file an additional 
statement. ( Macleod , C./, and Shah, J.) Govind 
lal BaNsilal v . Bansilal Motilal. 

40 Bom, 249 : 24 Bom, L. B. 196 : (1922) Bom, 11. 

S. 110, Cl, (3)— Substantial question of 

later. 

‘ What the last clause of S 110, C. P, C., re- 
quires is substantial questions of law and not 
tpere questions of law. {Spencer and Krtshnan . 
JJ.) Vadivelu Ammal v. Rajaratna Mu da liar. 

30 M. T. T. 337 (H. C.) : 16 L. W. 262. 

- — - — no (3) — Substantial Question of law — 
Decree of High Court dismissing appeal, yet 
varying decree of lower court — E ffect. 

J Wnere the High Court dismissed an appeal 
with costs* but yet made one substantial variation 
isshich amounted to overruling the decision of the 
cqurt on th^t point* it cannot be held there 


C. P. CODE (1908), S. 115. 

was an affirmance of the decision cf the court 
below. Hence a substantial question of law was 
not necessary for appealing to the Privy Council, 
(Saiidei son, C. J. and Richatdson J ) NagendRA- 
bala D\SI V. Dinan vth. 26 C. W , K. 651. 

S. 110 (3)— Vernation m decree regard- 
ing costs — If deoee one of affirmance . 

A variation, not touching the merits of the case 
but relating only to costs, does not make the 
decree anything other than an affirming decree. 
[Spencer and Knshnan , JJ) Vadivelu Ammal v. 
Rajaratna Mu di liar. 

30 M. L. T 337 (H. C.) : 16 L W. 262. 

S. 114 — Review — Grounds for — 

Reversal ot High Court’s decision in a connected 
case by the Privy Council*— Not a sufficient cause* 
See C P. Code 0.17, R. 1. 43 M L. J. 33. 

- g > H5 and o. 41, R. 27 — Additional 

evidence — Refusal to admit by appellate Court — 
descretion — Interference in revision . 

Where an appellate Court in the exercise of the 
discretion vested in it by O 41, R. 27 of the C.P. 
Code refused to admit additional evidence offer- 
ed three days after the argument was closed, the 
High Court would not interiere with its order in 
revision. { Suhrawardy and Cuming, JJ.) Har! 
CHARAN KAKANJAI V BAHAR SHEIKH, 

67 I. c. 252* 

S. 115 and 0 1 R, 10 — Addition of 

parties — Revision— Discretion, 

It is not a case of failure to exercise jurisdiction 
justifying interference in revision if the lower 
court rejects an application under O. 1, R. 10 (X 
P. C. on the ground that it was made loo late 
(Richardson, /.) Ram CharaN MohaJan v. JibaN 
Chandra Sakma. 64 X. C 563. 

S 115 — Amendment of plaint not allowed 

— Revision if lies. See C. P. Code O 6, R l7. 

(1922) Lah. 394, 

—S. 115 — Amendment of plaint — Order 

allowi ttg — Revision 

An amendment of the plaint is in the discretion 
of the court and if wrongly allowed, the deft, 
could attack the order on appeal if the decision 
is against him. The High Court will not interfere 
in revision with the order especially when it does 
not change the character of the suit or cause 
material injustice to the deft. (Odgers, J } Rama 
Krishna Piixai v. Krishnaswami Piixai. 

15 £, W. 667 i (1922) M. W. N. 521 : 
(1922) Mad. 321 : 68 I. C. 167. 

*S. 115 — Appeal — Cotweiston into 

revision . 

The High Court is entitled in the exercise of its 
discretion to convert a second appeal into a 
revision and interfere. {Teunon and Abdul Majid, 
JJ.) Mahatap Dasi v . Madhu Sudan Sasea. 

64 I. C. 712. 

-S, 115— Application for— Not necessary 

See (1921) Dig. Col. 206 MoUlvi Syed Razqr 
Rahman v. Athar Hussain, 

(1922) P. 368 : 64 1, 0, 490. 

-S* 115 and Sch, 11* para. 16 — Awards 

Noil a of objections not given — Effect * * 
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C. P. tfODE (1908), S 115. 


C. P. CODE (5908), S. 115' 


W nere a Court decides the objections to an 
award without n itice to the objected of the date 
of hearing it acts with material irregularity and 
its order is liable to be revised [Abdul Raoof, 
J.) Dakbari Ram v, Bhikhv Ram. 

64 I. C. 394. 

S, 115 and Sch. 11, Para 16 — Award — 

Rejection ojt — Misconduct — Private enquiry by 
arbitrator not improper when wide powers are 
conferrrd by parties— Interference in revision 
with refusal to pas , a decree in tei ms of the award. 
See C. P. Code Sch. II, Para 15 # 

64 I. C. 934. 

* 'S. 115 and Sch. II, para 16 — Award 

— Revision— Competency of. 

It a Court passing a decree on an award has 
Committed an error in procedure or has misused 
tho jurisdiction prescribed by Sch. II, C. P. C\, 
thfcre a revisio i aga'u^t the decree ( Maiitneau , 
/.) Delhi Cloth and General Mills, Co., 
v, Firm Kid\ri Pershxd Chhedi Lvl. 

22 P L S. (1922i 4 U. F, L R. (L) 15 . 

64 I C. 363 

-S'. 115 — Award — Revision — Minor 
parties — Want of sanction. 

The absence of Court’s sanction to a reference 
to arbitration o i behalf of certa n minor 
parties does not, of itself, render the award void 
but only voidable and it the court negatives the 
objection that the award is void for want of 
such sanction and passes a decree on the award, 
it is not open to revision under S. 115 C. P. Code, 
40 M. 793 P. C Ref ( Kennedy , J C. and 

Raymond, A, J.C.) Emnaehi v. Fakir Mahomed 
(1922) Sindh. 1 : 15 S L B. 165. 651. C. 50. 


An order of lower court refusing to stay the 
trial of a suit under S 10 C. P. Code is not open 
to revision under S. 115 C, P Code inasmuch as 
there is no * case decided 42 A. 409 ; 60 P R. 
1897 (F. B.) foil [Martin can, J.) Firm of IshaR 
Das Dharam Chand v. Firm of Buta Mal 
Durga Das. 4 Lah. L, J. 425 : (1922) Lah. 55 : 

67 I. C. 870. 

S. 115- - Case decided — Order directing 

verification of pleadings— Order for costs. 

" A mere direction that the defendant should 
sign the pleas and verify them according to law 
would probably not be open to revision, but when 
that direction is accompained by an order that the 
deft, is to pay a certain sum as costs the order is a 
decision of a “ case ” with which the High Court 
can interfere in revision. ( Martineau , J ) BaL- 
want Singh v. Tej Bhan. 64 I C 207. 

S. 115 — Case decided — Minonty. 

Where the defendant claimed 1 1 be a minor 
but refused to produce any eudence and the 
plaintiff swore that he was major, Held , no 
revision lies from the order of the Judge in 
which defendant was held to be major there 
being before High Court no record of the suit 
or case decided in the court below. (Piggott and 
Walsh JJ ) Amolak Chand v. Bhagwan Das, 

(1922) All. 334. 

"*S, 115 — Case decided — Order Staying 

suit 

Scmble: There is no levision against an order 
of the lower court staying the trial of a suit, 42 
A 409, 42 C 926; 27 M. L J. 494; 15 C W. N 666 
Ref, { Abdul Raoof , J.) Mela Ram v. Rijchi 
Sl * Qt ** 69 I. C, 111, 


! 3. 115 and Sch. II, para. 15— Award — 

Private inquiries authorised by agreement— Not 
— Misconduct — O der superseding award — 
Revision, 

Where the parties to an arbitration agreed to 
abide by the arbitrator's decision m whatsoever 
manner he might see fit to arrive at it, and he 
made private inquiries into the dispute behind 
the backs of the parties, held, it did n*>t constitute 
nrsconduci ; in superseding the award in such a 
case, the court acted illegally and with material 
irregularity and hence the High Court could 
interfere in revision. (Piggott and Walsh , JJ.) 
Husain BUKhsh v. Lachhman Das Mathra Das 
(1922) All. 69 . 20 A, I. J. 125 . 

-S. 115—'" Decided" — New code and old 

t&de. 

However modified in language, the word 
^decided’' in S 622 of the old Code of Civil 
procedure is similar in its purport to the word 
“•decided” in S 115. tGicave$ ti J,) Udoy Chand 
v ., Mull a Reasat Hossain. (1922) Cal. 

?»«(» $ *tK J H 

— ' — » — “•■S* 115 —Case dec ; ded — Leave to with- 
Ira# aitit with liberty to sue— Revision Sec 
Wm *>«& Col, ' 199. Sing.hai Raji Lal v. 
mmBM> 13 J5T, D. E. 30 : (1922) Nag, 84. 

“3. 115— Case decided— Meaning of — 

Order refusing stay of suit under $ ID C, P. 
Code, ' ’ - 


-S. 115 —Case decided— Refusal to ad- 
join n . 

The refusal by a court to adjourn the hearing 
of a suit m order to enable the applicant to pay 
the court is not an order which should be revis- 
ed by the High Court. ( Piggott dnd Walsh JJ.) 
C i akhan Lal v. Kanhaiya Lal. 

20 A. L J. 1005. 

2.15 and 0,21, E. 58 — Claim^to mort- 
gaged property— Mortgage decree for sale— claim 
onc3 allowed but disallowed on fresh applica- 
tion for sale. See /*1921) Dig, Col. 200. MahabiR 
Prasad Singh v, Nogendra Nath Mandal. 

68 I. C. 271. 


Civil Court directing, prosecution— Revision- 
Interference by High Court only under S% 115 C 
P. Code See Cr P. Code, S. 47& 24 0. C„ 367, 


— — S. 115- Criminal Procedure Code , Sr 
476— Offence under 193, I, P. C .— Revision of 
order * / 

An order of a Judge passed under S. 476 Cr 
f„ C r od f ^ lr ? ctin S the *«al oi a person under si 
193 I. P, C is open to revision only under & 11% 
C. P. Code, (Ryves, J~} R, Simeon v . Bmpe 
( 1922) All. 438 : 66 I C. 515 : 23 Cr, L. J. 


S. 115 Error of law — Interference, n 
Error of law is no ground to exercise the poweri 
of revision Under S. 115 C, P. Code. (Cuming, J\j 
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C. P. CODE (1908), 1 115. 

Hari Charan Roy Chaudhuri v. Birendra 
Nath Saha. 35 C. L. J. 327. 

S. 115 — Error of law— Construction of 

document. 

A question as to the meaning and effect of a 
document is one of law with which the High 
Court will not interfere m revision. ( Richardson , 
/.) Ram Ciiaran Mohajan v. Jiban Chandra 
Sarma. 64 I. C. 563. 

— — — *S, 115 — Error of law — No ground for 
revision, 

A mere error of law does not justify the court 
in Interfering under S. 115 C. P, Code. ( Greaves , 
J.) Go LAM SOBHAN V. ALI HOSSAlN BAHADUR. 

65 I. c. 696 

S. 115 — Error of law — No ground for 

revision . 

Where in the exercise of its jurisdiction the 
lower court, commits an error of judgment this 
is not a matter upon which revision can lie. 
(Banerji, J.) Ganesh Prasad Sahu v. Dukh 
Haran Sahu. (1922) All. 441 . 66 I. C. 509. 

S. 115 — Error of law — Not a ground of 

revision , 

Where a matter is entirely within the Juris- 
diction of the lower court, a mere error of law 
in arriving at a finding is no ground for revi 
sion by the High Court 41 C. 32 Ref. (Newbould 
and Panton, JJ.) Rajendra Nath Roy v 
Sheik Abdul. 68 I. C. 430 

— 1 S 11 b— Error of law— Revision. 

Ignoring an express provision of law is 
sufficient ground for revision. [Hopkins, S m U. 
Fremantle , J.M.) Sahdeo Prasad v. Ram Sahai, 
I> R, 3 A. 257 {Rev ) 

S. 115 —Error of law— Misconstruction 

of rule$ made by the High Court. 

An erroneous construction of the rules framed 
by the High Court as regards costs of proceedings 
in subordinate Courts, is no ground for revision. 
{Das and Adami , JJ.) Ramkishun Das v % Beni 
Prosad. 3 Pat. L T, 314 : 65 I C 355. 

* *S, 115 — Error of Law — Obvious mis- 

tefee — Revision . 

Where the finding of the Lower Court is vitiat- 
ed W an obvious error the High Court can inter- 
fere in revision. ( Drake Brockman , /. C* ) MaNGU 
Lal v. Mt Nanhf, 5 N* L. J, 1 : 

(1922) Nag. 101 : 67 I. C. 806. 

S. 115— Error of law—Pes judicata— 

Revision. See (1921) Dig Col. 200, Kedar Nath 
v » Suishnath Singh. 64 I, c. 209. 

— — - — S. 115— Error of law— No revision. 

BvenJf the lower court had committed an 
error of Judgmeht or of law the High Court cannot 
interfere under 3. 115 C P. Code. [Suhrawardy 
and Ghose, J J .) Gurudas KundU Chowdhury 
V. DAsarathi Haldar. 65 I. C. 512 

S. 115 and 0. 26, R. 4 — Examination 

of defendant on commission— Refusal of Court 
— Revis : on— Interference. See C. P. Code* O 26 
R.4. 


C. P CODE (1908), S 215. 

; — S. 115 and 0 23* R, 1 — Execution 

application — Withdrawal — Sale of property by 
court notwithstanding— Revision. 

* Where the Court below rejected an applica- 
tion by the decree holder withdrawing the 
execution proceedings which he had initiated and 
proceeded to sell the properties in execution 
notwithstanding such withdrawal, the order of 
the Court is without jurisdiction and can be set 
aside in revision. The order however is not 
open to appeal. 4 Mad 217 ; 32 C. 146 ; 28 A. 72 
foil. ( Jwala Prasad and Ross , JJ.) Ram Prasad 
Rai v . Mahesh Kant Chowdhury. 

65 I. C, 122. 

S. lib— Execution sale — Deposit to set 

aside — Power to make — Revision. 

Where the Court of execution allowed a rever- 
sioner to make a deposit he was not entitled to 
make, it exercised a jurisdiction not vested in it by 
law or was acting in the exercise of its jurisdiction 
illegally or with material irregularity within the 
meaning of S. 115 of the Civil Procedure Code. 
[Sanderson, C. J. and Chotzner , J ) Mohendra 
Nath Nanda v. Baidya Nath Tripathi. 

26 C W. N. 167 : (1922) Cal. 95. 

S. 115 and 0, 21, R, 89 — Execution 

Sale — Setting aside — Deposit — J itt isdiction. 

The High Court has jurisdiction to interfere 
with the wiong exercise by the courts below of 
powers vested in them under O. 21, Rr- 89 to 92 
dealing with confirmation on setting aside of 
auction sale. The court has no jurisdiction to 
confirm the sale even when the Judgment- debtors 
had complied wiih all the provisions of law and 
depos'ted the necessary amount within the time 
prescribed for that purpose [Suhrawardy and 
Ghose , JJ.) Santosh Bala Debi v. Ram chandra 
GHATI. 67 I. C. 286. 

S 115 and 0. 9, R. 13 — Ex parte 

decree— Order setting aside— Revision. See (1921) 
Dig. Col. 200. Sheikh Kallu v . Nadir -Baksh. 

(1922) All. 441 : 64 I. C. 527i 

S. 115 — Grounds for interference^ 

Affidavit of pleader' s clerk . 

The High Court will not interfere in revision 
when the applicant has suffered no prejudice and 
the order complained against does not affect 
his interests. Nor would the High Court act on 
the affidavit of a pleader’s clerk and interfere* 
(Suhrawardy and Ghose , JJ.) Surja Naratn 
Das v . Amiruddin Mahomed* 

66 1* C. 127. 

S. 115 — Injunction — Temporary — 

Grant of— Interference in revision when justified 
See MAl. Comp ; for Ten, Imp. Act, S. 5. 

(1922) M. W* N* 60S. 

S. lib— Interlocutory order — Decision 

as to Court fee — Error of law— Revision* 

A decision of a subordinate Court determining 
the amount of Court fees payable by plff. is not 
open to interference in revision inasmuch as no 
case has been decided by the Court below 43 A. 
564 foil* A mere error of law though a ground 
for second appeal does not justify revision, (Pride- 
aux . A . J. C.) GoviNd Daji. ’ 

(1922) Nag, 128 I 65 I, 0. 627, 


35 C. L, J. 78, 
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S. 115— Interlocutory order — Finding on 

a preliminary issue — Revision. See (1921) Dig. 
Col 201 Shy am Sundar v Sheoambar Ban. 

61 I. C 92 

S. lib— Interlocutory oidcts — Inter- 
ference tn revision. 

Where the record of a case has been sent for 
by the High Court, it would not bs exercising a 
wise discretion to refuse to interfere on the mere 
ground that the order is an interlocutory one 
Where considerable delay had already occurred 
and was likely to occur if a remand was 
ordered, the High Court disposed of the question 
in revision {Chapman and Atkinson , JJ t ) 
Nauratan Lal v. Wilford Joseph Stephenson 
(1922) Pat. 79 ; (1922) P. 359 

S. 115 and 0. 26, R. %— Intel locator y 

ortier — Interference in revision — Examination of 
witnesses. 

The High Court has power to interfere in revi- 
sion with interlocutory orders not directly appeal* 
able so as to avoid irreparable damage or gross 
injustice The High Court will not interfere with 
the discretion of the lower Court not perversely 
exercised. A dismissal of an application to examine 
witnesses on commission without considering whe- 
ther their evidence would be relevant or not, is open 
to revision. { Robinson , C. /. and Heald , ) ) S R 
M M. Chetty v P. L.N. N Narayanan Chetty 
11 L B. R. 65 . 64 I. C, 821. 

S. 115— Interlocutory order —Revision. 

The High Court has jurisdiction to interfere 
with interlocutory orders in exceptional cases 
{Leslie Jones, J.) Firm of Damri Shah-Thakur 
Ram v. Firm Rulu Mal Dogar Mal. 

17 P. L. R. 1922 : 641. C. 387, 

-S. 115 —Interlocutory order — Revision 

when justifiable. 

The High Court would exercise its revisional 
power in the case of interlocutory orders where 
otherwise irremediable damage would result to 
the parties. {Wtlberforce, J,) Firm of Durga 
Prosad Mutsaddi Lal v. Firm of Rulia Mal. 

4 Lah L J, 176 : 65 X. C. 282 : 
29 P, L. R. (1922) : 1922 Lah. 100. 

— S. 115 — Interlocutory order — Mis- 

joinder of parties and causes of action— Inter- 
ference. 

Tne powers of the High Court in revision could 
be exercised in cases where the lower court held 
that a suit is bad for misjoinder of parties, 
nonjoinder of parties and misjoinder of parties 
and causes of action. The use of the revisional 
powers would be justified where the lower court 
has decided that the suit is not bad for mis- 
joinder ot parties and causes of action. 42 M. L. 

J. 43 ; 29 M. L. J. 53 ; 10 L. W. 652 ,6 L.W.9; 

§ ‘W Wl 2Q7 foil. {Venkatasubba Rao, J.) Velappa 
K' toAR p. Chidambara Nadar 
< , , * : -> ftK.KI. 277 : (1922) K. W S . 316 : 

' J L- w. 186 : (1922) Mad. 174. 

1 * %%> >. f ^ j 

> 116— Interlocutory order — Revision- 

interference when justified— Posting of case 
fif argument on preliminary issues. 




C. F. CODE (1908), S. 115. 

It is impossible to say that in no case what- 
ever will the High Court interfere with an 
interlocutory order of the lower court But inter- 
ference must be exercised with .great diligence, 
the general rule being against such interference. 
Interference will be justified if the order sought 
to be revised is in fact perverse or irreparable 
injury will be caused unless the revision is 
allowed. 9 M. 256 ; 15 M. L. T, 339 ; 5 L. Wt 
207 ; 12 C. L. J. 505 ; 12 C L J. 519 ; 12 C L. J. 
525 , 39 M. 195 F, B. Ref. Where the lower court 
posted a case for final hearing on preliminary 
issues of law, settled long before, the High Court 
refused to interfere as the party had a remedy by 
appeal in case of injury or inconvenience. ( OdgerS , 
J.) Ramakrishna Pillai v. Krishnaswami 
Pillai. 15 L. W. 667 . (1922) M. W. N. 521 : 

(19221 Mad. 321 : 68 I, C. 167. 

S. 115 — Interlocutory oi der— Revision 

— A p peal. 

The High court refused to interfere in revision 
with an interlocutory order of the lower court 
directing a commissioner to f ascertain mesne 
profit^, as the applicant had a remedy by way of 
appeal from the final decree ( Spencer , J ) Hus- 
sain Sahib v. Hamm ad Sahib- 16 L. W. 312: 

31 M, I». T. 180 (H. C.) : (1922) M. W. N. 562. 

S. 115 and 0 41, R 25 — Interlocu- 
tory order — Revision when competent. 

The High Court would m the exercise of its 
discretion interfere with interlocutory orders only 
in exceptional cases. An order under O. 41, R. 
25 not being a final order is subject to that rule. 
As the order in the present case was unnecessary 
the court set aside the order in revision, ( Broad - 
way, J ) Allah Bakhsh v. Lal Khan 

67 I. C. 269. 

S, 115 Interlocutory order— Appeal. 

In revision the High Court is not bound to 
interfere even in a case of defect of jurisdiction 
unless it is shown that there has been a failure 
of justice arising from such defect 36 P. R. 1902 
foil. There is no appeal from an interlocutory 
order in a suit and if the appellate Court enter- 
tains such an appeal it assumes a jurisdiction not 
vested in it. {Broadway, J.) Ganda Ram v . 
Sundar Lal. 67 X. c, 278. 

-S. 115 and 0. 6, R. 17 “Interlocutory order 
— A mendment — Refusal — I nierference. * 

Though the High Court would not generally 
interfere with interlocutory orders of the lower 
Courts yet if the interest of justice required the 
amendment which was refused the High Court 
may interfere. {Scott Smith , J.) Jharia CoAb 
Company v. Diwan Chand Company 

67I.XJ.B35. 

S. 115 — Interlocutory order— Direction 

as to the mode of taking accounts— Interference 
m revision— Government of India Act. 

The High Court will not interfere under S. 4XfjL 
C. P. Code or S. 107 of the Govt, of India Act 
with an interlocutory order unless it is shov^a, to 
be so improper that unless it was varjpd ior, re- 
versed immediately irreparable loss, will , result io 
the parties. The High Court refused to interfere 
with an order of the lower court giving directions 
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C. P. CODE (1908), S 115. 

as to the mode of taking accounts in a pending 
suit { Miller , CJ. and Mullick , /.) Rai Bahadur 
Harihar Prasad Singh v Maharajah Kesho 
Prasad Singh 3 Pat. L. T. 638 

S. 115 — Jurisdiction — Absence of Pro- 
ceeding under O, 43 R, 23 instead of under O 43, 

R. 25 — If justifies interference. See C. P. Code 

O. Rr. 53 and 25. 64 I. C. 438. 

—S, 115 and Sch. II, Para 16 — Jurisdiction 

Defect in — Inter ference—0 ther remedy open 
To justify interference by the High Court 
under S. 115, C P. C. on the ground of want of 
Jurisdiction, the facts ousting Jurisdiction must 
be patent on the facts of the record. The High 
Court will be slow to interfere in levision unless 
the party applying to the Court has no other 
remedy 44 B. 595 foil. {Kennedy , /, C. and 
Raymond , A J. C) Emnabai v . Fakir Mahomed. 

15 S. L. E. 165 : 65 I C 50 * (1322) S. 1 

S. 115 — Jurisdiction — Erroneous deci- 
sion on point of law — Revision . 

Where a Court assumes jurisdiction to pass an 
order for an erroneous view of the law, in a 
matter where it has in fact no jurisdiction, ii is a 
case for interference of the High Court under 

S. 115 C. P Code ( Knshnan and Venkatasubba 
Rao. JJ ,) Ramaswami Goundan v. Muthu 
Velappa GoundaR. 44 M. I. J. 1 : 16 I W. 848, 

S. 115 — Jurisdiction — Failure to exercise 

—Omission to decree claim admitted. 

4 Where the lower court disnrssed the plaintiff’s 
suit for rent without considering whether he was 
entitled to a decree for the whole or a port ion of 
the claim on the admission of the defendant there 
i$ a failure to exercise jurisdiction with which 
the High Court will interfere in revision. ( Miller , 
C* J. and Munich , J ) Rajgiri Singh v. Jadu* 
NATH Ray. (1922) Pat 355. 

— S 115 — Failure to exercise pit isdiction 
vested by law— Interference. 

Failure to exercise jurisdiction vested by the 
Calcutta Rent Act, can be interfered with under 
S. 115, C. P. Code ( Greaves and Ghose, JJ.) 
Rasanta Charan Sinha v. Rajani Mohan 
q^ATTERJl. 26 C. W. N. 711, 

~ ti — r 115 — Jurisdiction — Order without — 

Revision— Interference* 

Under S. 115 C, P. Code it is competent to the 
High Court to act in revision suo motu as it is 
bound to set aside orders of lower courts passed 
without jurisdiction. 4 M. 217 ; 32 C. 146 ; 28 A. 
72 foil, [Jwala Prasad and Ross , JJ*) Chaudhry 
Ram Pd Rai v. Mahesh Kant. 

3 Pat, L. T* 445 : 1 Pat. 232 : (1922) P, 525. 

— S. 115 and 0. 33, E. 5 —JGeave to sue m 

forma pauperis — Rejection of application — 
Revision . 

Per Walsh, J . ( Piggott , J. contra) An order 
rejecting an application for leave to sue in forma 
pauperis is not opea to revision 19 A. L. J* $58 
Rel. {Piggott and Walsh, JJ .) Mahadeo Sahai v. 
The Secretary of State for India. 
i 44 411. 248 : 39 A £. h 55 : (19 22) All, 1 : 
^ 65 I. 0. 255. 


C P. CODE (1908), S. 115. 

S. 115 and 0. 23, B. 1— Leave to with- 

diaw suit — Improper grant of-Revis*on — Interfer- 
ence. See C. P. Code, O 23, R. 1. 

64 I C. 556. 

S. 115 and 0. 23, E, 1 — Leave to with- 
draw suit — Order without recording reasons — 
Revision. 

Where on an application for leave to withdraw 
a suit with liberty to bring a fresh suit the Court 
merely passed an order to the effect that it was 
allowed without considering or recording the 
grounds for granting such leave, the High Court 
m revision set aside the order. [Banerjt, J.) 
Rahmat ullah v. Dharam Singh. 

20 A. I J, 90 : 1. E. 3 A. 93 : 64 I. C, 948 : 

(1922) All. 185. 

S. 115 — Limitation — Delay. 

As a general rule the High Court does not 
entertain revision petitions after 3 months, but 
the Hight Court may in a proper case excuse the 
delay in the exercise of its discretion, {Deva 
Doss, J .) Yagnaswami Aiyar v. Chidam- 
baranatha Mudauar. 

(1922) M. W. N. 130 : 65 I C, 732 : 

16. I. W. 760 : (1922) Mad 63. 

S. 115 — h regularity — Appellate judg - 

ment vitiated by irregularity — Surmises and 
conjectures . 

Where the judgment of the lower appellate 
Court is vitiated by inaccuracies and misunder- 
standings and it is entirely based upon them, the 
High Court would set it aside in revision, 
though it is reluctant to interfere on revision in 
arbitration cases. [Wilherforce, J,) The Firm of 
Kesar Mal Shankar Das v. The Firm of Hukam 
Chand Badri Nath. 67- 1, CL 260. 

S 115 — Material irregularity — Want 

of Jurisdiction — Distinction between — Omission , 
to decide material point. 

When a court of law has taken up a point of 
fact or law for decision and has decided that 
point wrongly, it has acted with full jurisdiction 
and regularly and legally and no revision lies 
unless, that decision itself affects the court's 
own jurisdiction, but when having jurisdiction, 
the court has failed or refused to take up the 
point for decision, it has exercised jurisdiction 
irregularly and the more the failure or refusal 
affects the exercise of its jurisdiction, the greater 
the irregularity will be. Authorities reviewed* 
{Wallace, /.) Ahmad Thambi Maraicair v. 
Basava Maracayar. 16. L. W. 898. 

S. 115 — Material irregularity — Dis- 
missal for default — Revision , 

Where on an application to set aside a dis- 
missal for default, the lower court disbelieved the 
plaintiff's story and dismissed the application, 
there is no scope for revision, as the lower court 
could not be said to have acted illegally or with 
material irregularity. ( Lc Rossignoh /») Farida 
v. Khaira. 3 Lah. 79 : (1922) Lah. 390. 

S. 115 — Material irregularity — Failure 

to add receiver as party to suit or execution 
proceedings — Revision — Interference. 

43 K, %. J, 211* 
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0. B, CODE (1908), S. 115. 

* S. 115 — Material irregularity — Omis- 

sion to consider faint ansing in the case. 

Where a Court omits to take into consideration 
a material point which arises in the case, its deci- 
sion is liable to be revised. {Maung Kin,J.) Shwe 
Hla Gyi z\ San Dwe. 64 I. C 361. 

S. 115 — Material irregularity — Refu- 
sal to take evidence — Finding of fact 
On a point of fact a Court cannot come to a 
finding without taking any evidence, especially 
where there is no affidavit on the record and the 
parties are not agreed as to the facts {Pan ton, J,) 
Jaban Saha Sebak Mondal 

64 I. C. 85. 

5. 115— Material irregularity ~ Refusal 

of hearing — Intel fercnce. 

Whenever the court below Las refused to hear 
a party on the merits without just grounds, the 
High Court is entitled to interfere in levision 
{Mad cod C. J . and Kanga, J ) Bachubai Jhirad 
v . Ibrahim Isak. 24 Bom L. R. 744 : 

(1922) Bom 207. 

* S. 115 (c) — Material u regularity— 

Decision ott imaginary facts— Perversity. 

Where the decision of the court below was 
based not merely on a forced and impossible 
construction of the facts that were before the 
court, but on the importation of tacts which were 
admitted by both parties not to exist, this is 
clearly a material irregularity in the exercise of 
jurisdiction of the sort contemplated by S 115 (c) 
C P. C. Code {Halit fax A. J. C) PandUraNG v 
Kallu Das 65 X. C. 881. 

S. 115 {c)-~Maienal irregularity-Refusal 

to frame issue — Court fee — Valuation — Revision. 

Where the defendant in his written statement 
objected that the suit was grossly undervalued 
but the Court below instead of raising an issue 
thereon merely recorded the objection. Held, 
that the court below acted with material irregul- 
arity in refusing to raise an issue and decide it. 

( Devadoss , /.) Venkatachallam Chettiar v. 
Krishnaswami Thevan. (1922) M. W. H. 692. 

S 115— Merits of the case to be looked 

into. 

Where no injustice has been caused by the irre- 
gular procedure of the Court below the High 
Court will nob interfere in revision. (Deva Doss , 
/.) Yagnaswami Aiyar v . Chidambaranatha 
M uDALIAR. <(1922) M. W. N. 130 : 

v r 16 I. W. 760 : (1922) Mad 63 . 

65 I. C. 732. 

S. 115 —Misjoinder of causes of action 

— Revision — Interference . 

The High Court will in the exercise of its re- 
viaiional jurisdiction interfere when the lower 
has wrongly held a suit as bad for mis- 
joinder of pauses of action and directed him to 
^hich cause of act* on he would proceed 
ijjb in the sail. 5 L. W. 207 ; 6 L. W. 9 ; 42 M, 
X* I* 97 loll. {Oldfield and Vetikatasubba Rao , 
iilj Arunachbllam Chettiar v. ARunachellam 
Chettiar, . 43 M. L. J. 218 ; 

16 W. 175 : (1922) M, W. K. 453 : 

* T - T r I (1922) Mad. 436. 


C. £. CODE (1908), S. 115, 

S. 115 — New point— High Court if can 

interfere in revision. See. (1921) Dig. Col. 204. 
Haridas Chakubhai v. Fatansey Raghavji. 

46 Bom 56 : (1922) Bom. 149 (B.) 

S. 115 — Other remedy open — Conclusion 

right , but procedure w r ong — Interference . 

Per Das J : The ordinary rule is that where 
an aggrieved party has other remedy available, 
the High Court is unwilling to interfere in 
revision. 

Per Bucknill , J : Where the right thing has 
been done in quite the wrong way, the sensible 
course is not to interfere. ( Das and Bucknill, JJ t ) 
Syed Ali Zamin v . Nawab Syed Mohamad 
Akbar Ali 1 Pat 68 : 3 Pat L T. 406 : 

(1922) P. 315 : 65 I C. 135. 

— g. 115 — Other remedy open -Interference 

in revision . 

Although a High Court generally does not 
entertain an application for revision when there 
is another remedy open to a petitioner, there is 
nothing in the law which prohibits such court 
from interfering where grave injustice might 
have been done. 10 All 119 ; 36 P. R. 1887 ; 71 
P. R. 1884 , 15 p, R. 1874 Ref. {Abdul Raoof, J.) 
Ralla Ram v Mt. Raj. 4 Lah. L. J. 71 : 

(1922) Lah. 63 : 87 I. C 945. 

S. 115 — Other remedy open — Revision — « 

Interference . 

The High Court will not interfere in revision 
when the aggrieved party has a remedy by suit 
open to him except in cases where there would 
be a very serious miscarriage of justice if the 
High Court did not interfere. (Suhtawardy and 
Cuming , J].) Giribala Da si v, Prianath Pal. 

65 I, C. 476. 

>S. 115 — Other remedy open— Suit — C. P, 

Code , O. 21, R. 63 — Revision . 

Where another remedy is open to a party, e.g. 
by a suit under O. 21, R. 63 C. P. Code the'eourt 
will not entertain an application for revision. 
(j Banerjt , /.} Basdeo Sahai v. Saraswati. 

64 X. C. 469, 

S. 115 — Other remedy open — Suit-Spec . 

Rel. Acti S 9 —Interference in revision . 

Revision should not ordinarily be granted, even 
in a case in which no appeal lies, if some other 
remedy is provided which can be called reasonably 
efficacious in respect of the circumstances of the 
particular case. But where the decree of the Court 
below is manifestly wrong, and the slower remedy 
by a regular suit would still leave the applicant 
suffering injustice and undue hardship, the Court 
should exercise the revisional powers in its favour. 
(Hallifax, A J . C.) Ramchandra v. Shridhar. 
5 H. I J, 151 s 65 X, C. 35 l f ; 18 K L, XL 71 ; 

(1922) Nag T 115. 

S. 115 —Pauper application — Orifer 

admitting— lf revisable , ^ 1 

No application in revision lies against an Older 
admitting an application for leave to su n ift forma 
pauperis. ( Piggott and Walsh , JJ.) Kandhaia 
Singh v. Mt, K^niun, 2D A, X. J, 471 : 

(1922) All, 208 : 67 I, C. 641. 
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C. P. CODE (1933), S, 115 

S. 115 and 0 6, R. 17 — Pleadings 

— Amendment — Legal representative of 
deceased plaintiff allowed to set up a claim not 
open to original plaintiff — Revision — Internet ence 
See C. P. Code O 6, R. 17. 

15 Z. W. 72 

S. 115 — Point not in issue— Decision 

on — Effect . 

Where the courts below decided the suit on a 
point not in issue between the parties, the orders 
are without jurisdiction and can be revised 
( Hopkins , S. M. and Fremantle , J M.) JAhaxgira 
v Mt. Lachhi KUAR. I, B 3 A. 219 (Rev.) 

4 TJ. P. L R (B R.) 47 

S. 115— Powers under — Not so wide as 

under S. 25 Provincial Small Cause Courts Act. 
See Pro. Sm. C. C. Act, S. 25. L. R 3 All. 17. 

S. 115 — Powers of — High Court — 

Liberal construction . 

The powers of the High Court under S. 115, C 
P. Code, should be liberally utilised especially 
when the applicant has no remedy. ( Kennedy . 
/. C and Uadgaon Kar,A.J.C .1 Naraindas v, 
Jassomal. 15 S. L R. 135 * 65 I. C. 37 

-S* 115 — Proceedings under S, 36 of the 

legal Practitioners Act— Power of High Court to 
interfere. Sec Leg. Pract. Act, S. 36. 

16 Z W. 795 

Ss. 115 and 73-— Rateable distribution 

— Erroneous order -Revision- Interference in. See 
C* F. Code, Ss. 73 and 115. 26 C W N. 169 

Ss. 115 and 151 and 0. 41, R 23— 

Remand — Improper order — Revision-- interfer- 
ence by High Court, See C. P. Code, O. 41, 
R 23. 30 M. Z. T. 314. 

S. 115 and 0. 41, Rr. 23 and 27 — Remand 

— 'Improper order — Revision — Interference token 
justified. 

Where an appellate court being of opinion that 
the plaintiff appellant had not been given a rea- 
sonably sufficient opportunity for adducing 
evidence and instead of allowing additional evi 
deuce under O 41, R. 27 C. P. Code remands the 
case for retrial, the irregularity in procedure is 
not Such as to justify interference in revision, 44 
C. 929 ; 37 M. L J. 536 Ref. (Ayling, 0 . C./. 
and Odgers, J .) Sheik Mahomed Maracayar v 
Rangasami Naidu. 31 M. Z T. 182 (H. fi.) 

16 I. W. 515 I 

Ss. 115, 153 and 0. 21 R. 94— Sale Cer- 
tificate — Amendment — Notice . 

If a Court amends a sale certificate, without 
giving notice of the application to the judgment 
debtor or other persons interested it acts with 
material irregularity. (Deva Dass, JJ Yagna- 
swami Aiyar v. Chidambaranatha Mudaliar 
* (1922) M W H. 130 : 65 I. C. 732 : 

16 L W 760 : (1922) Mad. 63^ 

S. 115 and 0. 21, R. 66 — Sale proc- 
lamation— Fixing of valuation— Parties not heard 
—Revision— Interference See C. P. Code, O. 21 4 
R*. -66U 65 I. C. 360. 


C F. CODE (1908), 8. 115. 

3s 115 and 10 — Stay of suit — Refusal by 

lower Court — Interference m revision , 

Where a subordinate Court proceeds with the 
trial of a suit in contravention of S, 10 C. P. 
Code, it usurps a jurisdiction not vested m it by 
law and its order refusing to stay the suit, though 
interlocutory, is open to revision by the High 
Court 42 A 409 dist, ( Phillips , J) Rama Chand- 
R4M PlLLAI V. NEELAMBAL ACHI 

16. L W. 607. 

S. 115 — Subordinate court — Election 

inquiry — Sub Court holding an enquiry into 
election under the Madras Dt Municipalities 
Act is a Court Subordinate to the High Court 
See Mad Dt. Municipalities Act. 5s 18 & 28. 

16 Z. W . 898. 

S. 115 — Subordinate Court — Sub judge 

trying an election petition. 

A sub-judge trying an election petition ques- 
tioning the validity of the election of a munici- 
pal commissioner under the Madras District 
Municipalites Act is not a Court subordinate to 
the High Court within S Il5 C. p r Code Con- 
sequently the High Court has no jurisdiction to 
interfere with the order of a Sub-conrt refusing 
to try an election petition 21 B 279 foil ; 38 M. 
581 Ref. (Devadoss) Deivanayagam Pillai v. 
P. T, S. Diwan Mohideen Rowther. 

16 L. W. 827 . 

[This view is no longer law. 

[See 16 L. W. 898 Ed..] 

S. 115 — Subordinate Court — District 

Judge — Trial of elections — Material irregularity. 

A District Judge trying the validity of an 
election under the Madras Local Boards Act 
XIV of 1920) is not acting as a yersona destgnata 
but as a court. His orders are Judicial and 
liable to interference in revision by the High 
Court. The mere fact that the order of the Dis- 
trict Judge is declared to be “final’* merely 
means that it could not be questioned by way 
of appeal but it does not exclude the exercise of 
revisional Jurisdiction by the High Court, 

( Knshnan and Venkatasubbarao , JJ.) Rama- 
swami Goundan v. Muthu Velappa Goundar. 

16 Z. W. 8 48. 

S. 115 — Substantial justice-’ Interference 

Mandatory injunction. 

The question of substantial justice arisesinore 
truly where a case has been decided and where 
the High Court is o i opinion that any technical 
error, which might have been urged in an ordi 
nary appeal, is not a sufficient ground for inter- 
ference on revision unless injustice has been 
caused thereby or the petitioners have been pre- 
judiced. (Harrison, JJ The Lahore Electric 
Co v. Bombay Motor and Cykle Co. 

67 I. C. 742 

S* 115 — Order allowing suit to be with- 
drawn — If open to revision . 

An order allowing a suit to be withdrawn with 
liberty to bring a fresh suit, if improperly mode, 
is capable of being revised by the High Co art. 
{Abdtd Qadir , J ) Ghulam Rasul v. Mt. Ramx&n 
Beil 68 1, c. 7##. 


Y— 15 
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C. P CODE (1908), S 322. 

— S, 122 —Powers of High Com t. 

The High Court has power to alter, amend 
and add to rules of procedure laid down in the 
Code ot Civil Procedure according to S. 122, but 
he has no power to alter the period of limita- 
tion provided by the Limitation Act ( Abdul 
Raoof, J.) Madam Gopvl v, Malwa Ram. 

68 I, C. 777 

— Ss. 132 and 133 and 0 26, E. 1 — Pardana- 

shin lad> — Right to be examined on commission 
See (1921) Dig. Col. 207. Khiti Pat Roy 
Dharani Mohan Mookerjee. 64 I. C. 228 

Ss,141 and 144— Applicability of —Res- 
titution pi oceedings. 

Proceedings under S. 144, C P. Code, are not 
proceedings in execution. Consequently S. 141. 
C. P. Code applies to them. 40 M. 780 diss. 
{Rafique and Lindsay, JJ.) Jiwa Ram v. Nand 
Ram 44 A 407 : 20 A L. J. 226 : 

I E. 3 A. 209 : (1922) All. 223 . 66 I C. 144. 

* S 141 and 0 9, E 9— Applicability to 

proceedings under O. 9, R. 9— Appeal 
ft is extremely doubtlui whether S. 141, C P. 
Code, applies at all to proceedings under O. 9. R. 
9, C.P.Code, and, even if it does apply, S. 141 can- 
not operate to give an appeal from an order not 
otherwise appealable under O. 43, R. 1. 17 A- 106, 
Ref. (Sanderson, C.J and Richardson J .) Hara 
Kumar Mitter v Murari Mohan Bose. 

36 C. L. J. 184 

S. 141 and 0. 9, E. 9 — Execution pro- 
ceedings— Dismissal for default— Restoration, 

S 141, C. P. Code, does not apply to execution 
proceedings, and the Court cannot restore under 
O. 9, R. 9, C P* Code, an application for execution 
which has been dismissed for default. {Halit fax, 
A 4 J. C.) HaRLAl v. Narayan. 18 3ST, L. E 152: 

64 1. C. 420. 

— S. 141 and 0 9 E. 9 — Execution — Pro 

ccedings — Dismissal foi default— Restoi ation — 


C. P. CODE (1908), S. 144. 

however the leversal or variance has been effect- 
ed. Where an Older of abatement ot the lower 
court was set aside m separate proceedings m the 
High Court and not on appeal, the lower court has 
power to order restitution of costs paid to the re- 
presentatives of the original plff. though such re- 
presentative was not a party to the suit ( Ayhng , 
0. C J andV enkatasubba Rao , J.) Sitalaksh- 

MIAMMAL V . KRISHNASWAMI IYER. 

(1922) M W, H. 186 : 65 I C. 797 : 
16 L. W. 587 : (1922) Mad. 70. 


-S 


144— Application for mesne profits 
— Reversal of decree — Nature of-queshon-relates 
to execution, discharge or satisfaction of decree. 
See Court Fees Act, Sch II, Art. 11. 

18 N. L E. 15. 


8, 144 — Application -for restitution — 

IVhcie to be made — Separate suit, if lies. 

Where an ejectment decree is passed by a 
Revenue court and duly executed, but atierwards 
the decree was reversed m appeal, any apDhoa- 
tion for xestitution must be made to the Revenue 
Court as "the cmrt of first instance," No separate 
suit is maintainable in respect thereof. ( Mears , 
C. /. and Baiter Kashi Prasad Singh?/. 
Balbhaddar Singh. 44 A, 283 : 

20 A. L. J. 133 L. E, 3 All. 97 (Rev,) : 

(1922) All. 71 : 65 I C, 798. 


inherent power* 

S, 141 C. P. Code has not the effect of extend- 
ing the provisions of O, 9, R. 9 C.P. Code to exe- 
cution proceedings or of authorising the Court to 
set aside a dismissal of an execution petition for 
default. But the Court may, in a proper case 
in the exercise of its inherent power restore the 
execution application and with such restoration 
the attachment will revive. [Halh fax. A, J. C) 
Shankerrao v. Maxikr^o. 68 X. 0. 643. 


S. 144 — Decree or order — Order for 

rateable distribution— Reversal on appeal— Not. 
a decree or order— No right to rateable distribu- 
tion. See C. P. Code, Ss. 73 and 47. 

15 L. W. 421. 

Ss, 144 and 151 — Execution sale • — 

Distrtbuiton of proceeds among several decree 
holders raieably — Sale subsequently set aside — 
Right to refund of the purchase money. 

In execution of a decree certain properties 


S. 141 — St ope of— Provisions of S, 10 — 

// apply to arbitration proceedings. 

S. 141, C. P. Code is wide enough to make the 
provisions of S. 10 apply to arbitration proceed 
ings, { Raymond , A . J, C ) Firm of Jai Narain 
Babu Lal in the matter of. (1922) Sind. 6 ; 

66 I. C, 79& 


-S, 144 — Applicability 


of — Restituti on— 
- Direction for re- 


casts of separate proceedings 
payment 

*4*, C. P. C, is not confined to cases where 
restitution is claimed on the reversal of the 
decree in first or second appeal. Provided the 
decree is varied or reversed the section applies 


were attached, brougnt to sale and purchased by 
the appellants who were strangers to the decree. 
The proceeds of the sale were rateJriy distri- 
buted among the respondents who were creditois 
holding decrees against the same judgment 
debtor. Subsequently certain c’aimants who bad 
unsuccessfully intervened m the execution pro- 
ceedings obtained a decree in a claim suit that 
the properties belonged to a trust and therefore 
not liable to sale in execution of the decree and 
recovered possession of the properties with mesne 
profits from the appellants The appellant there- 
upon applied for refund of the purchase money 
which had been distributed rateably among the 
various decree holders. Held, neither S 144 nor 
S. 351 of the C. P. Code authorised the Court to 
order the refund sought by the appellants and 
their application was unsustainable. 24 I. C, 384 
dist. {Ayhng, O. C. J . and V enkatasubba Rao 
/.) Raja Rao v. Ananthanarayanan Chetty. ’ 
42 M. L. J. 308 : 15 L. W. 303 : 
(1922) M. “W. N. 255 : (1922) Mad 228 : 

67 I. C. 369* 


S 144 Execution sale— Setting aside — 

Repayment of purchase money — Payment of 
encumbrances by purchaser. J 

- j? ecu ^ on sa * e was confirmed by the cofiVfs 
m frut set aside on appeal by the Privy 
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Council after a lapse of 9 years. In the interval 
the auction purchasers had obtained possession 
of the property sold and had also paid off certain 
incumbrances thereon The sale price paid into 
Court by the auction purchasers had fcsen 
distributed to various decree-holdeis. After the 
decision of the Privy Council the judgment- 
debtors applied for restitution under S. 144 C. P 
C The auction purchasers claimed a refund of 
the purchase money paid by them as well as the 
value of the incumbrances discharged by them 
Held that the judgment-debtors were entitled to 
possession only on their payment to the purchaser 
the amount of the purchase money less the mesne 
profits derived by the purchasers in the interval. 
The interest on mesne profits was allowed to be 
set off against the interest on the purchase price 
The purchasers having discharged the incum- 
brances of iheir own accord and without any 
order of ourt, they were entitled to the benefit 
of the security but not to a refund of the amounts 
as a condition precedent to their surrendering 
possession, {Lord Carson ) Jai Berham v . 
KedarNath Marwari. 

(1922) P C. 269 : 49 I. A. 351. (P C.) 

S. 144— Execution sale— ‘Subsequent re- 
duction of decree amount— Effect of. 

The sum due to a decree holder undet the 
deciee of the first Court was Rs. 7,695. In exe- 
cution of the decree 19 items of property were 
sold for Rs. 10,357 in all. Five items of the pro- 
perty were purchased by the decree holder 
himself Subsequent to the execution sale the 
appellate Court modified the decree by reducing 
the amount to Rs 7.495. Thereupon the judgment 
debtor applied for restitution by redehvery of the ; 
five items purchased by the decree holder. It 
was found that the sale of every item including 
the last was necessary to realise the amount of the 
appellate decree, though if the properties had 
been sold ia a different order and the five items 
had been reserved to be sold last, their sale would 
have been unnecessary to realise the amount of 
decree on appeal. Held, that there had been no 
case made out for restitution, as the posffion of 
the judgment debtor as legards the sale of the 
five items was in no way affected by the vauation 
in the decree. Such prejudice as the judgment 
debtor had suffered was due not to the variation 
in the decree, but to the terms in the order m 
execution regulating the order in which the items 
were to be sold ( Aylmg and Venkatasubba Rao, 
JJ.) Sundara Rama Reddi v Enuga Raghava 
Reddi. 42 M. L. X 315 : (1922) M W. N. 141 . 

16 I, W. 355 : (1922) Mad 96 : 68 X CL 516 

r— Ss. 144 and 151 — Inherent power — Judg- 
ment-debtor dispossessed under wrong order of 
Court subsequently set aside — Duty of Court to 
restore possession. See C. P. Code., Ss. 16t and 
144, 64 I, C, 732. 

— Ss, 144 and 151 — Inherent power— Order 

for repayment of money mistakenly paid out. 

S. 144, C P. Code does not define the full 
measure of the power of the Court to make an 
order for restitution. The section may -be taken 
as a guide to determine in what class of cases an 
order for restitution may be made, so that com- 
plete justice may be made, between the parlies 
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concerned and they may be restored to the status 
quo ante. 

It is competent to the execution court, in the 
exercise oi its inherent power, to make an order 
tor restitution to prevent what would be essenti- 
ally a mis-carrnge of justice, even m cases not 
comprised within the terms of S. 144 of the Code 
of Civil Procedure : 15 C. L. J 187 Ref 

The Court lias inherent power to recall money 
improperly paid out II C. L. J. 533 Ref. {Mooker- 
jee and Panton. JJ.) Rai Charan Bhuiya v. 
Debi Prosad Bhakat 26 C. W. N 408 * 

35 C. L. J. 53 : 64 I. C. 864 : (1922) Cal. 28, 

Ss, 144 and 141 — Nature of — Not 

proceedings in execution— S. 141 C. P. C. applies 
to restitution proceedings. See C. P. Code, Ss, 
141 and 144. 20 A. L. X 226, 

-S 144 — * Object of- - Re sti tut ion — Acts 

done pnor to decree . 

The object ot S 144 C. P. Code is that any 
thing done m execution of a deciee reversed on 
appeal, should, as far as possible, be done ; and 
that the party who has been finally victorious 
should be placed in the position which he would 
have occupied, if the erroneou® decree had not 
been made, Ihe section does not cover relief in 
respect of acts done before the decree and not 
under the decree. ( Shadi Lai , C. J.) Ch haber 
Singh i\ Radhu Ram. 4 Lah I. J 333 : 

68 I C. 807. 

S. 144 — Proceedings under — Nature of 

— “ Party " meaning of. 

Proceedings under S. 144, C. P. C., are not 
proceedings, although they are in the nature of 
proceedings in execution to enforce directly or in- 
derectly the final decree The section is very wide 
in terms. It includes matteis which an execu- 
tion court or appellate court could not ordinarily 
deal with, and the word '* party ” is not used m 
the section m the sense of v ‘ party to the suit” 
but must mean “ party to the application*’ 

{ Walsh and Ryves,JJ .) BriJ Lal v. Damodar 
Das. 44 All. 555 : 20 A L, X 456 : 

4 U P, L, R. (A) 74 : (1922) All. 238 r 66 I. C 545. 

— S. 144— Reversal of decree— Effect on 

execution sale — Restoration of property — Loss — 
Compensation. 

Where the decree holder has purchased under 
the decree, the reversal of the decree m appeal 
involves the setting aside of the sale. Although 
the sale is not formally set aside it may be treat- 
ed as a nullity and if the property purchased at 
the sale can be restored, it must be restored to- 
gether with any loss suffered by the applicant 
arising out of his having bien deprived of the 
profit earning capacity of the property or any- 
thing like interest upon money or mesne profits 
upon land, which he m ght have enjoyed if it had 
been left in undisturbed possession. Where the 
property cannot be lestored the original decree- 
holder must makegood the loss. It is difficult m 
many cases to assess the loss. (Walsh and Ryves % 
JJ t ) Shaikh Md, Habib Uleah %k Syed MD, 
Shafi, L. R. 3 A. 443. 

'S, 144 — Sint for dam tges —Maintain- 

■ ability of. * 
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Where restitution cannot be obtained by 
application under S. 144 (ij C P. Code there is 
no bar to the institution of a suit. Consequently 
a suit for recovery of damages by a successful 
defendant against an unsuccessful plaintiff for 
bringing a false suit which involved great injury 
to the defendant is mamtainable. (Stuart and 
Kanhaiya Lal t JJ.) ARjun Singh v. Parbati 
44 All. 687 : (1922) All. 465 : 20 A L J. 636 . 

L E 3 A. 408 

-S. 144 — Suit for restitution — If can be 


converted into aa application. See C. P. Code Ss 
47 and 144. 67 I. C. 319. 

„ , — S # i 45 — Surety — Execution against — 
Discretion of ourt. See (1921) Dig. Col. 210. 
Abdul Hussein Essufalli v D J. Mistri & 
Co - 64 X. C. 648. 

46 Bom. 702 : (1922) Bom. 340 

S, 145— Surety— Liability of —Execu- 
tion proceedings— Mode of enforcing liability , 

Where a condition is imposed on a surety under 
an order of Court the surety can be compelled to 
fulfil that condition in execution proceedings 
under b. 145* C. P. Code, wnhout any second 
formal order being passed aga-nst the principal. 

Similarly in the cases c >ntem plated by clauses 
(a) and (b) of S. 145 there would be no necessity 
for a second formal, or even informal order to the 
principal to perform the decree or restore the 
property The surety could be proceeded against as 
soon as the decree is capable of execution, or the 
property becomes liable to restitution or the 
condition required fulfillment. The words “under 
an order of the Court/' m clause (c) of S 145 
wh j c J? a ? pHes e 4 uaU ? to the payment of money 
and the fulfilment of a condition, must ia each 
case rJer to the original order of the Court 
They do not refer, hi respect of the condition, to 
the original order imposing it, and, in respect of 
the payment, to a second order to be passed in 
subsequent proceedings. ( Halifax , A. 1. C) 
Amolak Sao v Kashinath. 64 j. c. 43o. 

S. 145— Surety for production of Judg- 
ment debtor — Failure to produce — Judgment-deb- 
tor sentenced to imprisonment in a criminal 
case— Knowledge of surety that Criminal case 
was pending— Liability of surety. 

A judgment debtor was arrested in execution of 
a decree for money. He was released from 
custody on the execution of a bond by a surety 
undertaking to produce the judgment debtor 
whenever the court required or on failure to do 
so, to pay the decretal amount At the time 
when he executed this bond the surety knew that 
criminal proceedings for embezzlement were pen- 
r it 3 f amst * he Judgment-debtor at the instance 
of the decree-holder. On the date on wtrch the 
judgment-debtor was to have been produced in 
epurf he was sentenced in the criminal case to a 
W™ oUmptjsonmznU and the surety therefore 
faaed 16 produce him. On the question whether 
w as released from his obligation under 
the bond as the performance thereof had been 
rendered impossible by circumstances beyond his 
Cpntrol,: &Md t that as if could not be said that the 
surety could not have contemplated the possibility j 


C P CODE (1908), S. 144. 

or perhaps even the probability, of the judgment- 
debtor bemg sent to jail, he could not be deemed 
to have been discharged from his obligations 
under the surety bond by the circumstance of 
the imprisonment of the judgment-debtor ( Ryves 
and Gokul Prasad, JJ.) Rameshwar Das v Sri 
Lal. (1922) All 390 : 44 All, 174 : 65 I. C. 375. 


S. 148 — Time fixed by compromise 

decree — Extension of. 

Where a compromise decree fixes the time for 
the doing of an act and does not provide that the 
act is to be done with the assistance of the Court, 
the Court cannot extend the time on any ground, 
legal or equitable. { Daniels , J. C,) Ilahi Raza- 
khan v . Mt, Taiba Begam 9 O L J. 53: 

66 I. C. 273. 

S. 146— Transferee of decree— Right to 

apply for execution— Recognition by Court- 
Necessity for. See C, P Code, O 21, R. 16. 

(1922j Pat 256. 

g l £8 —Power of Com t to extend time 

— Time fixed by decree 

The Court has no power to extend the tune 
allowed by a decree for the payment of money 
under S 148 C. P, Code If the decree provides 
for the payment of a certain sum of money on or 
before a certain date and specifies the penalty 
wnich will attach to non-payment, the enforce- 
ment of the penalty cannot be delayed or dispen- 
sed with by any order or direction issued in 
derogation of the decree. In other words, if it 
provides that the right of the decree holder to 
obtain possession shall be extinguished, in 
case a certain condition is not carried out with- 
in a certain period, that right becomes extinct on 
the failure to comply with that condition and 
cannot be revived by any subsequent act of the 
court or party at default. ( Kanhaiya , Lal t J. C.) 
Radalv Chhattar Singh- 25 0. C. 74 

(1922) Oudh 131 : 66 I. C. 205, 

Ss. 148 and 142 —Extension of time — 

Rejection of ptaint — Restoration. 

Once an order rejecting a plaint is set aside in 
review the Court has full power, under Ss. 142 
and 148 of the C P. Code, to extend the time for 
payment of the deficit court fee and the plaint 
having been originally filed within the period of 
limitation the suit was not barred ( Newboutd , J.) 
Surendra Prasad Lahiri Choudhury ' v . 
Attabuddin Ahmed 26 C. W. N. 391. 

(1922) Cal. 234. 


-—-3. 148 and 151 — Pre-emption decree — 
Time fixed for payment— Expiry of— Extension 
of time — Power of Court. 

If no payment of the purchase money has heen 
made within the time fixed by a pre eraption 
decree, it is not competent to the court to extend 
the time either under S. 148 or S. 151 C. P. Code. 

xr° P * R V 1913 ’ 35 A * 582 fo11 * ( Wilberforce, J ) 
Nathu Khan r. Gulab Khan. 

64 I. C. 242, 


~ 3 * Extension of time— Grounds 
for— Bona fide mistake 

Alcourt would not in its discretion under S.149, 
C. P. Code, grant time for deficiency m court-fee 
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to be made up unless it is satisfied that soma 
grounds existed for the exercise of its discretion 
and che principal ground would ordinarily be 
that a bona fide mistake had been made. 42 I. C. 
675 ; 41 I. a 398 ; 1 Lah. L J. 69 toil. ( Scott - 
Smith and Wtlbci force, JJ), Lokh Ram v. Ramji 
Das, 3 Lah L J. 370 

— 3 149 and 0, 7, E 11 —Plaint —De- 

ficiency of Court fee — Subsequent payment — 
Effect — Difference between suit and appeal . 

Where a plamt is filed in time but with an 
insufficient court fee, and the deficiency is made 
good under O. 7, R. 11, no question of limitation 
arises. The law is otherwise as regards mem- 
oranda of appeal. 3 Pat, L. J. 74 ref to. {Conti t 
and MacphersotiyJ J.) DeoNath Sahai v. Radha 
Kant Prasad. 3 Pat L T 142 : (1922) P. 56. 

S 149 — Undervaluation deliberately 

ma ie — Extension of time for payment of 
deficient court fee 

Where an appellant deltb irately onirs to pay 
the necessary court-fee and grossly undervalues 
his chim he is not entitled to any indulgence 
under S H9 C. P. Code. 49 I, C. 871 , 3 P, L. J. 
74 ; 41 I C 398 ; 1 Lah, 234 Rel [Abdul Raoof 
and Harrison , JJ.) Tikkan Ram v Bos a Ram. 

4 "IT. P. L E (Lah,) 77 : 67 1. C 106. 

-3 149 — Court-fee — Extension of time 

for payment — Sufficient cause. See (1921) Dig 
Col 22. Fatteh Singh v. Babu Ram 

67 I. C. 130. 

S, 150 and 0. 9, E, 13 — Ex parte 

decree— Application to set aside — Transfer of 
territorial Jurisdiction — Application to bemade 
to which Court . 

Subsequent to the passing of an ex paite decree 
by the District Munsii’s Court, Penukonda, the 
properties which were the subject matter ot the 
suit, were under a territorial re-distribution of 
jurisdiction transferred to the jurisdiction or 
the District Munsif s Court of Anantapore, On 
an application made thereafter in the District 
Munsif’s Court of Anantapore to set aside the ex- 
parte decree, htld that Court had jurisdiction to 
set aside the decree under O 9« R. 13 read with 
S. 150 of the C. P. Code. 

The wording of O. 9, R. 13 which declares that 
an application to set aside an ex parte decree may 
be made to take away the power of a Court that 
has territorial jurisdiction over the subject matter 
of a suit to set aside an ex-parte decree passed by 
another Court that originally tried the suit 

Per Krtshnan , J. — S. 150 of the C, P. Code 
applies not merely to cases where the whole of a 
business of a Court with reference to the whole of 
its jurisdiction is transferred to another Court but 
also to cases of partial territorial adjustment of 
jurisdiction and the transfer of the business with 
reference to that part alone to another Court. 
{Spencer and Krtshnan , JJ,) Srinivasa Rao v 
HaNUMANTHA Rao 42 M, L. J. 344 

15 L W. 458 : 65 I. C 727 . (1922) Mad. 10 : 

(192?) M. W N. 349 * 31 M, L T. 79 (H C.) 

■$. 150 and 0. 39. B. 2 (3) — Injunction- 

Disobedience — Application for contempt— Trans- 
fer of venue. 


C P. CODE (1908), S. 151. 

The court of M. passed an injunction order 
under O. 39, R 1C. P Code Subsequently the 
local jurisdiction as well as the suit in which the 
injunction was ordered, were both transferred to 
the Court ot D Thereupon tne applicant applied 
tj the Court of D. for punishing the opposite 
party for contempt for disobeying the injunction. 
Held that the Court ot D had jurisdic ion to 
entertain the application for punishment for 
alleged contempt 26 C W N 216 diss. 39 M. 
907 foil [Krtshnan and Venkatasubha Rao , //.) 
Mouna Gurusamy Naicker Sheikh Maho- 
MEDHU Rawther 43 M, L J. 713 : 

(1922) M W. N 743 : 16 L "W. 743. 

S. 150 —Transfer of business — Assign- 
ment of business within local limits of one sub- 
ordinate Court to another by the Dt. Judge — 
Bengal Assam and A 7 . IF. P. Civil Courts Act 
S . 13 (2). 

A decree was passed by the third Subordinate 
Judge’s Court in respect of a claim the cause of 
action whereof arose within certain local limits. 
Subsequently the business arising within these 
limits was assigned to the fourth Subordinate 
Judge’s Court by the District Judge under Sec. 13 
(2) of the Bengal and Assam Civil Courts Act 
(XII of 1887.) 

Held , That the fourth Subordinate Judge’s 
Court could not entertain an application to 
execute \ he decree 

An “ assignment” of business under S 13 (2) 
of Act XII of 1887 is not the same thing as “trans- 
fer” of business within the meaning of S. 150 
of the Civil Procedure Code [Chatter jee and 
Chotzner, JJ ) Munsi Md Kazem au v. Munshi 
Niamuddin Ahmed. 

26 C W. K. 216 : (1922) Cal. 41. 

~Ss 151 and 152— Amendment — Decree 

— Executing Court . 

It is not competent to a court to amend the 
decree of another court transferred to it for exe- 
cution, even though the error may be obvious. 
(Spencer and Ramesam , JJ,) Koralla Buchi- 
lingam v, Koralla Satyanarayanamurthi. 

15 L, W. 301 • 65 I. C. 710 . (1922) Mad. 186. 

S 151— Applicability of— Compromise 

decree— Setting aside— Mistake or fraud of agent 
— Remedy of party. See C. P. Code O. 47, R 1. 

43 M. L J. 290. 

3. .151 — Application uader — Treated 

as one for review. See C P. Code O 47, R. 1. 

31 M. L T 132 (H. C) 

S. 151 — Consolidation of suits— Inherent, 

power — Mutation proceedings . 

Separate mutation applications in respect of 
separate mahals are required but the court has 
inherent power ex debt to justitae to consolidate 
the suits and try them. ( Hopkins , S. M, and 
Fremantle , J M.) Rudar Singh v Tej Singh, 
L. E. 3 A. 423 tEev.) : 4U.P. L. E. (B E.) 87. 

S. 151 — Consolidation of suits— Consenj 

of parties. 

A court has inherent power to consolidate suits 
and this jurisdiction can be exercised even with- 
out the consent of the parties, 17 C. W_ N: t26 



235 


THE YEARLY DIGEST 


236 


C. P, CODE (1908), S 151. 

Ref. {Couitsand Dass. JJ,) Qazi Mahomed Afzal 
V, Mahkumar Mahton, 3 Pat. L. T. 584 : 

{1922} P. 566 : 6T I. C. 1000 

S. 151 — Decree-holder permitted to 

bid on conditions— Failure to fulfil conditions— 
Powers of court to refuse to confirm sale, See 
C m P. Code, O. 21, Rr. 72, 86, and 92. 

1 Pat 235. 

S* 151 — Deposit in Court — Withdrawn 

by person having no right or title— Order for 
refund — Inherent power. See C. P. Code, O, 2t. 

(1922) Pat 53, 

S. 151 — Execution application - — Dis- 
missal for default— Restoration — Grounds lor. 
See C P Code, O. 9 R. 9 and S. I5i, 

(1922) Oudh. 201 

S. 151 and 0. 9, B. 13 — Ev parte 
decree -'Inherent powej to set aside— Application 
filed after time preset ibed by Art 164, Ltm. Act, 
An application under O. 9, R. 13 to set aside an 
exparte final decree in a mortgage suit which 
was filed long after the time limited by Art 164 
of the Limitation Act, was dismissed by the 1st 
Court on the ground that notice was duly served. 
The Dt, Judge while agreeing with the finding of 
the 1st Court as to the service of notice acted 
under S. 151 of the Code and set aside the exparte 
decree on the ground that when it was passed, it 
was barred by time. 

Held , that S. 151 of the Code cannot be used 
in that way 

Where a definite period of limitation has been 
prescribed by Art. 164 of the Limitation Act for 
an application to set aside an exparte decree, the 
Court would not be entitled, by purporting to act 
under S, 151 of the Code, in effect to extend that 
period. 

43 Mad 94 (F. B ) foil. ( Coutts and Ross , JJ .) 
Ayodhya Mahton v, Mussamm yt Phul Kuer. 

(1922) Pat 61 : 65 I. C, 341. 

• 151— Ex parte decree— Setting aside 

— Period of limitation— Extension of— Inherent 
powers of court, See C. P. Code O. 9, R. 13. 

1 Pat. 277. 

S. 151— Expunging remarks from judg- 
ment of lower court , 

Where the Judgment of a subordinate court has 
not been brought before the High Court on appeal 
or revision, the High Court has no power to ex- 
punge adverse remarks on the character and credi- 
bility of a witness, from the Judgment o£ the sub- 
ordinate court. { Gokal Prasad and Stuart , JJ 4 
Ddnn 2 1, Emperor. 

44 All. 401 : 20 A. L. J 261 : L E 3 A. 66 Cr. 

<1922) All. 107 : 4 17. P L (A.) 165 : 
66 I C. 1005: 23 Cr. L. J, 349, 

151 — Inherent powei — Dismissal of 
execution application for default — Restoration . 

The executing court has inherent power 10 re- 
store to file an application for execution dismissed 
^®* r “default and thereupon the attachment revives 
25 A 331; 45 B. 648 Ref. (Hcdltfax, A, J, C.) 
ShankEr Rao v . Manik Rao, 68 I. 0. 643 


C. P. CODE (1908), S. 151. 

-S. 151 — New form of procedure if can be 

introduced, 

A court is not justified in applying its powers 
of inherent jurisdiction to introduce a new form 
of procedure for which no provision is made by 
the Indian law. (Newbould and Cuming , JJ,) 
Gour Chandra Goswami v. Nabadwib. Munici- 
pality (1922) Cal 1 (1) 

3. 151 — Rectification of mistake— Com- 
pany —Representation — - Defect in — Effect of 
decree or order , 

Where a corporation or a company is made a 
party to a proceeding but is not represented by a 
person having legal authority to do so and an 
order is passed adversely to it, it is competent to 
the proper officer to apply for vacating that order 
and after hearing the person through whom the 
corporation or company can legally act. In such 
a case it cannot be said that the corporation or 
company is not a party simply because a wrong 
person represents it. 

It is open to a court to act under S. 151, C P C., 
and set aside the order passed under the above 
circumstances and it is not necessary to proceed 
by way of separate suit. But a stranger to the 
litigatioa cannot intervene alter the suit or pro- 
ceedings are disposed of and claim the piotection 
of S. 151 or appeal to the inherent powers of the 
court to do justice. (Kumarasami Sastri , J,) 
Perumal Moopan v Venkatachariar. 

42 M L. J. 563 . 15 L. W. 586 : 

(1922) M. W N. 268 : 31 M. L. T 35 (H. C.) 

(1922) Mad. 177 : 68 I. C. 910. 

S. 151 — Rectification of mistake — 

Ignorance of fact 

The Court has inherent power, m fact it is 
its duly, to rect'fy mistakes in judicial orders 
arising from the ignorance of the court or of its 
subordinate officers { Hallifax , A. 7, C .) Maroti 
Sonar v . Chintaman Sonar. 

69 I. C. 112. 

S. 151 — Recalling an order passed by the 
predecessor under — Whether beyond jurisdiction 
and invalid . 

If an order of a Sub-Judge m execution is 
erroneous the proper course jor the party aggri- 
eved is to apply to the High Court under S. 115 
Civil Procedure Code, It is well settled that the 
Court has inherent power to recall an order 
which has not been perfected but no power what- 
ever to recall one which has been perfected. 
Therefore a successor has no power to recall the 
perfected order of his predecessor. 12 Ch D. 88 
and 10 C. L. J. 396 folld, (Coutts and Das , JJ ) 
Hiro Singh v, Kazi Syed Ahmad Hussain. 

(1922) P. 204. 

“ r S * 151 ~ Remand — All the issues 

fully tried and decided by trial court— Appellate 
court coming to a different conclusion on one issue 
—Remand —Impropriety of. See C. P. Code, 
G. 41, R. 23, 

30 M> L. T. 314. 

-S. 151— Remand — Powers of Court 

under. See C. P. Code, O 41, R. 23. 

35 C. L 345 
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C P. CODE (1908), S. 151 

S. 151 — Restitution— Execution sale— 

Distribution of proceeds among several deciee- 
holders rateably— Execution sale set aside m a 
claim Suit — Stranger purchaser — Right to refund 
of the purchase money. See C P Code Ss 144 
AND 152. 42 M. L. J 308. 

Ss 151 and 144 —Restitution — Inherent 

power— Delivery of possession under mistake , 

Where a Judgment debtor is dispossessed under 
an erroneous order of Court and that order is set 
aside in a proceeding to which the court auction 
purchaser is a party it is the duty of the Court to 
order restoration of possession to the judgment 
debtor 41 M 467 Rel ( Kotval , A.J*C) Shrikisan 
V. SOTDARBAI 18 N. L R 24 : 64 I C. 732 : 

(1922) Nag. 82 

Ss. 151 and 144- * Restitution— Inherent 

power in cases not covered by S. 144 C P Code- 
Direction to refund money paid out of court. 
See C. P. Code Ss. 144 and 151. 35 C L J 53 

* Ss. 151 and 141 — Restitution — Power of 

court to order — Inherent power — Scope of. 

The inherent power of a court to grant a 
restitution will be exetcised in the ends of Justice, 
that is to say> where thts is the only legal method 
by which the applicant can obtain his dues 
(Ayling and Venkatasubba Rao , JJ.) Varada 
Ramaswami v t Umma VenkataRatnam, 

42 M I. J. 473 : 30 M. I. T, 178 : 

(1912) M W. N. 184 :15 L. W. 421 : 

(1922) Mad. 99 : 67 I. C 546. 

* S 151 —Restoration — Execution appli- 

cation — Dismissed for default . 

A Court has inherent jurisdiction under S. 151 
C. P. Code to restore to the file, an application for 
execution which has been dismissed for default 
if it ts necessary in the interests of justice and to 
prevent abuse of process of Court. (Halli fax, 
A . J. C.) Harlal V, NARAYAN, 64 I. C. 420 : 

18 N. I. R. 152 

S. 151 — Retrial — Power of Appellate 

Court to order — Power when to be exercised. 
See C. P. Code O. 41, Rr. 23 and 25. 

64 I. C. 599. 

— _ — 151 — Revival of suit — Suit dismissed 
for want of letters of administration— Subsequent 
production of letters* 

The Court below, instead of stayihg a suit for 
production of the letters of administration, 
dismissed it giving liberty to the plff. to apply to 
have the dismissal set aside on obtaining letters. 
Subsequently the plaintiff obtained letters of 
administration and succeeded in setting aside the 
dismissal of the suit which was then tried and 
decreed. On an application in revision by de 
fendant. Held that the lower Court should have 
properly speaking stayed the further trial of the 
suit pending the production of the letters of 
administration, that the order of the lower Court 
was really a means of suspending the suit and 
at the same time discharging it from the list of 
suits on file that the merits of the case were 
entirely in favour of the plaintiff and therefore 
the High Court would not interfere in revision 


C. P. CODE (1908), S. 152. 

( Macteod , C. J. and Coyajee , J.) Khushal SiNgji 
r, Um ansingji 24 Bom. L. R. 738 : 

(1922) Bom. 210. 

S, 151 Scope of. 

The inherent powers of a c urt a not to be 
used to relieve a party from the consequences of 
his own mistakes or to enable him to evade tne 
law of limitation . (Oldfield and Venkatasuhba 
Rao , JJ.) GANAPATHI MUDALIAR V . KRISHNA- 
MACHARI. 43 M, L. J, 184 : 16 L. W. 178 : 

31 M. L. T. 135 H. C : (1922) M W. N. 514 : 

(1922) Mad. 417. 

S. 151— Scope of. See (1921) Dig. Col. 

214. Bhagwan Singh v. Sheqnath Singh. 

64 I C. 217. 

— ■ — S. 151 — Scope of — Powet whm exercised . 
The power mentioned in S. 151 C P. Code 
must be used very sparingly and only in the last 
resort, if only because of ihe great danger of mis- 
take as to what the justice of a given case may 
be, and the same result can here be achieved in 
accordance with the letter as well as the spirit of 
the law. By its very terms S. 151 C P. Code does, 

I in certain specified circumstances nullity the 
clear and imperative provisions of the Code as well 
as those that are ambiguous or advisory, if any of 
the latter classes exist. The provisions which can- 
not be nullified by virtue of the power mentioned 
in that section are not those that are clear and 
imperative but only those whose operation in the 
particular case will not defeat the ends of justice 
or lead to abuse of the process of the court. 
(Halit fax, A. J. C) Debilal v. Krishnaji. 

67 I C. 296; (1922) Nag. 125 : 5. N. Iu J. 265. 

S. 151 — Scope of. 

The Court has inherent power to do justice 
between the parties under S. 151 of C P, Code. 
(Das and Adami , JJ.) Chowdhuri Chintamoni 
Mahapatra v . Srimati Monmohini Debl 

1 Pat. 149 : (1922) P. 409. 

S 151 — Scope of — Inherent power of 

court 

Where there is express statutory provision on 
the point in controversy there is no room for the 
application of the doctrine of inherent power. 
(Martineau, J.) Firm of KahNa MalBanarsi 
Dass v Bishanbas, 40 P. I R. 1922. 

’ — - $, 151 — Inherent power — Scope of. 

An order under S 151 C P. Code is to be made 
when the ends of justice require it or to frustrate 
an abuse of the process of Court. ( Raymond t 
A. J. C.) Firm of Jai Narain Babu Lal In the 
matter of. (1922) S. 6 : 66 1. 0. 796. 

S. 151 — Scope of— Extension of limita , 

Hon- Power of Court 

S. 151 C P. Code must not be used to defeat 
the imperative provisions of S. 3 of the Limitation 
Act (i Chevis , /.) Khairati v. Umar Din, 

(1922) Lah. 266 : 66 X. C, 270 

, s. 152— Amendment — Mistakes in 

decree and judgment- Mistakes m plaint- CofrM- 

finvt nf 
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C. P. CODE (1908), S 152. 


C P CODE (1908), 0. 1, R 9. 


Errors in judgments and decrees can be cor- 
rected at any moment , and if those errors follow 
from clerical mistakes committed in the plaint or 
other proceedings it is open to the Court to as- 
certain by enquiry whether any accidental slip 
has occured and to rectify it, if the real points at 
issue are not affected thereby, 12 A, L. ]. 185; 17 
O. C. 256 toll (Kanhatya Lal , J, C.) Pahalwan 
Singh v , Ganga Baksh Singh. 66 I C. 693 

S, 152 — Amendment of decree — Delay 

— No difference between decree and Judgment 
— Time for review over. 

Where the time for reviewing a Judgment and 
decree is long past and there is no difference 
between the decree and judgment, the court will 
net amend the decree so as to omit a clause as to 
personal liability, ( Spencer and Odgers , JJ,) 
Muniappachetty v. Mangatha yammal, 

15 L. W. 393 : (1922) Mad 192 

S. 152 — Amendment of decree — Discre- 
tion — Principles guiding— Intervention of rights 
of third parties achcn m good faith— Effect- 
Sale m execution of decree — Subsequent applica- 
tion for its amendment — Parties — Purchaser if 
necessary party . 

The exercise of the power of amendment 
under S 152 C. P. C is discretionary, and an 
application for amendment of a decree should be 
rejected as too late if the rights of third parties 
acting in good faith have intervened. A pur- 
chaser at a sale held in execution of a decree 
which is subsequently sought to be amended is a 
necessary party to the application for its amend 
ment on the general principle that persons, 
whom it is desired to bind by proceedings can 
and must be impleaded in them and the order 
allowing the amendment is not binding on him, 
if they are not so impleaded ( Oldfield and 
Ramesam JJ.) Narayana Ayyar v . Biyari Bivi. 

43 M. I. J. 559 : (1922) M. W. K. 731 . 

16 L. W. 623 


* -S. 152 — Applicability of— Errors of law 

—Power of Court to review without an appli- 
cation. 

A court cannot review its own order until an 
application is made# S 152 C P. C. relates to 
clerical or arithmetical mistakes in judgments or 
errors arising from any accidental slip or omis- 
sion, but not to mistakes of law. { Hopkins , S. M.) 
Ram Prasad v . Har Lal. 

L. E, 3 A. 1 (Rev.) 

S. 152 and 0. 47, R. 1 — Review — 

Amendment— No arithmetical error — Appeal. Sec 
{1921} Dig. Cot, 216. Ramji Lal v. Giani, 

4 IT P. I. R (Lah) 54 : 66 I, C. 992. 


** — -S.153 — Appellate Coart — Arithmetical 

Mistake or obvious error in plaint and decree — 
Efcty to amend. 


Where In £ suit' on a mortgage the name of 

£^tL th IS°^ 6aged / roperty s was 

aafsoescricfea acne tofe- mistake is discovered on 
appeal, it is the duty of the appellate Court to 
allow an amendment of the plaint and thus 
rectify a clerical mistake. (Ryves add Gohul 


Prasad, JJ) Rhagirathi Shukul v Chandra 
Harikar Pattak. 20 A. I J. 159 : 

I R 3 A. 115 : (1922) All. 81 * 68 I C 208. 

— S. 153 Applicability of— Dismissal for 

default— Restoration application — Section not 
applicable. Sec C. P. Code, O. 9, Rr. 9 and 13. 

(1922j Pat 5. 

___ s, 153 — Sale certificate — Amendment — 
Notice to Judgment-debtor — Necessity for — 
Omission— Irregularity. See C, P. Code Ss 115 
153 ETC (1922) M. W R 130* 

First Schedule 




u V* ipuisr 


tiff’s— Alternative relief— Suit by two sets of Jiff's 
Where plffs 1 and 2 claimed the entire subject 
matter and their sisters plffs. 3 and 4 claimed a 
portion of the subject-matter of the suit in a 
certain contingency and the suit was prayed on 
the ground that the defendant was unlawfully 
detaining the moneys due to the plaintiffs, Held, 
that the suit was not bad for misjoinder ot 
parties and causes of action. The right to relief 
claimed was m respect of or arose out of the 
same act [ie) the act of the unlawful detention of 
the moneys by the defendant. The right to 
relief was alleged to exist in the alternative in 
the first or second set of plffs. in regard to a 
portion of such relief. There was a common 
question of fact to be tried and decided, the un- 
lawful withholding of the moneys The case 
therefore fell within O 1, Rr 1 and 2 C, P. Code 
{ Vcnkatasubba Rao , /.) Velappa Nadar v. 
C IIDAMBARA NADAR. 

43 M. L J 277 : 16 L W. 186 : 

(1922) M. W. N. 316 : (1922) Mad 174. 


0. 1, R. 1— Suit to set alienation — 
Necessary parties— Transferee pendente HU— 
Non- joinder of— Effect, 

In a suit for setting aside an alienation of pro- 
perties belonging to a religious endowment a person 
to whom plaintiff had conveyed a portion of the 
properties at a time when he had neither title nor 
cause of action to sue, need not be joined as co- 
plaintiff in the action Nor is a transferee 
pentende hte a necessary party to the suit. (Das 
and Bucknill, JJ,) Mahant Ramrup v. Lal 
Chand Marwari. 1 Pat. 475 : 3 Pat. L, T 352 : 

(1922) P, 243 : 67 I. C. 40L 

0. 1 R. 3 —Joinder of parties as defend- 
ants— Scope o f the rule Cause of action against 
some of the defendants arising out of the Juris- 
diction — Effect of. 

The plaintiff had distinct and separate causes 
of action against the first and second defendants. 

The cause of action against the first defendant 
arose within the jurisdiction and that against the 
second defendant and arose outside the jurisdic- 
tion of the court in which plff. sued both the 
first and second defendant. Held that the court 
had no jurisdiction to try the suit as against the 
second defendant and that the joinder of both 
the defendants in the same suit was not per- 
mitted by O. 1 R. 3 C. P. Code. O. 1 R. 3 C.T>;U 
relates to a Joinder of parties and it assumes the 
existence of a suit in a proper forum, the court 
having jurisdiction to try the suit If the Court 
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C F. CODE (1908), 0. 1, R 8. 

has such jurisdiction, then O. R 3 might 
come into plav. (Woodioffe a td Richardson , JJ) 
Bengal and North Western Railway Co 
Ltd v SADARAM BHAIRODAN. 

49 Cal 895 : 27 C. W. H. 82 

0 h R, 8 — Suit for declaration of public 

right of way — Nature of special damage . 

A suit fora declaration that a certain pathway 
was public one, can be maintained with 
the permission of court under O. 1, R. 8, C. 
P Code — If permission is granted, recourse need 
not be had to S. 92 of the Code 

In such a case, plaintiff can succeed without 
proof of special damage ( Panton , J ) Hakish 
Chandra Saha v, Pran Nath CHAKRABARTHy. 

26CWN 587 

-0 1, Rr. 8 and 10 — Suit for partition 

by minor sons against their father — Decree- 
holders impleaded as defts — Setting aside decree 
Mis-Joinder— Appeal. See (1921) Dig, Col. 217 
Shanmuka Nadan v. Arunachala Chetty, 

45 Mad. 194 : 42 M. L J. 97 - 
30 M. L, T 172 (H. C ) : (1922) Mad 332. 

0. 1 R. 8 — Caste dispute— Suit by some 

members — Leave to sue — Sanction of majority 

Where numerous members of a caste seek to 
enforce rights as against strangers or as against 
certain other members of the caste O 1, R. S C P 
Code apphes to the case. It is not necessary for 
the persons asking foi leave under O 1 R. 8 C.P 
C to obtain formally beforehand the authority 
of those whom they are seeking to represent. Nor 
need they summon a caste meeting before bring- 
ing the suit. 

Per Napier , J : Semble , If the plaintiffs are 
unable to prove that they have got a support of 
the majority of the caste they cannot succeed in 
getting the relief which they seek. Such a plea 
may be taken in defence. ( Napier and Krtshnan 
JJ,) Sivathal Periyava Nadar v . Nana ChUna 
Velmuruga Nadar. 

30 M. L. T, 47 (H C ) 64 I. C. 618. 

0. 1, R. 8 — Community — Resolution 

authorising President to hie suits — Institution of 
suit by President in his own name’ See (1921) 
Dig Col. 218. Atmaram Babaji v. Narayan 
ARJUN De RE. 46 Bom. 132 : 64 I. C. 555. 

-0 1, R. 8 — Leave to sue in representa- 
tive capacity— Omission to issue notice and 
advertisement— Effect. 

The court in granting permission to sue to two 
plaintiffs on behalf of all the residents of a loca- 
lity directed the plffs to advertise and give not’ce 
to all the residents of the locality as regards the 
suit But the notice and advertisement were not 
issued. Held that (1) the omission to issue notice 
was not fatal to the suit and would not result in 
the dismissal of the suit (2) that the publication of 
notice was peremptory and must be complied 
with under 0. 1, JR. 8 (3) and that the case should 
be remanded to the trial court for issuing of notice 
and retrial of the suit. (Ban erf i Piggott and 
Walsh , JJ ) Shyam Lal v. Mt. Lalli. 

44 A. 231 : 20 A. I J. 73 : L. R. 3 A. 75 : 

(1922) Ail, l<$ ; m 9. 259 (F.B>) 

Y— 16 


C. p. CODE (1908), 0. 1, R. 9. 

0. 1, R, 8 — Representative suit — 

Members of a Community — Sitti for declaration 
that property ts waqf p* o petty* 

It is competent to certam persons allegtng 
themselves to be members of the Shia community 
to institute a suit for a declaration that certain 
property in the possession of the defendants is 
waqf property over which the defendants had no 
proprietary right, To such a suit the sanction of 
the court under O, 1, R, 8, C.P.C. is not required. 

7 All, 188 ; 32 All 631 . 24 Cal. 385; 35 All, 197 
Ref, { Kanhaiya Lai , J. C. and Daniels , A. J. C ) 
Sadiq Husain v Khan Bahadur Hakim Mirza 
Nazir Husain Khan, 9 0. L. J. Ill , 

4 JJ. P. I. R. 10. C ) 25 • (1922) Oudh. 1 : 

66 I. C. 90. 

0. 1, Rr. 9 and 10— Addition of parties — 

Necessary\and proper pariies-Disiinction between 
Limitation , 

The court cannot, by its decree, affect the 
rights of those who are not pait es to the suit. If 
therefore no decree can be passed without 
affecting the rights of absent parties, the suit 
cannot proceed in their absence and should be 
dismissed. If however the rghts of the parties 
actually before it can be detei mined in the suit 
bearing the rights and interests of others un- 
affected. there is no reason why, even if other 
parties might properly have been added, the court 
should not determine the matters in Controversy 
between the parties actually present. There is a 
distinction between necessary and proper parties 
to a suit. Two conditions must be satisfied in 
order that a defendant may be considered a 
necessary par tv, namely, first, there must be a 
right to some relief against him in respect of the 
matter involved in the suit, and secondly, his 
presence is necessary in order to effectually and 
completely adjudicate upon and settle all the 
questions involved id the suit. 16 C L. J. 358 Rel. 
Mi det C . J. and Mulhck, J.) Sital Prasad Roy 
v. Asho Singh, (1922) Pat. 326. 

0. 1, R, 9 — Joinder of parties — Non- 
joinder — Test of — Court not to travel beyond 
claim made in the suit , 

In determining the question of non-joinder the 
court must confine itself to the claim before it. 

The present deft No, 2 bad filed a suit against 
P, in which he obtained a decree against him. 
At ihat time the defence was that the present deft. 
No 1 had really paid rent to H, which, was then 
claimed as being payable to P. but the defence 
was not believed and a decree was passed in 
favour of H Thereafter the present plaintiff P 
and his daughter, the mnlgenidars of a Dewas 
then, filed the present suit in the same court to 
recovet the rent that would be payable by deft. 
No, 1 to them. The court found that the rent 
was due by deft. No. 1 to the plaintiffs and 
passed a decree against him. But as it appeared 
from the evidence that as a matter of fact deft. 
No. 1 paid this amount previously to H, the court 
directed H to be joined as defendant No. 2 and 
after impleading him as a deft the court held 
that deft. No 1 had paid the Tent to deft. No. 2 
and the ultimate decree was passed by the court 
in favour of deft, No, I against deft. No. 2. ffdfd 
that the procedure of the lower courier 
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irregular that the only question appropriate to 
the suit was whether delt, No. 1 was 'liable for 
the amount claimed by the plaintiffs, and that the 
questions as between deft No. 1 and deft. No. 2 
were not appropriate to the suit (Shah, A C J 
dad Crump J t ) Harichandra v. Humma 
Vithoba. 24 Bom L. E. 1318, 

0* 1, E. 9 -Land recorded as Gatrmazi ua 

Am — Suit for declaration of title to— Genet al 
public , whether necessary forties , 

A suit for declaration of title to land entered 
in the Survey Kbatian as Gairmazrua Am is not 
bad for non-joinder of parties, if the general 
public are not made parties to it. {Coutts and 
Das , JJ.) Babu Triloke Prasad Singh v. Lala 
Umanand Lal, (1922) P. 447* 

0 1, E. 9 — Necessary party — Suit and 

appeal. 

Under O. 1, R. 9 C* P* Code a person who is a 
necessary party to the suit is a necessary party to 
the appeal. (Ross, J,) Jitendranath Chatterjea 
v. Jhaku Mandar. 3 Pat. L T 456 

(1922) P. 4 66 I. C. 780 

0, 1, E. 9 —Nonjoinder — Landlord and 

tenant — Suit in ejectment by manager— Dental of 
title — Joinder of other family members. 

In a suit by plaintiff, as representing the senior 
branch of a jagirdar family to eject the defen 
dants who had executed a lease in favour of the 
plff. the defendants denied the plaintiff’s title and 
pleaded non joinder of the membeisof the junior 
branch* Held the defendants were in no way pre- 
judiced by the plaintiff suing alone and in no 
case could there be any chance of their being 
troubled by ®ny other suit filed by the other 
members of the family ; consequently there was 
no substance in the plea of non joinder and the 
appellate court could not interfere on that 
ground { Kacleod , CJ. and CoyajeeJ ) Gangaram 
Bhiku Mahadev v Bapusaheb Daulatrao 
Mahadev, 24 Bom. L. E. 826 * (1922) Bom. 354. 

>0. 1, E. 9 -Non- Joinder — Necessaty 

parties — Proper parties— Distinction between . 

There is a distinction between the non-joinder of 
proper persons but not necessary parties and non- 
joinder of parties whose presence is essential. In 
a suit for partition in a joint Hindu family, the 
grandsons are not necessary parties and are re- 
presented by their own father. At ihe same time 
they may be proper parties and on an appeal the 
appellate Court can direct the lower Court to 
bring them on record and give them separate 
allotments if they so desire. ( Das and Adami t JJ 
Dig am bar Mahtgn v. Hanraj Mahton. 

1 Pat. 361 : 3 Pat. I. T 238 * 
(1922) P. 96 : 67 I. C. 156* 

' r_ 0. 1 (E. 9 — Non joinder of parties — 

Dismissal of suit on appeal— Ejectment suit 
against persons jointly inieresied—Wiihdtawal 
against some*—, Effect of. 

Where the proprietors of a village sued to eject 
|bnee persons, from a piece of land alleged to 
-be skomiUst and finding it difficult to serve one 
* of with notice of suit withdrew their claim 
a&againstiihat defendant, the trial court passed a 
$W?ree for two thirds of the lands sued for. But 


C. P, CODE (1908), 0. 1, E. 10, 

the appellate court dismissed the suit on the 
ground of the non-joinder. 

Held in second appeal that the claim having 
been expressly limited to the interests of the 
defendants on record the suit could not be dis- 
missed on the ground of the non-joinder, ( Scott 
Smith, J ) Bhgra v , MatU. 60 I. C. 6. 

0, 1 E. 9 — Non-jomder objection as to — 

Procedure to be followed See C. P. Code, S 99 
and O 1. R. 9, 42 M, L. J. 133. 

0 1, E. 9 — Scope of 

O. 1 R. 9, ; rovides that no suit shall be defea- 
ted by reason of non-jo 1 nder of parties and the 
court may n every suit deal with the matter in 
controversy so far as regards the rights and .in- 
terests of the parties actually before it. The 
notion that a decree holder can seize property 
which belongs to a s* ranger and hold it by reason 
for example, of the tact that one of his judgment- 
debtors is keeping out of the way so as to prevent 
any possibility of service being effected upon him 
in the suit after an order o f dismissal of the 
claim by the execution court, i$ so contrary to 
one's sense of justice that one would decline to 
accept it as being the law. The failure to join 
such a party is covered by O. 3, R. 9. (Walsh, J t ) 
Mt Maryam Bibi v. Ram Das (1922) All. 404. 

.q. 1, E 10— Addition of pljf— Origi- 
nal plff. having no cause of action — Addition 
of party. 

When a suit is instituted in the name of a 
wrong person as plff by a bonafide mistake, the 
Court has power to substitute the name of the 
right persons as plfts and this power is not 
excluded m cases where the person originally 
had no right to institute the suit. The words of 
O. 1, R. 10 “where a suit has been instituted in 
the name of a wrong person as plaintiff” are 
comprehensive enough to include cases where the 
original plff. had no cause of action and their in- 
terpretation must not be restricted to cases where 
the plff, has some right to sue. SOM. 419; (1902) 
2KB 485 Rel. ( Raymond , /. C.) Firm of 
Gerimal Harrison v. Firm of Ragunath 
KalIANH. 66 I, C. 873. 

0 1, E. 10 (1) — Scope of — Institution of 

suit by person not entitled to continuance by pro- 
per persons, 

A suit might be continued even where the 
original plaintiff had no right to sue, provided 
that the defective institution was due to a bona 
fide mistake. 30 M. 419-43 M. 707 Rel { Spencer 
and Venhaiasubba Rao , JJ.) P. T. P. Rarappan 
Kidavu v Unnichennan, 16 L W. 826, 

0. 1, E 10 —Scops of — Scheme suit — 

Withdrawal of — Power of Court to transpose 
parties and adjudicate on the merits. See (1921) 
Dig. Col. 220. Syed Mahomed Sirajuddin 
Sahib v. Syed Shah Gulam Jailani Satar Sahib. 

30 M. L T. 31* (H. C.) 

— 0. 1, E. 10— Second Appeal — Transport" 

lion of parties — New case. \ 

In a second appeal pending m the High Court 
the plaintiffs appellants applied to transfer defts. 
Nos. 4 and 5 with their consent to the category 
of plffs, for con ^ruling the suit for their benefit 
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as well as clefts 4 and 5 Held that the applica- 
tion could not be granted as if granted it would 
be necessary for the added plaintiffs to discard 
the entire evidence on the record and succeed on 
a case which was contradictory to the evidence 
put forward. (Mookerjce and Cuming , JJ .) Jaga- 
BANDHU SAHA V HARIS CHANDRA SlL. 

36 C. L, J, 92 : (X922) Cal. 459. 

0. 2, E 2 — Alienation by Hindu widow 

— Separate suits by reversioners to avoid differ- 
ent alienations— No bar . 

A Hindu reversioner’s right to challenge the 
validity of one alienation made by a Hindu 
widow is different from his right of impeaching 
the validity of a separate and independent 
alienation though both the rights may arise out 
of one and the same title. Each alienation by 
the widow' gives rise to a separate and distinct 
cause of action and a 'suit to impeach one is no 
bar under O. 2, R 2 C P. C, to a subsequent suit 
to impeach another alienation. (Waztr Hasan , 
A.J.C.) Bahadur Singh v. Sultan Husain- 
Khan. (1922) Oudh 171 :66 I C 455. 

0. 2, E 2— Annuity — Instalments— 

Omission to sue for instalments which had 
accrued due — Effect of 

On 28—6—1917 plff brought a suit against 
defts for recovery of the instalment of an annuity 
which had fallen due from 1 — l — 1914 up to 
1—1—1917 On 31 — 7 — 1917 the suit was dis- 
missed by the court on the ground that the suit 
was premature because an appeal was pending 
with respect to a certain sale deed. The parties 
however were absent on that date The plif. 
applied to the court under O. 9, R. 4 C, P. C, to 
set aside the dismissal but the application was 
rejected. Against the order of rejection plff, 
filed an appeal but on 2 — 3 — 1913 that appeal was 
withdrawn and dismissed Meantime the instal- 
ment ot the annuity which tell due on 1 — 7 — 1917 
had become payable and a suit was brought on 
22 — 12—1917 for its recovery and decreed on 
2 4—1918 In a subsequent .suit plff claimed arre- 
ars of annuity from 1 — 1—1914 up to l — 7—1919. 
Held that when the plff brought the Suit on 
22—12 — 1917 in respect of the half yearly instal- 
ment of the annuity which had become payable 
on 1 — 7— 1917 he was bound to include in his 
claim a claim tor all other instalments which 
had become due up to that date and with res- 
pect to which a claim would have been within 
limitation, and that the present suit was barred 
by G. 2, R. 2 by reason of the prior suit decreed 
on 2 — 4—1918. Plff cannot be heard to say that 
he was in any way protected against the opera- 
tion of O, 2, R, 2 C. P. C. by the fact that he 
had an appeal pending in the District Court at 
the time the second suit was filed. After the 
appeal was withdrawn any protection, which 
might have accrued to the plff. by reason of the 
appeal having been filed was> taken away and 
his proper course then was to apply to the 
court in which the suit was pending and to ask 
for amendment of the claim and permission to 
include in the claim a claim for the years 1914 to 


C. P. CODE (1908), 0. 2, E. 2. 

1917 (Lindsay and Kauhaiya Lai, JJ,) Abdul 
Karim Khan v Mahomed Jau. 

44 A, 663 : 20 A. L J, 590 L E 3 A 480 : 

(1922) All 379 : 68 I C. 970. 

0.2, E, 2 —Applicability to proceedings 

m revenue cow t. 

O 2 R 2 C P Code wh.ch requires that every 
suit shall include the whole ot the claim which 
plaintiff is entitled to in respect of the cause of 
action is applicable to proceedings in revenue 
Courts lor recovery of arrears ot rent. It applies 
not only to cases ot deliberate relinquishments 
but also of acc’ dental or m voluntary omission 
(Mookerjee and Cuming. JJ.) Pratab Chandra 
Jana v. Secretary of State. 35 C. L. J\ 304 , 
(1922) Cal. 101: 67 1. C. 375! 

0. 2 E, 2— Causes cf action different — 

Moitgagor authorising mortgagee to sue either 
for interest due or for possession n case of 
default in payment of interest— Suit for intere -t 
—Subsequent suit tor possession See (1921) Dig 
Col. 221 Parmeshri Das v. Fakiria. 

(1922) Lah 230. 

0. 2, E, 2— Cause of action — Difference 

of — Prior Suit on Mortgage — Inconsistent claim 
in later suit. 

Where the prior suit was based on the ground 
that the mortgaged property had been sold in 
execution of a simple money decree free of the 
mortgage, it does not bar a subsequent suit on 
the same mortgage on the allegation that the land 
was sold subject to the mortgage in execution 
of the money decree [Blown, A.J. C.) Maung 
Kyin Pein v Ma Pvva Me. 

4 TJ B, E (1921) 62 : 64 1.0. 953 (1922) V. B. 1* 

0. 2, R 2 — Causes of action — Mortgage 

— Infer* st — Payable in monthly instalments — 
Default— Option— Suit for interest — Subsequent 
suit for principal 

Where the time stipulated for payment of the 
principal is one year after the date of the mortgage 
but interest is made payable monthly, a default 
in the payment of interest gives rise to a cause 
of action and a suit for interest alone does not 
bar a subsequent suit for principal [Brown, A. 
J C.) Maung Kyin Pein v. Ma Pvva Me 
4 U. B. E (1921) 62 : 64 1. C, 953 . (1922) IT. B. 1. 

0, 2, K, 2 —Causes of action— Splitting of 

— Prior suit for redemption of portion of mort- 
gaged property— Subsequent suit for possession of 
remainder . 

Where in a suit for redemsfon of a porfi >n of 
the morigaged property the plami iff succeeds and 
obtains a decree he is debarred from bringing a 
fresh suit for recovery of possession of the re- 
maining portion of the mortgaged property. 
{Shah, AJ * C y and Crump . J.) Bhan Daji Khade 
v Patlu Malu Sable. 24 Bom. L. B. 1157, 

3. 2, E. 2 — Cause of action — Suit by 

mortgagee for possession— Second suit far posses- 
sion. 

Where a mortgagee obtains a decree for pos- 
session on the basis of the mortgage, no further 
auit for possession could be maintained antessLft 
could be shown that possession had been taken 
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under the decree and the judgment creditor has 
been subsequently dispossessed {Leslie Jones and 
Dundas, JJ ) HaR Chand Singh ^ Narain 
Singh. 67 1 C k 281 

0 2* B. 2 — Cause of action — Splitting 

of— Simple mortgage — Fixed term— Option to sue 
for interest alone— Stitt for interest after expiry 
of term— Second suit for principal and wletest 
If a mortgagee to whom a cause of action to 
realise the whole mortgage security, has accrued 
exercises the option given to him by the document 
and sues for interest alone, he must be deemed 
to have relinquished his claim for further relief, 
under Older 2, Rule 2 of the Code of Civil Proce- 
dure and a second suit for principal and interest 
is not maintainable 15 I A 156 * 12 I. A. 116 ; 
21 Bom. 267 P.ef. {Laid Buckmaster.) Mchammvd 
Hafiz v. Mirza Muhammad % akariya. 

44 All. 121 : 20 A L J. 17 : 26 C. W. N 297 : 
(1922) MW N. 89. : 35 C L. 3. 126: 
42 M I J. 248 : 65 I C 79 • 
24 Bom E. 341 * 15 B. W 377 : 
L. B. 3 P C 73 30M.L T 224 : 
3 Pat. L T. 279 : (1922) P C 23 
49 I. A, 9 (F. C.) 

0. 2, B. 2 — Distinct causes of action — 

Suit for snare — Test of. 

The question whether there is a bar by O. 2, 
R. 2 C. P, Code has tc be decided with reference 
to the identity of the causes of action m the two 
suits and that question has to be determined with 
reference to the allegations made by the plff. m 
either suit. In determining this question the 
Court is not in any way concerned with the 
defences which were raised in the suits or with 
the character of the relief which was sought 
{ Lindsay and Khanhaiya Lai, JJ ) Shaikh 
Abbul Rashid v. Mt. Qudrat un Nissa. 

L B. 3 A. 587 : (1922) A. 510 

0. 2, B. 3 — Landlord aud Tenant —Rent 

—Default in payment — Ariears — Ejec ment — 
cause of action distinct Sec {1921} Dig Col. 222. 
Khusi Ram v. Abdul Ghafur Khan. 

4 Lah I 3: Vt: (1922) Bah, 118. 

0. 2, B 2— Mortgage and lease — Suit 

for rent — Subsequent suit on mortgage bar. 

Where deft, mortgaged certain properties to 
plff. with possession directing him to set off 
the rent against the interest due on the mortgage, 
and the plff. sued the deft, as lessees for arrears of 
rent and obtained a decree a subsequent suit on 
the mortgage for recovery of the mortgage 
money and interest for the remaining period is 
not barred. 19 A. 496. 26 M 662 ref* ( Le Rossignol 
aud Campbell, JJ.) Mahomed Hussain v Abdul 
Ghafur Khan 3 lah. 1 : 65 I C. 102 : 

(1922) Bah. HI. 

— — 0. 2, B 2 —Omission to sue — Effect of 
Subsequent suit 

^Whfere a person alleging to be the heir of 
sues for the recovery of a portion of the 1 
estate from another alleged to be in wrongful j 
possession of the same t the omission to sue for j 
(he remainder operates as a bar to a subsequent j 


C. P. CODE (1908), 0. 2. E, 2. 

suit for the recovery of the same ( Kotwal , A J. 

C,) Bhldmal Sheolal v. Zunkari. 

65 I. C 338. 

0. 2, B 2—Fcniiiion — Dismissal of 

prior suit for possession — Subsequent suit for 
pat ti lion. 

Where a purchaser ot the share of a co owner 
in a specific plot of land brings a suit for posses- 
sion of that specific land and the suit is dismissed 
on the ground that the partition alleged by the 
plaintiff as between his vendor and the defendant 
was not proved a subsequent suit for partition of 
the entire plot is not barred by O. 2, R. 2, C, P. 
Code as the causes of action in the two suits 
were different. 

_ In the first case the cause of action was exclu- 
sion from joint possession by a cosharer. In the 
second the cause of action was the right of every 
cosharer to bring an action against his other co- 
sharers for part.tion. ( Twomey , Kt., C. J. and 
Ronson t J.) MaUNG Lu Tha v. Maung Po. U. 

641 C. 174. 

0. 2, B 2 — Partition — Successive suits 

— Maintainability of — Omission to get relief — * 
Effect of. See (1921) Dig. Col 223 Gulabchand 
Chotiram Marwadi v . Ramnath Chotiram. 

46 Bom. 327 : 64 I C. 995 : 

(1922) Bom 119. 

* 0. 2, B 2— Partition suit — Decree — 

Subsequent suit for accounts for a period prior 
to partition— Ii lies. See Partition. 

24 Bom. B B. 302. 

0 2 R. 2— Same transaction — Mortgage 

and lease — Suit for rent — Suit on mortgage . 

Where at the time of the execution of a mort- 
gage deed a lease is granted in favour of the 
mortgagor under which the latter is to continue 
in possession on payment of a monthly rent, in 
default of which payment the mortgagor was to 
be ejected, the mortgage and lease do not form 
part of the same transaction. Consequently a 
suit for recovery of the lent due does not debar 
a suit for the principle amount of the mortgage 
ihough the rent was to be ap^l ed towards the 
interest on the mortgage. 69 P. R. 1918 ; 19 P R, 
1910 Ref. [Abdul Raoof , J.) Bhagwan Das v 
Jalal Din. 69 I. C. 54 

— 0, 2, B. 2— Scope of Causes of action — 

Different Suits on. See (1921) Dig, Col. 224. 
Maharajah of Cooch Behar v Raja MahendRa 
Ranjan Rai Chaudhuri. 

66 I, C. 923 

0. 2, B 2 — Suit for declaration of 

right— Subsequent Suit for possession — Main- 
tainability 

Where a person entitled to claim a share in an 
estate sued for and obtained a mere declaration 
of his right and did not ask for possession, a 
subsequent suit for possession is ba red by O. 2, R. 
2 and S. 11 Expl IV C. P. C. [Halit fax and 
Pndeanx, A , J . C\) Subhan Ali v . Imami Begam. 

(1922) Nag. 129 : 65 I. C, 194. 

0. 2, R. 2 — Suit for dowei — Separate 

suit for share of inheritance — Maintainability of. 
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Per Lin hay J { Kanhaiya Lai J. dissenting) 
A suit by an heir of a deceased Maho nedan 
Lady for a sha r e of the inheritance ot certain 
Zemindari estate is a bar to a subsequent suit 
against the lady’s husband tor a share of the 
dower due to the deceased {Lindsay and Kan- 
haiya Lai, JJ.) Sheikh Abdul Rashids' Mt. 
Qudrat un-nissa. (1922) All. 510 : L.E 3 A. 587 

0. 2, B. 2 —Suit for inheritance --Decree 

— Subsequent suit for a portion of the estate. 

Defendants obtained a succession certificate to 
the estate of a deceased person and obtained a 
decree on a bond executed to the deceased by a 
debtor and also collected other debts due to his 
estate. Plaintiffs claiming to be the heirs of the 
deceased sued deft, for possession of the estate 
and obtained a decree but they omitted to include 
the decree on the bond a f oresaid though they 
were aware of its existence. In a subsequent 
suit for a transfer ot the decree from the defen- 
dant. Held , that the suit was barred by the pro- 
visions of O 2, R, 2 C. P Cole, {Kotval, A. J. 
C.) Budh Mal v Mt Zunkari 18 N. L. R. 136. 

0. 2, B. 2 — Suit for profits— Omission 

of claim under misapprehension — Subsequent suit 
— No bar. 

O 2, R. 2 of the C P. Code does not debar a 
plff. from including in his claim certain addition- 
al profits omitted in a previous suit under a mis- 
apprehension that the profits were pa’d annually 
and not, as was subsequently ascertained to be 
the fact, half yearly. {Hears, C. i. and Banerjt , 
Babu Nihal Singh v. Mst Najuban. 

4 B. P. X. B. (A.) 16 : 65 I. C. 585. 

— 0. 2, R. 5 — Partnership between plain- 
tiff s father and defendant — Subsequent partner- 
ship between plaintiff and defendant with old 
assets — Plff obtaining letters of administration 
to his father's estate — Suit by plff to recover 
father's share in the first partnership and Ins 
own share m the second — Not bad for misjoinder. 

Plff's father who was divided from the pltf 
was carrying on a business in partnership with 
the first defendant which lasted till the plff’s 
father’s death. Subsequent to theplamtiff’s father’s 
death the pi untiff and the first defendant earned 
on business with toe old partnership assets the 
plaintiff subsequently obtained letters of adminis 
tration to his fathers estate. He as administra- 
tor brought the ptesent suit for the accounts of 
the partnership between his father and the first 
defendant. He also claimed in the same suit his 
share in the partnership between himself and 
the first defendant. 

Such a suit does not offend the provisions of 
O. 2, R, 5, C P Code and it comes within the ex- 
ception specified in the rule as the plaintiffs per 
sonal claim in respect of the partnership with 
himself “ arises with reference to the estate in 
respect of which he is suing as administiator.” 

The words ** arise with reference to 9f in the 
exception to O. 2, R. 5 are very general and cover 
a case where the plaintiff’s personal claim can 
only be determined after calculating the amount 
due to him as administrator. The expression “ari- 
ses with reference to” should not be read as 
being equivalent only to * arises against or on 


C. P. COBE (1903), 0. 3 B.4i 

behalf of.” Ti*dega> v. Roberts (1914} 1 K. B. 283 
dist. {Oldfield and Venkatasnbba Rao, JJ \ 
Arunachellaii Chettiar v . Arunachellam 
Chettiar. 43 M. L J. 218 : 36 L, W. 175 : 

(1922) X. Nl. JS 453 : (1922) Xad 436. 

-0. 2, B 7— Cause of action— Joinder 

of — Objection— Waiver. See (1921) Dig Col. 225 
MidnapoRE Zemindary Co , Ltd v* Naresh 
Narain Rao. 49 Cal. 37 : 65 I. C. 833 : 

(1922) Cal. 345. 

*0 3, Br 1 and 2 -Recognised agent 

—Pleader duly appointed— Pleader appointed by 
person having power of attorney— Execution 
petition signed by such agent if valid See 1921 
Digest Col 216 Tiruvengadaswami Aiyangar 
v. Pava du Pillai 26 C. W. N. 3*76 ; 

24 Bom L B. 606 : ( 1922) P. C. 225- 

0. 3,R, 2 — Power of attorney — Special 

power — Suit filed by Mukhtcar— Irregularity 
Immaleual defect— C. P. Code , S. 99. 

Plff. instituted a suit for recovery of posses- 
sion of land from defendants and toe plaint was 
filed by a Mukhtear holding a special power of 
attorney from pltf. and not a general power of 
attorney as required by O. 3, R 2 (a) as amended 
by the Rules made by the High Court of Bombay 
The defendants objected that the su t was not 
properly instituted but the courts below overruled 
the plea and decreed the suit. Held on second 
appeal, that the iriegularity if any, was cured by 
S 99 C P, Code and that the decree of the court 
below should be affirmed. (1886) P* J. 63 foil. 
{Shah, A C. J . and Crump , /.) Gan apathy 
Nana Powar v. J ivanabai. 24 Bom. L. R, 1302. 

0. 3 B. 4 — Duties of pleader — When 

terminate. 

Per Sanderson, C J Unless and until the 
conditions specified in O. 3, R 4 C. P. Code are 
complied with, the duties and obligations of the 
pleader will remain. 

Per Hooker fee, J : A pleader must bs duly 
appointed before he can appear, act and plead in 
a case. [Sandtfbon C. J . W oodroffe avd Hooker fee 
JJ .) Emperor v. Rajani Kanta Bose* 

49 Cal 732 : 35 C L J 356 26 C. W. N. 589. 

0.3 B 4— Pleader — Authority to iebre - 

sent client— Termination of —Return of plaint , 

So far as the client is concerned, the appoint- 
ment of a pleader is not determined until all 
proceedings in the suit are ended The return 
of a plaint for presentation to the proper court 
does not put an end to the authority of the 
pleader and if ihe plaint is presented to the 
proper c:>urt on the Mime day the pleader can act 
in the case, ( Hallifax , A, /. C.) Debi Lal v, 
Krishnaji, (1922) Xig. 125 : 

5 H. X. J. 265 : 6? I, C* 296- 

■ 0 3B 4 (1) — Pleader— Appointment — 
Vakalat — Signing of after filing in Court , 

"Where a pleader’s name appears in a Vakalat 
he is competent to sign and accept the vakalat 
even though it has already been accepted and 
filed in Court by another pleader also retained by 
the party. The Court has no power to refuse 
permission to the pleader whose name appeal 
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on the vakalafc to sign it and appear for the 
party. R 46 (f) of Ch. Xf of the General Rules 
and Circular Orders provides for a vakalatnamah 
already filed in Court being subsequently accept 
ed by a pleader or vakil whose name appears in 
the vakalatnamah at the time when it was hied 
AH that is necessary is that there should be an 
endorsement oi acceptance in proof of acceptance 
SOWN 816 ; 20 C, W N, 283 ; 20 C. W 287 Ref 
(Jwala Prasad, /.) Kunj Behari Singh v . Sheo- 
DAHIN PAN DEV. 3 Pat L T. 447 : 

(1922) P. 504 : 68 I C. 659 

"0. 3 E. 5 — Service on pleader — Effect — 

Duty of pleader . 

Any process served on a pleader in a case ts 
presumed to be communicated to his client APer 
accepting a brief, it is the pleader’s duty to attend 
to his clients in'erest unless bis engagement is 
legally determined, ( Lvle , A J . CM Sheo Svig 
Singh v. Ausan. 9 0.1 J. 170 : (1922) Oudh 75. 

0 4. E. 1— Plaint— Vakil patra— Signed 

by plffs servant who was not his recognised agent 
—No proper presentation. See (1921 Dig 
Col. 226 Uttam Vittaldas v Thakordas 
Parshottamdas. 46 Bom 150 : 

(1922) Bom 113 ; 68 I. C 217 


C P. CODE (1908), 0. 6. E. 17JJ 

The petitioner at the hearing of an application 
to set aside an expaite decree alleged that the 
summons had not beer affixed on the outer-door 
of his house as stated in the return but the court 
refused to enquire into the matter and d smissed 
the petition* Held , that the disposal of the peti- 
tion was irregular and the court must enquire and 
come to a conclusion on the evidence (Kumava- 
•twamz Sastn , J,) Karuthan Ambalam v. 
Doraswami A i yang ar 16 L. W. 444. 

” 0 5> 17 — Service of summons — 

Personal service— Necessity for— Del thence. 

Where there is an agent empowered to accept 
service On behalf of the defendant or any other 
person on whom service can be made, it is not 
incumbent on the seiving officer to make such 
diligent efforts to effect personal service as m a 
case where there is nobody else on whom service 
can be made (Halit fax, A. J C) Madan Singh 
v. Ke=heo Prasad 5 N I. J 41 : 

(1922) Nag 105 : 65 X. C, 44. 

0 5, Er, 18, 10 — Identification of 

person sought to be served— Identifier tf should 
be supplied by par ty. 


0. 5, E. 13 — Ex parte decree — Application 

to set aside — Non service of summons. 

If it is not shown that sufficient attempt was 
made to personally serve the summons, and if it 
is not shown that the person who has been 
described as a cousin of the appellant was a 
person who was sufficiency authorised to receive 
the summons, the appeal to set aside an ex parte 
decree must succeed on the ground of non-ser- 
vice of summons. ( Woodroffe and Ghosc, JJ.) 
Romesh Chandra v, Durga Char an. 

(1922) Cal. 128 

■ 0* 5 E. 15— Mode of service — Service 

on son when sufficient to bind father— Conditions 
necessary. See Bengal Tenancy Act, S. 4b 

26 0. W. N. 359 

* 0. 5, E. 17— Service by affixure — Tem- 

porary absence. 

Service by affixure duung the temporary ab- 
sence of the party to be served with a notice, on 
the outer door of his house where bis wife was 
living is sufficient service within the meaning of 
O. 5, R. 17. (Oldfield and Raniesam , //J 
KaSIVISVANATIIAM CHETTY V SOMASUNDARAM 
ChettY, 42 X L J, 422 : 

(1922) M. W. H. 173 * (1922) Mad. 93. 

0, 5 E. 17— Service of notice— Ladies — 

Notice tendered to adult member — sufficiency of. 

Where a notice was ordered to two ladies and 
It was tendered to an adult male resident of their 
house who was closely related to them and he 
refused to take the notice whereupon it was 
affixed to their door Held „ that the service was 
sufficient, (Daniels, A. /. C.) Mt. Bash iran v . 
BfSHAJdBHAR Nath, 9 0.LJ. 439 : 

(1922) Oudh, 268. 


It is not incumbent on a party to provide an 
identifier for the purposes of O. 5, R. 18 C. P 
Code. The identifier may be a person in the 
village knowing the defendant. (Jwala Prasad 
and Ross , JJ) Nagendra Nath Ghosh v. 
Sambu Nath Pande, 3 Pat. L. T. 498 ; 

65 I C 49. 


0 5, E. 19 and 0. 9, K. 13— Ex-parte 

decree — binding that service was sufficient not 
recorded— Effect of 

Where a Small Cau-e Court without recording 
any order under O 5, R 19 Civil Procedure Code 
and without finding that the service was sufficient 
decreed the suit ex parte , Held , that the Ex piV'te 
decree must be set aside. ( Ramesam . 7.) 
Peringadi Abdu Rahimanhaji v . KaruvaN- 
takath Moidin. 15 z.W 17. 

0* 5 E. 22 — Bombay High Court — 

Service of summons by post — Re-tnal when 
ordered . 

The service of summons by post is allowed to 
litigants as a matter of convenience. The Court 
should allow the defendant a retrial, if after the 
decree has been passed against him on evidence 
that the summons was sent by registered post and 
returned refused, ,he appears and denies that the 
packet had ever been delivered to him by the 
postal authorities. ( Macleod , C. J. and 
Shah t J.) Sunder Spinner v. Makan Bhula. 

46 Bom. 130 : 23 Bom, L. E. 908 : 1922 Bom. 377 : 

64 1, 0,386. 


v ^—neaaings— Fraud-Allega- 
tions and proof— Difference between— Effect of. 
See (1921) Dig Col. 227, Satish Chandra 
Ghose v . Kalidasi 26 C. W. N. 177 . 

(1922) Cal 202 : 68 I. C. §??* 


a xn ± ^ *7 and 19 — Servite of summons 

—Affixture to outer door— Propriety of— Return 
of process server , 


0 6 E. 17 — Amendment 
Defence of limitation —Change of 


of plaint — 
the nature of 
35 C. L. J, 25, 
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0, 6, R. 17 — Amendment — Change of 

case — Late ^tage — Improper grant of leave to 
amend — Interference on appeal, vS^ (1921) Dig. 
Col. 227 Tohlu Ma v Buta. 67 I C. 132. 

0 6, R. 17 — Amendment of plaint — Fact 

subsequent to institution of suit — Power to take 
note of — Appellate Court 

Courts have power In certain circumstances to 
grunt a decree in a case where the cause of ac- 
tion arose subsequently to the filing of the plamt. 
An appellate Court can take cognizance of mattei s 
which may hare happened after the institution of 
the suit for the purpose of moulding the rel'ef that 
a party is entitled to provided it is not based on 
the new title which accrued after the action 
( Broadway and Marttneau , JJ ) Tar\ Chand v. 
Abdul Ah ad. 67 I. C 894 

0. 6, R 17 — Amendment of planit- 

Specification of boundaries— Order of amend- 
ment without not ice— Effect of . 

Where the boundaries of properties described 
in the plaint are amended without notice to the 
defts but the amendment has in no way prejudic- 
ed them, effect should be given to it. ( Shamsul 
Huda.J.) Sheikh Akub Ali v Askar Ali Be - 
PARI. 64 I. C. 305. 

0 6, R. 17 — Amendment of plead 

tngs— Avoidance of— Multiplicity of suits 

The main object of allowing an amendment of 
the plaint is to avoid multiplicity of suits, when 
the dispute can be settled m the suit already 
instituted without unfairness to either party. 
{Halhfax, A. J C.) Sheobaksh Singh v. Seth 
Jagannath. 641. C 99 

0 6, R. 17— Amendment of plaint — 

Suit in forma paupeus — Costs of application — 
Order for payment of. See C P. Code, O. 33 
R, 13. 24 Bom I. R 924 

0 , 0 , R i 7 — Amendment of pleadings 

— Duty of Court to alloxv all amendments — Ap- 
plication before framing of issues — Refusal to 
amend — Order if binding on successor , 

A Court should always grant leave to amend 
unless it is satisfied that the party applying was 
acting mala fide or that by his blunder he had 
dqne some injury to his opponent which could 
not be compensated for by costs or otherwise. 
However negligent or careless may have been 
the omission, the amendment should be allowed 
if it could be made without injustice to the other 
side. ( Scott Smithy J.) Jharia Coal Company v. 
Diwan Chand & Co, 67 I C. 335, 

0 6, R. 17 — Pleadings — Atnendment 

—Cause of action arising subsequent to suit— 
Second appeal. 

The High Court in second appeal will not allow 
an amendment of the plaint so as to allow the 
plaintiff to sue on a cause of action which has 
arisen subsequent to the suit. ( Sanderson , C. /. 
and Chotzner, J.) Mobarak Molla v. Hecha- 
muddi Mulla. 65 I. C. 214, 

— — G. 6, R. 17— Pleadings — Amendment — 

Claim for pre-emption— Custom— Contract— Am- 
endment of pleadings not to be allowed in second 
appeal. See Pre-Emption. 20 A. L. J, 15, 


C. P. CODE (1908), 0. 6 R. 17. 

0. 6, R. 17 — Pleadings — Amendment 

— L'gal yepreseniative of deceased plaintiff —In- 
troduction of inconsistent case. 

In a suit for redemption of a mortgage, the 
mortgagor he ng the owner of an impartible estate 
the plamtiff died and his legal representative 
sought to amend the plaint, by indudmg a cause 
of action for a declaration that the mortgage was 
not binding on him, the successor to the estate. 
Held , that the amendment could not be allowed 

It is not open to the legal representative of a 
deceased plaintiff, to seek to include in the plaint, 
by way of an amendment, a claim or relief, which 
the original plaintiff himself could not have asked 
for. The proper course for the legal representative 
is to file a separate suit for such a relief. 

The wide powders of amendment given under 
the Code of 1908 are always subject to the rule 
that by means of an amendment the subject 
mat f er of the suit cannot be changed, or one 
distinct and inconsistent cause of action cannot 
be substituted for another (1921} M W. N. 396 
Ref. ( Kumaraswami Sastru J.) Inaganti 

Venkatarama Row v Venkatalingama 

Nayanim Bahadur Varu, 

42 M. B. J 43 I (1922) M. W. If 42 : 

15 L. W. 72 : 30 M. L. T. 204 (H.C.) : 

(1922) Mad. 49 : 68 I. C. 703. 

0. 6, R. 17 — Pleadings— Amendment- 

Limitation — New cause of action — Principles 
guiding Court, See (1921) Dig. Col. 230, MaE 
Gywe v. Ma Le Wa, 64 I, C . 29. 

0 6. R. 17 — Pleadings — Amendment — 

Subsequent events— Declaratory relief — Prayer 
for possession. 

An amemdment m the pleads ngs should be 
made if thereby the real and substantial question 
can be raised between the parties and multiplicity 
of legal proceedings can be avoided If a plaintiff 
sues for a mere declaration and m the altered 
condition of things it so happens that a declara- 
tion will be useless and a second suit for posses- 
sion will be necessary it is open to the trial court 
to order an amendment of the plaint by the addi- 
tion of a prater for possession. [Simpson and 
Wajir Hasan , A. /. C.) Hamid Mirza Beg v. 
Ahmad Mirza Beg 9 0, 1 J. 359 : 

(1922) Oudh 266 : 4 XL P. L. R> (0. C.) 89 ; 

68 I. C. 986, 

0. 6, R- 17— Powers of amendment — 

Plaint based on a specific contract — Failure to 
establish contract— Allegation of another and in- 
dependent contract— If amendment can be al- 
lowed. See (1921) Dig, Col. 229, Ma Shwe Mya 
o. MaUNG Mo HnaUng 30 M. L. T. 28 (P- 0). : 

48 Cal, 832 : 24 Bom. L. R. 682 : 

(1922) P. C. 249 (P. C). 

o. 6, R, 17 — Scope — Revision. 

Where the plaintiff, whose suit based on an 
insufficiently stamped hundi was dismissed, 
applied for leave to amend his plaint as he 
j wished to sue on the original consideration and 
j the court refused leave, held in revision the 
amendment should have been allowed, ( Marti - 
neau /.) Sundar Das v, Puran Singh. 

1 (1922) lah: 394* 
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— "0 6, E. 17 — Appellate Com t — Powers of 
— Amendment of grounds of appeal , 

The corn t has tuli discretion under the C P 
Code to allow the amendment of pleadings at any 
stage and if the grounds ot appeal are not clear, 
there is no reasjn why an appellate Court should 
not direct an appellate court to amend them. 
(Scott-Smith and Abdul Raonf , JJ.) Mt. Ram 
Piari v. Sultan Baksh. 3 Lah. 382 

0. 7 — Production of documentary evi- 
dence — Late stage of the case 
The C. P. Code, no doubt, compels the parties 
to produce all the documentary evidence in their 
possession or power on which they intend to relv 
at the first hearing of the suit The rule was 
enacted to prevent fraud by the late production 
of suspicious documents and no suspicion can 
attach to certified cop'es of public documents and 
such documents may be received in evidence 
though they have not been produced at the first 
hearing [Das and Adamu JJ.) Dwarka Prasad 
Jai Barham. (1922) P. 322 : 67 I. C. 686. 

0. 7, E 1— Flaint— Presentation of— 

Institution of Suit. See (1921) Dig, Col. 231 
Maharajah of Cooch Behar v. Raja 
Mahendra Ranjan Rai Chaudhuri 

66 I C. 923, 

“ * 7» B. §— General relief — Grant of 

declaration — Suit for possession. 

Where a plaintiff prays for such general relief 
a ? the court might grant if his prayer for posses- 
sion is refused, it is open to the court to grant 
him a declaration of his title though he fails to 
obtain the specific relief prayed for. (Le 
Rossignol and Martvn&au , JJ ) Mohan Lal v, 
Maya Mal. 4 lah. I. J. 393 , 


C. P CODE (1908), 0 8, E. 2 

~ 0 7, B. 10 — Absence of jttnsdtchott — 

Return of plaint — Dismissal of suit improper 
It is the duty of a court to return the plaint 
for presentation to a proper court and not to dis- 
miss the suit if it holds that it has no jurisdic- 
tion to entertain it, ( Ryves and Stuart , JJ ) Ram 
Jas Singh v. Babu Nendan Singh. 

44 All. 686 .* (1922) All. 424. 

— 7, E. 10 Order by Munsif returning, 

plaint to be presented to Small Cause Court- 
Finality of. hee (1921) Dig. Col. 232, Moulvi 
Syed Razur Rahman v . Athar Hussain. 

(1922) P. 368 : 641. C. 496. 


. ® E. 6 Limitation — Exemption 

front Plea of — Inconsistent averments , 

Where the plff. satisfies the requirements of O 
A R. 6 of the C. P. Code by stating in the plaint 
the ground showing how his plaint is within limi- 
tation, he ought not to be debarred from taking 
another and even an inconsistent ground to get 
over the bar of limitation. ( Dhobley , A, J. C.) 
Onkarlal v . Raj Mahomed. 

17 H. L. E. 209 : 65 I C. 279. 

-0 7, E 6 Limitation — Saving of — 
Acknowledgment— Plea tn defence . 

It is open to the plff. to show in reply to the 
defence set up that his claim was within time 
by reason of the acknowledgments of the defen- 
dants. Such a plea in rebuttal is not inadmissi- 
ble under O 7, R 6 C P Code, (Kankaiya Lal , A 
C.) Ram Aut^r v . Beni Singh 25 0. c. 89 ; 

(1922) Oudh 135 : 68 I. C, 19s! 


- 0. 7, E. 6— Plaint — Failure to set up 

acknowledgment as saving limitation — Ef fect. 

Where the plaintiff did not set up in his plaint 
ky Q* 7 , R. 6, an acknowledgment" 
Withm the meaning q£ S. 19 of the Limitation Act 
jfcich would bring his suit within time, he cannot 
be allowed to raise it. (Scott -Smith and Camp- 
bell, JJ t ) Uttam Chand v , Mt. Thakur Devi 
r k** 1 ' X 190 : 3 Lab. 233 : (1922) lab 39. 


~ 7° 7 V R ; 11_ ~ PIai ^t filed in time, but 

deficient Court fee— Subsequent payment— Effect 
on limitation — Difference between suits and 
appeals. See C. P Code, S. 149 and O. 7, R n 

3 Pat. L T 142. 

““T~ ? 7 R * U— Provisions of, mandatory — 

Deficient court fee Procedure — Objection when 
to be raised. 

The provisions of O 7, R. 11 C. P C. are 
mandatory and they require that where a plaint is 
written on paper insufficiently stamped, the Court 
is bound to give the plaintiff time to make good 

38 B * 41 ‘ 2 Pat * L * J- 74 Ref The 
fact that the objection is heard at a time subse- 
quent to the registration of the suit is immaterial 
because the provisions of the rule can be brought 
\ n J° op Ji T ? iion at an ? s ^ge of the Suit. 12 A. 553* 
18 M 338; 47 C 376, 34 C. 20 Rel. (Mookdjee 
and Cuming , JJ.) Radha Kanta Saha v 
Debendra Narayan Saha. 49 c a I. 88a! 

n Er ’ 14 and 18 ® ~ Filing of 


«««. v«; — rtiwx or 

documents Documents produced by plaintiff in 
answer to case set up by defts—. Necessity for 
filing before first hearing 

Where the plaintiff produces certain docu- 
ments in rebuttal of a case set up by the defts 
he need not enter them in the list prescribed bv 

?J' C . ode nor n eed he file them 

before the hrst hearing under O. 7. R. 18 12) r 
P. C. Where the trial court refused to admit 
certain receipts tendered in evidence t > prove 
the plaintiff’s parentage which was denied by the 
defendant, on the ground they were not filed 
under O. 7 . R 18 (2), C. P. Code, Held tbe trial 
court was wrong in its procedure and it should 
have allowed the plainuffs to prove the docu- 
ments at the trial. { Miller , C. J. and Mulhck , J). 
Manbodh Missir v Bhairo Missir 

(1982) Pat. 300 : 4 U. P I. B. (Pat) 97. 


9. 8 — Scope of, 

f J a f onIy provides for set off in suits 
for recovery of money but makes no provision 
for counter claim ( Newbould and Cuming, JJ ) 
Gour Chandra Goswami v , The Chairman of 
the Commissioner of the Nabadwip Munich 
pauty. District Nadia. (1922) 

n T— ^ 8 ’ \ Pleadings written statement 

Defence of limitation -Appeal- Plea raised for 
Power to entertain. SeeillQ2l) 

Mar ^ SBCRBTARY OF STATE V. ANANDA 
Mohan Roy. 66 1 . e. 287 . 
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C- P. CODE (1908), 0. 8, B. 8. j 

— 0. 8 , R. 3 — Execution of document — 

Fraud, etc . ho* up— Absence of issue — Court's 

powers. 

Where the defendants admitted execution of a 
document but did not plead fraud or undue 
influence and no issue was raised regarding the 
same* it is not open to courts to find that the 
defendants were not awaieof the contents of the 
document. ( Uullick and Atkinson, JJ ) 
Sadanaxd Tewari v Deb Nath Manjhi. 

<1022) Pat. 154 (1922) P. 184. 

0 8, R. 3— Mortgage by manager of 

Hmdu family — Necessity for rate of interest— 
No specific plea as to effect of. See Hindu Law 
Joint Family. 3 Pat L. T 367. 

0 8, R 6 — Sett of f— Counter — Claim — 

Distinction — Claim for unliquidated damages — 
Omission to plead — Amendment 

Under 0 8, R 6, C P. C. it is not open to a 
defendant to claim a set-off in respect of un- 
liquidated damages for alleged breaches of con- 
tracts But the C P Code does not exclude 
what is called an equitable set-off provided the 
defendant’s cross-demand arise* out of the same 
transaction as the plff’s cla’m 2 M. H. C. R. 296, 
303 foil 

Under R 118 of the Bom High Court Rules a 
defendant may set up by way of set off or 
counter c’aim, against the claims of the plff,* 
any right or claim whether such set off or 
counter-claim sounds hrdamagesor not Nothing 
which was not a good set off before the passing 
of the said rule can be a good set-off under the 
said rule ; the set-off must still he for an ascer- 
tained sum or it must arise out of the same tran- 
saction as the plaintiff's claim A counter claim, 
however, need not arise out of the same transac- 
tion. Set-off is a ground of defence and it should 
be pleaded in the written statement. Counter 
claim does not afford any defence to the plff’s. 
claim : it is a weapon of offence which enables a 
defendant to enforce a claim against the plff. as 
effectually as m an independent action. The 
above d’Stinction between a set-off and counter 
claim has an important beating on the question 
of UmMatiou, for if the statute of limitations is 
beaded to a defence of set-off, the plaintiff, in 
^rder to establish his plea, must prove that the 
sefc-pff was barred when th^ plaintiff commenced 
his action ; it is not enough to prove that it was 
barred at the time when it was pleaded. In the 
case of a counter claim, it is enough ^ for the 
plaintiff to prove that the counter claim was 
barred when it was pleaded. Walker v, Clements 
(1850) 15 Q. B. 1046 , Me Gowan v Middlei on 
(1883) 11 Q. B. D. 464 ; 7 A, 204 ; 42 M 873 Rel 
{ Mulla , J.) Najan Ahmed Haji Ali v . Sacmaho- 
MED PEERMAHOMED. 24 Bom. X. R. 998 

0. 8 } R. 6 — Set off — Barred debt — Suit 

for partition among members of joint family. See 
(1921) Dig. Col. 234 Subraya Bhandary v 
JANARDHANA BHANDARY. 30 M. L, T 15. 

0^ R. <5^- Set-off -^Counter claim 

' — Equitable set-off ^Difference between — Suit for 
dividend— Right to set off damages . 

* A set-off and counter-claim are governed by 

- rules of procedure, and a person can only plead 

Y— 17 


C P. CODE (1908), 0 9, E. 4. 

by wiy of set-off or counter claim that which is 
permitted by tho a e rules. A set-off can be plead- 
ed as a defence and cm < i nly arise wheie the claim 
to set off one against the other whether by 
plff. or dett. exists m the same right. A set off 
can also l e the subject matter of a separate action 
or a counter claim In a suit b> a shareholder 
for recovery of dividends declared tiy the com- 
pany uis not open to the directors to claim by 
way of set off damages due from plff in respect 
of alleged breaches of contract (MacUod, CJ , and 
Coyayee J?,) Vithaldas GulabdasSeth v. the 
Hyderabad Spinning and Weaving Co. Ltd. 

24 Bom L R. 328 : 67 I. C. 328. 

0, 9 — Applicability of. 

In all cases wheie there is default m appea- 
rance, at all events at the first bear n g whe her 
on the oiiginal date nxed m the summons or on 
some la er dffe to which that hearing is adjourn- 
ed, the modes of dispos ng of ihe su t direc ed by 
O. 9 apply and the decisi n is cx-parte This is 
subject to the special provision* of O 9, R. 7. 

Per Miller, C J . ( obiter ) Where a pany has 
once appeared, eithet p ersonally or otherwise, to 
co.iduct the case at the first heai-ng, but subse- 
quently withdraws or fails to appear the deci- 
s on would niff be ex parte but nitet partes 35 
C»l. 1032 and 14 C. L j 603 reid to (Dawson 
Miller, C J and Couth, J ) M ah ant Damoder 
Das v. Rajkumar Das 1 Pat 188 : (1922) P. 485. 

0 . 9c Rr. 2 and 4 — Dismissal of suit — 

Payment of process fee— ‘Summons not served. 

Waere ihe plamtift had paid the process fee on 
such a date when there was sufficient u e ioi the 
seiv’ce of summons being effected be* ore the dale 
of hearing, the suit cannot be dismissed under 
O. 9, R, 2, C P. Code The Hgh Couit can in- 
terfere iu revision and set aside the dismissal 
even though the piamtiff can sue afresh. (Abdul 
RaoofyJ,) Ralla Ram v. Mt. RaJ. 

4 Lah. X. J. 71 : (1922) Lah 63 : 67 I. C. 945. 

. q 9, E, 3 — Dismissal of suit under ~ 

Application for restoration — Notice to opposite 
side. 

Notice of application for restoration of a suit 
dismissed under O, 9, R. *3 in the absence of both 
the parties need not be sent to the other side, 

(10 A. L J., 399 foil* ( Daniels , J. C.) Ramji 
Lal v. Kesho Ram. 24 0 C. 347 : 

9 0 X. J. 52 : 64 I. Cb 767* 

0. 9, Rr. 3, 8, 9 and 0. 17, Br. 2 and 3 

—Hearing— Significance of— Date fixed ior ieturn 
of notice— Dismissal of Buit for plaint ff's default 
of appearance. See (1921) Djg Col. 234 Sheik 
Abdul Rahman v. Shib Lal Sahu. 

6 Pat. X. J. 650 : (1922) Pat* 81 : 

4 V. P. X R. (Pat). 13 : (1922) B, 252. 

0. 9, R. A— Application— Notice of to 

deft. 

On an application under O, 9 R. 4 of the Code 
notice to a deft, is unnecessary. 10 A. L J. 399 
foil. ( Daniels , J. C-) Ramji Lal v. Kesho Ram. 

24 0. C. 347 : 9 0. X. J, 52 . 64 I. C. 767. 

0. 9, R. 4 —Dismissal for default— 

Duly authorised agent— Presence of , 
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C, P CODE (1908), 0. 0, B. 8. 


Where there is a duly authorised agent with a 
registered power of attorney present m Court for 
the hearing of a suit, it is not competent to the 
Court to dismiss the suit for de'ault of appearance 
oi the party under O 9 R. 4 C. P. C ( Jwala 
Prasad , J t ) Kr\j Behari Singh v. Sheodhin 
Pandey. 3 Pat. L T 447 : 

(1922) P. 504 : 68 I. C. 659. 

0, 9, Br. 6, 7 and 11 — X on-appearance 

of one defendant— Order that proceedings as 
against him be ex-parte — Subsequent appearance 
— Order if should be set aside. 

The mere fact that on a particular date on which 
the case had been taken up foi hearing M one of 
the defendants was not present and an order was 
made that proceeding should be taken against her 
ex parte on that date does not pteclude him from 
appearing at a later stage in the suit and it was 
not necessary for M to 1'ave that order set aside. 
If a decree had been passed ex parte against M, he 
could not appear at any subsequent stage of the 
suit and was bound by the decree and the only 
way ia which M could proceed was to have the 
decree set aside ( Banerji t J .) Mannu v 9 Tulsi 
20 A. L. J 39 : 64 I. C. 958 L E 3 A. 579 
(1922) All 33 

— 0. 9, E. 6 and 0. 17, B. 2 — Scope of 

Procedure . 

Both under O. 9, R. 6 and 0. 17, R. 2 the pro 
cedure is the same where the defendant fails to 
appear at the first hearing, whether that hearing 
takes place on the day fixed in the summons as 
contemplated bv O. 9, R. 6 or at a later date tj 
which the hearing may be adjourned, winch is 
contemplated by O 17, R. 2. In either case what 
is contemplated is the procedure on the first day 
on which the hearing of the suit, as distinguished 
from interlocutory proceedings, takes place, 
{Dawson Miller , C. /. and Contis* /,) Mahant 
Damodar Das i*. Raj Kumar Das 

1 Pat. 188 : (1922) P. 485 

0. 9, B. 7 — N on- appearance of deft — 

Declaration ex-parte— Subsequent appearance 
before decree — Procedure . 

Where on the date fixed for the first hearing of 
the suit the deft, did not appear and the Court de- 
clared him ex parte it is open to him to appear on 
a subsequent hearing and to ask for leave to file 
a written statement and to examine witnesses. 
[Banerji and Stuart , JJ ) Bhagwat Prasad 
Tewari v. Mahomed Shibli. 

20 A. I. J. 270 : L. E. 3 A 225 : (1922) All. 110 ; 

66 I. C. 892. 

* * 0. 9, E, 8 and 0.17, E. 2 — Adjournment 

of hearing — Absence of plaintiff —Dismissal for 
default — Post ponemen t of hearing , 

Where the plaintiff and his pleader are both 
absent on the date of an adjourned hearing the 
Court cannot hear the case on the merits under 
0. 17, R. 2 It can only dismiss the case under 
th 9, Pi 8 or postpone the hearing under O. 17 
R.,2. {Barter fi J.) Rukam v. Tara Chand, 

4 * . 20 A. L. J. 123 : L. E. 3 A. 68 : 

65 I. C. 775 : (1922) All. 68. 

0. 9, B, 8 — Dismissal for non-appear - 

qnee—Counfer Qiqim by defendant— Pn cedure. * 


Where a plaintiff’s claim was admitted in part 
by the defendant subject to a counter-claim, but 
when the suit was called on the plaintiff being 
absent the suit was dismissed as a whole. 

Held , the suit ought to have been decreed to the 
extent the defendant admitted liability; the counter 
claim can be considered only if the defendant 
comes forward to prove it, ( Kincaid J . C. and 
Kemedy A> J t C) Khemchand Daryanomal p, 
Menghomal Chutaknal 

15 S. X*. B. 172 : 66 I. C 789. 

0. 9, E, 8— Appeal a nee— What amounts 

to , 

Where the party and his pleader appear, but 
ihe pleader asks for a pass over to consult his 
leader, and when the case is later called on, no 
one appears and is disovssed for default, it must 
be held the plaintiff had not appeared within (he 
meaning ot the rule. 3 P.L I 355 a id 5 P.L.J. 17 
foil {Coutts and Adamt , JJJ Basdeo NaRain 
Singh v. Harak Narain Singh. 68 I C 942. 

0 9, Br. 8 and 13 — Dismissal of suit for 

default after framing of issues- Appeal-Remand 
— Propriety of. 

After the framing of issues in a suit the court 
disposed of it in these words ; “ The plaintiffs 
aie absent. The suit is dismissed with costs r The 
plaintiff appealed against the decision and the 
appellate court remanded the case for fresh dis- 
posal after taking evidence Held, that the dis- 
posal of the suit by the. trial court was under 
O. 9, R. 8 C P. C. and that its order could be 
displaced only under O 9, R. 9 or an appeal from 
an order under that provision. ( Oldfield and 
Vcnkatasnbba Rao, JJ ) Velayutha Mudauar 
V SUNDARESAM PlLLAI, (1922) M. W. H 483 .* 

(1922) Mad. 416. 




. ' “““ CL J 

of — Failure to appear — Procedure 

O. 17 C. P. Code deals generally with adjourn- 
ments. Under O. 17 R. 2 where on any day to 
which the hearing of the su’t is adjourned, the 
parties or any of them fail to appear, the Court 
may dispose of the suit under O. 9 C. P. Code. In 
all the cases which come under O. 9 C P. C the 
party against whom a decree or order is passed 
in default of his appearance, can apply to the 
court to have the exparte decree or order set 
aside on the ground that he can show sufficient 
cause for his non-appe irance. Ordinarily if a 
case appears on the board on an adjourned date 
for hearing, and there is default ot appearance 
on the part of both or either of the parties the 
court must refer to O 9 C. P Code so as to as- 
certain the proper procedure to be followed and 
there is no necessity whatever to have any re- 
course to O 17, R. 3. 

Where ihe hearing of a suit had not com- 
menced and the plff. did not appear on the ad- 
journed date, the suit should be dismissed under 
O. 9 R, 8 C P C, and not under O, 37 R. 3 C. P. 
C. In the case of a dismissal under O. 17 R, 3 
C, P. C. the remedy is by way of appeal or 
review and in the case of a d'smi^sal under G. 17 
R. 2 the party can apply to set aside the ‘dismissal 
under O. 9 R. 9 or R. 13 C. P. Code. ” 
Courts should exercise extreme caution when 
on an adjourned date the parties or any of iUm 
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fail to appear. They should m the first place 
have recourse to O 17 K 2 rather than O. 17 
R. 3 and even m cases where O. 17 R 3 can be 
considered to apply, that is to say. Wheiethe 
case has been part heard and an adjournment 
granted, it would not be in accordance with 
Justice to refuse a party who had failed to ap 
pear on the adjourned date at the time fixed, the 
chance of having the suit restored, 20 B, 736, 743 
foil, (Macleod C. J. and Shah , /) Ratanbai 
Shivlal Lohar v. Shankar Deochand Lohar. 

24 Bom. L, R. 775 68 I. C. 514 

0. 9, R 9 and 0 43, R 1 (c)— Application 

to set aside dismissal of suit for default-Apphca 
tion dismissed for default — Subsequent applic- 
ation — Order on, not appealable See C P. Code 
O. 43, R. 1 (c) 36 C. L J. 184 

— 0 9 t £. 9 and S« 151 — Applicability to 

execution proceedings — Strong giottnds necessary . 

Order 9 rule 9 has no application to execution 
proceedings the reason being that fresh applica- 
tions can be hied. 

Strong grounds would be required to justify an 
application under S 15 1 tor the res'oration of an 
execution application as would be required for 
an aoplication for review. (Ashworth, J C and 
Simson,A, J . C) Nageshwar Prasad v, Jai 
Nvrayan. (1922) Ondh 201. 

— 0 9, R 9 -Dismissal for default— Fresh 

suit iv hen barred , 

Tbe operation of O 9 R 9 C. P. Code is con- 
fined to those cases only where a second suit is 
brought tor the same object and on the same 
cause of action as the suit, which was disnu>sed 
(Karhaiya Lai and Sulatman , JJ) Balkjshan v . 
t' AGHUBAR, D\yal. L. R. 3 A. 485, 

— 0. 9, R. 9 — Dismissal for default — 

Restoration— Grounds for . 

When a suit has been dismissed for default or 
decreed exparte, some indulgence and emsidera 
tion should be shown to the party seeking res- 
toration, the object of the law being to secure, 
within reasonable limit as to public convenience, 
that every party should have a hearing. (Hop- 
kins, S. M. and Fremantle , /. M } Ram Sirup v. 
JsAMNA Sahu. L. R. 3 A. 336 (Rev ) 

— - 1 - 0. 9 R» 9 — Dismissal for default — 

Restoration — Reasonable cause. 

Where owing to the illness of the legal practi- 
tioner engaged by a party there is no appearance 
lor him when the case was called on and the 
suit is dismissed for default, it must be restored 
in the absence of any evidence to show that the 
party knew of his pleader's illness or bad reason 
to suspect he would not appear. ( Hopkins y S% M . 
qnd Fremantle , J . M.) Chotu Mal v . Kundan | 
Singh. 4 XT. P. L. R. (B. R.) 92. 

— -0. 9, Rr. 9 and 13 -Ex-parte decree — 

Application to set aside — Dismissal for default 
— Subsequent appltcation—Review—C, P. Code O. 
47, JR L 

Where a suit was decreed inter partes against 
some defendants and ex parte against other 
defendants and the latter applied to set aside 
the exparte decree but their application was 


C. P. CODE (1908) 0, 9, R. 13. 

dismissed for default. Held that a further applica- 
tion under O. 9, R. 9 asking that the dismissal of 
their former application under G, 9, C P. G 
for default be set aside, is not maintainable* 
4P.I.J 135 (F. B ) followed. O. 47 C P. Code, 
does not apply when the order passed is by an 
officer other than the officer who made tb^ 
original order 

S. 153, C. P. C., has no application as the dis- 
missal order was not an error or defect in the 
proceedings (Roe and Jwala Prasad , JJ.) 
Ramghulam Singh v. Sheodeonarain Singh 
( 1922) Pat. 5 : (1922) P- 121. 

0 9, R. 9 — Order restoring suit — If 

appealable — Not a ‘judgment’ within the meaning 
ot cl. 15 of the Letters Patent. See Letters 
Patent (Cal) cl. 15. 49 Cal. 616. 

0, 9, R 9 —Parties — Exoneration of 

certain defts , — Restoration of suit. 

Where the plff. exonerates certain defts. from 
liability and the suit is subsequently dismissed 
for default, it cannot be restored as against the 
exonerated defts (Kanhaiya Lai, /, C.) Nageshar 
v. Bhagy Dobe^. 25 0. C. 67 : (1922) Oudh 160 : 

68 I, C. 246. 

0. 9 R 13 — Appearance — What amounts 

to— Sufficient cause . 

The word “ appearance ” as used in the C, P- 
Code has a well recogn’sed meaning and im- 
plies that the party is present at the trial e ther 
in person or through pleader for the purpose oi 
conducting the case. Where therefore a pleader 
appears and asks for an adjournment, which is 
refused but has no instructions to represent the 
client for the purpose ot the suit, there is no ap 
pearance within the meaning of the Code, even 
though the party was present in person in court. 
(Dawson Miller , C J. and Coutts, J ) MahaNT 
Damodar Das v. Raj Kumar Das 

1 Pat. 188 : (1922) P, 485. 

0. 9, R 13— Application hatred — if 

ground foi setting aside— Inherent powers— If 
can bt resorted to. 

The fact that a certain application which had 
been decreed ex-parte was barred by tune, is not 
a ground for setting aside the ex-parte decree 
under O 9. R, 13. 

The inherent powers of a court under S, 13 1 
C. P. C. cannot be called in aid to set aside an 
ex-parte decree or to extend the time therefor. 43 
Mad. 94 folld \ Coutts and Ross , JJ.) AjodHYA 
Mahton v. Mt. Phul Kuer. 1 Pat 277 i 

(1922) P. 479* 

| 0 . 9, r 13 — Application to set aside 

ex parte decree — Fresh vakalat unnecessary. 

A pleader duly appearing in a suit is not ob- 
liged to file a fresh vakalatnama for the purpose 
of an application to set aside an exparte decree 
in the suit Ch. IV of the Bombay Manual of 
Civil Circulars does not lay down that aa appli- 
cation to set aside an exparte decree is not an 
application connected with the suit. (Macleod, C. 
J. and Kanga , J.) Bachubai Jhirad v* Ibrahim 
Isak. 24 Bom L. R. 744 : (1922) Bom. 207. 
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C. P. COBS (1908) 0. 9, E 13. 


C. P. COBE (1808} 0. 9, E. 13. 


q 4 9 £ 13- Ei’ parti decree — Applica- 
tion to set aside- Uunussal for default— Refusal 
to re admit — Appeal if lies 
No appeal lies from an order of the first court 
refusing to re-admit and re-cousider an applies* 
tion for the setting as*de of an ex parte decree 
and restoration of ihe suit m which the said 
decree had b-en passed, which application had 
been dismissed for default (Piggott and IValsh, 
JJA Shaikh Sharif Husain v. Mirza Haidar 
Husain L E 3 A. 323. 

— -0, 9 B. 13 —Ex-parte decree— Applica- 

tion to set aside — Summary disposal— Revision 
Where an application by a deft to set aside an 
exparte decree is summarily rejected without 
giving the defendant an opportunity to sub- 
stantiate his allegations, the order of reject*on is 
illegal and liable to te set aside in revision* 
(Hopkins S. M , and Burn , J. M) Sampat Singh 
v. Bir Bahadur Singh 

I. E. 3 A, 38 (Bev.) 


■ 0. 9, E 13 — Ex pai te decree — Setting 

aside — Decree ex-parte against one defendant 
Confirmed on appeal— Application to be made to 
which Court . 

An application to set aside a dectee passed 
ex parte against A and confirmed in his presence 
on an appeal preferred by another defendant, 
does not he in the appellate court but ought to be 
filed in the first court. Where the decree of the 
first court was passed on 8-2-1919 and the applica- 
tion to set it aside was made only ui 1921, held 
that the application was barred. ( Oldfield 
and Ramesam , JJ .} Palaniappa Chetty v . 
Subramania Chetty 

42 M. X. J. 12 * 30 M. X. T, 151 (H. C ) : 

(1922) Mad 33 : 66 I. C. 59. 

0 9, E. 13 -Exparte decree — Setting 

aside Limitation — No inherent power to extend 
period of limitation prescribed by art. 164. See 
C. P. Code, S 15 1 and O 9, R, 13. 

(1922) Pat 61. 


0. 9, E. 13 -Ex parte decree- Application 
to set aside Sufficient cause for non appear- 
ance. 

On an application to set aside an exparte 
decree ihe questi m to be considered is whether 
the defendant honestly intended to be present at 
the hearing of the suit and did hi» best to do so 
Once the cmrt i> satisfied that he did try t > be 
present in court in time and would have got 
there m time but for the intervention of an acci 
dent for which he was in no way responsible, it 
is the duty ot the court to set aside the exparte 
decree, mulcting in proper cases, the defendant 
in costs. The tact that by some hutnaa possibi- 
lity the defendant could have been pres nt in 
time does not affect his right to have the exparte i 
decree set aside. ( Sir Walter Schwab e. C J. 
and Wallace , J } Arunachella Iyer v. Sub- 
BARAsoah, 43 M L. J 632 * 

31 M X T, 257 H C : 16 X W. 583 : 

(1922) M. W. ST 600 . 68 I. C 971. 

0. 9, B, 13 -Exparte decree* Confirmation 

on appeal —Jurisdiction of trial Court to set aside 
decree. See (1921) Dig Col. 239. Mahabali 
Frashad v. Balbhadar Singh 64 I. c. 303. 


13— £.v paiie decree— Mino 
ctcft.—h on-represenuiiton— Effect of. 

It is not compel to a minor deft to apply U 
set aside an exparte dec ee on the ground that h< 
was not represented in the suit On his owr 
showing ihe minor was not a party to the suii 

a ?*^ a £ ers0n l l ot a deft cannot aPP*y tosel 
a&de the exparte decree 37 M. L, J 399 - 24 A 
383 ; 37 A, 179 ; 39 A. 8 Kel. (Kotwal, A. J. C 1 
Perj(a\;axd v. Lakh. mi Chaxd. 66 I. C 46o! 

■ 0. 9, B. 13— Ex parte decree — Non- 

t0 iH»es S -Appeal- Remand. 
° IG CoL IV’ I ETHALAL Girdhar v 

, R 46 Bom - 184 : (1922) Bom. 267, 

" ® ®i B- 18 —Exparte decree— Settina 

ion ~ Forual ~ Transfer of tern- 
fcbsral Jurisdiction after decree and before appli- 
0a, *O» l €. P. Code, S. KO, and O. 9, R 13. 

■ 42 M. L. J, 344, 


0. 9, B. IZ—Ex paitc decnc — Applica- 
tion to set aside dismissed for default — Order 
refusing to icstore 

Where an application to set aside a decree 
was chsmibsed for default and the court refused 
to set aside the order of dismissal and restore the 
application. Held no appeal lies against the 
order. (Piggott and Walsh, JJ.) Sharif Hus* 
sain v Haidar Hussin. 20 A. X. J. 519 : 

(192 2) All, 337 : 67 I. C 320. 


0. 9, E. 13 E v parte decree set aside 

payment of costs — Costs not paid in time — 
Pt ordure 

On a petition to set aside an ex-parte decree, 
the defendant who was ordered to deposit in Court 
the deciee amount and costs but he neither cairied 
>ut the order of the trial court nor of the appel- 
late court to deposit the costs wiihin the time 
fixed. Held m re visum that the appellate court 
ought to bave dismissed the appeal on non-pay. 
meut of costs for payment of which time should 
ha\ e been fixed be. oie disposal of the appeal 
(Kanhatalal, J. C.) Sukhai v. Binda Baksh. 

(1922) Oudh 14 


. , ■ , - — i"' “ ‘.c-t-.ee — minor 

defendant — ■ fittai dtan-ad-Utem not Proterlv 
appointed Effect of — N on-ripi cscniation k 
Where the allegation of an applcant 
applying under O. <) R 13C P. Code is that be 
was a minor and that he was not repiesented by 
a guardian when the expane decree was passed 
an application under O. 9 R. J3 C P. Code is 
lucompeient. 31 A 572 , 37 M. L. J. 30Q • 24 A 
383 ; 37 A. 179 ; 39 A 8. Ref. \KotwaKA. J C) 
Seth Pakmanand v. Lakhmichand. 

18 TS. X. E. 138. 


aside U y ’ l ^~~ Ex P a rte order— Setting 

Until a suit is actually called on, a party is 
entitled to appear and defend. It may be tha* 
be is guilty of delay, and if that is the case he, 
may be mulcted in costs. But if he does appear 
S0,t 1S bcard . then he has a right fo be 
hemrd. (Macleod C. J and Coyapee J ) RIdhabaI 
v. Anant Pan lo: rang. (1922) Bom. 845 dj 
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C. P. CODE (1908) 0. 9, R 13 

0. 9, R. 13 — Final decree ex parte — 

Partition suit — Decree passed without notice to 
defendant — Setti ng aside . 

When a court adjourns a pending suit it is its 
duty to give notice ot the adjourned date to the 
parties or their pleaders Where after the 
preliminary decree in a partition suit the court 
appointed a commissioner tor division by metes 
and bounds and o.i his report being recen ed 
passed a final decree without notice to the defen- 
dant, the exparte decree is bad and should be .set 
aside. {Ptggotl and Walsh . JJ ) DURG\ Pr vs ad 
v* Het Ram. 20 A, L J. 912 . L R. 3 A. 626 

0. 9, R. 13— Mortgage— Exparte final 

decree — Setting astde. 

The proceedings m a moitgage suit alter the 
passing of a preliminary decree and a final decree 
are proceedings in the suit which continues until 
a final decree is passed On an application by 
the plff in a mortgage suit for the passing of a 
final decree it is nob strictly necessaiy that notice 
should be given to the mortgage i deft If the j 
Court passes a final decree without such notice , 
it is not an illegality or irregularity and the < ourt 
is not bound to set aside the ex-parte final decree. 
At the same time it is open to the deft, on 
showing sufficient cause under O. 9, R. 13 foi his 
absence to apply to set it aside. ( Halhfax , A. /, 
C ) Annaji v Fakira 

(1922) Nag 175 * 67 I, C 282. 

0, 9, R. 13— Separate suit when lies — 

Fraud 

Where plaintiff alleged that defendant purpose- 
ly served summons on a wrong person and did 
not give plaintiff's father’s name though he knew 
it, and impleaded plaintiff as a partner of a firm, 
though he knew that he was not and got an 
exparte decree, held: that a separate suit will lie 
to set aside the exparte decree. (. Madgaonker , A. 

J. C.) Shiram v. Firm of Dataram Munshiram 

(1922) Sind 20. 

0 9, R. 13 and 0. 43, R. 1 01. (1) — 

Small cause suit— Ex parte decree — Application 
to set aside— Rejection by successor of the Judge 
having no small cause powers — Appeal 
A suit was decreed ex parte by a Munsif exer- 
cising «?ipall cause powers* His successor who was 
not invested With such small cause powers set it 
aside on the application of the deft. Held , that the 
decree, being final the order rejecting the 
application to set aside was not appealable 
(Banerji-J.) Hira Lal v. Jhunni Lal. 

20 A L. J, 208 : D.B. 3 A. 124 : (1922) All 50 : 

65 X. 0. 967. 

— — - — 0. 9, R» 13— Proviso —Suit to obtain, 
possession of properties from separate sets of de- 
fendants— Exparte decree — - Application to set 
asider-For® of order. See (1921) Dig. Col 241 
Narayanaswami Iyer o. DoRaswami Pathar. 

65 X. C. 343 

* 0. 10, R. 1 — Pleadings — Filing of 

Subsequent to plaint and written statement . 

The proper way of clearing up the pleadings 
after the plaint and written statement have been 
filed is that prescribed by 0. 10, R, 1 CP. Code 
the provisions of which are per-emptory. The 


C P. CODE (1908) 0, IX, R. 15 

Court must, under that rule, at the first hearing of 
the suit, ascertain from each party or his pleader 
whether he admits or denies the allegations of 
fact made by the opposite party except where 
such admissions or denials are already contained 
in the written pleadings and must record such 
admissions or denials A written replication is 
not a substitute ior this oral examination ot the 
parties and their pleaders and it is of the utmost 
importance for the purpose of doing justice be- 
tween the parties that tins oral examination 
should be duly and caret ully earned out by the 
court. {Daniels and Lyle, A.J.C ,) Anjuman- 
U\ NISX v, Ashio Au. 

(1922; Oudh 178 : 66 I. C. 222. 

0. 11, R 2 —Interrogatories— Who can 

be served with— Ex parte defendant— Defendant 
having same interest as plaintiff. See (1921) DtG, 
Col. 241, Krishna Aiyar v. Madhava Panik- 
kaR. 30 M. L. T.28. 

0. 11, R. 12— Discovery — Suit for 

damages against public body . 

In a suit against a public body and generally in 
cases where the establishment of the plaintiff's 
claim depends on documents in the defendant's 
possession, the defendant must allow inspection 
of the relevant documents, to which the plaintiff 
has no access [Walsh and Stuart t JJ.) The 
Municipal Board, Agra v. Asharfi Lal 

44 A 202 20 A. L. J. 1 : (1922) All. 1 ; 

65 I. C 984. 

0 11, R. 12 — Documents— Discovery- 

Production in coiift — Admission m evidence . 

Where the court directs a document to be pro- 
duced under O. 11 Rr 12 and 14, it does not ipso 
facto become evidence in the case. It must be 
proved by witnesses and then marked as an ex- 
hibit on the side of the party relying on it 
{Broadway and Abdul Raoof, JJ.) Jugalkishorb 
v. Attra, 4 Lah. L J 385 

/ * 

0. 11, Rr. 14, 18, 21 —Order of produc- 
tion — Effect of non-compliance — Defence if can 
be stmek off—Poweis of court how and token to 
be exercised 

The non compliance with an order under O. 11 
R. 14 for the production of account books does not 
warrant the striking off the defence of the party 
which is guilty of the non-compliance of the 
order. The grounds on which th^ discretion 
is given to a court for striking off the defence are 
given in O. 11, R. 21. 

An order under O 11, R 21 can be passed only 
after the couit has directed discovery under O. 11 
R. 12 or inspection of documents under O. 11, R. 
18. A strict compliance with the provisions of 
these Utter is necessary in every case before 
defence is struck off, ( Rafique and Piggatt , JJ.) 
The Lyalpur Sugar Mills & Co v. The Ram 
Chandra Gur Sahai Cotton Mills & Co. 

44 All. 565 : 20 A. L. J. 422 ; L R. 3 A, 317 : 

4 V P L R (A) 139 : (1922) All. 235 , 
67 r. C. 73. 

0, 11, Rr. 15 and 18 —Inspection of 

documents —Documents referred to in the plaint 
—Not material to the case. See (1921) Dig, Cou 
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C, P. CODE (1908) 0. 11, R. 18. 

242* L, AND I Rapaport v. Kallianji Hira 
Chand 66 I C, 8. 

0. 11, R, 18— Order of inspection — 

When to be passed — Strict compliance with pro- 
visions necessary. See C. P. Code O 11, Rr. 14, 
18 and 21. 20 A. L. J. 422. 

0. 11, R 21— Court’s discretion, to 

strike off defence — Non compliance with orders 
for discovery or inspection— Powers when to be 
exercised See C. P. Code O. 11 Rr 14, 18, 21. 

20 A, L. J. 422 

0. 11 Rr 21 and 14 — Documents — 

Production and inspection of — Non-com f hance 
with order — penalty — Notice to produce — Suffi- 
ciencey of. 

Where books relating to a partnership, the 
business of which was carried on in different 
places are ordered to be produced, to penalise 
the failure for non-production of one out of many 
books by striking the defence out, is an extreme 
measure. The penalty provided in O. 11, R 21 
should only be imposed in extreme cases and as 
a last resort. 58 P. R 1898 ; 59 P. R. 1892 ; 0 C. 
023 ; 38 A. 5 ; 5 Pat L. J. 550 ; 14 C. 768 Ref. In 
an order tor the production or for the inspect i on 
of books and documents, a general description 
would be sufficient so long as that description 
would suffice for the identification of the document 
or book sought to be produced or inspected, 
( Broadway , J.) Ram Nath v. Prabhu Dayal. 

65 I G, 661. 

— — 0. 13, R. 2 — Documents — Production 
of in evidence. 

Parties should summon the documents on 
which they rely or file certified copies of these in 
cases in which such copies are admissible in 
evidence. A record should be summoned only to 
clear up some doubt or difficulty with regard to 
the procedure m the case, to which it refers if 
this cannot be settled otherwise. ( Hopkins , S. M.) 
Ram Prasad Shukul v. Krishna Prasad Shu- 
kul. L» R„ 3 A. 70 (Rev.) 

0,13 R. § —Application for return of 

documents— Nature of 

Proceedings for return of documents are purely 
ministerial. No question can arise therein which 
would necessitate the taking of evidence on oath 
{Newbould and Ghose, JJ.) Girijananda Kali 
Mitra v Emperor. 26 C W. N. 660 

— 0. 14, R 1 — Issues — Duty of Court to 

raise only on pleadings. 

In the absence of any averment in the plaint 
or denial in written statement an issue which does 
not arise on the pleadings need not be raised 
{Scott Smith , /.) Fateh Mahomed v Iman-Ud- 
DIN. 2 I ah. L. J. 188 : 68 I, 0. 106. 

0, 14, R 2 and 0. 15, R. 3 (1) — 

Issues of law— Preliminary issues of law— Trial 
on— Procedure. 

. Tfe.ppwer to order trial on preliminary issues 
itf l&mtalned in O* 14 R, 2, and 0< 15 R. 3 (1) C. 
P; G 0. 14 R. 2 C P. Code clearly applies 
when on settlement of issues the Court thinks 
there are issues of law upon which the case of 
some part thereof may be disposed of; then there 
issues are to be tried first and settlement of 


C. P CODE (1908) 0. 17, R. 3. 

issues of fact may be postponed. O. 15 R. 3 (1) 
C, P. C applies , after issues have been framed 
and allows the court to determine issues of law, 
U satisfied that no further argument or evidence 
than the parties can at once adduce is requited 
upon such of the issues as may be sufficient for 
the decision of the suit. There is no reason to 
confine the power of the Court to try certain 
issues as issues of law to the date of first hearing. 
20 C. L, J 426, 19 C W N, 1193 Ref. ( Odgers , 
/.) Ramakrishna Pillai v, Krishnaswami 
15 I. W 667 : (1922) M. W. N. 521 ; 

(1922) Mad. 321 : 68 I. G» 167, 

0. 15 R. 3— Preliminary issues— Trial 

of— Scope of rule. See C, P. Code, O. 14 R, 2 
and O. 15 R. 3. 15 L. W. 667. 

0, 16 E. 1 —Right of parties to summon 

witnesses— Disci ciion of Court — Adjournment 
of the case y 

Under O. 16 R 1 C. P. Code a Court has no 
discretion in ihe matter of an application for 
Summonses cm witnesses if such application be 
made before the day of hearing. The hearing 
may not be concluded on the date fixed and an 
adjournment may take place in the usual course 
of the progress of the Rial and the Court cannot 
refuse to allow any of the parties to leap the 
benefit of such an adjournment in the matter of 
giving evidence. 5 N L. R. 181, 9 W. R 530 Ref‘ 
Xhere is nothing in the C P. C^de which expres- 
sly or impledly, declares that witnesses must 
necessarily be summoned before the day lixed for 
the first hearing ot the suit. ( Batten , /. c. and 
Halh fax, A. /. C.) Bhagchand v. Musajl 

68 I. C. 272. 

0, 16, R. 2 — Application for summons 
to witness— Not bona fide made to secure evi- 
dence— Power of Court. 

Where an application for Summons on wit- 
nesses is made not for the purpose of securing 
more evidence but for the purpose of delay, the 
Court is justified in refusing the application. 

{ Hopkins , S MA i\1d Yawar v . Har Raksh 
Singh. 4 U. p. l. R. (B,R.) D3. 

0. 16, R 4 - Order for payment of ex- 
penses of witnesses— Execution— Sale of land , 

An order in a suit that plif. should pay a ceriam 
sum as expenses for one of his witnesses, cannot 
be executed by sale of pltt’s immoveable pro- 
perty. O 16, R. 4, C. P. Code is not to be treated 
as a short and summary procedure for realisation 
of the expenses ot a witness in addition to other 
modes of execution of orders prescribed by the 
Code. O. 16 R. 41 C P. Code does not authorise 
the realisation of the amount by sale of im- 
moveable property but the amount must be levied 
only in the manner therein prescribed. {Chatter* 
jea and Panion, JJ.) Md. Warish Sadagar 
Rahaman Ali Meah. 26 G W. N. 877. 

0, 16 Rr, 19 and 21 — Scope of See--CLM. 

Code O. 26, R. 4. 35 C. JA 

0. 17, R. 2— Adjournment of hearingT— 

Plaintiff and pleader absent on ad|qurn^d s c|a^— 
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C P CODE (1908), 0, 17* It. 2, 

Court cannot hear case on the merits — Procedure 
See C. P. Code O. 9, R. 8 and O. 17, R 2. 

20 A. L J. 123. 

0. 17, Hr. 2 and 3 — Adjournment of 

suit for production of witnesses — Default — 
Pleader moving for withdrawal and on refusal 
for adjournment — Declining to proceed as having 
no instructions and leaving Court — Ordei of 
dismissal — Construction . 

Adjournment of a suit was granted to plaintiffs 
for producing witnesses : but on the adjourned 
date they were absent and their pleader applied for 
permission to withdraw the suit with liberty to 
file a fresh suit which was refused. A further 
adjournment was then asked for and being refus- 
ed, the pleader said he had no instructions to do 
anything further in the case, and left the court 
An order was made dismissing the suit and on an 
application for restoration being made the ques 
tion arose whether the dismissal was undar O. 17, 
R. 2 or O. 17, R. 3. 

Held Per Walsh J .-Under whatever form, the 
Judge may make an order disposing of a case or 
however he may misunderstand what he is doing 
or whatever mistaken language he may use in 
disposing of the case, the court has to look at the 
actual facts as things were at the time and decide 
under which rule ihe order was made. 

Where a party does not personally appear even 
though bis counsel originally instructed is there, 
if he has failed to supply his coun c eI with materials 
or funds, and the counsel states he has no further 
instructions, although the situation may be drawn 
into* the expiess words of O. 17, R. 3, it ought 
to be treated as a default by the plaintiff for want 
cf appearance under O 17, R. 2, for the counsel 
no longer represents him and m that sense the 
Counsel is not present, while the plaintiff hi ms* If 
is absent. Held on the facts of the case, the 
dismissal was under O. 17, R. 3 

Per Piggdttt J. — The plaintiffs not being 
present and the pleader having said he had no 
instructions to do anything further in the case 
left the court, a point had been reached at wh ch 
it was literally true that the plaintiffs were absent 
neither appearing in person nor by counsel 
authorised to act on their behalf. The dismissal 
Wits under 0.47, R 2 and an application for 
restoration lay, [Walsh and Piggott, JJ.) Lal 
Jangfal Singh v. Raja Kushalpal Singh. 

20 A. L. J. 97. 

O. 17, B 2 — Scope of. See C. P. 

Code O. 9, R. 6 and O, 17, R 2. 

1 Tat 188* 

0* 17, Br. 2 and 3— Scope of — Ad- 
journed date— Failure of parties to appear— 
Procedure-Duty of Court to act under O. 17, R. 2 
rather than under O. 17, R. 3 C. P, Code. See C. 
P . Code O 9, R. 8 and O 17, Rr- 2 and 3 

24 Bom. L. B. 775- 

0. 17, Br 2 and 3 -Scope of —’ De- 
fault of plaintiff— Effect of— Failure of suit on 
Readings— No Jurisdiction to take defendant's 
evidence. 

"PThen there are materials in the record on 
which the Court can decide the case, the matter 


C. P CODE (1908). 0, 17, B. 3, 

falls properly under O. 17, R 3 and not tinder 
O. 17, R 2, C. P Code 

But where plaintiff has adduced no evidence, 
and his case fails on the pleadings the Couit has 
no business to proceed to record the defendant's 
evidence so as to give himrelf jurisdiction to act 
under R. 3. 34 Cal. 235 re!. 

Where the plaintiff's case was opened, and his 
witnesses being absent, a day’s adjournment was 
allowed, and on the adjourned date a fresh ad- 
journment was applied for and refused and the 
Court recorded the depositions of defendant's 
witnesses and dismissed the suit on the merits. 

Held that the dismissal under O. 17, R. 3 was 
without jurisdiction and. O 17, R, 2 was applic- 
able to the case. [Dass and Ross , JJ .} Sashi- 
bhusanKumar v. Dwarka Prasad Marwari. 

3 Pat. L. T. 64 : (1922) P. 2. 

0. 17, B. 3— Default of party— Power 

of Court to decide on merits. See (1921) Dig, 
Col 244. Laxman Upendra Shambog v. Man- 
JUNATH Damodhar. 64 I. C 289, 

0 17, R. 3 and 0 9, B 13-Deft absent— 

Decree — ■ Application to set aside dismissed — - 
Appeals ftom order and decree — First appeal 
dismissed and second alloived — Ptoccdurc . 

At the hearing of a suit the defendant being ab- 
sent the trial court proceeded under O 17, R. 3 on 
the merits and decreed it The defendant applied 
to have the decree set aside but the application 
was rejected. He then appealed from the order 
and the decree. The appellate court dis- 
m ssed the former appeal but declared in the case 
of the second that the trial court had no power to 
decide the case on the merits in the absence ol the 
defendant an 1 that the decree was only an ex 
parte decree. 

Held, the order of the appellate court in the 
latter appeal was both in the substance and in 
form open to question. By the pleader saying 
that he was unable to proceed with the hearing, it 
cannot be said that the pleader had withdrawn 
himself ; and the decree passed m t lat suit can- 
not therefore be regarded as an exparte decree 
which could be set aside in the manner laid down 
m 0.9, R. 13 In form the order passed by the 
lower court was similarly open to objection. It 
was not open to the Judge, who heard the appeal®, 
to take the view thet the depree was an ex parte 
decree after he had dismissed the appeal 
which had been filed from an order refusing 
to set it aside, on the ground that the decree 
was one dealing with the suit on the merits. 
If he was satisfied that there was suffi- 
cient excuse for his absence, he could have 
passed an order setting aside the decree passed 
by the court of first instance and remanded the 
suit. If he was not satisfied that there was 
sufficient reason for his absence, it was still 
necessary for him to have examined the suit on 
the merits and determined whether the decree 
passed by the court of first instance was proper 
or rot. ( Kanhaiya Lal J). Sarju Prasad 
v. Gujadhar Lal (1922) All. 497. 

0. 17, B. 3 Scope of. 

O. 17, R. 3 does not contemplate a case of 
default in appearance but a case ip whiph % 
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party who has appeared and has been given time 
to do some act in further prosecution of Ins case 
has failed to do so within the time allowed. The 
court may m such a case proceed with the suit 
notwithstanding the default, but the decision is 
not ex- parte, ( Dawson Miller, C. J . and Coutts , 
J.) Mahant Damodar Das v. Raj Kumar Das 
1 Pat 188 : (1922) P, 485. 

0. 18, Rr. 15 and 16 — Non-compliance 

with— Effect of-Perjury— Trial for — Admissibility 
of deposition. See Penal code. S. 193. 

68 I, C. 36 

0, 18, R 18 — Local inspection— Result 

of investigation to be recorded — Local investiga- 
tion , 

The law as to local inspection is that, when a 
court bases its judgment on the result of the local 
inspection held by it, it ought to enter, the result 
of such investigation on the record in order to 
enable the parties to adduce evidence in respect 
thereof. Where however the Court inspects the 
locality merely to ascertain the correctness of a 
map filed by the plaintiff, the omission to put into 
writing the fact of the local investigation does not 
prejudice the parties [Suhrawardy and Cuming , 
//) HAWCHARAN CHAKRABURTHY ». JlTSNDRA 

Nath Ganguly 65 I C 601. 

-0. 19, R. 1— Affidavit— When admis- 
sible in evidence See (1921) Dig Col, 244 
Krishna Ahar v. Madhava Panikkar 

30 M. L. T, 26 (H. C-) 

0. 20, R. 1 — Notice of Judgment — 

Posting of notice on notice board announcing 
result of appeal- Compromise before delivery of 
Judgment See (1921) Dig. Col. 245 Tarigopala 
Nagiah v . Seshamma. 65 I. C. 82. 

0 20, R, 4— Judgment — Contents of 

— Unsatisfactory— Remand* 

Where the judgment of a tml court is meagre, 
unsatisfactory and unintelligible, the appellate 
court could remand the case for the recordmg of 
a proper judgment after hearing arguments 
afresh. iShadi Lai and Wilber force, J } Harbhag 
WAN v, Ahmad. 4 Lah, L J. 55 : (1922) lah 122 

0. 20, R. 4— Judgment — Materials for 

— Personal inspection by Judge . 

Where a Judicial officer decides a dispute solely 
on knowledge gained bv him on personal inspec- 
tion and without any reference to the evidence 
in the case* the judgment is liable to be set aside 
m revision. {Woodroffe and Ghose , JJ } Abdul 
Hug v . Mahomed Din. 67 I. C. 302 

— i 0, 20, R. 4— Judgment — SmaU Cause 

Court — Contents of judgment. 

A judge of Small Cause Court need not state 
more than the points for decision and the deci- 
sion thereort seriatim . ( Suhrawardy and Cum - 
ingt JJ.) Baul Chandra Addya v. Sheikh 
tohUL ilATLKB. 67 I. C. 851, 

h fi ■ '- M j 

rr*i* — -r<k.2G; 4 . — Smalt Cause suit— Judg- 

ment — Requirements of. 

Under O. 20, R, 4 a Judge in a Small Cause suit 
njay reduce his remarks to a nrnimum and they 
need not contain more than the points for deter- 
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mination and the decision thereon ; but this 
minimum must be intelligible. ( Bucknili , /,) 
Srimati Suradiani De'bi v . Hari Charan 
Mahton. 3 Pat L. T 122 (1922) P 337 : 

64 I. C, 226. 

0, 20 R. 4 — Judgment of SmaU Cause 

Court— Contents of . 

O 20 R 4 C. P. Code is self-contained and a 
judgment of a Small Cause Court need not con- 
tain more than the points for decision and the 
decision thereon. 12 L. W 285 dissented from, 
(S fencer and Krishna n, JJ ) Koppa Kurup v . 
Velayi Chettichiar 42 M I. J. 583 ; 

15 Xu W 642 : 31 M. L T 124 (H. C.) 

(1922) Mad. 3C0. 

0. 20, R. 7 — Date of dectee — Decree 

drawn up after judgment . 

The date of a decree is the date on which Judg- 
ment is pronounced. This is so even if the 
decree is drawn up subsequently and the decree 
must be deemed to have come into existence on 
i the date when the Judgment was pronounced, 
( Kotval ,A J. C.) Narain v. Ramdulare. 

(1922) Nag. 113 • 66 I, C. 7, 

0 20, R. 11 — Scope of— Refers to order 

passed by the Court which passed the decree and 
not executing Court. See C. P. Code, S. 48 (b) 
and O. 20 R. 11. 2 Pat. L. T. 80. 

-0 20, R 12 —Decree for possession — 

Mesne profits— Duty of appellate Court when 
mesne profits not ascertained — Procedure „ 

In cases falling within O. 20, R. 12 of the C, P. 
Code the proper course for the appellate Court to 
take is not to remand the suit where it finds that 
a person is entitled to possession but to pass<a 
preliminary decree so far as possession is con- 
cerned and direct an enquiry as to the mesne 
profits m cases where the lower Court has not dealt 
with the question. Where an appellate court can 
pass a preliminary decree it is its duty to do so 
and a remand as to matters which can be the 
subject matter of the preliminary decree is not 
warranted. ( Kumaraswami Sastn and Devadoss , 
JJ.) SUBBE GOUNDAN V. KRISHNAMACHARI. 

45 Mad. 449 * 42 M, L. J, 372 : 
30 M. L, T. (H. C ) 217 : 15 L W. 537 : 
(1922) M. W. N. 269 : (1922) Mad. 112 : 

68 X. Ch 869. 

0 20, R. 12 — Mesne profits — Application 

for ascertainment of — Forum. t See (1921) Dig. 
Col. 245, Suraj Prasad Pandey v. Sgmra 
Mahto, 68 I C. 903. 

— — — 0 . 20, R. 12 — Mesne profits— -Calcula- 

tion of —Confirmation of decree on appeal. See 
(1921) Dig. Col 245- Raja Sasi Kanta Acharjya 
Bahadur v Sandhya Moni Dasya. 

26 C W, N. 483 : 65 I. C. 4. 

; 0 20, R. 12 — Suit for possession by 

heir— Enquiry into mesne profits. 

Where a person claiming as heir to an estate 
obtains a decree for possession against an 
alienee from the widow of the last male owner, 
the preliminary decree should direct an enquiry 
into mesne profits from the date of suit fill deli- 
very of possession. [Wilber force and Marlin edu t 
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JJ *) Mussammat Nisib Un-Nisa v* A1 t. Ahmadi 
UN-NISA. 2 Lah 383 : 68 I C 494 

0. 20, E 18 — Suit for partition — 

Preliminary and final decrees — Determination of 
' mesne prof its— Difference between old Code and 
new — Interlocutory order — Order ascertaining 
skaters and their t ights— Appeal 

U- der the C. P. Code of 1882 there was but 
one decree in a suit for partition, the decree 
passed after the report of the commissions is i 
making the actual division. The order a certain- 
ing the several parties interested in the propet ty 
to be divided and their several rights therein, 
though treated as a decree m practice and styled 
as such, was not a preliminary decree but was 
only an interlocutory older. On an interlocutory 
application made by plaintiff in a suit for parti- 
tion under the Code of 1882, for aopom'ment of 
a commissioner and for the taking of other 
necessary steps m the suit in pursuance of the 
order ascertaining the several parties interested 
in the suit propeity and their several ngh's 
therein, the court passed an o r der negativing the 
plaintiff's right to profits m his share of the 
properties on the ground that the preliminary 
decree did not award to him such profits though 
he had prayed for them in the plaint. Held that 
the order was not aopealable, berng an inter- 
locutory order and that the plaintiff was not 
therefore precluded m his appeal from the final 
and only decree in the su.t from contesting its 
validity. [Oldfield and Venkatasubba Rao . JJ ) 

Xr Ramaswami Aiyar v. T. Subramania Aiyar 
43 M. L J. 408 : 16 L W. 297 

0, 21 - — Applicability of —Sale under 

administrative order. 

The provisions of O. 21, C p. Code do not 
apply to a sale of property under administrative 
orders. ( Martmeau /.) Firm of Kahna Mal 
Banarsi Dass v, Bisham Das. 

40 P It. E. 1922 

• 0. 21, E. It — Decree — Payment of 

money into court— Order for payment — No notice 
to decree holdet . 

Where money paid into Couitbya Judgment- 
debtor is ordered to be paid out to persons other 
than the decree-holder and the latter applies for 
payment of the money to him on the ground that 
he had no notice of the application for payment 
on which the court passed the order* it is not 
competent t) the court to d rect the decree-holder 
to file a suit for the amount and the persons who 
drew the money out of court to furnish security 
It should have treated the application of the decree 
holder as one to set aside the exparte order 
authorising payment to be set aside, ( Walsh and 
Stuart i JJ,) Bithal Das v. Jiwan Ram 

20 A L, J. 353 : L. E 3 A. 331 : 

4 V. P. L. E, (A) 89 : {1922} All. 190 : 

66 I C, 744. 

0. 21, E l— Deposit of decree amount 

— No notice to decree holder— Execution sale — 
Validity of ♦ 

Where the judgment deb* or deposits the decree 
amount in Court with the permission of the 
Court it is the duty of the Court to give the 

Y— 18 
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notice required by O 21, R 1 cl (2) to the decree 
holder. If the Judge orders notice it is then 
necessary for the judgment debtor to pav the 
necessary process fee But even if he did not 
pay the Court was bound to inform the decree 
holder of the payment when he applies for 
execu'ion of the decree. ( Halhfax , A C J .} 
Narayan v. Gan pat rao. 67 I C. 242. 

0 21, E 2 — Application for certifying 

payments out of court— Nature of— Order dis- 
missing — Appealability See C. P. Code, S. 47. 

(1922) Pat, 200. 

0 21, E 2— Certification — Execution 

of decree— Payment out of court 
A statement in an execution application that 
payments towards satisfaction of the decree were 
made out of Court, dxs not amount to an applica- 
tion for certification 45 C. 630; 23 C. W. N. 320, 
foil. (Walmsley, J ) Dwarika Nath Paul r. 
BirrN Rishi. 

(1922) Cal 200 * 64 l, C 32 

0 21, E. 2— Certification of pari pay- 
ment— Payment out of Court — Limitation— Lim 
Act , S 20. 

Part payments towards a money decree may 
be certified by the decree-holder in an application 
for execution. 

The part payments and the certification must 
however be made before the application for 
execution is barred by limitation. Although the 
decree-holder may either apply to certify pay- 
ments before the execution oi may do so ra his 
application for execution the provisions of section 
20 of the Limitation Act are m no way effected. 
{N. R Chattcrjea and buhrawardy, J ) MadaN. 
Mohan Banikya v Haku Lal Kundu. 

26 C. W K 534 : 35 0. L J 566 : 

64 I. C 72. 

0 21, E. 2 —Decree satisfied by one of 

the Judgment debtors — Payment by another 
Judgment debtor into court— Money drawn out 
by decree-holder -Liability to refund. 

Where one of the judgment debtors paid the 
decretal amount to the plaintiff decree-holder 
and bad the payment certified under the provisions 
of O. 21, R. 2C. P, C. and subsequently another 
judgment-debtor not knowing that the decree 
holder’s claim had been satisfied, paid the 
money into Court and it was taken out by the 
decree-holder and having subsequently discovered 
that the decree bad previously been satisfied by 
one of his co-debtors, made an a ^plication to the 
executing Court for a refund of the money. The 
lower courts decided that as the matter had been 
disposed of the executing court had no jurisdiction. 
Held that the executirg Court had jurisdiction 
to entertain the application notwithstanding the 
fact that the decree bad in fact been executed 
before 24 All. 291 foil. {Dawson Miller , C 
and Jwala Prasad , j.) Gopal Rai v. RambhaNJAN 
Ral 1 Pat 336 : (1922) P. 166 : 

S Pat. L. T. 754 : (1922) Pat. 53 : 

4 U. P. I. E. (Pat.) 17 : 65 I. G. 3 07. 

0. 21, E 2— Execution— Agreement ? t ’tg 

satisfy claim entered into prior to decree — qgfiefar 
: ment not pleaded in suit — Not a bar to execution. 
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See (1921) Dig Col. 247. Koonamneni Mallaya 
v. Kan neg anti Chinna Kotaya. 64 I. C, 148 

-0 21, R 2— Execution of decree — 

Power of Court — Satisfaction- Admission by 
decree' holder , 

Where a decree is admitted by the decree- ho] 
der to be satisfied it ceases to exist as a decree 
capable of execution, The verv foundation of the 
powers of a Comt to execute a decree, namely the 
existence of a decree capable of execution, having 
disappered the Court's powers m execution also 
cease and the confirmation of the sale, which is a 
proceeding tn execution, should not be ordered 
35 Bom. 51b, 10 All. 332 let ( KotvaJ , A. J, C) 
Nilkanth v. Yeshwant. 18 N. L R 134 : 

65 I C. 331. 

0. 21, R* 2 — Execution — Payment to 

decree holder out of Court — Payment not certi- 
fied by Court — Effect of such payment. Sec (1921) 
Dig. Col. 248. Ellis Enas Pavloo Gharry v. 
Kitter Philip Gowrya. 46 Bom, 226 : 

(1922) Bom, 380 : 64 I. C. 490. 

— 0 21 R. 2 and 0 34, Rr. 2 and 3— Mort- 

gage decree— Pnvaie adjustment notified by 
judgment -debtor — Recognition by court 

O. 21, R 2 C. P, C* applies even to a final 
decree m a mortgage and such a decree, like any 
other, is capable of adjustment. Where the 
judgment debtor has given information to the 
court that the decree has been adjus'ed the coun 
is bound under 0-21, R 2 (2) to issue a notice to 
the decree holder to show cause why the adjust 
meat should not be regarded as certified. ( Halit - 
fax, A. J. C.) Lac h man Singh v, Mardan Singh 

68 I C 443 {1} 

0* 21, R. 2— Question relating to execu- 
tion — Uncertified adjustment— Power to recognise 
— Fraud. 

The provisions of O. 21 R. 2 (3) are not to be 
rendered nugatory by the application of the 
general provisions of S 47 C. P Code. O. 21, R, 

2 C, P Code was enacted to prevent the courts 
being flooded with false defences to applica- 
tions for execution setting up a payment or ad- 
justment in part or in whole, which would be 
made merely to gain time. The decree holder is 
bound to certify an adjustment, and the judgment 
debtor is also given a right to apply to the court 
to certify an adjustment. If the adjustment be 
not certified, it is entirely the fault of the 
judgment debtor, and he does not deserve toe 
consideration of the Court if he fails to make the 
very ordinary precaution of seeing that payment 
or adjustment made by him is certified to the 
Court There is no reason why this should not 
apply also in the case of an alleged fraud 
{Robinson, C J. and Maogregor, J). P. R. P, l. 
Ghettey Firm v. Q. Lon, Pou, 1 Bur. I. J. 226. 

21, R. 2-Sattsf action of decree failure 

ofM^dMolddr td cerHfy— Remedy of judgment 
dm&r— Damages. t « « " 

a decree- holder whose decree has been 
satisfied by payment out* of Court fails to certify 
sati^aetjon to the court and executes the decree 
and realises the money due under it the judgment- 
#&pr may sue lor recovery of the money paid 
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out of Court as on a failure of consideration or 
for damages for breach of an express or implied 
promise tu certify payment {Muting Kin , J) 
Maung Myo v< Maung Kha 1 Bur L. J. 207. 

0 21, R 2— Satisfaction of decree — 

Record of satisfaction— Application by decree 
holder — No prescribed form — Application for 
execution— Recital of part payment— Sufficiency 
of— Application by decree holder governed by art. 
181 and not by art 134. See Limitation Act, 
Arts 74 and 181. 26 C. W. N. 529. 

-0. 21, R 2— Scope of — Non- certification 

due to fraud— ^Operation of S. 47 not affected. See 
C P. Code S. 47 and O. 2b R 2. 1 Bur. L J. 43. 

-0. 21, R. 2 —Uncertified adjustment — 

Executory oral contract — Executing court if can 
recognise . 

An adjustment of a decree on the bas*s of an 
oral agreement set up by the judgment debtor 
but denied by the decree holder and not yet per- 
formed by either party could not be set up so as 
to bar execution ot the decree. The remedy of 
the judgment-debtor was by a suit for specific 
performance of the alleged oral agreement. An 
inchoate contract cannot be pleaded in bar of 
execution under O. 21, R. 2 and the judgment 
debtor cannot insist on the contract being complet- 
ed and then pleaded in bar of execution. {Piggott 
and Walsh , JJ<) Lachmi Das v Baba Kali 
Kamli Wala Ramnath. 

44 A. 258 : 20 A Z J, 65 : Z. R. 3 A 61 : 

64 I. 0. 990 : (19 22) All. 13. 

0 21, R. 2 — Uncertified payments — 

Execution against surety of judgment debtor , 

A surety for the judgment debtor is bound so 
long as the judgment-debtor is bound. The 
Judgment debtor is bouad so long as any pay- 
ments which he may have made are not certified 
tc the court and consequently the surety cannot 
set up such payments in bar of execution against 
him. {Woodroffe and Ghose, JJ ) Onkarmal 
Agar wala v. Nritya Gopal Chakl 

67 I C. 885 (2), 

0 21, R. 2(1) — Scope of — Payment to 

decree holder— Application to certify— Form of 
O 21, R 2 (1), C. P. Code, deals w th a case 
where the decree-holder seeks to certify a pay- 
ment made to him out of Court by the judgment- 
debtor The application need not be distinct 
from an application for execution of decree, 
(Mookherjce and Panton , JJ.) Baley Mahammad 
Sahi v. Aihnmal 35 C. I 1. 71 * 

28 C. W. Mf. 529 : (1922) Cal. 30 : 68 I, C. 780,’ 

0. 21 R, 2 CIs. (2) and { 8) -Applica- 
tion for cej t if yutg payment— Where to be made— 
Procedure . 

An application under O. 21. R, 2 cl (2) for 
certifying payment may be made either to the 
court which passed the decree or the court which 
was executing the decree ; such an application if 
within time, cannot be thrown out on the ground 
that it was not certified under O 21, R. 2 cf. {3f 
The application being made for the purpose « of 
having the payment certified, until that question 
is decided the stage of cl. (3) does not arise* 1 



OF INDIAN DECISIONS 


278 


277 

c. P CODE (1908) 0. 21, R. 2. 

(Jwala Pi usad and Buckntll , JJ.) J<dUnand\n 
Singh v Sheonandan Prasad 
(1922} Pat 200 . 3 Pat L T 487 , (1922) P 276 : 

68 I C. 645 

0.21. R 2 {Z} —Satisfaction of decree — 

Not certified to court passing decree — Attach - 
tng court if bound to recognise . 

Where satisfaction of a decree is not certified 
to or recorded by the court passing the decree, 
it is not open to another court attaching the decree 
at the instance of a third person to recognise the 
satisfaction and refuse to proceed with the execu 
tion 36 M. 357 ; 42 M. 338 . 10 L. W. 179 , 5 L 
W 641 Rel {Rasnesam, J } Arunachalam 
ChETTIAR V PANCHALI PADAYACrfl. 

(1922) M W. N. 189 63 I, G. 830 : 
18 L. W 290 . (1922) Mad 66. 

o 21, R, 11 —Execution application — 

Omission to specify amount of decree and costs— 
Not a step-i n-aid. See Limitation Act, art. 182 
CL. (5) 65 I. C. 120, 

0. 21, R. 11 (f) — Omission to mention 

date of prior application — Effect. See Lim. Ac r 
Art. 182 (5). (192 2) Sind 29. 

0. 21 R. 14 (b ) — Pre empiton — Satis- 
faction of d * cree — Limitation 

If the decree holder in a pre-emption suit fa Is 
to deposit the decretal amount on the last day 
fixed, it being Sunday, he does not co nply with 
the deciee a* the pay me *t on t ie next Monday is 
beyond time. Then automatically under 0. 21 
R. 14 (c) his su t for pre eruption stands dism ss- 
ed 41 All 4 7 followed. ( Ryvcs , J.) Fateh 
Mahomed Chaudhuri v M. Sita Chaudhrain. 

(1922) All 278 

0. 21, R. 15— Partition decree— Joint 

decree — Share awarded to defendant See Lim. 
Act, Art 182 16 L. W. 292. 

0 21, R- 1 Q— Assignment— Bona fides 

— Determination of —Application for execution 

If the assignee of a decree does not mike an 
application tor the execution of the decree it is 
no: the duty of the Court suo motu to determine 
the question of assignment and make the assig- 
nee a party t j the decree. Where, however, no 
formal application for execution had been made 
by the assignee in the lower Court but the assig- 
nee decree holder wanted to execute the decree, 
the absence of a formal application under O, 21, 
R. 16 is a mere irregularity and does not prevent 
the Court from deciding the validity of the assign- 
ment. {shadi Lal f C. /..) Harditta v. Nigahia 
Mal. 4 Lab. L. J 259 : (1922) Lab. 396 

— — 0. 21, R. 16— Right to execute decree— 

Transferee of property but not of decree. 

No one c m execute a decree except the decree 
holder or a person to whom the decree has been 
transferred by assignment in writing or opera- 
tion of law. A transferee of the property forming 
the subject of a suit who has not obtained a 
transfer ot the decree cannot execute it. 17 I. C 
542 foil. [Stuart, J ) - Shib Charan Das v. Ram 
chamber. (1922) All 98 : 66 I. C. 878 
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0 21 R. 1 Z— Transfer of property which 

is the subject of decree — Rights of transferee — 
Execution of decree. 

Where property forming the subject of a 
decree is transferred the transferee cannot exe- 
cute the decree unless his name has been sub- 
stituted in the suit m the place of his \endor. 
O 21, R. 16 C.P. Code to the case nor does S. 146 
C. P. Code enable the transferee to apply for 
execution 17 M L J 39L ; 17 I. C 512 ; 30 I. C. 
831 [Adami and Buck nit l, JJ.) Thakuri 
Gope v. Malik Mgkhtar Ahmad 

(1922) Pat. 256 : 3 Pat. Lt T 625 : 

(1922) P 562. 

0 21, R. 16 — " Transfer by assign- 
ment or opeiation of law” — Meaning of 

The words “ transfer by assignment m writing 
or by operation of law” in O. 21, R. 16 mean a 
transfer of all the trans'eror’s interests m the 
decree. Unless the whole interest is exhausted 
there is not a transfer within the meaning of the 
rule {Ryves and Stuart , JJ,) MazhaR Husain v. 
Mt, Amtul Bibi L R. 3 A 297 : (1922) All. 101 : 

66 I. C. 679, 

-0 21 R. 16 Proviso — Decree for money 

against assets if included — Assignment benami 
for one of the judgment debtors . 

Where a decree for payment of money against 
seveial persons personally and out of the assets in 
the hands of another Judgment-debtor is assigned 
to a stranger benami for one of the Judgment- 
debtors. the decree is incapable of execution 
against the other judgment-debtors. 31 B. 308 not 
foil. O, 21 R 3 C. P. Code is no bar to the re- 
cognition of the adjustment of the decree in a 
case like the present 40 M. 296; 4 C, W. 534 foil, 
[Spencef and V enkatasubba Rao JJ .) Sadagopa 
Aiyengar v. Sellammal. 43 M, L J. 761 : 

16 L. W. 758. 

— 0. 21, R. 17 — Scope of — Power of court 

to allow amendment. 

Under O. 21 R. 17 C P. Code, whenever an 
execution application is put in court which does 
not conform to the provisions of rules 11 to 14 
of order 21, the court has the power either to 
reject the application or to allow the defect to be 
remedied. It <Joes not impose uppn tlie court 
the duty to calculate interest ^Sue under the 
,decree. ( Das and Adami , JJ ) CpowDHURi 
Chintamoni Mahapatra v. Srimati Monmohini 
Debi. 1 Pat. 149 : (1922) P. 409. 

0. 21, R. 18 —Pre-emption decree— PljJ 

awarded costs — Deduction of costs from deposit 
—Validity of deposit. See Pre-emption,* Decree 

2 Lab. 294. 

“0. 21, R 22— Application for issue of 

notice— If a step in aid See Lim, Act, Art. 182 
(5) 35 C L J. 82. 

*0. 21, R. 22 — Notice under — Execu- 
tion proceeding without such notice, if a nullity — 
Execution sale if \oid. See (1921) Dig. Col. 255. 
Gorudas Biswas v. Srimati Thakamani Dasi.-- 

64 I. C. 476. 
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O. 21, E. 22— Notice under —Minor 

— Service on adult member s living in the same 
house _ . 

Tne notice required by O. 21, R 22 is neces- 
sary to g«ve jurisdiction to sell in execution. The 
rule is sufficiently complied with if notice is g’ven 
to the adult co- tenants in a case where they and 
the minor co tenants live in the same house and 
the mincns have no guardian-ad-litem on record. 
(Sanderson, C. /♦ and Richardson, J.) Fani 
BHUSAN BHIBAN V. SURENDRA NATF DAS. 

35 C. L. J. 9 : 64 X. C. 25. 

21, E 22 — Omtssiun to issue 

notice -^Failure to record reasons for —Illegality 
or irregularity . 

The provisions of O. 21, R. 23 Sub-S. (2) re- 
quiring the Court to record its reasons is only 
discretionary and the failure to issue a notice is 
necessarily fatal to the validity of the subsequent 
proceedings. In an appeal against an order re- 
Rising to set aside an execution sale on the 
ground of want of notice under 0. 21, R. 22 it 
would ordmaniy be open to the appellant to ask 
the appellate Court to consi ier the executing 
Court’s use o i its discretion on its merits [Old- 
field and Ramesam, JJ.) Kasivisvanathan 
Chetty Somasundaram. Chatty. 

421 L J. 422 : (1922) M W. N. 173 : 

(1922) Mad, 93. 

— 0. 21, E. 34— Dec'ee for specific per- 
formance — Right of defendant to execute decree 
{ See C. R Code S 213). 24 Bom L B. 496 

0. 21 Er. 35 and 36— Applicability — 

Decreehoider — Enjoyment of property delivered 
in execution— Disturbance by person without any 
ngki—Suit for damages. 

* "Where a decreehoider, who has obtained 
delivery m execution of a decree for possession 
*bf immoveable property, is disturbed in his 
peaceful enjoyment thereof by a person who, 
according to the decreehoider himself, has no 
right legitimately derived from any competent 
person to do so, his remedy is either in criminal 
prosecution or in a suit for damages. The person 
disturbing cannot be regarded as tenant against 
whom there can be an order for delivery under 
O 2i, R 35 C P. Code, [Oldfield and Venkata - 
subba Rao , JJ, 1 Ibrahim Sahib v. Koxavimal. 

43 M L. J. 179 . 31 M. L. T 356 [K G.) 

0. 21, E. 35— Cosharers in Joint pos 

session— One Cosharer ousted by another— Suit 
f6r possession and profits —Damages, Sei (1921) 
Dig Col. 256. Sarabjit Singh v. Raj Kumar 
Rai. 44 A. 5 : (1922) All 162. 

.q, 21, Er. 35 and 36 — Symbolical 

possession — Delivery of, m a case where actual 
possession ought to be delivered - Effect on parties , 
, * Though symbolical possession is delivered 
WWejaotual possession should have been given, 
still far as the judgment debtor and other 
persons bound by the decree are concerned, it 
operates as delivery of actual possession 24 C. 
7X5 ; 17 Ji 598 Rel. {Adami. J.\ Maharaja 
Pratap U'DAt 1 Nath Sahi Deo v. Bhaiani 
SUNDERBAS KOER. 3 P. L.T. 623. 


C P. CODE (1908) 0. 21, R 50. 

0. 21, E. 35 (2) — Co-sharers in joint 

possession — Ouster of one cosharer by another — 
Suit for recovery of joint possession — Decree 
See (1921) Dig Col, 256 Bisheshar Singh v, 
Hanuman Singh. 44 A. 1 . (1922) All. 314. 

0. 21, Er. 35 (2) and 36— Delivery of pos- 
session of immoveable pioperty — Necessity of 
compliance with piocedure 

Where the persons concerned have been made 
aware of the delivery of possession in the course 
of execution proceedings and the publicity, 
which is the object of the provisions of the law, 
has been clearly achieved, it must be held that 
there has been substantial compliance with it. 

Khub Ram v Surat, 20 P R. 917 distin- 
guished. (Leslie Jones and Dundas, JJ.) JuhR. 
Lal v. Peman. 2 Lah. L, J. 563 * 68 I. G. 182. 

0. 21, R, 36 — Symbolical possession — 

Grant in a case not contemplated by the Code 
— Effect of , as against pet sons not bound by the 
decree 

The delivery of symbolical possession is 
effective only in cases where the Code recognises 
Symbolical possession. Nor does the delivery of 
such possession affect persons impleaded as 
pai ties to the suit against whom however there 
is no decree for possession. 36 B 273 foil: 20 Bom. 
L ( R. 502 P. C, dist, [Pratt and Kanga, JJ.) 
Raghunath Waman v. Kondiba Babaji. 

24 Bom. L E. 499 * (1922) Bom. 2 : 

68 I. C. 91. 

— 0, 21, E 40 -Arrest of judgment deb- 
tor — Imprisonment — Propriety of. 

Where all the ’moveable and immoveable pro- 
perties of the judgment debtor had been sold in 
execution of decrees obtained by other persons 
and is not able to pay off the whole or any por- 
tion of the decree debt, it would be improper to 
order his imprisonment { Marimeau , J) Lala 
Das ik Minamal, 4 Lah I. J. 266 : 

(1922) Lah 259 
* lJI 

-0. 21, Er. 45 and AG— Attachment— 

Moveables— Agricultural produce tn the hands of 
third parties — Piocednre. 

O. 21, R. 46 C. P. Code and not R. 44 or R. 45 
applies to the attachment ot agricultural produce 
m the hands ot a third paity. ( Kincaid and 
R lymotid, A. J.C) Bikchand v Sajandas, 

15 S. L. E. 128 : 64 I C 1007. 

0. 21, Er, 46, 76, 79 and 80— Com- 
pany — Shares— Execution sale— Bights of pur- 
chaser — Discretion of directors to refuse to re- 
cognise transfer — See Company, Shares. 

42 M. L J. 449. 

0 21, E. 50 —Decree against firm — Exe- 
cution against partners — Liability of deceased 
partner or his estate — Death of partner before 
suit. 

0,21, R. 50 sub rule (4) is really intended to 
make clear the implication of sub-rule (l). Itrdoes 
not in any sense affect the provisions of sub rule 
(2) of that rule. The meaning of sub rule (4)ds tba t 
a decree against a firm as such will not affect a 
partner who has not been served with a summons 
to appear and answer so far as his other property 
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C. P. CODE (1903), 0 21, It. 52. 

is concerned O. ?i R Si (2) is w de enough to 
cover the care of a deceased partner, {Shah, A 
C. J, and Crump, J) Jivraj Laloobhai Patel 

V, BH AG VAN DAS GORDHANDAS. 

24 Bom. I B 1037 : 68 I. C. 627. 

0. 21, B. 52— Fund in court — Attach- 
ment-Rateable distribution— Priority— Duties of 
attaching court and custody court — Assets held by 
a court See (1921) Dig Col 258. Ram Kanai 
Pal v . Pqrna Chandra 65 I. C 650 

0. 21, B 53 — Attachment of decree— 

Payment into court of money due under attached 
decree — Cessation of interest . 

Where in execution of a decree another decree 
is attached and the moneys payable under the 
attached decree are paid into com t, interest on 
the amount of the attached decree as well as on 
the decree amount due to the attaching decree 
holder stops to run from the date of the payment 
into court. This fits m whh the view mat the 
holder of the decree sought to be executed by 
attachment of the other decree is in law the re- 
presentative of the holder ot the attached decree. 
[Mookerjce, and Panton , //.) MadaN Mohan 
Dey v. Bishunpada Dey. 

35 C. L. J. 109 : 64 1. C 780. 

0. 21, Br, 53 and BO— Decree for 

possession of immovable property — Attachment 
and sale of — Setting aside sale . 

Where a decree for possession of immovable 
property is sold in execution of another decree 
art application does not lie for setting as de 
a sale under O 21, R. 90, C, P. C [N, R Chatter 
jee and Snhrawardy , JJ.) BirenDRA Nath 
Mitra v. Uma Charan Banerjee. 

64 I. C. 388 

0. 21, B. 56— Sale proclamation — Fix- 
ing of valuation— Effect of, 

A Court has no jurisdiction to fix the valuation 
on a sale proclamation before the day fixed for 
hearing the paitiesas to the propet valuation. 
[Coutts and Ross, JJ .) Sukhraj Bahadur v, 
Debi Buksh. 3 Pat L. T 342 : 65 I C 360. 

— 0, 21, B, 57— Applicability of Order 

of Court determining attachment, 

' 'Where there is an explicit order putting an end 
to the attachment the provis.on of O. 21, R. 57 C. 
P. C. have no application nor is there anything 
in the rule which limits the power of the Court to 
pass such an order, ( Daniels , J. C , and Oalaf A, 
J, C.) Sheikh Mahomed Mcjzaffar Ali Khan v. 
Bhagwat Prasad Singh. 66 I, G. 642. 

‘*>0. 21, B 57 — Attachment - Execution . 

Struck ojf— Effect on attachment . 

it is not an easy matter to decide whether 
property remains under attachment when the 
daikbast is struck off, Strictly speaking if the 
darkhasfc is struck off the attachment would g > 
with it it seems contrary to the oidinary 
meaning of words that when a darkhast, which is 
issued to attach property, is dismissed, still the 
attachment continues. Having regard to the 
conduct of the fudgment-credito:.* it was 
held in this case that there was no 
Subsisting attachment at the time of the transfer 


C. P. CODE (1908), 0. 21, B. 57. 

{Matfeod C . J, and Coyajee, /.) Ganpati 
Bhatta v. Devappa, 24 Bom I. B. 442. 

0. 21, Br. 57, 58, BB— Attachment— 

Objections to— Order — Striking off proceedings — 
Later order on objection petition — Validity of 
— Right of suit— "Default’* meaning of 
Properties being attached in execution, objec- 
tions were put m under O. 21, R. 58. Pending 
their disposal, as the decree holders were able to 
realise part of the decree amount, the proceedings 
were struck off — subsequently, on the representa- 
tion of the objectors that the decree had been 
adjusted between the parlies, the objection 
petition was allowed ex parte. On a question 
arising as to the effect of this order. 

Held , the effect of the order striking off pro- 
ceedings was to raise the a’tachment and with 
that order the court became functus officio and 
had no power to pass any further oiders therein 
— Tne later order allowing the objection was 
therefore quite unnecessary and redundant and 
being a nullity in the eye of the law, there was no 
necessity for the decree holders to bring a suit 
within one year under O, 21, R 63. 

The word “ default 9 ' in O 21, R. 57 means a 
failure to do what the decree holder was bound 
to do, ihat is to go on with his application and 
have the property sold. {Scott-Smith and Abdul 
Qadir , JJ,) Fateh Din v Qutab Din. 

3 Lain 7 . (1922) Lah. 108 : 67 I. C 543. 

0. 21, Br. 57 and 58 — Collector executing 

decree — Power fp dismiss application — Power to 
investigate claim . 

A Collector is invested with all the powers 
which the Court might exercise m the execution 
of the decree.. These include the power to 
dismiss under O. 2J, R. 57, C. P, C. but do not 
include the powers to investigate claims made or 
object ons preferred under O. 21, R. 5$, because 
such an investigation would not be *‘in the execu- 
tion of the decree," ( Halhfax , A, J , C.) Haklal. 
Narayan. 18 N. I. B. 152 ; 64 X, C, 420. 

— 0 21. B. 57 — Dismissal of execution ap- 

plication — Restoration — Revival op attach- 
ment. 

Where an execution applxation dismissed for 
default is restored the attachment which came to 
an end on the dismissal of the execution applica- 
tion is revived and an execution sale without a 
fresh attachment is valid. {fJalllfa*,, A C.) 
Harlal V, Narayan. 18 N. L. B. 152 : 

64 I 0. 420. 

0. 21, B. 57 — Dismissal of execution — 

Order maintaining attachment— Effect of. 
Though an order dismissing an execution case 
but maintaining the attachment is not a proper 
order for the Court to pass, once it is passed it is 
binding on the parties between whom it is pass- 
ed. 38 Cal. 482 dis. 41 A. 157 dist. [Piggot, 
and Walsh , JJ.) Mahomed Mubarak Husain v. 
Sahu Bimal Prasad. 44 A. 274 : 

20 A L J 113 ; 65 I. G 91 : 

L. B. 3 A 52 : (1922) All. 62, 

0. 21, B, 57 — Execution transferred to 

collector — Dismissal of application — Attach- 
ment effect ou. ' \ ’ . . 
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C. P. CODE ( J 903) * 0. 21, E 58' 

Where the execution proceedings have been 
transferred to a collector, he has power to dismiss 
the apoheaton under O 21, R 57, C P. Code and 
there upon the attachment ceases ( Halhfax , A, 
J C.) Shanker Iho l' Manik R\o. 

681. C. 643 

0. 21, E 58 — Applicability ot— Claim 

procedure— Not applxable to Agency tracts See 
Agency Rules R 20 42 M L. j. 487. 

0. 21, E 58 — Attachment— Claim by 

legal representative of deceased judgment debtor 
— Order on, appealable— dattei falling within 
S. 47, C. P. Code See C. P. Code S, 47 and 
O. 21, R. 58. 3 Pat. L, T. 613 

0. 21, Er 58 and 63 —Claim by mortgage 

— Adverse order declining to adjudicate — Suit for 
enforcing mortgage — Limitation— Convet siort of 
mortgaged proper ty into money — Effect of 

Property mortgaged t > plaintiff was attached 
and brought to sale in execution by the defendant 
Oa the day fixed lor the sale, the plaintiff preferr- 
ed a claim petition tnat the sale proceeds should 
be kept iu court deposit to satisfy h>s mortgage 
and not be paid over to the defendant Tae Court 
dismissed the application holding that as the sale 
had taken place it bad no jurisdiction to hear the 
petition. In a suit by the plaintiff to enforce his 
mortgage and recover the mortgage money from 
the defendant the latter pleadedl that the suit was 
barred by arto. II and 62 of the Ltm Act. Held , 
by the Chief Justice (agreeing w th Spencer, J.) (1) 
that theie was no order negativing the claim of 
the plaintiff and h»s suit whs not therefore barred 
by art. 11 of the Limitation Act and (2) that the 
suit was one to enforce a mortgage and was 
governed by art 132 and not by art b2 of the Lim 
Act, though the mortgaged property had been 
converted into money as a result of lue court sale 
41 M. 985 (F, B.) dist 4i L 654 <P, C } Eel (Sir 
Walter Schwabe CJ.) on a difference or opinion 
between {Spcnecr ana Krishnr.n , JJ.) Abdul 
KADIR SAHAB V. SOMASUNDARAM CHETTIAR, 

43 M L, J, 467 : 16 L, W. 485. 

0. 21 E. 58 — Investigation of claims to 

attached property — Powers ot Comi hue (1921) 
Dig. Col. 259 Ho Syew Waing v . p. R P. L 
CHETTY. (1922) I B 16 - 61 I. C. 66 

0, 21 E 58 — Objection to attachment 

— Order if can be passed after attachment is 
- raised — Effect of order. See C. P. Code, O 21, 
Rr 57, 58 and 63. 3 Lah. 7, 

*0. 21 t E. 58— Objection petition of 

judgment -debtor t«> attach ment— Order on— 
If appealable. See C* P Code S 47 and O 21, 
R, 58. 3 Pat. I*. T- 432. 

— 0. 21 Er, 58. 63 and 100 — Usu ft actuary 
mortgagee— Rig ht to object to attachment— Dts- 
by auction purchaser— Application 
md&r Cfcgf L k 100 — Maintainability. 

*** A lisififetuaty fndrtgagee in possession cannot 
object ti an attachment under O. 21, R. 58. 

Where such a mortgagee is dispossessed by 
the purchaser at an execution sale, he is entitled to 
apply to court under O. 21, R. 100, and his 


C. P CODE (1908), 0 21, E. 66 

appheat on is. not barred by O. 21, R. 63 ( Das 
and Ada mi, JJ ) Biswanath Patra v. Lingaraj 
Patra. 1 pat 159 : (1922) P 408. 

0. 21, E. 63— Claim — Dismissal for 

default— Effect of order. See (1921) Dig Col, 261 
Satindra Nath Banerji v . Siva Prasad Bhakat. 

(1922) Cal 166 . 64 I. C. 713. 

G. 21, E 63 — Claim suit — Decree-holder 

if a necessary fatty. 

Where a claim has been rejected and th^ 
properties have seen sold and purchased by a 
stranger purchaser, the decree holder is not a 
necessary party to a suit by the claimant 7 C. 608 
Rel. (Spencer and Rapiesam , JJ,) Subbaraya 
Mudaliar v . Kandaswamy Mudaly. 

16 L. W. 330: (1922) M. W, N. 674. 

0 21, E. 63 — Execution of decree — 
Attachment — Objection — Raising of attachment — 
Suit by decree-holder — Plea of adverse possession 
— Extinguishment of title— Lim Act, S. 28 See 
(1921) Dig Col. 261 Kedar Nath v. Suknath 
Singh. 64 I. c 209. 

0 21 E 63— No suit brought — Whether 
defence open. 

Advsise decisiou of a claim raised under 0,21 
R. 58. prevents the unsuccessful party from as 
seitmg the rights thus claimed in any capacity 
whether as plaintiff or as defendant except in a 
suit under. 21 R. 63. { Henderson and Panton , JJ.) 
Harip*d\ (Berman) v. Surendra Nath Saman- 
tha, (1922) Cal. 164 

0. 2L E 63— Order under O 21, R 58 

a nullity— Suit if tn be filed under. See C P. 
Code O. 21, Rr 57, 58 and 33. 3 Lah, 7.* 

0. 21, E 63— Suit by unsuccessful claim- 
ant— Onus of pro/ing trie to property— Fraudu- 
lent transfer evidence. See (1921) Dig. Col. 262. 
Mussamat A li Bax v* Khan Singh 

67 1. C. 876. 

0. 21, E 66— Execution Sale- Notifica- 
tion of incumbrances — Rights of purchaser — 
Estoppel. 

Under O 21, R 66, C. P Code, if a mortgage 
deed is merely notified, that notification is in no 
way conclusive a a between the deci eeholder or 
the purchaser on the one hand and the holder 
ot the incumbrance on the other as to its validity, 
and where a sale is not effected subject to a 
mortgage but the mortgage is simply notified at 
tne tim* oi the sale, the auction purchaser is not 
estopped from questioning the validity of the 
mortgage. 29 C. 154 , 20 A. 421 dist ($tuart and 
Sulaiman, //,) Roshan Lal v Lallu. 

20 A, L' J 722 . L. R # 3 A. 500 . (1922) All. 443 : 

63 I. C 790 

0. 21, E 66 — Execution sale — Notifi- 
cation of mortgage— Omission— Estoppel. 

Where a decree holder brings propertes of thb 
judgment debtor to sale in execution of* 4is 
decree without disclosing the existence of a 
mortgage in his own favour, he, is e&top-ed 
from setting up the moitgage thereafter as 
against the auction purchaser. The fact that the 
mortgagee is a minor' makes no difference. 10 
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C. P. CODE (1908), 0. 21, R. 66 

C. 609 ; 22 B 6S6 Ref [Blown, A. J C.) 
MaUng Kyin Pein v Ma Pwa iMe. 

4 XT B R. (1921) 62 * (1922) U B 1: 

64 I. C. 933 

0. 21, R 66— Fresh application for ex- 
ecution — Omission of notice — Irregularity 

Where on an application for execution notice 
had been issued under O. 21, R 66 of the C P. 
Code and the particulars to be entered m the pto- 
clamation of sale were settled, the omission to 
issue the notice under O 21, R. 66 again on a 
succeeding application for execution does not 
constitute an irregularity. 12 A. 510, 18 C. 496, 
21 Cal 66, 53 I C 809 ref. {Kanhatya Lai, J t 
C) Basant Lal v. Sujad Husmn 

24 0. C. 391 . 65 I. C. 988 

0. 21, R, 66— Mortgage — Notification 

in sale proclamaton— Effect of See (1921) Dig 
Col, 262 Krishna Kisor De v. Nagendr\ Bala 
Chaudhurani 66 I C. 694 

0, 21, R. 66— Order settling terms of 

sale proclamation — Direction to issue sale pro- 
clamation— Not appealable, See C. P. Code, S, 
47 and O. 21, R 66 64 I C, 547 

,0 21, R. 66— Valuation in sale proclama- 
tion— Nature of. 

The value fixed by the Court foi the orepara 
hon of sale proclamation need not be the free 
value of the property — It is a mere estimate, 
which should as far as possible be a fair esti- 
mate. ( Jwala Prasad and Ross, JJ .) Raj bans 
Sahay v Askaran Baud 1 Pat . 214 . 

(1922) P. 550 

0 21 R. 66 — Value of the land not 

stated in sate proclamation — Whether vitiates 
sale — Failure to serve sale proclamation — Effect 
of. 

The approximate value of the land should be 
stated in sale proclamations but its omission is an 
irrigularity which does not necessarily vitiate the 
sale unless it had a material effect upon the 
number of bidders and upon the puce Failure 
to serve the sale proclama ion does no* vitiate 
the sale when the judgment debtor knows of it. 
2 C; W. N. 348 distinguished. ( Greaves and 
Ghosh , JJ*) JASHINUDDIN V, MANMOHINI. 

(1922) Cal 93, 

" 0. 21, R 71 — Execution sale — Default 
of purchaser in paying depos’t or balance of pur- 
chase money— Order for recovery of loss caus'd 
by resale— Decree — Appeal. See C. P. Code, 
S. 2 (2) and O 21, R, 71. 44 A 266. 

s -0. 21, Rr. 71, 84 and 85 — Execution 

Sale — Non-payment of deposit — Fresh sale — 
deficiency — Recovery of 

‘Whether there is default in payment of the 
initial deposit of 25 per cent of the purchase 
price under O. 21, R. 84 or in the deposit of the 
balance under O. 21, R. 85, the property may be 
resold and the deficiency of price recovered from 
the defaulting purchaser, ( Piggotl , Walsh and 
Lindsay , JJ.) Sita Ram v. Janki Ram. 

(1922) All. 200 : 44 A. 266 : 20 A. L. J 105 : 

L. R. 3 A, 117 : 65 l- C. 813 (P. B.) 


C. P CODE (JL908), 0. 22, R 86. 

0 21, Rr. 72 and 90 -Execution sale 

—Pun base by decree holder — Refusal of leave to 
bid— Effect of. 

A purchase at an execution sale by the decree 
holder who has not obtained leave to bid is not 
void nor a nullity but is onlv to be avoided on the 
application ot the judgment debtor or some other 
person interested Such a sale can only be set 
aside upon application and upon cause shown. 
The same would be the result if the decreeholder 
had applied for leave to bid and had been refused 
such leave. ( Lord Philhmore) Rai Radha Kri- 
shna v . Bisheshwar Sahay 

16 L, W. 190 : 3 Pat L T 529 ; 

31 M. L T. 209 (P. C.) : (1922) P. C. 336 
67 I C. 914 * 49 I A 312 (P. C ); 

0. 21, Rr. 72, 86, and 92 —Permis- 
sion to decree-holder to bid on conditions- Failure 
to fulfil conditions — Power s of court to refuse 
Confirmation of sale. 

An application foi permission to bid at an exe- 
cution sale was granted on teims, that a certain 
sum of money due to a pnor charge holder 
should be paid in Court. The conditions were 
not fulfilled in toto , but the properties were 
nevertheless purchased in auction by the decree 
holder: 

Held , a°ar£ altogether from O. 21, Rr. 72 and 
92 the Court has power to refuse to confirm the 
sale under O. 21, R. 86 or under the inherent 
powers of Cmrt ( Miller , C. J and Coutts, J.) 
Mt, JANAKBATI CHAUDHRArN V , RAMESHWAR 
Singh. 1 Pat. 235 ; (1922) P 511. 

-0. 21, R. 83 — Alienation of property, 

with sanction of couit — Minor's property — Pro- 
cedure under Ss 29 and 30 of the Guardians and 
Wards Act not followed — Effect of. See Guar- 
dians and Wards Act, Ss 29 and 30. 

36 C. I. J 326, 

—0. 21, R 84 — Execution sale — Omis- 
sion by purchaser to deposit 25 p c — Effect if. 

In the absence of proof of substantial injury 
to the Judgment debtor an auction purchaser’s 
omission to deposit the 23 p. c m Court is a 
mere irregularity and does not vit ate the sale. 

28 A. 238, 16 C. 33, 14 M 227 Rel. 30 A. 273; 5 
A 316 dissented from. [Abdul Raoof , J.) Inait 
Ullah v * The Punjab National Bank, Ltd. 

67 . L €. 4237 

0, 21, Rr 85 and 92 — Execution sale 

—Time for payment of the purchase money — Ex- 
tension of— No objection — Confirmation of sale 

Though it is not open to the Court to extend 
the time for payment of the pu 'chase price with- 
out the consent of the parties, still where an exten- 
sion of time has been granted without objection 
on the part of the parties and the sale has been 
confirmed and the money drawn by the decree- 
holder,, the sale cannot be set aside on account of 
the irregularity. {Spencer and Ramesam , JJ.) 
Varanakkot Illath Subramanyam Nambudiri 
V. Vykunda Kammathi. 43 M. L. J. 477 : 

36 I. W. 319 * (1922) M. W. N. 707 : 

31 M.L. T. 363 (H C.) 

— -0, 21, R. 86 — Leave to decree holder • 

tg bid— Conditional order — Failure to fulfil 
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0. P. CODE (1908) ; 0. 21, E. 89. 


C. P. CODE (1908), 0. 21, R. 90. 


conditions— Powers of court to re-sell See C P, 
Code O* 21, Rr. 72, 86 and 92. 

1 Pat. 235. 

0. 21, R. 89— Applicability of— SMe io 

partnership suit for realising assets See (19*21) 
Dig Col 265. T, V. Tuljaram Row v Rama. 
CHANDRA Row. 68 I. C. 916. 

0. 21, R 89 — Application to set aside sale 

— Deposit of purchase money — No prayer to set 
aside sale —Request io with hold payment 

The judgment-debtor deposited the decree 
amount with the extra percentage under O. 21, 
R. 89 C. P. C. but in his application he prayed 
that it may not be paid to the decreeholder pend 
ing disposal of an appeal Subsequently on the 
objection of the decreeholder he withdrew the 
prayer aforesaid. Held that the object of the 
deposit was to set aside the sale, and though 
there was no specific prayer to that effect, the 
objection to the payment of the decree amount 
having been withdrawn, the court was bound to 
set aside the sale 43 B. 735 ; 16 C. W. N 904 
Ref. (, Adami , J.) Ram Shivendra Narayan 
Ojha v. Awadh Bihar y Saran. 68 I. C. 629. 

— — 0, 21, R, 89— Execution of decree— 

Decree for sale of mortgaged property— Auction 
sale— Deposit in court— Application to set as’de 
the sale on part payment. See (1921) Dig Col. 
265 Manaji Kuverji v. Aramita, 

46 Bom. 171 : (1922) Bom. 193. 


0- 21, R. 89 — Execution sale — Setting 
aside— Application— Form of — Right of any 
Judgment-debtor to take advantage of deposit by 
another . 

A jungmant-debtor is not under O. 21, R. 89, 
C, P. entitled to take advantage of any deposit 
made by his co-judgment-debtor, which was not 
made conjointly with him but quite independently 
of him. Such a deposit in Court cannot be 
treated as money received by the degree holder 
within the meaning of the rule. ( Krishnan , J ) 
Odla K Subbayan v Thoppai Muthayya. 

42 M. L. J. 71 . (1922) Mad 54 : 65 I. C. 983. 




fruotuary mortgage; 

It is competent to a mortgagee with possession 
to apply to set aside the sale of the property 
R, 89 21 O. C 400 dist 35 Bom 
288 foil. ( Kanhitya Lai , A. J. C ) Jagmohan 
S rNGi v. Bachcha. 9 0. L. J. 50 : 25 0. C. 78 : 

(1922) On dli. 146 : 66 I. C. 929. 

ZT 7 — Right to deposit — 

Usufructuary mortgagee in possession— Sale of 
property m execution See Contract Act, 5. 69 

20 A. L J 42. 

~ Right to apply — Purchaser 

after auction . 

third party purchasing the property after the 
of the auction sale is debarred by O. 21 R 
S&fopm making an application to have the auction 
sale aside. ( Harrison , /.) Sham Lal of 
DZmi % Mari Shanker. (1922) Lah. 302 

— R 89— Right to apply— Sale in 
execution of decree-^-J udgmect-debtor privately 


selling the property so sold to a third person 
before confirmation— Right of such purchaser to 
apply. See (1921) Dig. Col. 267. SaradaKripa 
Lala v . Harendra Lal Das. 

(1922) Cal. 271 * 49 Cal 454 : 68 I C. 289. 

0t 21, R 89— Setting aside— Deposit 

of money— Forma l application— Necessity for . 

Where the money required to set aside an exe- 
cution sale had been paid into Court within 30 
days but n 0 formal application to set aside the 
sale was presented w thin the time prescribed, 
the court cannot set aside the sal?. A mere 
lodgment schedule which does not contain a 
prayer to set aside the sale cannot be treated as 
such an appl cation. 14 Td, L. T, 534 ; 19 M L J. 
192, [Krishna n, J .) Rayapathy Venkatasubba 
Rao o. Narayana Rao, 

(1922) M. W. N. 171 : 15 L W 450 : 

(1922) Mad. 83 * 66 I, C. 44. 

0. 21, R. 90 — Execution sale— Appli- 
cation to set aside — Non-representation of 
minor . J 

An application to set aside a sale on the ground 
that there was no guardian ad-btem of a minor m 
the execution proceedings comes under O 21, R. 
90 C. P. Code and the alleged defect is a mere ir- 
regularity. ( Sanderson , C.J. and Richardson 
J.) FaNiBhUSaN BhUIAN V SURENDR4 NATH 
Das * 35 C. L. J, 9 : 64 I. C. 25 


- — , — — 0M.it, — nuaui- 

ment Absence of — Material irregularity — Sale 
within 30 days of the proclamation— Effect of. 

The failure to attach the property bfeore Sale 
although an irregulaiity under the C. P. Code 
does not render the sale null and void. 18 C. 188* 
34 C 787; 21 A 311 Ref. The obj^of the 
attachment is to bring the property under the 
control of the court with a view to preventing the 
Judgment debtor from alienating it and the 
requirement that the order of attachment should 
be publicly proclaimed is merely one of the 
requirements of law for perfecting the attach- 
ment, The mam object of the proclomation of 
the order is to give publicity to the fact that the 
sale ot the particular property attached is in 
contemplation and to warn all persons agamst 
taking a transfer of it from the judgment debtor 
to the prejudice of the rights of the decree-holder 
It is defficult to see why the absence of attachment 
which is primarily i n the interests of the decree 
holder can prejudice the rights of the judgment 
deb‘or wb 0 bas due notice of the sale A court has 
jurisdiction to sell property without attachment 

Where property is sold within 30 days of the 
ploclamation the irregularity does not render the 
sale void without proof of the substantial injury 
thereby to the judgment-debtor 21 C 66 foil. 
{Miher C J. and Mullick , /) Raja Wazir Narain 
Singh v , Bhikhari Ram, 3 Pat IT 765** 
(1922) Pat. 321 : 4 IT P. L R (Tat ) 100 : 

68 I. C. 363. 

. ~~ *J* 21 , R. 90 —Execution sale—lrfegu - 

tartty— Defect in attachment — Omissidn to 
attach. ' ,1 mCl 

™ e n ™re fact that there hasten ahacb- 
nieut Or that there is a defect in the attachment 
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; C. P. CODE {1908} 0, SI, B. 92* 


does not render an execution sate a nullity. It 
is a meie irregularity 6* I. C 420 18 M 437, 
30 M. 255 Ref {Hath fax, A J.C) Shfnker 
R\ o v. Mawk R\o. 68 I C 643, 

-0 21, E 90 —Execution* sale — Material 

trr egulamtx — Publication of sale —Omission of 
tom tom Paucity of bidders , 

Where the paucity of bidders at an execution 
sale was due to the omission of the decree holder 
to announce it by beat of drum near the place 
where the property to be sold was situate Held, 
that the sale must be set aside undei O. 21, R. 90 
C. P Code 24 C, 291 Rel. (Broadway, J ) Nand 
Lal v Tol\ Ram 67 I C 752 

0. 21, E 90 — Execution sale — Setting 

astde — Right to ap ply— Auction purchaser 

An auc'ion purchase' is a person “whose 
interests a^e affected by the sale'' witlvn the 
meantng of O 21, R. 90 C P. Code and he can 
apply to set aside the execut'on sale under that 
rule. 20 C 8 (P C.) dist 3 Pat L. J. 516 not 
foil. 38 M. L. J. 228 foil. 

The omission to notify existing incumbrances 
on the property sold entitled the auction purchaser 
to set aside the sale undei O. 21 R. i'0 C. 1*. C. 
(Batten J , C ) Shiu Pcascd v. Santoojl 

5 N. L J 146 65 I C. 875 * 
18 H. L. E 98 : (1922) tfag. 113 


s concl appeal unless die facb found necessarily 
amount to fraud, The miss’- "dement of value in a 
sale proclamation does not necessarily amount ro 
traud. t Millet , C 7. and Mulhck , J,) Rvm Dhari 
CHvrniiLin v. Deown dam Prasad Singh 

3 Pat L T. 501 . (1922) Pat 269 : 

4 U* P L. E. (Pat) 71 ‘ (1922) P. 507 

0 21, B. 90 — Mata ial if regularity — 

Omission to state value in sale proclamation — 
Sale when liable to be set aside. 

The mere omission to state the estimated pi ice 
ot T'e proper^ to be sold is net a material tiregul 
aritv when it is shown that the piopeity was 
visible to all the pm chasers w v o were thus m a 
position to name their own estimates, E\en it 
there had been a material irregularity in the pub- 
lication or conduct of the sale that would not 
jus i y ii terference in the absence of proof tnat 
sid stantial injuty to the petitu ners had resulted 
theiefrom. [Le Rossi gno\, J } Mahomed Nizam 
UD-DIN V AMIN ud-DW. 4 Lah. L. J 441 : 

(1922) Lah 35 : 67 I, C. 885, (1). 

0 21, E 90— Immoveable property — 

Decree for possession of land— Sale of decree in 
execution of aoo'hir decree — Application to set 
aside sale under O. 21, R. 90 not maintainable 
Sec C. P. Code, O. 21, Rr 53 and 90. 

64 I, C. 388. 


0. 21, E 90 —Fraud— Auchon sale — 

Limitation to set aside . 

Where the sale and the irregularity affecting it 
has by ihe fraud of the decree holder or otner 
parties to the sale been kept concealed from the 
judgment debtor, he is entitled to apply under li. 
90 whe her the sale has been conhrmed or not, 
and ihe time for making the application ’S to be 
computed from the date when the fraud first be- 
came known to him, There is nothing in O ‘21 
R. 90 which limits the filing of an applicA'ion to 
the period prior to confirm itum of the sale 
(. Adami , J.) Ram Fershad Tall v Chamiri 
Singh, (1922) P. 422 


0. 21, E. 90 —Setting aside sale— Price 

below that in sale proclamation — Effect 

Where the value shown in the sale pr< claim 
tion was fixed by consent, the fact that the price 
fetched at the sale was considerably less is not 
enough to set aside the sale {Jwala Prasad and 
Ross. JJ ) Raj bans Sahay v, Ask \ ran Baid 

1 Pat. 214 : (1922) P. 550. 


0.21, E 90 — Fiaud — Misstatement by 

a decreeholder in the sale proclamation of the 
value of the property— Onus of proof— Finding of 
fact, 

jwilfulmisstalement by a decree holder in the 
proclamation of the value of the property 
nmy be sufficient evidence, in partlculai ca^es, to 
justify an inference of iraucL Where certain 
fadts are found arid* an inference of fraud is 
drawn based ppon facts, so found it isopen to 
the court in second appeal to consider whether as „ 
a matter of law such an inference is jusfifed 
fiy the facts found. If however the first appellate 
court, which is the ultimate judge of fact, refuses 
to draw aji interference of fraud upon the facts . 
found by it that decision cannot be questioned* in 


0 21, E. 90 — Material hregulanly 

—Execution sale held on a day other than that 
advertised. 

Wnere a sale in execution of a decree was held 
neither on the day originally advertised nor on the 
day to which u had been adjourned but 
on some thud day, held it was a material 
it regularity in the conduct of the sale 6 C. \V. 
N 44 foil (Mookei jee an l Panton, JJ.) Hari 
Sadhan Roy v. Shjb Gopal Mitra. 

35 C. L. J 140 : 65 I. C. 746. 

— 0. 21, E. 90 — Right to apply — Auction 

purchaser. 

An auction purchaser cannot apply to set aside 
an execution sale under O 21* R 90 C P. Cede 
20 C. 8 ; 19 C. W. N. 1291 Rel, ( Pudcattx . A. J. 
C ) Balwant v. Katan Lal. 68 X, C. 429. 

0 21, E 90— Right to apply— Person 

claiming adversely to judgment debtor . 

A person claiming the property sold in court 
auction adversely to the title of the judgment 
debtor cannot apply under O, 21, R. 90 io have 
the sale set aside History of section cons’deied. 

( Brown * A . J, C.) Mauxg Hum s\ Ma Nan', 

1 Bur. L. J, 234. 

-0. 21, E. 90-“ Scope of — Fraud tn con- 
ducting execution sale . 

O. 21, R. 90 C P. Code not only covers a case 
of material irregularity but also a case of fraud in 
publishing or conducting the sale. [Chatterjee 
ami Panton * JJ,) Abdul Samad Mondal v Basi- 
RUDDIN Chaudhury. 66 X. C. 220. 

— 0.21, E. 9 2— Execution SaR — Appli- 

cation io set aside— Addition of parties after tl$e 
time pi escribed—Umtatioih 


Y— 19 
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An application to have an execution sale set 
aside was made within the time allowed by law. 
In that application the number of the execution 
case was given and certain of the decreeholders 
auction purchasers were mentioned. The names 
of four of the decreeholders were not mention- 
ed but notice was subsequently served on them of 
the application. Held that it was not necessary 
that notice of the application should be served on 
all persons affected by the sale within 30 days of 
the sale O* 21, R. 92 C. P C, merely provides 
that no sale shall be set aside until notice has 
been issued to all persons affected by it But 
there is no limitation provided for giving such 
notice. 37 B 387, 390 foil. {Lyle and Ashworth, 
A, J, C.) Abdur Raman slB^bu HarNarayan 
Das. 90U. 211 : 4 TJ P. L. B* (0. C.) 72 : 

(1022) Oudh. 129 : 68 I C. 238. 

0.21, B. 92 — Execution sale— Confir- 
mation— btaiisf action of decree— Effect of. 

Where a sa*e in execution is held prior to the 
admission of satisfaction of the decree by the 
decree holder, the sale cannot be confirmed after 
satisfaction is not’fied to the Court ( Kotval , A 
1. C.) Nilkanth v Ybshwant 

18 B I. B. 134: 65 I. C. 331. 

0. 21, B. 92 —Execution sale— Setting 

aside— Notice, 

* O. 21, R. 92, C. P, Code, does not make it obli- 
gatory on the applicant to pay the process fee or 
to serve notice according to the mode of service 
prescribed in the C. P Code in every cise, on all 
persons affected by the sale. [Suhrawardy and 
Chose , JJ ) Santosh Bala Debi v, Ram Chandra 
Ghati 67 X. 0. 286. 

0. 21 B. 92 — Sale in execution — Injunc- 
tion — Want of notice . 

Where an injunction was granted in favour of 
third parties who claim the property as their 
own, against the decree holder restraining him 
from executing his decree by sale but no norice of 
it was given to eiffier the decree-holder or the 
officer conducting the sale and in consequence the 
sale took place, Held the validity of the sale can- 
not be questioned and the injunction is ineffective 
{Stuart, J.) Ramji Das v. Lala Chhagal Lal. 

(1922) All, 282 

0. 21, B 92 —Setting aside execution 

sale— Second appeal . 

There is no second appeal from an order sett- 
ing aside a sale under O. 21, K. 92 of the C. P 
Code, 38 Cal. 339 ref. ( Kanhaiya Lal , A. J. C.) 
Jagmohan Singh v . Bachcha. 

25 0, C. 78 . 9 0 I. J. 50 : (1922) Oudh 146 : 

66 I, C. 929. 

0 21, B. 93 — Execution sale — Absence 

of saleable interest in Judgment debtor- -Suit for 
recovery of purchase money . 

ffo salt lies for recovery of the purchase money 
wt*en it is found that the Judgment debtor had 
ho saleable interest in the property sold in execu- 
tion. The remedy of the purchaser is by an 
applici&ion under O. 21, R. 93, C, P. Code ; 41 
% C m\ 22 C. W. N. 760; 39 A, 114 Rel 


C. P. CODE (1908) 0. 21, B 93. 

( Newbould and Panton, JJ ) Bipin Behari 
Ghosh v . Hafi Charon Ghosh. 

64 I. C. 628. 

0.21, B. 93 — Execution sale— No salt- 

able interest in property — Right to sue for pur- 
chase money . 

Where it is found that the Judgment -debtor 
had no saleable interest in the property it is 
o^en to die decreeholder to sue for recovery of 
the purchase money even under the new C. P, 
Code, 37 C 67. 35 B 29; 36 A 529 Rel. ( Fletcher 
and S nut her, JJ ) Prasanna Kumar Rhatta- 
charjee v. Ibrahim Mirza 36 C. L. J. 205 

See Contra in 36 C L. J 132. 

Q f 21, B 93— Execution sale— Refund 

of purchase money — Setting aside sale — Neces- 
sity for . 

Where a purchaser at a court auction seeks to 
get back his purchase money, he must as a condi- 
tion precedent, have the sale set aside under O. 
21, R. 91, C, P. C. He can, however, sue the 
judgment-debtor on the ground of fraud or mis- 
represen’ation. 39 M, 803 ; 39 A. 114 foil. 35 
B 29 Ref, ( Macleod , C, J, and Coyajce , J.) 
Balvant RaNGNath v . Balu MalU. 

24 Bom. I B 308 ' (1922) Bom 205 67 I C. 360. 

0. 21, Br. 93 and 91 —Execution sale — 

Sitting aside — Judgment debtor having no 
saleable interest— Right to refund of purchase- 
money 

Where after an execution sale it is fourd that 
the judgment-debtor has no saleable interest in 
the property the remedv of the auction-purchaser 
is to apply under O. 21, R. 91, C. P, C., to set 
aside the sale and then apply for a refund of the 
purchase money under O. 21, R. 93, C. P. C. The 
purchaser cannot bring a suit for setting aside 
the sale or for recovery of the purchase money. 
39 M. 803 ; 3 C. 806 ; 25 B. 337 : 39 A 114 ; 36 
A 529 ; 37 C. 67 , 35 B. 29 ; 40 Nl, 1009 Ref. 
{ Diake-Erockmati , J. C.) Lakhmi Chand v. 
ChaturbhuJ. 65 I. C 230, 

0. 21, Br. 93 and 90 -Execution sale 

set aside— Refund of money with interest See 
(1921) Dig. Col. 273 Maharaj Bahadur Singh 
t>. Forbes. 30 M. L T 187 (P. C.) 

0. 21, Br. 93 and 91 — Not reirosm 

pective — Right to sue for purchase money on. 
sate turning out to be void— Difference between 
the old Code and new. 

Under S. 315 of the C. P, Code of 1882 the 
purchaser at a sale in execution of a decree was 
competent to maintain a suit against the decree 
holder for recovery of his purchase money when 
V e judgment-debtor was found to have had no 
saleable interest in the property sold. The pur- 
chaser was not restricted to the special proce- 
dure in the execution department mentioned in 
S 315; 40 A 411; 322 B. 753; 37; C 67 40 M 1009. 
Ref. A suit to recover the purchase money would 
be governed by art 120 of the Lim, Act. Semble : 
The law is changed under O 21,R, 93 C.P C. and 
the remedy by suit is no longer available 39 A. 
114 ; 39 M. 803 ; 40 M. 1009, 43 A. 60 R* But the 
! alteration in the law being of a substantial 
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character is not re respective and an auction 
purchaser whose right to obtunthe puichase 
money was acquired before the coming into 
fyree of the new Code is not affected and his 
rwht is n >t extinguished. 35 A 419: 23 M L J 
487, 39 M. 803 : 12 L. W. 639 Rel. (Mookerjee 
and Chotzncr , JJ.) Makar Au v. Sarfaddiw 

36 C L. J. 132 

0. 21, B 94— Sale certificate — Amend- 
ment without notice to judgment deb or — Ir- 
regularity— Revision. See C. P, Code, Ss, 115, 
153, ETC. (1922J M W. N. 130 

*0 B, 9 5 —Adverse possession - 

Symbolical possession— Effect of delivery of^as 
between parties to a suit. 

The plaintiff sued to recover possession of 
land from the defendant who was in adverse 
possession of it from 1898, and obtained a decree 
in 1914 In execution of tbe deciee, be secured 
symbolical possession in 1915. In 1918, tne plrf. 
having sued again to recover possession was met 
by the defendant with a plei of his adverse 
possess’un for upwards of twelve years. 

Held , that the plaintiff was entitled to succeed, 
since the decree of 1914 put a stop to defendant’s 
adverse possession prior to the date of the decree, 
especially as the defendant was a party to the 
execution proceedings of 1915 14 Bom. L. R 

115 F. B doubted in view of 20 Bom, L. R, 502 
( Uacleod , C, and Shah , /,) Mahadevappa 

DuNDAPPA V. BriUMA Dodappa Maled 
1 46 Bom. 710 • 24 Bom L» 232 • 

(1922) Bom 28 : 66 I, C. 320 

Q* 21, B 95— Effect of possession 

Under— Judgment debtor a trespasser . 

After possession has been given to the decree- 
holder under O. 21 R. 95> the judgment-debtors 
possession is only that of a trespasser. [Jwala 
Prasad and Cwtts , JJ ) Ram Krishna Singh v . 
Emperor. 3 Pat. L. T. 335; (1922) P. 197 : 

66 I. C. 817 : 23 Cr L. J 321, 

-0. 21, B 95 — Symbolcial possession — 

Delivery of— Effect of as against judgment-deb tor, 
Delivery of symbolical possession instead of 
actual possession is effective against the Judg- 
ment '-debtor and gives rise to a fresh start of 
limitation against him. This principle avails also 
persons claiming under the certified purchaser, 5 
C, 584, 16 C. 530 ; 4 C, 870 : 24 €, 175 foil. 36 B. 
373 ; 24 W R. 418 not foil. {Chatterjec and 
Pearson , JJ ,) Bhuuj Beg, v, Jatindra Nathsen. 

27 C. W, N. 24, 

- — — — — 0. 21, B. 96 — Property in the hands of 
Receiver — Leave of court . 

0, 21, R. 96 will not apply to property in the 
hands of a Receiver and he can be sued only with 
leave of court. [Fawcett, J. C.and Raymond , A.) 
/. C.) Ramdaso. Ajudhiadas 63 I. G. 635. 

— — 0. 21, B. 97 — Delivery of possession — 

Second application for — Maintainability — Deli- 
very on first application accepted by decree holder 
as complete— Effect of. 

The return on a warrant for delivery of im- 
movable property issued On an application made 
«s against the judgment- debtor for the execution 


C. P. CODE (19081, 0. 21, B. 100, 

of a decree for the possession of such pro- 
j perty was that the delivery was complete, 
and this statement on the return was 
accepted b/ the decree bolder. The judgment 
debtor hid, during the pendency oi the suit, 
granted a lease of a portion oi the property. 
Alleging that he was not aware oi the said lease 
when he accepted the delivery as complete, and 
that the lessee under the said lease prevented him 
from peacefully eujoymg the propet ty delivered 
to him, the decreenolder applied again as against 
the lessee, for removal o, the obstruction and for 
the issue if necessary, of a warrant oi delivery. 
Held that the execution having been definitely 
closed by the delivery on the first application 
accepted by the deciee holder as completi, a 
second application by him for execution was in 
the absence oi any allegation of fraud m the pro- 
ceedings on the first application, incompetent, 
Oldfield and Venkatasubba Row JJ .) Ibrahim 
Sahjb V, Konammal. 43 M L J. 179 ; 

31 M. L. T. 356 (H. C.) 

0. 21, Br. 97 and 99— Execution of 

decree— Landlord and tenant — Sub-tenants of 
defendant declining to surrender possession — • 
Bom, Act II of 1918 See (1921) Dig Col. 273 
Jaffejrji Ibrahimji v » Miyadin Mangal. 

46 Bom. 526 : (1922) Bom 273 ; 64 I, C. 692. 

0. 21, Br. 97 and 99— Execution of decree 

for possession oLproperty — Resistance to delivery 
of possession to decree-holder — Resistance by 
Sub tenant See (1921) Dig. Col 273 Jairam 
Jadowji v, Nawroji Jamshedji. 

65 1. C. 212. 

*0, 21 B 100— A pphc-ition under — Main- 
tainability by person who is a representative of 
judgment debtor under S, 47. See C. P. Code S* 
47 and O. 21 R. 100. 65 X. C» 476. 

0. 21, B. 100— Right to apply — Joint 

possession — Person claiming — Locus slandu 

Held following 18 C W, N 695 and 3 M 81 
that claimant who has an interest in the land of 
which possession has been delivered in execution 
of a decree either as a member of a joint family 
or otherw se and who is affected by the delivery 
of possession can claim to be in possession oi the 
property on his own account within the meaning 
of S. 331 of the C, P. Code of 1862 corresponding 
to O. 21, R. 100 C. P. Code 1908, 17 B. 718 not 
foil. {KoivaU A /. C.) A. K. SiNGU v* KaM 
Prasad. 68 I. C. 174, 

0. 21, B. 100 — Scope of. 

In an action for rent the landlord obtained a 
decree against the tenant (purchaser from the 
original tenant) of a holding and purchased it, 
The opposite party applied under R. 100 p ayiag 
that he should be restored to possession of his 
portion of tbe holding which he had purchased 
from the original tenant The opposite party was 
therefore restored to possession. The landlord 
again sued the tenant for the rent of the portion 
vn possession of the opposite party, got an exparte 
decree and got it purchased by his servant who 
was given possession. The opposite party again 
objected under R, 100. The landlord havHg 
obtained a money decree, though <i he holding: had 
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G ? GODS (19331, 0 31, E. 100* 

not been sp it up, Lie opposite pirty wa^ restored 1 
tipss^ui. He.d, Lie ucti loaer w,u not a 
h'iiia fide p uc 3As> ior value and the landlu*d 
was aetmg irauduieutly ingoing up pos>es'-iont i 
the »pp *si e party [Aiamt.J.) Khi’B Lw Das 
v. Path o Jha. (1932) P, SOS. 

= — - — -0 21, E, 100— U sufr uctuai y mortgagee 
— Possession disturbed b/ purchaser at Comt 
auction — Application under — Maintamabil tv. 
S»c C, £\ Code, O. 21* Rr, 58, 63 and 100. 

1 Pat 159 

-0 21 E 103 -Dec-ee holier selling o vn 

property by mistake — Remedy by suit or applica- 
tion Sic C P Code S. 47 and O. 21 Hr. 92, 103. 

15 L W. 272 

0 , 21, E. 103— Suit under — Scope of 

inquiry — Decision as to title. 

The scape ol a suit under CX 21, R. 103. C P 
Code, is nut m?rel> tne determination of the 
mere question of possession of the panes on 
earned but also tie establishment ol the rigid 
or title by whnh the plamtitf claims the present 
possession of the pioperty, 16 1. C. 741, foil 
(l Valhs, C. J. and Seshagiri Ayyar, J ) Unm 
MoidiN v. PocKER. 41 Mad. 221. 

0 22, E 1 - Abtiicmsyit — Deaih of 

defendant — Millions ptosccniion and obstrui 
Don of right of way, 

A suit for dumages for malicious prosecut on 
and obstruction of a right of way abates on the 
death of toe defendant m the absence ot any alle- 
gation that the estate of the wrongdvier was bene- 
fited thereby. 13 B 677 , 34 I. C. 249 , 9 Bur L 
T. 38. [Saunders, J. C.) Ma Shwe Thit v. 
"Mating Po Aung. (1921) 4TJ. B, B : 73 

(1922) TJ. B. 7 : 65 I. C 6B 

** — * — ~ 0 22, E. 1 ani 0. 33, E, 2— Right 
,to sue m forma pauperis — Death of apph 
Cant — Right does not survive. See C, P. Code, 
O, 33, R. 2, 64 I. G 63. 

— — - 0 , 22, E. 1 (2) -Execution applicat on 
‘ — Non compliance with ptovisions ol O. 21, R 11 
(2) C. P. Code— Application when a step-m-aid. 
See Um Act, art. 182 (5). 65 I. 0 14. 

— - 0. 22, Er. 2 and 4 —Legal representa- 

tives— Substitution of — Parties already on 
record . 

If the legal representatives of a deceased res 
pondent a"e already on the record as parties, it *s 
not necessary to make anapphcitmn lor substitu- 
tion and U is enough to make an entry on the 
Tecord to that effect. O 23, R. 4 is not applicable 
to the case 33 A. 551 ; 32 A, 56? foil. { Darnels 
and Dalai , A. f m C.) Hafiz-un-nisa v. T aw \dir 
Singh. 24 0. C, 374 * 66 I. C. 24. 

Y-" • 1 '"'0. 22, E. 2 — - Second appeal — Legal re 

ofrmseis&aDve not brought on record— Mistake — 
l&ffecLbf. 

- Pending- an append in the lower appellate Court 
of i&e* ileftst ; died. Their legal represc ita- 
$&&& were brought on the record by, that Court 
bubby a^icistake'tlie -legal -representatives were 
.not made ^respondents in the second appeal. The 
^rror due to a mistake in the judgment on 


0 P. CODE (1903), 0. 22, E. 3. 

the part of the copying department which did not 
shiw the names oi the legal representatives al- 
though tney had long been brought on the recoid 
Held , that there was no abatement ot the appeal 
and even it there were the mistake being bona 
fide the delay could be excused. ( Wilberforce , J.) 
K \rtak Singh v. Kalla* 67 I. C. 306 

0. 22, Er 3 and 9 — Abatement of 

suit — Order setting asMe — Bringing on record of 
legal representatives . 

Where more than three months after the 
death of a defendant m a suit the Court brought 
his legal representatives on record on an applica- 
t on tor that purpose, on the ground that the 
parhes were ignorant of the reduction of the 
time allowed by recent legislation, held that the 
delay was properly excused The omission to 
set aside the abatement was a formal defect not 
alfectingthe merits ot the o der (Shah, A C. J . 
and Oump , J ,) LaksHMIBAI Jagannath Ioshi v, 
Yeswant Vithal Bagkar. 24 Bom L E 909. 

0. 22, E. 3 — Appeal — Death of one 

of the Res po intents— Effect of. 

Where m an appeal the interests ot the several 
respondents cannot be discriminated, an order of 
abatement in respect of one of the respondents 
results in the abatement of the appeal against all. 
(Walmsley and Greaves, JJ ) Srimati Gol 
AsmaTer Khatun v. Nawab Kh\jah Habibulla, 

64 I. C 49. 

0. 22, E 2 — Applicability— Mortgage 

suit — Death of plaintiff after pi eliminary decree 
— Bequest of interest to B , Application by B to 
be brought on record— Limitation. 

A died on 28 4-16 after obtaining a preliminary 
decree dated 30-8-16 obtained on a mortgage. The 
period of redemption expired on 30-7-16, B, who 
claimed to succeed to A’ s interests under a will 
put in a petition on 26-5-19 to bethought on re- 
cord and to be given a final deeiee. 

Held , the suit had abated under O 22, R 3. 
The right to sue in O. 22 R 3 includes m the case 
ot mortgage suits the righ to obtain a final decree 
after the passing of a preliminary decree. ( Ayhng 
and Venkaiasubbii Rao , JJ ) Dakoju SGfbba- 
RAYADU V. MUST! RAMADASU. 

42 1C. L. J, 301 : 30 M, L T 202 : 
(1922) M W. Iff. 375 : 68 I. C 942 : 15 L, W 309. 

0 22, E. 3 —Appeal against some of the 

defendants only- - Effect . 

Where the Mat was originally filed against a 
Humber ot co-promisors s-ome of whom died an 
appeal against the surviving defendant only 
does not fail as a whole but the right to pro- 
> secute it survives as against him, for a contract 
entered upon by one or more promisors can, be 
enforced aga nst all or any of them. (Le Rossi - 
s*nol and Abdul Quadir , JJ .) The Firm of Guru- 
d is Ramkotu r am v . Bhagw ax D as. 

(1922) Lah, 182 i 6$ X- C, 6U. 

”■ 6* 22 E. 3— Court’s discretion to allow 

amendments under See C. P. Code O 22 Rr. 10 
-^D 3- 43 M, I, J. } ^47. 

9. 22* B. 3 —Legal representative* 

Who is, 
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C. P, CODE (1908), 0 22 % R. 4, 

The words ‘legal representative* cannot be c 3ns- 
trued to mean all legal representatives. They must 
include any legal reoresentalive to whom the right 
to sue survives. ( Macnair, A , 7. C.) Na 'tAYAN v 
Am.UT*. 18 IT. L R 21 : 65 I t C 542. 

0. 22, R 4 — Abatement , — Death of 

patty after preliminary decree— Legal represen- 
tative : s not brought on j ecord— Final decree. 

A preliminary decree does not put an end to a 
suit which remains pending till the final decree 
and theretore, when a detendant dies after the 
passing ot a preliminary deciee, the provisions ot 
O. 22 , R. 4 C P C have application And where 
no application is made under O. 22 H 4 (l) lor 
the substitution ot the legal representative ot die 
deceased within the time ot limitation following 
his death, the siit abates a*> against him It is 
not competent to the heirs ot the deceased to 
apply foi the passing oi a final deciee while die 
order of abatement is m force. 30 A 55 1 Ret 
[Stuart and SiUai/nan, JJ ) Jagvr Nath Umvk v 
Ram Karan Singh. 

20 A. I, J. 575 : L R. 3 A 460 (1922) A 396 . 

4U. P.I R (A) 182 : 68 I C 251. 

0. 22, R, 4— Abatement — Death of one 

of the legal representatives— Legal representative 
not brought on record 

It on the death of one ot the defendants his 
legal representatives are not brought on record 
tae question whether the suit abates as a whole 
depends upon whether the suit can proceed in 
the absence of ihe legal representatives of the 
deceased defendant. Where the lands in dispute 
are separately held by some oi the defendants 
and the deceased defendant had no joint interest 
in those plots oi land, the suit does not abate. 
( Chatter fea and Pearson J J .) S \RAT Kamlni Da.si 
v. Chaitanya Chandra Prohoraj 67 X C 290 

-0, 22, R, 4 — Appeal-Abatement — Decree 

for joint possession — Appeal by deft —Omission 
to substitute legal representatives of deceased 
respondent , 

Where a jomt decree for possession in favour 
of the several plaintiffs was passed by the trial 
court and pending an appeal theretrom by the 
defendant, oae of the plant if s respondents dies 
£lld his legal represent dive* are not brought on 
record within time, the whole appeal abates. 24 
C. W. N. 44 foil [Walmsley ami Suhrawardy * 
JJ ) Arjan Mirdha v. Kali Kumar Chaker- 
butty. 68 I. C. 194 

0. 22, R 4 and O. 21, R. 63— Claim 

suit — Legal representative of deceased decree 
holder not hf ought on record— Effect of 

Where a defeated claimant files a suit under 
O. 21, R. 63, C P. C3de, to establish his title but 
without impleading the legal representatives of a 
decree-holder who bad died prior to the institu- 
tion of the suit, the legal representative of the 
deceased- holder is not bdund by the decree m the 
title suit and so far as the deceased decree-holder 
was concerned, the order dismissing the objecion 
in claim proceedings had become conclusive 
under O. 21, R. 63, C. P. C. [Scott Smith, J.) 
PlYARA LAL V . MAZHAR KHAN. 

16 F. L. R* 1922 Lah 78 : 

4 V. P. L. R. (Lah.) 23 : 64 I. C . 359. 


C, P. CODE (1908), 0. 22, R. 5. 

0 . 22 , R. 4~ Co-sharers — Stitt for 

declaration of title— Death of one — Abatement . 

Where some of the proprietors of a village sue 
the others for a declaration in respect of the 
shaimlat oi the village and one of the defendants 
dies and his legal representatives are not brought 
on record within time, the whole smt abates and 
is hable to be dismissed. ( Chcvis and Harrison , 
JJ.) Shah Mvhomed v, Karam Ilahi 

(1922) Lah 131 65 I C. 121. 

0. 22, R 4— Legal re pi esc nta fives — 

Deciee f 01 sale on mortgage. 

Where the legal representatives oi a mortgagor 
are impleaded as parties to a suit tor sale by the 
* mortgagee and a decree tor sale is passed in exe- 
cution ot which the properties are purchased by 
a stranger, it is not open to the legal representa- 
tives thereaitei to claim to redeem the mortgage 
on the strength ot their ow n independent title as 
purchasers oi a portion oi the equity of redemp- 
tion at a revenue sale. (Ryves and Gokul Prasad , 
7.) Ram Lallan Singh v. Harekh Narain Rai. 

20 A L. J 641 . (1922) All. 463. 

-0, 22 Rr, 4 and 11 — I^egal icpresen- 

tail vc — Statutory penod for bringing on record — 
Extension of time whether allowed , 

In a case where the appellant, though repre- 
sented by counsel, does not put m a formal 
petition for bunging deceased respondent’s 
iepressnt stives on the record within the time 
prescribed by law, it is not right to extend t me 
to allow him to do so. [Lc RossignoL J.) Walayat 
Khan v. Must, Malan. (1922 )Lah. 30. 

— „ 0. 22, Rr. 4 and 10 — Preliminary 

decree— Death of judgment debtor thereafter but 
before passing of final decree — Effect ot — Sub- 
stitution of legal representative— O. 22 , R, 10 , C, 
P. C. applicable. See C. P. Code, O. 22, Rr. 10 
and 4. 64 1 C 307- 

0 22, R. 4— Redemption suit— Appeal 

— Death of mortgagor— Failure to bung on 
record legal representative— Effect. 

In the couise of an appeal arising from a suit 
by a second mortgagee to redeem the priofr 
mortgage, the mortgagoi respondent ded— The 
effect of failing to brm 4 his legal represent ative 
on record was the abatement of the appeal, [Chevts 
and Hariisou, JJ,) Nanak Chand v . Ram 
Chand. 4 Lah. L, J. 189 : (1922) Lah, XOh 

0. 22. Rr 4 and 9 —Suit against firm 

— Death of sole proprietor— Legal representatives 
not bt ought in time — Abatement . 

Where a suit was brought against a firm and 
the alleged sole proprietor died but no &*ep§ wiere 
taken to bring his legal representatives on record, 
held the suit abated. ( Ghose , /.) Ram F&asAd 
Chimonlal v. Anundji and Co, 

49 Cal, 524 ; (1922) Cal 408. 

. 0 , 22* Br. 5 and 2 — Claim against legal 

re present a ti ve — Lega tc 

Where a person who is not the Legal repre- 
sentative is 111 fact brought on record as such 
and l*e Court allows the wrong representatrveTd 
be brought on record and to continue the litiga- 
tion* the benefit of that Htigatiog 
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be taken advantage of by the proper legal 
representative and the representatives on record 
will be accountable to him. If this is so, the 
legatees and creditors can proceed against the 
proper legal representatives if the.r claim is not 
barred. Tnevr proper legal representatives will 
be in a position to get the beneiit of the decree 
and thus to be in possesion of assets* [Schwabe, 
CJ, and Contis Trotter and Kumaraswami Sasin , 
J7.) Zamindar of Bhadrachalam v. Raja 
Venkatadri Appa Rao 43 M. L J, 486 * 

16L ? 369 : (1922) M. W. JT 532 . 

31 M L, T. 221 (H.C ) : (1922) Mad. 457 

0, 22, R. 5 — “Court” meaning of— 

Question of legal representative— Who to decide. 

The word " court" in O. 22 R 5 means the 
court before whom the question as to who the 
legal representative is, arises viz the trial court if 
the question arises at the trial stage or the 
appellate court if the question arises in appeal, 
There is no provision in the code lor an appellate 
court to delegate its powers under the rule ; the 
utmost that can be done is to direct the trial court 
to take evidence on the question and return the 
same {Miller , C. J. and Coutts, J.) Mr Chand 
MANI v . Kartik SlNGll 3 Pat I T. 380 : 

(1922) P. 197 . 65 I C 131. 

0. 22, R. 5 — Legal / epresentative — Dis- 
pute as to -Decision of question on appeal . 

Where a dispute arises m the course of the 
trial as to who are the representatives of a dece- 
ased party it is the duty of the primary court to 
decide the dispute after investigation and if it 
fails to do so, the appellate court can decide the 
question. [Broadway and Abdul Raoof, JJ.) Taja 
v. Devi Ditta. 4 Lab. L. J. 314 

0. 2% R. 5 — Legal representative— Who is. 

For the purposes of O 22 R 5 Civil Procedure 
Code it is sufficient if a person has succeeded in 
forcing recognition of his status irom the deceas- 
ed and has intermeddled with the deceased s 
estate and is actually m possession of a portion 
of it, ( Le Rossignol and Mariimau JJ). Goor 
Bach an Singh v Giam Singh. (1922) Lah 175. 

— — 0. 22, R. 8 — Insolvency of plaintiff — 

No application by Official Assignee for substitution 
— Subsequent annulment of adjudication — Appli- 
cation by original plamtiff to be restored— Lira ita 
tion. See (1921) Dig Col. 279. Khunni Lal v 
Rameshar. L. R. 3 A. 40 : (1922) All. 361 . 

64 I, C 52 

0. 22, R 9 {2) —Application under — 

Formal order of abatement — Necessity for. 

Q. 22 R. 9 (2) C. P. Code contemplates that a 
formal order declaring that a suit or appeal has 
abated should be made before an application 
under the rule is made. 36 A. 235 foil ; 42 A. 
$4® not foil- { Ryves and Gokul Prasad , JJ.) Mus 
SAJ&^EAT GUJRATI V. SlTAI MlSSER. 

V 44 AfL $59 : (1922) All 209 : 66 I. C. 554. 

" t fripyr Qyuffi, R- • 10 and S, 47 — Ascertain - 

pro&isrr Tenancy created pendente 
of tenant— Bad. 

InexescfcHon of a decree for possession and 
there was an enquiry made as to 


C. P, CODE (1908), 0. 22, R. 10 

mesne profits During the pendency of the suit 
the defendant had leased the property, but he 
had sui rendered the lease as scon as he came to 
know oi the decree. On the question arising if 
he could be made party in the execution applica* 
tion and made liable for mesne profits. 

Held , there was no devolution of interest within 
the meaning of O 22 ,R. 10 C P. Code nor would 
question of his liabiluy fall under S. 47 C. P 
Code. Injustice arising by adding him as party 
and genet al principles referred to. {Lord Philh - 
more.) Maha Raja Sir Manindra Chandra 
Nandi v. Ram Lal B hag at. 43 M, L. J. 589 : 

31 M L. T. 131 (P. C.) : 27 C. W E, 29 : 

36 C. It. J. 542 : 16 L. W. 905 : 
(1922) P. C. 304 *411. P. I, R. (P. C). 88 : 
20 A. L. I. 988 . 24 Bom. L. R. 1251 : 
68 I. C. 973 : 49 I. A. 220 (P. C.) 

0,22, R. 9— Abatement -Ignorance of 

death of party — If an excuse . 

Meie ignorance of the fact of death is not a 
suffic ent excuse under 0. 22, R. 9. {Broadway 
and Abdul Qadir.JJ.) Chuni Lal v Kala Khan. 

4 Lab. L J. 171 : (1922) Lab. 61 : 

67 I. C. 596. 

0. 22, R. 9 — Setting aside abatement — 

Procedure . 

Before an abatement is set aside, the Court 
has to be satisfied that there was sufficient cause 
for not applying in time. Ignorance of death, 
standing by itself, may be sufficient cause; but if 
it is accompanied by great delay and dilatoriness 
it would be otherwise. ( Sanderson , C. J. and 
Richardson, J.) Sarat Chand Sarkar v. Maihar 
Stone and Lime Co. Ltd. 49 Cal. 62 ; 

(1922) Cal. 335 : 67 I. C. 917. 

0 22, R. 10 - Applicability of. 

O, 22, R. 10 applies only to cases which do not 
fall under the preceding mles of the same Order* 

( Ayhng and Venkata subba Rao t JJ ,) Dakota 
Subbarayadu v Musti RamadasU. 

42 M L. J 301 : 30 M, L. T. 202 (H. C.) i 
15 L. W, 309 : (1922) M. W. N, 375 : 68 I. C. 942* 

0 22, R 10 — Devolution of interest— Gift 

by father to son— Suit for preemption— Right to 
continue the suit . 

Where a father a cosharer in a village bad 
filed a suit for pre-emption in respect of a sale 
made by another cosharer and during the pen- 
dency of the suit executed a deed of gilt of all his 
properties in favour of his only son Held that the 
son was entitled as donee to maintain the suit in 
the place of his father, ( Simpson and Wazir 
Hassan , A J. C.) Mirzasadiq Husain v. Mahomed 

9 0. L. I. 456, 

0 22. R 10 — Pendency of suit. 

Quaere * whether the expression the pendency 
of the suit in O. 22 R, 10 C. P. Code covers the 
period between the original and an amended 
decree, {Oldfield and Ramesam , JJ.) NaraYMsS** 

AYYAR V. BlYARI BlVI. , fcf r/| 

43 M. L. J. 559 ; (1922) M, VS. H, 731/ 1 
lei^W.623, 
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• 0. 22, Rr. 10 and 3— Public trust — 

Death of trustee — Subsequent trustees impleaded 
as parties — Defences open to. 

Where a public trust is represented at different 
stages of a suit by different representatives, one 
not claiming under the other, the rule applicable 
to the case is O. 22, R. 10 and not O 22, R 3 of 
the C. P. Code, In a case fading under O, 22, 
R, 10 the Court has wider discretion to allow 
amendment and new pleas at the instance of a re- 
presentative than it has under O. 22, R. 3 on the 
application of a legal representative. {Ayhng and 
Krishnan , JJ) SundaREsan Chetty v. Visva- 

NATHA PANDARAS\XN\DHI AVERGAL. 

45 Mad: 703 : 43 M. L. J. 147 ; 16 L. W 83 : 

31 M, L. X. 66 (H, 0.) : (1922) M W. S. 444 : 

(1922) Mad. 402. 

0. 22, Rr. 10 and 4 —Scope of— Pending 

suit — Death of judgment-debtor after pre- 
liminary and before final decree— Legal lepre- 
scntattve 

After the preliminary and before the final decree 
where the judgment-debtor dies, and more than 
sue months after his death an application is made 
to bring bis legal representatives on the record, 
such application falls under O. 22, R. 10 and not 
under O. 22, R 4, C P. C., and is not barred by 
time. ( Halhfax , A,J,C) Tular^m v. Tukaram. 

64 I. C. 307. 

0. 23, R 1— Applicability of— Probate 

proceedings— Permission to withdnv — Nature of 
Q. 28, R. I, C. P. C. does not apply to probate 
proceedings the provisions in S. 55 of the Prob. 
and Adm, Act relating to the applicability of the 
C. P. Code to such proceedings being qualitied by 
the words “ so far as the circumstances of the 
case will adm t” 40 I, C. 345 ; 20 C, W. N. 999 
and 21 B, 435 ReJ. 38 B, 309 dist. (Shadilal and 
Martinew , JJ ) Banwari Lal v, Krishnen Devi, 

2 Lah I. J, 242 : 67 I. C 1002. 

0 23, R. 1 — Bar under — Nature of — 

Subject matter includes defence. 

The bar under O. 23 R. 1 is in respect of the 
subject matter and not cause of action The 
subject matter of a suit includes the defence made, 
{Hopkins, S.M ) Bhagwan Sahai t>. Jhabbu Lal. 

L- R. 3 A. 218 (Rev.) 

- — 0, 23, R. 1 — Execution proceedings — 

Withdrawal of— Order of rejection— Appeal. 

O. 23, R. 1, C. P. Code does not in terms apply 
to withdrawal and abandonment or execution 
proceedings but there is nothing to prevent a 
decree holder from withdrawing his execution 
application. If the courts persists in selling 
property of the judgment debtor in spite 
of the prayer of the decree holder not to proceed 
with execution it acts without jurisdiction ( Jwala 
Prasad and Ross>JJ.) Chaudhury Ram Prasad 
Rai v. Mahesh Kant. 1 Fat 232 : 

3 Fat. L. X. 445 : (1922) F. 525 . 

-,q, J}3 t R. 1 — Formal defect— Allegation 

—Proof— Leave to withdraw — Revision . 

A Court ought not to grant leave to withdraw a 
suit with liberty to sue afresh on a mere allegation 
that there is a formal defect, without satisfying 
itself that it does exist as a matter of fact An 


C. P, CORE (1908), 0 23, R. 1. 

oider granting lea^e to withdraw wfhout suffi- 
c ent or proper cause can be interfered with m 
revision. (Richardson, J.\ Srimati Kiranmoy 
Dasi v. Rama Nath Pal. 64 I. C. 556. 

0. 23, R. 1 — Leave to withdraw Suit 

with liberty to sue afresh — Giounds for. 

The fact that notices on the heirs of a deceas- 
ed defendant could not be served is no ground 
for allowing plaintiff to withdraw a suit A’ith 
liberty to hie a fresh suit. {Shah, A J. C, and 
CntmpJ.) L\kshmib\i Jagannath Joshi v. Yesh- 
want Vithal Bagkae, 24 Bom L R, 909. 

0. 23, R. 1 — Leave to withdraw part 

of the claim — Power of Court to grant leave , 

On an application by plaintiff to withdraw a 
part of his claim with liberty to bring a fresh 
suit on the ground of misjoinder of causes of ac- 
tion and parties, the Court, found theie was no 
misjoinder as alleged in the petition but still 
granted the leave without stating any grounds for 
allowing the same. Held, that the plff. ought not 
to have been allowed leave to withdraw a part of 
the claim ( N , R. Chatterjea and Panton, JJ.) 
Gopal Chandra Bandofadhya v Benode 
Behaky Roy Mandal. 64 I C. 82. 

0 23, R, X— Leave to withdraw suit — 

Not a decree and not appealable. 

An order granting permission to the plff, to 
withdraw a suit or to abandon a Dart of bis claim 
is not a decree and is not therefore appealable, 18 
C. 322 : 27 C 362; 15 A. 169; 17 A. 97 Ref. 
{Abdul Raoof and Martin eau, JJ ) Sant Ram v. 
Mt Sahib Kauf. (1922) Lah, 267 ; 

65 I. C. 719, 

0. 23, R 1 — Leave to withdraw 

suit with liberty to *ue afiesh * - Grounds for — 
Improper grant of leave— Remedy of aggrieved 
% arty— . Appeal— Revision— Suit. 

The circumstances contemplated by O. 23, R, 1 
of the Code are confined to those mentioned in 
Cls. (a) and (b) of R. 1, sub-r. (2) of the Order, and 
do not include a case where the Court making the 
order is not satisfied that the circumstances men- 
tioned in cls. (a) or (b) exist. If the Court is not 
satisfied that the circumstances contemplated in 
the rule exist then it has no jurisdiction to make 
the order as the jurisdiction is only conferred 
where the Court is so satisfied. If this condition 
is not fulfilled it is clear that the jurisdiction does 
not arise. In all cases where an order under the 
rule is made it must be presumed in the absence" 
of proof to the contrary that the Court was satis- 
fied that the conditions in one or other of the cls. 
(a) and (b) existed 

Where the Court bad jurisdiction to make the 
order, it is not open to the Court in a subsequent 
suit ta question the propriety of his decision, or 
to consider whether in fact there existed a formal 
defect or other sufficient ground for the order. 
Where jurisdiction is conferred to determine a 
particular question and the Court having juris- 
diction determines it, the decision is binding 
upon the parties, whether right or wrong, until it 
is set aside by some process known to the law in 
that suit. This may be done either by review of 
judgment or by appeal or revision where snch 
procedure is permitted by law in the pftrti$uiar 
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case It cannot be done in a collateral proceed- 
ing. To hold otherwise would be to destroy the 
finality of all legal proceedings and to render a 
determination of rights by a Couit of law im- 
possible. 24 C W N. 72‘S (F. B ) foil. 3P.L J. 
404 (1920) Pah 232 overruled { Dawson Miller, 
C, J Mulhck and Jwala Ptasad , JJ } R^J 
Kumar Mahton v Ram Khelawan Singh. 

1 Pat 190 (1922) Pat 17 64 I C 387 
3 Pat L. T. 80 * (1922) P. 44 

*0. 23, R. 1 — Leave to withdraw suit 

on payment of costs — Omission to pay costs with- 
in time fixed— Effect of> 

Where leave to withdraw a su*t with liberty to 
bring a fresh suit is given on pajment of deft's 
costs within a fixed time, the non-payment of the 
costs within the time does not operate as a dis- 
missal of the suit or as a bar to the institution of 
the fresh su»t, unless the order granting 'eave had 
itself provided that on such non-payment the suit 
should stand dismissed. Otherwise, if a fresh suit 
is brought without payment of costs the proper 
procedure is to stay the heanng until the costs are 
paid. 19 C. L. J. 7529 loll , 14 C L. J 105 ; 31 C. 
965 , 2 C. L. J. 480 Ref. ( Mookeriee , A C. J. and 
Fletcher,).) Deb Kumar Roy Ciioudhury v . 
Deb Hath Barna Bipra. 64 I. C. 738 

-0. 23, R. 1— Leave to withdraw suit 

with liberty to sue again — Order granting leave 
without considering or recording anv grounds — 
Interference in revision See C. P. Code, S. 115 
AND O 23, R. 1, 64 I 0 948. 

— « — . o 23, R 1 — Propriety of pei mission to 
withdraw— M ot open to quest ton — Withdiawal 
of some plaintiffs — Legality 

When permission is granted to withdraw 
from a suit with hbrety to bnng a tiesh suit, no 
other Court can question the propreity oi such 
permission. 

Where the court allows some plaintiffs io with 
draw with liberty to hie a iresh suit without the 
consent of the o’hers, the court acts without 
jurisdiction and a tresh suit is barred ( Jwala 
Prasad and Rcss, JJ,) Mt. Ram Dei y. Mt, Baku 
Rani* 1 Pat, 228 : (1922) P 489, 

0 , 23, R. 1— Withdrawal of suit— Omis- 

skm to adduce evidence. See (1921) Dig. Col. 
282. Indu BhUSaN Sarkar v Jatu Mullik. 

35 C. I. J. 161 

* 0 , 23, R 1 — Withdrawal of suit with 

liberty to sue— Finality of order— Institution of 
subsequent suit. 

Where a suit has been allowed to be withdrawn 
with liberty fo sue afresh, the court trying the 
subsequent suit is not competent to enter into 
the question whether the court which granted 
the plfif permission to withdraw the first suit with 
f&rfy to bring a fresh suit had propeily made 
fcbfi or$er. {Chaiicrjee and Newbould „ JJ,) 
SAfepil S'HEIKH V, FULBASH BEWA. 
m , 65 I. c. 704. 

t ' * i < 

— 0. 23, R. 1— Withdrawal of suit with 

item to sue— Formalities necessary for — lmpro 
per grant of Lea%’e — Effect of— Grunt of leave by 
'implication. 


C. P. CODE (1908), 0 23, R. 3. 

The pei mission mentioned in O, 23, R. 1 
CPC. need not be express, and it is sufficient if 
the grant of permission can be implied from the 
order read with the application on which the 
order was passed. 3 P R. 1905 at p. 25 and 97 F. 
R 1916 diss. 

It ns not open to the defendants to question the 
propriety of the order grautmg the permission 
which has become final 15 1. C. 175 foil (Shadt 
Lai and MatUneau , JJ .) Banavari Lal v 
Kishey Devi. 2 Lah L. J 242 : 67 I. C 1002 

0, 23, R 1— Withdiawal — Powers of 

appellate Com t. 

To give an Appellate court jurisdiction to act 
under O. 23, R 1 cl. (2) there must be either some 
formal defect or something in the nature of a 
formal decree ejusdem genet is under sub-clause 
(b). Otherwise the court has no jurisdiction to 
act undei the order ( Greaves , J ) Udoy chand 
v Mulla Reasat Hossain (1922) Cal 58 

0, 23 , R I — Withdrawal of suit — 

Reasons fot granting leave — Bar of 0. 2, R , 2, 
C P Code. 

Where a suit is brought for the interest due on 
a mortgage, it is not a sufficient cause for giant 
ing leave to withdraw 7 the suit with liberty to 
sue afresh that a subsequent suit for the princi- 
pal would be barred by O 2, R 2, C P Code, 
{Scott Smith, J.) Parduman Chand v Ganga 
Ram. 66 I. C 285 

<0. 23, R 1 (3 ) — Withdrawal of suit— 

Fraud or collusion — Effect of 

The operation of O 23, R 1 (3) C P Code 
which prohibits a fresh suit in respect of the 
same subject-mader is subject to the provisions 
of S. 44 of the Evidence Act which allows a party 
to proye that a decree was obtamed by fraud oi 
collusion. { Hopkins , S. M. and Frsmantle , J M.) 
Amir Fingh v. Jai Ram. L. R 3 A. 84 (Rev). 

0. 23 R. 2 — Adjustment — Award— 

Supersession of — Subsequent reference through 
court , 

In a suit for dissolution of a partnership and 
taking accounts the parties referred then d*Si 
pu es to arbitration wi’liout the intervention of 
the court An avvard was made and the plff. 
applied to the court to file the award as an adjust* 
meat under O. 23. R. 3, C. P Code. Subsequently 
both the parties applied to the court to appoint 
an arbitration for settling their disputes. The 
court made aq ordei accordingly but the arbitra- 
tion failed. Thereupon the plff. sought to 
proceed with his application under O. 23, R, 3 C, 
P. Code . Held that the previous arbitration 
proceedings had been annulled when the parties 
agreed to the appointment of an arbitrator by 
the court and that the prior award could not be 
filed as an adjustment under O 23, R. 3 C P. 
Code. (Macleod C. J and Coyajee , /.) Khim- 

CHAND NAROTAMDAS V. BHOGILAL HlRACHAND. 

24 Bom. L, R. 361 : 67 I. CL 913. 

0 23, R. 3 — Award in a pending suit 

— Private arbitration— If enforceable, f ( 

Where in a pending suit the parties submiffM 
their disputes to private arbitration, the r awafq 
cannot be enforced under O. 23, R, 3C P. Code 



305 


OF INDIAN DECISIONS 


306 


C P. CODE (1908), 0. 23, R 3. 

25 C. W. N. 127 and 40 Bom 336 followed ; 45 
Bom 245 dissented from. Necessity tor arbina- 
tion through court pointed out. ( Rankin , /.) 
Amar Chand Cham aria v. Banwari Lall 
Rakshit. 49 Cal 608 : (1922) Cal. 404, 

0 23, R. 3— Award' Compromise modi- 
fying-— Dea ee on— Power of Cow t to pass decree. 

It is competent to a court on an application 
under Sch. II, para 20, C P Code, to pass a decree 
on an award as modified by a lawful compromise 
filed by the parties. ( Kaahaiya Lai, /• C. and 
Daniels , A. J, C.) Hakim Fazal Ahmad v . 
Enayat Ahmad. 9 0. X J. 219 (1922) Oudh 189 : 

68 I. C. 209. 

— 0. 23, R 3 — Compromise decree — 

Relief granted to defendants — Execution . 

Where a Court passes a decree on the basis ot 
a compromise there is nothing to prevent it from 
granting a relief to a defendant which can be 
executed provided that relief has been agreed to 
by the parties and is one of the considerations 
on which the compromise is based. 18 Mad. 410 
30 Mad, 478 ; 5 C. W. 485 ref to {Lyle, A. J. G) 
Bisheshar Singh v. Mahomed Yasin ali Kahn, 
25 0. C. 53 : 9 0. L. J. 276 : (1922) Oudh 150 : 

68 I 0. 232. 

0. 23, R. 3— Compromise decree — Ten- 
ancy— Forfeiture— Relief against— Ejectment — 
Tenancy created under decree on consent See 
(1921) Dig- Col. 284. Gopal Krishna Nath v, 
Hari Nath Kapurth. 66 I. C. 766 

0. 23, R 3 — Compromise as between 
some of the parties — Effect on others. See (1921) 
Dig. Col. 283. Mussammat Bhagwati Kuer v. 
Jagdam Sahay. 6 Pat. X J. 604, 

0. 23, R. 3 — Compromise— Deoi ee — 

Form of — Recital of compromise— Compromise 
beyond suit. 

Where a compromise goes beyond the subject- 
matter of the suit, tbe proper procedure for the 
court is to recite the compromise in the decree 
but to make part of the decree only so much of 
the compromise as relates to the subject matter 
of the suit, 47 Cal 485 (P. C.) Ref {Mookerjee 
and Panton, JJ.) Jivan Krishna Chakravarthy 
Rameschandra Das. 65 I. C. 47. 

0. 23, R. 3— Compromise deciee—Pas 

sing of— Portion of claim not within jurisdiction 
— Effect of ; 

Where the claim is beyond the jurisdiction of 
the trial court, it is not competent to the court to 
pass a compromise decree. Its duty is to return 
the plaint under O. 7, R. 10, C. P C. 

Per Contis Trotter, J The compromise may 
be regarded as an abandonment of the claim so far 
as It was beyond the jurisdiction of the court and 
the decree on the compromise was valid 
( Sadaswa Iyer and Qouits Trotter , //.) Govinda- 
s*mi Kadavakar v. Kauaperumal. 

(1922) K, W. N. 83 : 16 X W, 155 : 66 I. C. 837, 

— 0, 23, B, 3 — Compromise relating to 

matters outside suit — Persons not parties to 
suit— Estoppel — Res judicata. 

In a partition suit among some minor brothers 
a coasent;decree was put in by the mother and 

Y— 20 


C. P CODE (1908), 0. 23, R. 3. 

some adult brothers who were not parties to the 
suit, according to which the latter relinquished 
their shares in the mother's property in favour 
of the minor brothers. In a subsequent suit by 
one of the adult brothers tor his share in the 
mother’s property. 

held, (1) tbe consent decree was bad in so far 
as it related to matters extraneous to the partition 
suit ; 

(2) it d'd not have the effect of an estoppel or 
• res-judicata ; and 

(3) it could not under the circumstances have 
effect as a family arrangement ( Rankin , J) 
Shashi Bhusan Shaw v, Hari Narain Shaw, 

48 Cal, 1059 : 66 I* C, 705. 

0. 23, R. 3 — Compromise of suit — 

Power of Court to go behind— Dekhan Agn , Rel. 
Act . (XVII of 1879) S. 12. 

In a suit to recover the amount of a promissory 
note from an agriculturist, the latter admitted the 
note but denied consideration and prayed for an 
account. When the suit came on for hearing a 
compromise was presented to the Court under 
which the defendant agreed to pay the amount of 
the suit and costs in instalments. The defendant, 
when examined, said that he had agreed to the 
compromise though be did not understand the 
accounts and that he had received only a small 
amount from the plaintiff many years ago. The 
Court disregarded the compromise and dismissed 
the suit on the merits* On appeal : — 

Held, by Macleod , C. J., that, on an application 
to record an agreement under O, 23, R. 3 Civil 
Procedure Code the Court could go behind the 
transaction, provided it was perfectly clear that 
the whole of the plaintiff's claim was admitted. 

Held, by Shah that inasmuch as the defen- 
dant admitted the plaintiff's claim without full 
knowledge of his legal rights, the application of 
S 12 of the Dekkhan Agriculturist’s Relief Act was 
not excluded by O. 23, R 3 of the Civil Procedure 
Code. 8 Bom 20 , 34 Bom. 502 ; 35 Bom. 120 ; 
37 Bom. 614, Ref. 

Per Macleod , C. J— O 23, R, 3 does not oust 
the jurisdiction of the Court in this class of cases 
from inquiring into the nature of the admission 
so as to satisfy itself whether the admission is 
true and made by the debtor with a full know- 
ledge of his. legal rights as against the creditor. 

Per Shah “ According to the decisions 
the provisions of O, 23, R. 3 C. P. C. whenever 
they are applicable must be given effect to even in 
cases which are governed by the Dekkhan Agri- 
cuitrists’ Relief Act. Thus if in any suit it is proved 
to the satisfaction of the Court that a suit has been 
adjusted wholly or in part by a lawful agreement 
or compromise, the Court shall order such agree- 
ment or compromise to be recorded and pass a 
decree in accordance therewith so far as it relates 
to the suit., " ( Macleod , C and Shah , J ) 
Goturam Radhakisan v Barku Dodhu. 

24 Bom. X. R. 88 : 46 Bom. 560 : 

(1922) Bom, 331 *. 67 I. C. 253. 

0, 23, R. 3— Petition of Compromise- 

Judgment not delivered- Du ty of Court See (1921) 
Dig Cog 286 Tarigopula. Nagiah v* SE0HAHtad- 

68T; fc. *2. 
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• 0. 25, B 1— Security foi costs— Resi- j 

dence out of British India— Temporary residence 
for purposes of suit. See (1921) Dig. Col, 285. 
Hanif Maulabaksh v . Kulsum. 

46 Bom 589 . (1922) Bom. 299 : 64 I. C 703. 

0, 25 B. 1 (3) — Smt for payment of 

money — Dissolution of partnership accounts and 
recovery of stridhanam property 

A suit for dissolution of partnership and 
account and for the recovery of the stndhanam 
property belonging to a female plaintiff is not a 
suit for payment of money within O 25 R. (1) (3) 
C. P, Code. ( Greaves and Ghosc, JJ ) Amulya 
Sundari Dassya v . Syama Sundar Saha. 

68 I C 607 

0. 26—* Scope of— If amplifies or en- 

larges the application of S. 75. 

See C P. Code S. 75 and O. 26 3 la h. 209 

0 26, B. 2 — Examination of witnesses 

on commission — Dismissal of application without 
enquiring or satisfying that evidence is unneces- 
sary or irrelevant— Interference in revision. See 
C. P. Code S. 115 and O 26, R 2. 

64 I C. 821 

——0. 26, B. 3 — Examination de bene - 
esse — Irregularities in — Objection— Waiver. See 
(1921) Dig. Col. 286 Dina Nath Law v. Metha- 
Ram NavalRai & Co. 64 I. C. 785. 

0. 26. B. 4 — Examination of witnesses 

— Rights of plaintiff and defendant— Discretion 
of Court — Interference — Revision . 

Where an application is made by a defendant, 
who lawfully resides out of the jurisdiction of the 
Court, according to the ordinary course of his life 
and business, the Court will not regard the case 
with the same strictness as the case of the plain- 
tiff who has instituted his suit m a forum of his 
choice though he resides beyond the jurisdiction 
of such Court. Ross v. Woodford (1894) 1 Ch 38 
and New v. Burns , 64 L. J Q. B. 104 Ref. 

In cases under O. 26, R. 4 C P Code a distinc- 
tion has been observed between an application 
by a plaintiff asking for a commission to examine 
himself and an application by a defendant asking 
for a commission to examine himself. O 16, Rr. 
19 and 21 apply to persons who are ordered to 
attend in person to give evidence, including 
persons who may be parties to a suit, but are 
required to give evidence as witnesses. They 
have no application to a case where a party to a 
suit desires to give evidence of his own motion 
in his own favour. Such a case is governed bv 
0.26, R. 4C. P. Code:— 

A court of appeal should exercise great caution 
when invited to interfere with an order of the 
trial Court made with jurisdiction in the exercise 
of its discretion as to granting a commission. 
I^cfi case depends on its own circumstances and 
no rule as to the exercise of that discretion could 
feetaidfidoWEL If the Appellate Court deems that the 
discretion was Wrongly exercised, if it deems that 
the case in all its bearings was not laid before the 
Court helow; if it sees that the Court below mis- 
apprehended an important part of the case, the 
Gtwk will interfere. The High Court in revision 
aside the order of the lower Court, where that 


Court overlooked the distinction which should be 
observed in the treatment of an application by the 
defendant as distinguished from a similar appli- 
cation by the plaintiff, and ordered the defendant 
to be examined on commission on payment of cofts 
to the plaintiff for cross-examination ( Mooker - 
jee and Panton, JJ.) Ku\hr Sarat Kumar Ray 
v. Ram Chandra Chatterjee. 

35 C L. J 78 * (1922) Cal 42 

0. 29— Scope of — Suit against corpora- 
tion See (1921) Dig Col. 287 Sinehi Ram 
Bihari Lall v , The Agent, East India Rail- 
way Co. 64 I. C. 125 

0. 30— Scope of provisions. 

The effect of the provisions regarding suits 
against partners m the firm name is merely to 
give a compendious mode of describing m the 
writ the partners who compose the firm ; in effect 
the partners are sued individually. The firm 
name is a mere expression and not a legal entity 
{ Ghose , / ) Ram Prosad Chimonlal v. Andndji 
& Co. 49 Cal. 524 : (1922) Cal. 408 

0 30— Partnership — Suit for dissolution 

and accounts -Parties — Names of paitners dis- 
closed — Application for substitution of represen- 
tatives. See (1921) Dig Col. 288 Fulin Behari 
Roy v. Mahendra Chandra Gosal. 67 1. C. 10. 

0. 30, B. 1 — Firm including a minor 

partner — Reference of suit to arbitration — 
Sanction of Court. 

Where a suit is brought against a firm, the 
mere fact that tnere is a minor member of the 
firm, does not bring the suit within the purview 
•of O. 33 Where the matter is referred to arbi- 
tration, it is not necessary that the court should 
give assent under O, 32, R. 7. [Harrison, J.) 
Sukha Nand v Behari Ram Ishar Das. 

68 I. C. 750. 

0. 30, B. I— Firm— Smt by— Change 

of partners— New firm— Suit on old contract 
—Parties. 

The catfse of action in respect of a contract 
with a firm vests in all the partners jointly and if 
after the contract, one of the partners retires and 
a stranger comes in, the new partnership cannot 
enforce the contract entered into by the old. If 
the new partnership brings a suit in its own 
name, it cannot by substituting the names of fcbe 
old partners alter the period of limitation for 
instituting (he suit and avoid the bar of limitation. 
[Kemp, A . J. C.) Firm of Manghoqmal 
Jethana^d v. Firm of Aratmal Satramdas. 

15 S, L B. 152 : 65 I, C. 26 : (1922) Sindh 13. 

0. 3o, Br. 3 and 5 — Ex parte decree — 

Setting aside of— Service of summons — Suit 
against firm— Leave to serve by registered post 
—High Court Rules Ch. VII , R . 11. 

An ex parte decree was obtained against a firip 
which had been sued in the firm name and served 
as si ch with the leave of Court, by registered 
, P° st * ^ was alleged m an application to set aside 
the exparte decree by the applicant that the sqm r 
monswas not duly served and that the firm bad 
long ceased to carry on business as such firmbut 
was being wound up by the applicant- Held, a s&it 
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can be brought against a firm in its firm name 
even if it be a dissolved firm provided onl/ that 
the liability arose at a bme when the firm was in 
existence. Under O 30, R. 1, the only way m 
which such writ can be served is by serving it 
either upon a partner or by serving it at the 
principal place at which the partnership bus-ness 
is carried on in British India on a person having 
at the time of service the control or management 
of the partnership business. If rule li of Chapter 
VII f of the High Court Rules is applied it is 
necessary that it should be so applied as to com- 
ply with O 30, R. 3. {Rankin, J) Hakjiban- 
das Gordhandas v. Bhagwandas Pursram 

(1922) Cal 390 

0. 30, R. 8 — Appearance as defendant 

under ptotest— Issue whether he is a party to 
be decided by court — Practice —Procedure. See 
(1^21) Dig Col. 288. Vithaldas Narotham 
Bhatt. v. Hansraj Amarchand. 

64 I C. 688 

0. 31 R 2 — Suit against temple— Parties 

In a suit against a temle all the trustees are 
necessary parties even though there t s an agree- 
ment between them authorising one of them to 
represent the temple. ( Odgers and Devadoss , //.) 

ADIRAJU ARASU KANNIKKE BALLALA V PaTTU. 

(1922) Mad. 405. 

0 3 g t £ r 3 an( j 4 — E vecit t ion 'proceed- 
ings — Applicability of the rule— 'Minor judgment 
debtor. 

The provisions of O* 32, C. P. Code, relating to 
"suits by or against minors” have no direct 
application in proceedings in execution, after the 
rights of the parties have metged in a good and 
valid decree. The "lis" in respect of which it is 
essential that a minor defendant should be 
represented by a duly appointed guardian is at an 
end after the decree is passed. In determining 
Whether a minor was sufficiently represented in 
the execution proceedings Courts are at liberty 
to look at the substance of the transaction. 

( Sanderson , C. J. and Richardson , /.) Fani 
BhUSAN BHUIAN V SURENDRA NATH DaS 

35 C. L, J. 9 : 64 I C 25. 

— 0. 33, R 3 —Guardian ad htem not a p 

pointed— Interests represented by manager— 
Proceedings if ineffectual , 

Where the minors were sufficiently represented 
by the manager of the family the mere fact that 
there was no formal order appointing the 
manager-guardian-ad litem will not enable them 
to escape the liability under the decree 36 All. 38 
3 refd. to, [Kanhaiya Lai , J . C.) Sat Deo v, Jai 
Nath. 9 0 L. J. 141 • 4 IT. P. L. R. ( 0 . C.) 43 : 

(1922) Oudh 75 ; 67 I. C. 803. 

... 0^ $ 2 t R. 3— Minor defendant— Guai - 

dtan—ad^hlem not appointed — Dismissal of 
entire suit — Common interest . 

Where one of the defts. in a suit for a declara 
tion of a right of way is a minor, and he is not 
represented by a guardian the suit ought to be 
dismissed. No effective decree can be made in 
the absence of one of the persons jointly interested 
ip the alleged servient tenement. 25 C. W. N. 


C P. CODE (1908) 0, 32 R. 4. 

249 at p. 2 12, foil. ( N . R . Chatieijea and 
Pan ton, JJ.) Sidhu Charan Pal v . Indra 
Mohan Mistake 64 I. c. 90 . 

— 0, 32, R. 3 — Minor defendant — Guar - 

dtan ad-htem — Appointment of head clerk — 
Guardians address and whereabouts known — 
Proceduie illegal — decree — Setting aside — ln~ 
keient power of court. 

Where a court after knowing of the existence 
and address of the guardian of the minor defen- 
dants m a suit, did not order fresh not’ce to the 
guardian but made the Head clerk of the court 
the guardian of the minors and proceeded with the 
suit in consequence of which there was no pro- 
per defence to the plaintiff's suit, Held tha( the 
decree and the execution sale which followed it 
were illegal and not binding on the minor and 
that the cmrt had inherent power to set aside the 
decree and the execution sale atter impleading 
the auction purchaser as a party. 35 A. 331 P. C. 
43 M. 94.42 I. C, 711 Ref. (Devadoss, J.) 
Jambu Ammal v Minor Natarajam Pillai 

31 M. L. T. 215 (H 0 ) : (1922) Mad, 485, 

0. 32, Rr, 3 and 4 — Minor defendant 

— Guardian ad-hiem— Appointment of — Duty 
of Court — Absence of notice to guardian — Ex - 
parte decree — Decree if binding on minor . 

^ It is duty of the Court t:> arpiint a guardian-ad- 
Htem for a minor defendant under O. 32, R. 2, 

C P. C No person can be appointed guaidian 
without h’S consent. At the same t’me where 
the court has given sanction and approval for the 
appearance of a person as guardian , the absence 
of formal order of appointment is not always fatal 
to the proceedings, A mere irregularity in the 
appointment of a guardian-ad-litem will not 
render the decree passed against the minor null 
and void, unless it is proved that the minor’s 
interests have suffered thereby. At the same time 
where no notice or summons is served on the 
guardian of the minor, and no order was made 
appointing a guardian for the minor, and there 
was no appearance by the so-called guaidian at 
any stage of the proceedings, a dtc ee passed 
against the miner is not binding on him 26 C L. 

J. 258 : 37 A. 179 ; 20 C, L J 469 , 2 P. L. T. 
617 Relied on. ( Jwata Prasad and Adami , JJ) 
Rani Chattra Kumari Debi v. Panda. 
Radha Mohan Singari, 66 I. C, 137 : 

3 Pat. L, X. 451 : (1922) P. 291 

0. 32, Rr, 3 (1) and 4 (3)- -Guardian- 

Minor defendant— Certificated guard ; an — Appoint- 
ment of without his consent — Proposed guardian 
aopeahng against decree. See (1921) Dig. Col. 
289 Annada Prasad v Upendra Nats Day 
Sircar. 26 C. W. H 781 : 65 I. C. 18. 

0. 32 R, 4 s(3 )— Minor — Appointment of 

guardian — Consent of guaidian whether neces* 
sary — Prejudice of minor whether necessary for 
setting aside the decree. 

An appointment without his consent of a 
guardian for a minor in a suit is without jurisr 
diction. The provisions of O. 32 R. 4(3) in respect 
of consent are mandatory and thereis nothing, in 
the law to suggest that, unless it is ^stab^bad 
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that the minor is prejudiced, he cannot gel 
relief. [Couits and Das } JJ,) Shaikh Sajjad 
Hussain v. Sakai Rai. (1922) P, 448 

— 0. 32, B. 4 — Suit on mortgage by man- 

ager of joint Hindu familv— Minor members im- 
pleaded — Manager appointed guardian ad-litem 
Decree if binding on minor . 

Where in a suit to enforce a mortgage execu- 
ted by the manager of a joint Hindu iamily he is 
himself appointed guardian ad-htem of the 
minor members impleaded m the suit, and a decree 
is passed on confession of judgment, the decree is 
a nullity as against the minors for the manager 
was not a proper person to be appointed as guar- 
dian 25 B. 337 ; 30 C. 1021 , 38 A. 315 , 43 
A, 104 Ref ( Lindsay and Ryves, JJ } MURLi- 
DHAR v, Pitambar Lal. 44 A 525 : 

23 A. L. J. 329 : 4 TJ. P. L. B. (A) 170 : 

(1922) All. 91 : 66 I. C. 372. 

0. 32, B. 4 (3) — Old Code- -Consent of 

Guardian— -Presumption. See (1921) Dig Col 291 
Sarat Chandra Maiti v. Bibhabvti Debi 

68 I, C. 433 

0, 32 B. 5 — Appointment of guardian — 

Ad-litcm — Appeal from decree preferred by 
another next friend . 

Where a guardian ad litem has been once ap- 
pointed by the court fora minor deft his appoint 
ment enures for the hs in the course of 
which it was made unless and until i evoked by 
the court Consequently an appeal against a 
decree passed against the minor can only be 
preferred by him, 44 A 35 ; 22 M 187 ; 2 A L J 
482 foil. ( Stuart and Ryves , JJ.) Shamboo v. 
KANHAYAN. 44 A. 619 : 20 A. L. J, 599 * 

L. B, 3 A 512 : (1922) All. 332. 

0, 32, B. 6 —Creditor— Minor plaintiff 

-*-Right of debtor to demand security , 

Where a defendant admitted liability for a debt 
but refused to pay it to the minor legal represen- 
tative of the deceased creditor unless his interests 
were safeguarded. Held, that the defendant was 
not legally bound to pay the money to the minor 
till he was satisfied that his interests would not 
suffer and that, therefore, in a suit by the 
minor’s next fiiend for the debt the deft, 
should not be made liable for the plff’s costs. 
{Broadway and Abdul Qadir,JJ.) Thakar Das v , 
The Firm of B^shi Mal Kishen Chand. 

64 I C. 385. 

0. 32, B. 7 — Arbitration — Reference — 

Minor parties — Absence of Court's sanction — 
Effect of — Award not void but voidable — Decree 
on award— Revision— No interferencev See C. P. 
Code, S. 115 AND Sch. XI Para. 16 65 I. C . 50. 

0. 32 B. 7 — Compromise without 

leave of court— not void— Minor’s suit to set 
aside— Limitation, See (1921) Dig Col. 292 
Jita Singh v. Mian Singh 4 Lab. L. J, 211 : 

(1922) La h. 166, 
— — -0 32, B. i — Institution of suit in 
fdfmta pauperis— Subsequent payment of court 
fee — E ffect of — limitation. 

Where an application for leave to sue da forma 
paaperis is presented together with the plaint 
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and subsequently the applicant pays the full 
court-fee on the plaint the suit must be deemed to 
have been instituted on the day on the original 
presentation of the plaint and not on the date 
when the court-fee was paid. The payment was 
an admission on nothing more than that the 
applicant was at the time of the payment, m 
possession of means to make it and was no longer 
a pauper The wthdrawal of the application for 
leave to sue as a paupet must be deemed to be a 
submission to an order of dispauperisation and 
not to one of refusal of his original petition 
{. Halhfax , A. J.C) Gopikishan v . Bulakjdas. 

1 8K.1. B. 44 (1922) Bag. 160 : 65 I. C 506. 

0 32 B 7 — Suit against firm — Minor 

member of firm — Reference to arbitration — SaBC 
tion of Court if necessary See C. P. Code O 30 
K. 1. 68 1. C. 750. 

0 32 Br 8 and 9— -Pauper suit — Minor 

plaintiff — Costs to be paid by next frtend . 

Where the next inend of a minor sues in forma 
pauperis, the Court can order the next friend to 
pay the costs,, of the defendant, [Hallifax A. 
J . C.) Maroti v. Bhagi, 68 I. C. 465. 

— — 0. 33, B. 2— Right to sue in forma 

pauperis — Personal right — Death of applicant— 
Survival o f right. 

The right to make an application to sue in 
forma pauperis is a pesonal right and does not 
survive to the heirs of the pauper. An application 
by the heirs of a pauper to be brought on record 
in such an application is not maintainable, but 
there is nothing to prevent them from making 3 
frebh application for being allowed to sue as 
paupers [N. B . Chafferjea and Suhtawardy , 
JJ.) Jatindra Nath Ghose v . Sourindra Nath 
Mitra. 64 I. C. 63. 

0.33, B. 5— Order rejecting application 

for leave to sue in forma pauperis — Whether 
open to revision under S. 115 C, P, C. See C. P. 
Code S 115 and O, 33 R. 5 20 A L. J. 55. 

**c 0.33 B. 9 — Suit m forma paupeiis — 

Dispaupering — Concealment of properly - Asset of 
doubtful value — Insurance policy. 

A plff was given leave to sue m forma pauperis 
in a case where otherwise he would have had to 
pay a Couit-fee of over Rs. 500. Subsequently 
pending the suit the court found that he had 
omnted to state in his list of assets 
an insurance policy whose then value was 
Rs. 245. ^ Thereupon the court dispaupered 
the plaintiff, asked him to pay the full court fee 
and on his failuie to do so, dismissed the suit. 
Held, in revision, that even assuming that con- 
cealment of property in a particular case might 
amount to improper conduct, which by itself, 
would entitle the court to dispauper a plaintiff 
under O 33, R. 9, the -facts which came to light in 
this case only demanded a further scrutiny f by 
the Court to ascertain whether the plff had 
means, so that he ought not to be allowed to con- 
tinue the suit as a pauper. If that scrutiny had 
been made, it would have been discovered^ that 
plaintiff was still unable to pay tbe Cohrt-feeSt 
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( Macleod , C. 7. and Coyajee , 7.) Shank \rabhat v, 
Shankarabhat. 

24 Bom I. B 734 : (1922} Bom. 215. 

0. 33, Br. 10 and 11— Pauper plaintiff 

- Partial success— Costs decreed to deft, exceeding, 
amount decreed to plff, — Right of Go\t, to a first 
charge. See (1921} Dig Col. 294 T. V. Chakra 
PANI AYYENG^R V THE GOVERNMENT OF t NDIA. 

42 M. X. J, 191 : 31 M, X X. 38 (H. C.) : 

(1922) Mad. 125. 

0. 33, B. 10 — Suit w forma pauperis — 

Amendment of plaint — Costs of application 

Where a plamuff has obtained leave to sue in 
forma pauperis and there after applies for amend- 
ment of the plaint it is not competent to the 
court to direct the plaintiff to pay the cos f s of 
the amendment then and there and on default 
d smiss the suit. {Shah,C, 7 and Crump, 7) 
Ambaji Balwant Rao Mane v. Hanmant Rao 
Bajir^o Deshmukh, 

24 Bom, L. B 924 : (1922) Bom. 385. 

0. 34, B. 1 — Mortgage suit — Parties — 

Hindu joint family — Minor members if necessary 
patties. See (1921) Dig. Col. 297. J\g Sah i; 
Ramchandra Prasad, 

6 Pat. X J 640 

0 34, B. 1 — Mortgage suit— Parties— 

Joint Hindu family. See (1921) Dig Col. 297. 
Sheik Abdul Rahman v. Shib Lal Sahu. 

6 Pat L. J. 650 : (1922) Pat 81 ; 
(1922) P. 252 . 4 XT. P. I. B (Pat). 13 

0 34, B 1 — Mortgage suit— Parties-— 

All heirs of mortgagor if necessary parties — 
Addition of some after expiry of limitation. See 
(1921) Dig Col 396 Har Charan Roy v. Mahom 
ed Hasain. 66 I. C. 312. 

* 0. 34, B. 1 — Mortgage suit — Parlies 

Owner oj equity of redemption not impleaded— 
Effect of -Execution Sale — Purchase by mortgagee 
— Rights of purchaser 

The possession of the purchaser at a sale by a 
mortgagee in execution of the decree in a suit 
brought by him on his mortgage, the owner of 
the equity of redemption not being a party to the 
proceedings, is not the possession of an owner 
of all the interests in the property- He buys 
subject to the equity of redemp ion. and therefore 
by virtue of his purchase, only steps into the shoes 
of the mortgagee Where the mortgagee would be 
barred by limitation from bringing a suit to obtain 
possession or to have the property sold to 
realise the mortgage amount the purchaser would 
be equally barred It the auction purchaser did 
not get possession he was biund to take proceed- 
ings to obtain the benefit of his purchase and he 
could not get possession unless he had that right 
as a successor to the original mortgagee. {Mac- 
hod, C. 7, and Coyajee , 7.) Dattatraya Mange- 

SHAYA V, VENKATESH VASUDEO. 

24 Bom. X. B 741 * (1922) Bom. 334 

0.34, B. I— -Mortgage suit— Parlies— 

Suit by prior mortgagee Without impleading 
puisne mortgagee — Effect > of rights of prior mort- 
gagee— Subsequent suit . 


C, P. CODE (1908), 0. 34, B. 1. 

A prior mortgagee sued for foreclosure with- 
out impleading a puisne mortgagee After that 
suit was barred by time the puisne mortgagee 
sued the same mortgagor tor ioieclosure of the 
same property without impleading the prior 
mortgagee The puisne mortgagee got his decree 
first and obtained possession of the property. 
Held , the prior mortgagee could maintain a suit 
and obtam a decree against the puisne mort- 
gagee for possession of the property subject to 
his right to redeem 13 N L R 69 : 32 C 894 Foil; 

5 C L, J. 315 * 14 A. L J 1146 not foil [Halit fax, 
Kotval and Dhobby\ A. J C) Jogeshwar v, 
Moti. 66 I.C. 631. 

0 34, B 1 — Mortgage suit — Parties — 

Suit by prior mortgagee without im pleading 
puisne mortgagee — Decree — Execution sale — 
Rights of prior mortgagee purchaser — Right to 
hold prior mortgage as a shield. 

Where a prior mortgagee brings a suit on his 
mortgage w thout impleading the piusne mort- 
gagee as a parly and obtains a decree and in 
execution sale thereof purchases the property, he 
can in a suit bv the puisne mortgagee to enforce 
his mortgage set up his prior mortgage r ght as 
a shield and insist on redemption 31 C, 737 Rel. 
The puisne mortgagee is not entitled to bring 
the properties to sale in execution of his mort- 
sage decree without redeeming the prior mort- 
gage-purchaser. ( Pratt and Duckworth , 77.) 
N. N. V. Chetty Firm v. K A. P, L . Chetty 
Firm, 1 Bur. X. J. 217. 

-0 34, B. 1 — Suit on prior mortgage — 

Puisne mortgagee if a necessary or proper party 
— Addition of puisne mortgagee — Limitation — « 
C P. CodeO 1 , R , 9. 

O. 34, R. 1 C. P. Code is subject to the provisions 
of O, 1, R. 9 C. P, Code and the combined effect 
of these rules as regards mortgages is that all 
persons whose rights may be adjudicated upon 
and determined in the suit ought to be added as 
parties but that failure to add one or morqsuch 
persons should not have the effect of defeating 
the suit. The court in their absence can deal with 
tne matters in controversy so far as regards the 
rights and interests of the parties actually before 
it. A suit by a prior mortgagee without impiea d 
ing the puisne mortgagee is not unsustainable 
though the puisne mortgagee is a proper party. 
The omission to implead the puisne mortgagee as 
a party to the suit within limitation does ‘not 
involve a dismissal of the suit. 13 A, 432 ; 18 
C. 161 Ref [M tiler* C. 7. and Mulhck , 7.) Sital 
Prasad Ray v. Asho Singh, (1922) Pat. 326. 

0. 34, B 1— Mortgage suit— Persons in 

possession of mortgaged property as transferees* 
from mortgagor not impleaded as parties— Decree 
—Execution — Rights of purchaser. 

Subsequent to the execution of a simple mort- 
gage the mortgagor sold the property to defts 
who remained in possession. Thereafter the 
mortgagee brought a suit on the mortgage with- 
out impleading the defts and in execution ot the 
decree purchased the property, Held t that thd 
mortgagee purchaser was not entitled to posses- 
sion of the property against the defts. 21 M. X. J. 
2U ; 8 L B. R. 266 ; 23 I. C. 791 foil, {Robinson, 
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C. 7. and Duckworth , J.) S, P, S Chetty Firm v. 
Maung Pyan Gyi. 66 I. C. 562 

0, 34, B. 1— Mortgage Suit — Parties— 

Omission to implead person entitled to equity of. 
redemption — Subsequent suit on mortgage. 

Where a mortgagee brings a salt on his mort- 
gage and obtains a decree thereon without im- 
pleading a person m whom the equity of redemp- 
tion vested by transfer, it is open to him to sue 
again on the mortgagee impleading the latter as a 
party and thus giving him an oppor tunny to 
redeem. {Gohal Prasad and Stuart , JJ.) Rampia 
v. HazaRI Lal. 4 TJ. P L. E. (A) 42 * 

65 I. C. 654 

0.34, B. 1— Mortgage suit— Parties— 

Person claiming title under moi t gage— Omis- 
sion to implead— Effect of. 

Where a mortgagee or a person claiming title 
under him forecloses the mortgage in a suit 
without impleading a person claiming title under 
the mortgagor subsequent to the mortgage, the 
latter is not affected by the decree in the fore- 
closure suit and the remedy of the mortgagee oi 
his representative is to bung a fresh suit for 
foreclosure against the person deriving title 
from the mortgagor thus giving him an oppor- 
tunity to redeem. ( Macnair , A J. C.) Sheoram v 
Jamnabhai. 65 I. C. 503 

0 34, B. 1 — Mortgage — Pnor and sub- 
sequent — Suit by prior mortgagee without 
impleading puisne mortgagee— Decree — Righh of 
prior mortgagee. 

Where a prior mortgagee obtained a final 
decree for foreclosure in a suit on his own mort 
gage without impleading the pu ; sne mortgagee 
as a party to the su’t, it k open to the 
prior mortgagee who, af*er the foreclosure decree, 
represents the interest of the mortgagor to deposit 
in court the money due on the puisne mortgage 
under S. 83 of the T. P. Act and claim to redeem 
the puisne mortgagee. The puisne moitgagees 
were entitled m equity only to the payment of 
their mortgage muney. 28 B. 153 : I C. 4^5 foil 
29 I. C. 794 ; 8 C. L. J. 173 dist. [Ryves and 
Gohul Pi a<ad t JJ.) Parasram Singh v 
PANDOHI. 20 A. L J. 401 ■ L. B. 3 A. 217 : 

4 TJ. P. I. B (A) 145 : (1922) All, 135. 

0.34, B. 1 — Mottgage —Redemption — 

Sub-mortgage — Parties to suit. 

In a suit by a moitgagee to redeem his Sub- 
mortgage the original mortgagor is not a neces- 
sary party, though there is no impropriety in 
impleading him. (Shah, A, C. /. Crump , J.) 
Ganesh Moreshwar Joshi v . Vasudeo Vithal 
PARANJPE, 24 Bom. L B* 911 : 

(1922) P. 424 : 68 I C. 741. 

— -0. 34, B. 1— -Prior and puisne mortga- 

giee^Rig^ts of-Purchase in execution of a decree 
oifcihe mortgage— Rights of purchaser as against 
pirisne mortgagee— Suit for money. See (1921) 
EMg* CoL 298. Mussammat Sukhi v Ghulam 
Safoar Khan. 42 M. I. J. 15 : 

20C* W. H. 279 ;LR.3P.C 1 : 
f * • < 30 M. X. T. 175 : 24 Bom. L. B. 590 i 
’ ^ (1922) P. C. tl *• 65 I. C, 151 (P. C.) 


C. P. CODE (1908), 0. 34, B. 3. 

0. 34, B 2 and 3 — Mortgage deaeefor 

payment by instalments and not fixing a date — 
Whether decree-holder required to apply for a 
final decree — Court's power enlarge time. 

When a preliminary decree for payment by 
instalments whether extending over 6 months or 
not is passed by consent of the parties in a 
mortgage suit, the plaintiff is not only entitled 
but is bound to apply for a final decree before 
proceeding to execution and the court has the 
same powers in regard to enlargement of time for 
payment allowed by such a decree as it has with 
any other mortgage decree. (10 C. L J. 19 and 
14 C. L. J 648) not followed ( Halhfax t A. J . C.) 
Nalayan v. Daulat. 

(1922) Nag 182 : 67 I. C. 273. 

0 34, B. 2, Gl. (c) — Time for redemp- 
tion— Time fixed by original decree — Dismissal 
of appeal — No extension of time. 

Where the preliminary decree in a mortgage 
suit fixes a period of six months for redemption 
and an appeal from that decree is dismissed with- 
out extension of time by the appellate court, the 
period of six months runs from the date of the 
first court’s decree and not from that of the appel- 
late decree. ( Newbould and Cuming , 77,) BaS- 
anta Kumar Adak v . Sm, Radha Rani Dasi. 

26 C. W. N 440 : 

36 G. L J. 159: (1922) Cal 329. 

0. 34, B. 3 — Application for final 

decree for toreclosure— Limitation— Art 181 
applicable. S&e Lim Act, Art 181. 

66 I. C. 97. 

0. 34, Br. 3 and 5 — Mortgage — 

Foreclosure decree — Extension of time — Confirm- 
ation on appeal. 

Where the decree of an appellate Court con- 
firming the lower Court’s final decree for fore- 
closure allowed the Judgment debtors two weeks 
for paying the balance of ihe decretal money and 
directed that if they made the said payment, they 
would be put back in possession of the mortgaged 
property, but if they failed to do so their rights in 
u would be extinguished. Held the effect of the 
decree of the appellate court was merely to grant 
an extension of time for payment of the decree 
amount and therelore the judgment debtors were 
entitled to pay the decretal amount before the 
passing of the order absolute { Kanhaiya Lal t 7* 
C.) Gokaran Singh v. Mangli. 

66 I. C. 673, 

0. 34, B. 3 — Preliminary decree for - 

foreclosure — Right of redemption — Final decree 
not passed 

The passing of a prehminiry decree for fore- 
closure does not extinguish the right of redemp- 
tion of the mortgagor. Consequently it is open to 
him to redeem at any time before the passing of 
the final decree even though the six months' time 
allowed by the preliminary decree has expired, 
16 CaL 246. 3 C. L. J 533 foil. {Chattel jee and 
Panton JJ ) Ysaf Ali v. Kasim Ali. 

26 G W. N. 532, 

0, 34, Br. 3 and 5 — Redemption — PtWijA, 

having inte f est in mortgaged properdy-~$#$ 
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impleaded in mortgage suit — Right to redeem — 
Basis of redemption —Interest — Mesne pro tits. 
Where a person wh> had an interest in the 
mortgaged property was not made a party in the 
suit brought by toe mortgagee his rights are not 
affected and he is still entitled to redeem. 

In allowing him to redeem, accounts must 
be taken on the footing of a mortgage which 
subsists and which it is sought to redeem and 
not merely on payment of the decree amount. 43 
AH, 469 (P. C ) followed. In calculating the 
amount payable, interest should be made payable 
at the mortgage rate up to the date fixed in the 
decree for ledemption. 

Where the mortgagees had obtained possession, 
the amount of mesne profits should not be taken 
as an equivalent of intei est due, except with the 
consent of parties, [Woodtoffe and Ghose,JJ) 
Jnanendra Nath Singh Roy v. Shorashi 
Charan Mitra, 49 Cal 626 : (1922) Cal. 23 

— — 0. 34, Rr. 4 and 5— Application for 

final decree — Nature of -^P lea of payment out of 
Court . 

Proceedings to get a final decree for sale in a 
mortgage suit are not proceedings by way of 
execution but are proceedings in the suit 15 A L. 
J 448 toll. Before a Court can pass a decree 
absolute for sale, it has to find out the amount 
due to the decree holder for which the decree has 
to be passed and in the course of the enquiry the 
court can recognise a payment made out of court 
by the Judgment debtor even though the pay- 
ment has not been certified. ( Gokul Prasad and 
Stuart, J7J Sital Singh v. Baijnath Prasad. 

20 A. I. J, 602 : 44 All. 668 : L, R. 3 A, 477 : 

(1922) All, 383. 

.0. 34, Rr. 4 and 5 — Deposit of money 

due under preliminary decree — Limitation. 

There is no period of limitation applicable to 
an application by the mortgagor to deposit the 
money directed to be paid into court by the 
preliminary decree. The right of the mortgagor 
to pay the amount due is a continuing right ; 
which can be exercised at any time until an 
order absolute is passed 10 O, C. 30 ; 17 O. C. 347 I 
ref. 59 A. 641, 14 O. C. 10 dish { Dalai , A.J. C.) ; 
BANke Bihari Lal v. Ghani Ahmad. 

9 0. I. J. 14 . (1922) Oudh 33 : 66 I, C. 944. 

0. 34, R, 5 —Mortgage decree — Com- 
promise decree— Payment out of Court , 

O 34, R 5 C P Code does not apply to mort- 
gage decrees based on a compromise arrived at 
between the parties and there is nothing in law 
which prohibits the payment of a compromise 
decree out of Court 57 I C. 473 foil. ( Gokul 
Prasad and Stuart, JJ.) Sital Singh v. Baijnath 
Prasad, 20 A.L.J. 602: 44 All, 668: L.R. 3 A. 477: 

(1922) All. 383. 

— — ! — 0. 34 Rr. 4 and 5 — Mortgage — Pre- 
liminary and final decree— Passing of final 
decree without notice to defendants mortgagors 
— Exparte decree — Setting aside, See C. P. 
Code O. 9, R. 13, 67 I. C. 282, 

0, 34, R. 4— Mortgage suit— Right to 

interest — Pendency of suit — Bx-parie decree — 
Sitting aside. . 


C. P CODE (1908), 0. 34, R 5, 

Ordinarily the mortgagee in a mortgage suit 
should set interest at the contract rate during the 
pendency of the suit. Where an expat te decree 
is set aside, the suit would be considered to be 
pending during the period when tbe proceedings 
to set aside the exparte decree were pending. 
{Chattel jee and Panton, JJ) Siiik Prasad Das 
Chaudhcry v. Kazimcddin Sarkar. 

65 I. C. 709 

■ '0 34, Rr. 4 and 5 — Preliminary 

decree in a suit for sale on a mortgage — Appli- 
cation for an order absolute m 1913 — Dismissal 
of— Remedy of party aggiteved — Whether appli- 
cation can be received — No second application 
for final decree lies— Limitation Act , Art. 171 
applies to an application for a final decree 

Where an application purporting to be for an 
order absolute in a mortgage sun is made m 1913 
and dismissed, the only remedy of the party 
aggrieved is to appeal agamst the order 42 M. 52 
followed. 

The application which has been so dismissed 
cannot be revived as revival implies the pendency 
of the prior petition. 

After the dismissal of the first application, there 
cannot be a second appl cation for a final decree. 

An application for a final decree in a mortgage 
suit more than 3 years after the date for pay- 
ment under the preliminary decree is barred by 
limitation under Art. 181 of the Limitation Act 
(1917) 7 L. W 438 followed, (j Krishnan and 
Ramesam, JJ ) Mummadi Vbnkvtiah *>. Boga- 
natham Venkata Subbiah. 42 Iff. L, J. 51 : 

(1922) M W. N. 11 : 30 Iff L. T 228 : 

16 L. W. 198 : (1922) Mad. 65, 

0. 34 R. 5 — Decree absolute— Appli- 
cation for— Starting point— Appellate prelimin- 
ary decree— Limitation Act Art. 181. See (1921) 
Dig. Col. 300 jayanti Vknkvyya v . Damisetti 
SathiraJU. 64 I. C 470. 

0. 34 R. 5 — Delivery of title deeds — 

Decree— De fault — Damages. 

Where the preliminary and the final decree in 
a mortgage suit directed defendants to deliver up 
to plaintiffs all documents in their possession or 
power relating to the plaint property, but did not 
provide an alternative relief, viz*, payment of 
damages, in the event of non delivery, hehi> that 
the Court could not grant such alternative relief 
by way of execution. 

Quaere.— Whether the decree in the absence of 
specification of documents to be delivered was 
not too indefinite for execution. ( Ayling , O C. J . 
and Qdgers , J ) Marath SivaRaman Nair v. 
Seshu Pattar. 42 M. X,. J 356 : 

16 L, W. 589 : (19 22) Mad 299, 

0. 34, R 5— Final decree — Application 

— Appeal from preliminary decree— Right to 
apply when accrues. See Lim. Act, Art. 181. - 

(1922) Pat. 164. 

0. 34, R. 5 — Final decree — Mortgage 

suit — Effect of final decree — Charge not extin- 
guished . 

Notwithstanding the passing of a final decree in 
a mortgage suit it is open to the mortgagor to jA|r 
,up the mortgage amount and- 'reddei& tt& 
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mortgage until the sale is held and the sale pro- 
ceeds distributed. It is settled law in equity that 
though a personal covenant is extinguished by a 
Judgment a chat ge subsists notwithstanding the 
judgment wh ; ch does not determine the security 
or put an end to the charge, SI C. 863 rel. 

Where therefore on a sale being held in execu- 
tion of a mortgage decree the mortgagor deposit 
ed the amount due to the decree holder under 
O. 21, R, 89 borrowing the said sum from a third 
person under an arrangement that the lender is to 
have all the rights of the decree holder, the lender 
is subrogated to the rights of the mortgage decree 
holder. ( Das and Bucknill , //.) Moulvi Mahomed 
Musa v. Edal Singh. 3 Pat L. T. 233 ; 

(1922) P 92 : 65 I. C. 801 

0 34, R. 6 — Mortgage decree against 

father — Son’s share m ancestral profits — Perso- 
nal decree. See (1921) Dig Col. 300. Krishna 
Prasad v. Ram Prasad Singh. 64 I. C. 629. 

0 . 34, R 4 6 — Mortgage decree— Per- 
sonal remedy barred — Rights of mot igagee 

Where a mortgage decree gives the mortgagee 
a remedy against the mortgaged properties the 
personal remedy on the money claim against the 
mortgagor being barred, the only way in which 
the mortgagee can recover the money is by sale 
of the mortgaged property. ( Macleod , C . 3. and 
Coyajce,J.) Hanmant Timaj Desai v. Raga 
VENDRA RAO. 24 Bom. L R 410 

(1922) Bom. 237 : 67 I, C, 847- 

0. 34. R. 6 —Personal decree against 

mortgagor — Form of . 

Where there is a personal covenant in a mort- 
gage deed, the proper form of the decree is to 
direct that if the net proceeds of the sale are in- 
sufficient to pay the amount due to the plaintiff, 
then the plaintiff to be at liberty to apply for a 
personal decree against the defendants for the 
amount of the deficit It is not proper to direct 
that in default of payment of the decretal amount 
the plaintiff is to be at liberty to recover the same 
by applying for sale of the mortgaged pioperty or 
Sufficient portion thereof, ( Macleod , C J. and 
Shah , 3.) Keshav Manja Bhat v Govind Naga 
Bhat, 24 Bom. L. R. 843 : 

0, 34, R v 6- Prcsonal liability — Pur- 
chaser of mortgaged property 

A purchaser of the equity of redemption is 
under no personal liablity to the mortgagee 
though he agreed to pay off the mortgage. {Lord 
Atkinson } Nanku Prasad Singh v Kampta 
Prasad Singh. 26 C W, IT. 771 : 

3 Pat. L. T. 637.(P.C } 

0. 34 R, 6 —Personal decree —Trans m 

fer and redemption of mortgage — Covenants for 
payment of debt — Appellate Court —Power to 
pass decree. 

the mortgagor covenants to transfer the 
^fpothebated properties indefeasibly to the mort- 
with the usual clause for redemption, and 
Snher covenants to pay the mortgage debt with 
interest to the mortgagee, his heirs and assigns, the 
latter clause is a personal covenant to pay out of 
properties otljer than the hypothecated properties, 
4 $bi the latter clause would be entirely superfluous. 


C. P. CODE (1908), 0. 34, R 14. 

tf the parties bad no intention that the mortgagor 
should be personally liable to pay to the mortga- 
gee the money due to him. Therefore in such 
cases the mortgagee is entitled to a decree foi 
sale but also to a personal decree against the 
mortgagor. 10 Cal. 740 ; 16 Cal. 540 dish 

A personal decree can be made agamst the 
mortgagor at the appellate stage. 47 Cal 370 foil. 
{Mookerjee and Buckland , 77.) AskaraN Boid 
v, Gobqrdhan Kobra. 

26 C. w. N. 318 . (1922) Cal 52 

*0 34, Rr 7 and 8 — Scope of— Preli- 
minary and final decree. See (1921) Dig. Col, 
301 Khushaba Ramji Thokeu. Budhaji Saka- 
ram Thorat. 46 Bom, 348 : (1922j Bom. 127 : 

64 I, C. 1004. 

0. 34, Rr. 8, 7 and 9 —Decree — Mortgage 

—Deposit under S . 83 of T . P . Act, 

Where there is a valid mortgage and a deposit 
is made in the court by the mortgagor to redeem 
it, the court is not bound to first pass a preh- 
mmary and then a final decree which means the 
prolongation of the proceedings, if no injustice 
will be done to either party by the passing of the 
final decree at once. ( Gokul Prrsad 3.) Seth 
Roshan Lal v. Bhuri Singh (1922) All. 479. 

0, 34, R. 8 — Mortgage — Redemption 

decree — Application for sale. See (1921) Dig. Col. 
301. Sankara Nainar Pillai v . p. V. Than- 
gamma. 45 Mad, 202 : 30 M. I, T. 252 : 

(1922) Mad, 247. 

0, 34, R. 8 —Proviso— Extension of time 

— Contract rate of interest. 

Where a mortgagor seeks an extension of the 
tune allowed by the decree for payment of the 
decree amount and is allowed an extension, he 
must pay interest at the contract rate during the 
extended period, (. Daniels , A. 3, C.) Mt. Bashi- 
Ram v . Bishambar Nath. 9 0 L. J. 439. 

(1922) Oudh 268. 

0. 34, R 10— Costs claimable under— 

Only costs in execution — Costs which should have 
been included in final decree, not claimable in 
execution. See Res Judicata— Execution Pro- 
ceedings. 20 A. L. J. 170. 

0. 34, Rr. 14 and 15— Charge on 

property— Claim for future maintenance — Re- 
medy by suit — Execution , 

The mortgage charge mentioned in O 34, R 14 
C. P. Code, is a mortgage or charge existing prior 
to the date of the decree and not one created by 
the decree. 

The principle that a person who holds a mort- 
gage or charge should have recourse to a suit, is 
recognised for the benefit of the person against 
whom the mortgage or charge may have to be 
enforced and it is competent to such a person to 
waive the protection accorded to him by O. 34, R, 
14, C. P. Code. 

The petition of compromise which was incor- 
porated in the decree, stated that the plffi would 
be entitled to a maintenance at the rate of Rs 4 
per month, and that if the amount was not paid 
from month to month, the plaintiff would be cn^ 
titled to realms the sum from the defendant by 
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execution of the decree. The petition finally re 
cited that all the properties mentioned in the 
aofecduie to the plaint would remain charged for 
the payment of the allowance as maintenance. 

Held , th^t the decree- holder was entitled to re- 
cover in execution without further suits, the al- 
lowance as it accrued due. 

It is not competent to the judgment-debtors to 
resile in execution proceedings and contend that 
notwithstanding the express provisions of the 
decree, the decree-holder must be driven to a 
separate suit. [Mooker^ee and Panion y JJ.) 
iNDRAMANl DASI V. SURENDRA NaTH MaNDAL. 
(1922} Cal. 35 : 35 C. L. J. 61 • 64 1. C 852. 

0. 34, R. 14 — Contravention of— Effect of 

— Sale in execution of money decree — Purchase 
Under O. 34. R. HC P Code is confined onl> 
to claims arising under the mortgage and has no 
application to a case where the sale takes place in 
execution of a decree for money upon a claim not 
arising under the mortgage. 5 B L. R. 450; 32 C. 
296 Ref. [Chatter jea and Pearson JJ.) Raja 
Jagadish Chandra Deo Dhabal Deb v, 
Bhubaneshwar Mitra. 27 C. W. N. 38j 

— «0. 34. R. 14— Mortgagee obtaining 

simple money decree in lieu of debt — Liability of. 
mortgage property to be sold See (1921) Dig 
C ol. 302 Tansukh Rai v. Sri Go pal. 43 All. 677* 

0. 37 — Suit under on promissory note — 

Oral agreement as to payment of interest — 
Decree. 

*ln a suit on a promissory note instituted under 
Chapter 37 of the C. P. Code where no leave 
had been obtained to defend the suit plaintiff 
is not entitled to a decree for interest at 18 o/o on 
the strength of an oral agreement alleged in the 
plaint. The plaintiff can oply^get interest at 6 o/o- 
[Rankin J.) Kader Buksh Haxir Buksh v. 
Shaikh Serajuddin, 49 Cal. 716. 

— 0. 38, R, 1— Arrest before judgment — 

Attendance tn court at another place. 

Where a person has to leave his place of re- 
sidence for attendance in a criminal Court his 
departure is not with a view to delay the plaintiff 
dr avoid the process of court or to obstruct or 
rns^y execution and an order under O. 38, R 1. 
V-v P f C, is not justifiable, [Qhevis A . C. J.) 
D&VLAT Ram v. Kirpa Ram. 4 1 ah. 1*. 3. 423. 

0 38, R. 2— Surety — Extend of liability 

— Production o f judgment-debtor. 

Where a person stands surely under O. 38, R. 
2C. P. Code for another arrested before judg- 
ment, the’surety is not discharged from liability 
unless at the time when the judgment- debtor is 
produced, he can be called upon to pay up the 
decree amount or suffer imprisonment in default 
The brier e production of the debtor with a pro- 
duction order does not absolve the surety. 
0mudg Kin t J ) Subramania Tyer v, Abdul 
Rahman. 1 Bur. L J. 196 

f 34, R. 5— Attachment before Judg- 
ment — Money deposited by sureties for release 
of attachment — Assets held by Court— Rateable 
distribution. See €. P, Code, Ss. 73 and 115 A 
? 26 C. W N. 169, 


C. P. CODE (1908), 0. 39, R. 1. 

— 0 33^ 5 — Attachment before judgmei t 

— Non-compliance wit i toe prov sions o t R. 5 — 
Attachment ultra \ires — Alienation not \o d See 
C. P. Code S. 64. 68 I, C 188. 

0. 38 R. 5 and 0. 21 R 57 — Attach- 
ment before judgment— Dismissal of execution 
application — Effect on attachment. 

An attachment, before judgment ceases to ba 
operative on the dismissal of the first application 
for execution. 17 N. L. R. 121 foil. { HaUifa.\ , A. 

J. C.) AMOLAKSAO V. MAHIPATRAO. 

(1922) Nag. 81 : 661. C 850. 

0. 39, R. 1 — Power to lesUaut proceed - 

mgs m another toutt — Jurisdiction^ 

In a case m which the de.endants have sub- 
mitted to the jurisdiction of a Court by entering 
appearance, the Coutt has jurisdiction to grant an 
injunction restraining the detts (rom executing m 
another court a decree which they had obtained 
against plaintiff — Case law referred to. {Coutts 
and Ross, JJ ) Kumar GaNga Singh v. Pirtmi- 
chand Lal. 1 Pat 356 : (1922) P 34. 

j 0, 39 Rr, 1 and 2 —InUrim Injunction — 

mandatory form— Power of court to issue-Limits 
of. 

Whether the injunction be one restraining a 
pa ty from altering the position of affairs or 
directing him to restore the cond tions which 
prevailed at the time the cause of action arose, 
that order must not go further and must not 
create a totally new state of things 3& B, 381 
Ref, ( Harroson J.) The Lahore Electric 
Supply Co Ltd. v. Bombay Motor Ogle Co. 

67 I. C. 742. 

0. 39, R. 1 — Temporary injunction— 

Balance of convenience — Irreparable tntury 

In granting a temporary injunction the court 
has to balance the convenience and inconvenience 
of both sides where the basis of the appellants' 
claim would be gone it the status quo ante is not 
preserved and irreparable injury would accrue to 
him the Court would issue an interim injunction 
pending the appeal [Abdul Raoof , J ) Allah 
Din v. Shankar Das. 66 I. 0 . 599. 

0. 39, Rr. 1 and 2 and 0- 40 R 1— Tem- 
porary injunction — Restraining execution of 
decree for possession— Receiver— Appointment pf t 

Plffs. were owners of a bungalow which had 
been let to deft, bn lease, which pjff£ aH^geS 
expiied on 30 6 1920. Meanwhile deft half 
sub-let the premises or part of them, and as be 
could not get possession from his sub-tenants 
a suit bad to be filed in which there was a decree 
in deft’s favour. The plffs : as owners of the 
property sued deft, claiming that they were en- 
titled to possession and that the decree which the 
deft had obtained agamst his sub-tenants, 
was not bmding upon them, and for an injunction 
agamst deft, not to take possession. An ap plica' 
bon was made by plffs for a temporary mjunc^ 
tiou restraining deft from executing his decre§ 
against the sub-tenants. Held that the Court 
had no jurisdiction to restrain the deft, from 
seeking to get the benefit of hi- decree whieli' 
had nothing whatever to do with the plamtiff’fe 
; claim/ W&at the plffs. ought to h^ve' as®<^ 


Y— 21 
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for was the appomtment of a Receiver, so lint 
ths Court might take chirge of the property 
through its receiver pending the settlement of 
the dispute between the plff. and the deft. 
( Macleod , C- 7. and Coyajse.J ) N\sarvanji 
Cawasji arjani v . Shahajadi Beg am. 

24 Bom. L B. 378 . (1922) Bom 385 : 681 C. 768. 

*0, 89, B 1 — Temporary injunction — 

When gran ted— -Execution of decree , 

The granting of a temuorary injunction is a 
matter of discretion albeit a judicial discretion 
One of the principles the court has to bear in 
mind is that it must first see that there is a bona 
fide contention between the parties and then, on 
which side in the event of success the balance of 
inconvenience will lie if the injunction does not 
issue. The real point is not how the question 
should be decided at the hearing of the case, but 
whether there is a substantial question to be 
investigated and whether matters should not be 
preserved in statu quo until that question can be 
finally decided. { Broadway , J.) Kanshi Kam v 
Sharp Din. 

(1922) Lah. 358 : 66 I. 0 161 

0. 39, B. 2 — Interlocutory injunction — 

Arbitration proceedings — Contract of leference 
impeached — Effect of . 

In dealing with an interlocutory application for 
injunction the court must be governed by consi- 
derations as to the com para' ive mischief or in 
convenience to the parties which may arise from 
granting or w.thholdmg the injunction and the 
burden lies on the plaintiffs as the persons apply 
ing for the injunction, of showing that their in- 
convenience exceeds that of the defendants The 
plaintiff mast be able to show that an injunction 
until the hearing is necessary to protect him 
against irreparable injury and by the term 
“ irreparable injury *' is meant, substantial 
injury which could never be adequately remedied 
or attenuated for by any damages 

The Court refused an injunction restraining the 
defendant from proceeding to arbitration where 
an action had been brought impeaching the ins- 
trument containing the agreement for reference, 
on the ground that the contracts were wagering 
contracts. If the plaintiffs succeeded in estab- 
lishing their contention that the contracts were 
wagering, then the reference would not be enforce- 
able and the award of arb trators would likewise 
be invalid and unenforceable. In this event there 
would be nothing to prevent the plffs. from 
recovering from the defendants any sum that 
may have been paid in execution of any decree 
feased on the award 15 C. 650 ; 25 M 543 Rel. 
{Raymond, A. 7. C) Firm of Kirpaldas 
KalunPas Firm of Gajanmal. 

15 S. L R 5. 

— 0 * 3$ 2 (3) — Injunction— Disobedience 

— Contfempt — Application for punishing guilty 
litigant- Tran s'er of revenue— -Application to be 
maNleto Court with territorial jurisdiction, See 
C. P. Code $W 150 AND O. 39 R 2. 16 L. W. 748. 

— , 0 , 39, Br. 2 (3) and 0. 43, E, 1 (r)— 

Temporary injunction -Disobedience -Refusa to 
attach .property — Order appealable. See C. P. 
pop? 0 43, R 1 (r). 66 I, G. 9 


C. P. COBE (1903), 0. 40, B 1. 

— *0 39, B. 3— Injunction — Exparte 

order. See (1921) Dig. Col. 305 Burma Oil 
Company v Sampson. 64 I. C. 534 

"0. 40 and 0. 43, B. I— direction to 
receiver to pay money into court— Order if ap- 
pealable, Set (1921) dig. Col. 308 Palanhppa 
Chetty v, Palaniappa Chetty, 

(1922) Mad. 234 : 65 I. C. 403, 

0 40, B. 1— Appeal— Order appoint- 
ing receiver without appointing a particular 
person by name. C. P. Code 0.41 R. 1 (s) 

(1922) Pat. 250, 

0,40, B 1— Appointment of leceiver 

Mortgage decree— Objection of decree-holder— 
Effect. See C. P. Code, S. 51 and O, 40, R, 1. 

(1922) Pat. 66 

—•*•—•0,40, B, 1 — Receiver — Appointment of 
— Prima facie case. 

In cases where a rece ver is applied for, it is 
settled law that the applicant should at least pre- 
sent a prima face case and should convince the 
Court that there may be a fair chance of succeed- 
ing m the suit {Contis and Adamt , JJ ) Banwari 
Lal Chovvdhury v, Moti Lal Chowdhury. 

3 Pat. Ii.T, 466 * (1922) P, 493 68 I. C. 656. 

” 0 40, R I — Appointment of icceiver — 

Vesting of property— When effective , 

Where a receiver is appointed property vests 
in him only when the Orders under O. 40, R. 1 (b) 
(c) and (d) are made ( Hallifx , 4, J. C .) Ram- 
KRISHAN V. GANAPATI. 68 J. Q, 432, 

‘0. 40, B 1 Receiver Appointment — 
grounds for Makomedan widow in possession 
— Procedure on application— Refusal to appoint 
receiver at one stage— Subsequent application, * 
The mere fact that a Mahomedan widow is 
entitled to a lien for dower on her husband’^ estate 
is no ground for refusing the appointment of a 
receiver summarily without enqury into the merits 
or the application, There is nothing in O. 40- R. 
I, C. P. C to prevent the appointment of a receiver 
m such a case. The mere fact that a receiver has 
not been appointed at a prior stage of the suit 
is no ground for refusing the application at a 
later state, when fresh grounds are made out 
{Batten, J C and Hallifax , A. J.C) Zahrds 
Syed Ali v. Ahmad Syed. 68 I, C. 502. 


‘ " e E * 1 — Receiver— Appointment 

ox butt at the instance of a simple money credi- 
i°Z~^ ighU oi mortgagee. (See (1921) Dig, Col. 
306 Pirthi Chanb Lal Chowdhri v, Kalika* 
NAND SiNHA. 3 Pat. L, T, 24 (1922) P, 318. 


to allegations necessary— Receiver if can enquire 
into claim of title — Court if can delegate power of 
inquiry. See (1921) we. Col. 307. Hamida Raha- 
man v: Jamila Khatum. 65 I. q 837. 


~ 0. 46, B. 1 — Receiver — * Grounds for 

appointment * Disci citon — Interference on 
appeal, * jT 

A. court has a right to proceed under Q« 40^1, 
1, C. P. Code where it appears to be justand 
convenient tg do so and the court may make m 
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order appointing a receiver $uo mo tu, Though 
a suit is brought for a mere declaration and 
possession of the property cannot be awarded by 
the court to one patty or the other, the com t has 
jurisdiction to appoint a receiver to maintain the 
status quo ante pending a suit or appeal. Where 
a single Judge of the High Co .lit has appointed a 
receiver the exercise of his disci etion will not 
be lightly interfered with on appeal, (Shadi 
Lai, C J and Abdul Qadtr , JJ ) \MARNATH v. 
Mt. Tehal Kaur. 

4 TJ P L. B. (Lah ) 73 : 67 I. C, 383. 

-0, 40, B. 1 and 0. 43 B (S) 1 —Disposses- 
sion by receiver of a third party— Appeal: 

When property of a third party is interfered 
with by an officer of the court like the Receiver 
the party has ordinarily two remedies He may 
apply to the court for a summary order restrain- 
ing the Receiver from interfering or he may ask 
the have of the court to permit him to sue the 
Receiver and resttain him from interfering and 
for any other appropriate relief. Where the 
party has adopted the summary remedy, the order 
of the Court is an order under O 40, R 1 (b) and 
is appeable 39. C 713 : 3 Pat. L. J 573 Rel. 
(Ojdficld and Venkaiasubba Rao , JJ.) Rama 
SWAMY PILLAI V. JANAKI AMMAL* 

16 I W’ 833 : (1922) M W. N, 725. 

— — 0 40, B. 1 (2) — Applicability of — 

Parties to the suit— Disturbance of possession. 

The provisions of O, 40, R> 1 (2) C. P, Code 
refer to the case of the removal of a person other 
than a party to the suit and the court is not 
debarred from removing one of the parties from 
the possession of the pr* perty. 18 C W. N 537, 
24 M, L J. 658 foil. (Shadi Lai C. /. and Abdul 
Qadir JJ .) Amarnath v. Mt. Tehal Kaur. 

4 XT. P. L. B. Lah. 73 : 67 1. C. 383. 

0, 40, B, 4— Receiver — Suit for accounts 

after discharge — Suit against agent of receiver 
See (1922) Dig Col 308 p. Harihar Mookerjee 
& JaHaruddin Mandal 26 C. W. N. 992. 

— — 0. 41, B. 1— Appeal — Copy of decree 
not filed — No valid presentation . 

Under O. 41, R, 1 C. P. Code* every memoran- 
dum of appeal must be accompanied by a copy of 
tfid teepee appealed from and without such copy 
there is bo valid presentation of the appeal 
(Brown, /. C.) MaUng Po SAUNG v. Ma MUn. 

(1921) 4 TL B, B. 75 i 63.1. C 68, 

" J i 

0 4i ( £, 1 — Appeal — Presentation of— 

Copy of decree not filed — Effect , 

Presentation of memorandum of appeal unac- 
companied by a copy of decree is no legal presen* 
tavern (i Chevis , /) BAstti Ram v . Municipal 
CowtMlTTEE, Chiniot. 4 lah, L. J, 193 : 

(1922) Lab. 191. 

"•j r * 

0. 41, B. 1 — Memorandum of appeal— 

Copy of translation of decree filed — Not a valid 
presentation . 

The presentation of a second appeal with an 
urdu translation of the decree of the District 
Court and Without an English copy is invalid and 
^e'Cbuft refused to excuse the delay in filing a 


C. P. CODE (1908), 0. 41. B. 4. 

proper copy. (Ch-vis and he RossignoL JJ .) 
D aim Hayat. 4 Lah L. J. 381, 

-0. 41, B, 1 and 0, 42, B. 1 —Second 

Appeal— Piesentati on of— Copy of interlocutory 
order not filed— Effect of, 

Where a Second Appeal is filed without a copy 
of the interlocutory order referred to in the judg- 
ment of the court below it does not affect tha 
validity of the presentation, especially when the 
points decided by the interlocutory order do not 
I arise in the appeal. Even if the appeal could be 
t considered to have been presented only when the 
copy of the interlocutory order was filed, there 
was sufficient cause for excusing the delay, 
(Martuieau, J.) Lakhmi das v Ishar das. 

4 Lah. L. J, 20 : (1922) Lah, 93. 

0, 41, B, 1 — Two appeals and two 

decrees m suit— Only one decree filed for second 
appeal — If valid presentation , 

Where from the decree in a suit two appeals 
were preferred and two dectees drawn up by 
the appellate court, O. 41, R. 1, C- P» C<de re- 
quires bo f h decrees to be filed for the presentation 
of a second appeal to be valid. (Scott-Snnth and 
Harrison JJ ) Mahommad Din v Msst. Zerun- 
nissa. 3 Lah. 215 : (1922) Lah. 390. 

0. 41, B. 2— Appeal — New grounds — 

When allowed — New basis of claim . 

Plaintiffs sued for a declaration that the proper- 
ty in suit was their sole property and was not lia- 
ble to attachment bas : ng their claims on certain 
partitions. The trial Court found that the>r parti- 
tions had not been proved, then on appeal the Dt., 
fudge disposed of the claim on an entirely new 
plea which was not raised in the Trial Court 
Held > lhat the Dt. Judge should not have consi- 
dered that plea. (Leslie Jones and Broadway , 
JJ.) Ram Chand v. Rama Nand. 

3 Lah. L. J. 3&2 

0. 41, B 2 — Copy of a decree . 

There is no proper presentation of an appeal 
without a copy of a decree even when there is 
no decree in existence. (SItadi Lai . C J. and 
Mrhneau , J ) The Municipal Committee 
Chiniot V. Bashi Ram. (1922) Lah, 170. 

0, 41 B. A— Appeal — Parties —SoHie 

of the parties entitled to rent made respondents — 
Effect of. 

Where certain tenants appealed making only 
some of the co sharer landlords respondents! 
Held, that as the respondents alone could not 
have sued for rent, the appeal impleading them 
without joining the other landlords as respon- 
dents, was unsustainble. Under O. 1, R 9 C. Pv 
Code a person who is a necessary party to the 
suit is a necessary party to the appeal. 6 C.W.Nt 
196 : 11 C. W. N- 504 ; 31 C> 489 P. C. Rei 34 
C, 1020 not fill. (Ross, Jf) JiTENDRANATH 
CHATTERJI v, JHAKU MANpAR. 

66 I. C. 780 : 3 Pat. L. T. 456 : (1282) t. 4 

* 

0.41. B. 4 — Power of appellate court 

— Deceased defendant — Judgment tn favour of , 
Under O. 4 b R. 4 C, P % Code an appellate 
court has power to reverse a judgment in favour 
of a deceased defendant as regards 'he who!© of 
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the plaintiff’s clai n and not on!’/ as regatds that 
part of i r m which the suruung defend m I or 
defendants were particularly interested 40 AI. 846. 
848; 25 VI L J, 248 toll. {Spencer ami Ramesam* 
JJ t ) Subbar a ya Mupaliar v. Kaxdasami 
Mudaly. 16 L. W. 330 . (1922) X W. X 674 

0. 41, E 5 — Stay of execution — Costs — 

Piachcc 

Where the respondent is an insolvent and an 
application for stay ot a decree for costs is made 
the proper order to make is to direct the appell- 
ant to pay the costs to the respondent's snhc tor 
on the latter's undertaking to repay the same in 
the event of the appellant succeeding on appeal. 
.{Schawbe, C, J and Kiishnan % J ) R am an u jam 
Chetty v, Padmanabham Pillai 

16 L. W. 975 


0. 41 E 5 — Refusal to stay — Power of 

Appellate Court . 

Wnere the learned Judge in Chambers has 
exerc’sed a discretion \esed in hun bylaw his 
order should not be disturbed unless there is 
anything ’o show that it was without jurisdiction 
Jr was passed wnh mater al irregularity oi there 
is any adequate pro A that some loss would be 
occasioned by it to the appellant which can be 
called subs*antial, 

W acre one obvious loss is tiat the appeal 
which is pending becomes useless, ano'her prob- 
able loss is tint the business of the appellant 
firm wJl be seriously disturbed by their account 
.books passing into the hands of the receiver, 
and where the process is hkely to be a protected 
and expensive one, the balance of convenience is 
in favour of staying the execution rather than 
proceeding with it. ( Shadi Lai and Abdul 
Quadir, //.) The Firm of Badri Das Jankidas 
of Delhi v. Mathanmal. (1922) Lah 185 


0. 41, E. 5— Scope of . 

Where it had been found that the sale in 
favour oi the petitioner, a rival pre-emptor, was 
not genuine and that he waived trs right of pre- 
emption, held, unless it is shown that substantial 
loss would result to the pe itioner, an order to 
stay execution in favour of the pre-emptor would 
not be made especially where the decree-holder 
has deposited a large sum of money which would 
be idle and . where he would be placed in the 
same position as the petitioner with 'respec to the 
collection of rent, f Brasher , /,) Arjamamd Khan 

Shankar Lal> (1922) Lah 664. 


* — “ — - 0. 41 E 6 — Stay of sale — Claim 

Wettings— Sui t—Stay if can be granted in 
^appeal. 


After the rejection of a claim petition in exe 
cotton proceedings the claimant filed his suit fo 
1 declaration of title and on its being dismiss 
^^pe^d-^ending the appeal, he applied for 

J&d. R- .6 applies only to cases where tb 
V " ggai^. the ^cree which is to b 
s peiStWner-s remedy is to ask for 
Jactioh onder O. 39. {*Le Rossignc 
KkgHATA Lax. 

% Ha. ft. i. iss : {im> iai. ss 



"—O 41 E. 10 — Appeal — Rejection of for 

failure to furnish security — Effect of — Subse- 
quent eitention o( time , 

Once an aopeal his been dismissed for failure 
of the appellant to give security for .costs within 
the time fixed, it is not thereafter open to the 
court to extend the time for giving security. 
(■ Greaves ami Ghose , 77, ) SriMaTI Hari Bhabini 
Debi iu Narendra Nath Roy, 67 I. C. 883. 


0. 41, E. 10 — Applicability — Pauper 

appeals . 

O. 41, R. 10 C P. Code does not apply to 
pauper appeals-^42 Bom. 5 foil. ( Chevis and 
Campbell, JJ,) Nazim v Abdul Hamid. 

3 Lah. 30 : 4 TJ P. L. E. (Lah.) 67 : 

(1922) Lah 87 : 67 I. C. 256. 

0 41, E 10— Order rejecting appeal 

for failure to furnish security — Decree — Appeal. 
Sec (1931) Dig. Col. 313 Romesh Chandra Das 
zl Man IN DBA Lal Das. 26 C W, X, 1020 * 

35 C. L. J. 131 (1922) Cal. 246 

— 0 41, E 10 (2) — Pauper appeal — Dis- 

missal for lailuie to give security for costs — 
Validity — Appeal if lies. 

No appeal against an order rejecting an appeal 
for failure to furnish security for costs, but the 
validity of the same can be tested in revision 

Where a District Court allowed the appellants to 
apppeal in forma pauperis and subsequently 
directed them to furnish secunty for costs, it 
acted illegally and with material irregulerity, 
{Chevis and Campbell , JJ) Nazjm v. Abdul 
Hamid. 3 Lah 30 : 4 V P L. E (Lah ) 67 : 

(1922) Lah. 87 : 67 I. C. 256. 


— o,4i r. io [2) -Security not furnished in 

time-— Dismissal of appeal 

Where security is not furnished within the 
time fixed by the court the appeal should be re- 
jected. The provisions of O, 41 R. 10 (2) are 
mandatory and the ypesp fact that the where- 
abouts of the client uot known is not suffi- 
cient. 

Per Chevis , A. J,C : — It is the duty of every 
litigant to keep m touch with his case, and not 
to go wandering around the country at large 
without giving any address where a communi- 
cation from the court or fiom his counsel can 
readily find him. {Chevis and Mariineau, JJ ) 
Parma Nand v. Ram Parkash, 2 Lah. L.J. 301 : 


m, 

"0* 41 E. 10 — Security for costs when 

$rde*jc4~- Poverty of appellant 

Poverty of the appellant by itself is not a suffi- 
cient ground for an order directing a security to 
be given But no case ha$ gone to the length of 
saying that mere want of means on the part of 
the appellant is a sufficient ground for dispen- 
sing with security. The true rule is that poverty 
of an appellant, standing by itself and without 
reference to the general facts of the case pnder 
appeal, ought not to be considered sufficient to 
warrant bis being required to furnish security 
f ?r , C0S 1 S 8 A * an( * other cases, cited [Vciikata 
stebba Rao, 7,) Konammal v, AnnaOana J ~ * 
®<30NDAR. - (1983) H. 
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0 41, E. 11 — Second appeal --Dismissal 

under O. 41, R 11— Review of judgment— 
Discovery of new evidence — Not a sufficient 
ground See C P, Code, O, 47 R, 1, 36 C. L J 76. 

0, 41, E 17 — Appeal — Non- appearance 

of appellant on date fixed for hearing— Proce- 
dure — Dismissal on the merits — Piopnety of* 

On the day fixed for hearing an appeal, l he 
appellant was not present in court but a vakil 
holding a vakalat irom him was present and 
applied for an adjournment. This was refused 
and thereupon the vakil informed the court that, 
as he had no instructions or papers, he could not 
argue the appeal and took no further part in the 
proceedings. The appellate court instead of 
dismissing the appeal for default under O 41, R, 
17 C. P. Code considered the evidence m the 
light of the grounds raised in the appeal memo, 
and dismissed the appeal with costs. Held (1) 
that there was no appearance on the part of die 
appellant within the meaning of O 41, R. 17 C P 
'Code. 

(2) that the appellate court has no power to 
go into the merits of the case and to dismiss the 
appeal on the merits, 

(3) and that the proper order to be made on 
second appeal was to set aside the order of the 
lower appellate court dismissing the appeal on 
its merits *s ultra vires and to direct him to 
restore the appeal to file and dispose of it accor- 
ding to law ( Ayhng and Oigers, JJ ) Musalia- 
rakath Mahomed v Manavikrama. 

43 M. L. J, 317 : 16 L. W. 434 : 

(1922) M. W. N. 604 

-0 41 B 17 and 0, 23 E 3 — Dismissal of 

appeal for default — Compromise thereafter — 
Power to record . 

Where an appeal has been dismissed for de- 
fault of appearance of both the parties and both 
the appellant and respondent within a month of 
the dismissal file a petition of the compromise 
settling their disputes, with an additional appli- 
cation for resoration of the appeal. Held that in 
the circumstances of the case, the court 
'ought to have restored the appeal and passed a 
decree in terms of the compromise. [Suhrawardy 
' Panton . //.) Aswini Kumar Dutt v. Sukhoda 
SUNDARI Debya 68 I, C. 448. 

— 0. 41. E. 18 — Dismissal of appeal— 

Omission to provide identifier — Effect of. 
n , An appeal cannot be dismissed under O. 41. 

* R. 18, Ck IP. Code, on account of the omission of 

appelant to provide a person to identify the 
. t espondeat as required by O. 5, R. 18, C. P. Code 
AJy&ate Pfasad and Ross , JJ*) Nagendra Nath, 
Gate v* Shambhu Nath Pande. 
i ( * , *, 3 Pat. X, T, 498 : 65 I. C. 49 

■ 19 — Dismissal of appeal for dt- 

"JW Mr— fee j^hiion— Sufficient cause , 

f /Where in appellant came by the last possible 
train on the day fixed for the hearing of the 
appeal, and he had engaged no advocate or plea- 
der, to go on with the^ appeal there is no suffi- 
cient reason for restoring the appeal which had 
been dismissed for default, ( Hopkins , b. M.) 

* Nikanjan Singh v, Baldeo 

; X. R» 3 A. 436 (Rev), 


C. P. CODE (1908}, 0. 41, B. 22. 

0. 41, Br, 19, and 0 47,E. 4, (2)— Memo- 
randum of appeal — Deficient court fee not 
paid — Dismissal of appeal— Restoration— Effect 
of— Nonce not given to opposite party. See 
(1921) Dig. Col. 314. Surajpae Pandey v . 
Utim Pandey 6 Pat. L J. 625 : 3 Pat. X T. 117 : 

(1922) P. 281. 

0, 41, R. 19 — Sufficient cause — Counsel 

engaged m another court. 

The fact that the counsel was engaged in 
another court when the appeal was called on and 
had sent word to the Reader of the court for a 
short pass over is not sufficient to set aside the 
dismissal tor default and re admitting the appeal. 
[Abdul Raooff and Martmeau . JJ t ) Saif Ali v. 
Chiragh Ali Shah. 68 I. 0 785. 

0. 41, R. 20 — Addition of parties — 

Powets of appellate Comt 
It is competent to an appellate court to add 
respondents to an appeal under the provisions of 

O. 41, R. 20 C. P, Code even though the time 

within which an appeal against those persons 
might have been prepared had expired 14 A 154 ; 
33 C 329 Rel, on [Brown, A J. C) Mauxg An 
Gale v. Ma Min Don. 66 I. C 365. 

0. 41, R. 22 — Applicability of — Letters 

Parent Appeal— Memorandum of cross objections . 

O. 41, R. 22 of the C. P. Code does not apply to 
appeals under the Letters Patent and consequently 
there can be no cross objection on a Letters 
Patent appeal. 21 A. 297 foil. {Mean, C. /. and 
Banerjee , J.) MaNGAT Rai v. Musst. PurNa 
Kuar. L R. 3 A. 198. 

— 0, 41, R. 22 — Decree in favour of party 

— Verbal criticism of judgment — Petition if can 
be filed as cross objection. See Court Fee. 

1 Pat. 2fi8, 

0. 41, R. 22— Decree in favour of party 

— Petition to support decree in appeal on other 
grounds — It cross objections See Court-Fee, 

(1922) All 280. 

0 41, R. 22— Letters Patent appeal-— 

Provisions of Code if apply. See Letters 
Patent (1922) All, 65* 

0. 41, Rr. 22 and 33 — Memorandum of 

cross objections— Co-respondents. 

Where One of several defendants against whom 
a decree is passed has allowed the period for 
appealing to elapse, he cannot prefer a memoran- 
dum ot objections against the other respondents 
on the appeal. O. 41, R. 22 C, P. C. should ordi- 
narily be confined to cases of cross-objections 
urged against the appellant, but O, 41, R* 3(3C. 

P. C. gives the court a very wide discretion 4nd 
cases may occasionally arise where cross-objec- 
tions against a corespondent should be heard, 
{. Daniels , /. C. and Dalah A , /. C.) Sheik Maho- 
med Muzaffar Ali v. Bhagwat Prasad Singh. 

66 I, <3, 642* 

0. 41, R. 22— Memorandum of cross 

objections — Presented out of time— Excusing 
delay . f * 

It is clear from the words of O. 41, R. 22 C. P. 
Code that a cross objection can be admitted kfter 
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C. P. CODE (1908), 0. 41, E. 22. 

the expiry of 30 days from service of notice of 
the appeal on the respondent, so that even il 
one be put in during the argument of the appeal, 
it might be admitted in a proper case (HMltfav, 
A. J, C.) Kuksa v. Dajiba Bhan. 

S N I I 192 . 66 I. C. 217 : (1922) Nag, 213, 

*0 41, E 22 — Memorandum of cross ob- 
jection* — Respondent putting in a petition sup- 
porting the decree of the lower cowt-fec. 

Where the respondent in an appeal from a 
decree which totally dismissed the plaintiff’s 
suit put fn .a petition stating the reasons on 
which they supported the decree, the respondent 
need not pay court fee on the petit'on. (Banerji 
and Ryves, JJ.) Ram Prasad Kalwar v. Mt. 
Ajanasia. (1922) All 280 : 44 All, 577 : 

68 I. C 861. 

-0 41, E. 22 — Time expired appeal 

Treated as memorandum of objections * 

A time-expired appeal may be treated as a 
memorandum of ctoss objections under O 41, R. 
22 C. P. Code. 25 A 628 Ref. ( Martineau , JJ 
Bawa Singh v. Thakur Singh. 

4 XT, P. L. E. (Lah) 80 ; 67 I C. 478. 

— ~ — 0 . 41, E 23 — Appellate court — Powers 
of remand — Question of fact fully investigated , 
Where a question of fact has been fully inves- 
tigated in the court below and the appellate court 
comes to a different conclusion on some portion, 
it ought not to remand the case for work’ll g out 
the result of its decision but should itself uphold 
or modify the decision of the lower court. (Piggot 
and Walsh , JJ ) Shiam Saran v. Banarsi das, 

20 A. L. J. 258 : 4 XT. P. L. E. (A.) 102 : 

(1922) AIL 192 : 66 I. 0. 866 

— 0, 41, E. 23 — Decision on all issues by 

trial court — Appellate court differing in its con- 
clusion — Legality of remand. 

When a suit is tried by the first court and 
is dismissed on the merits and the appellate court 
comes to a different conclusion on the main is' 
sue in the case but nevertheless remands the case 
on the ground that evidence was not properly 
directed, the order of the appellate court recording 
its finding on the issue and then directing a 
remand is materially irregular and should be set 
aside in revision by the High Court ( Devadoss , 
/.) Pericherla SUryanarayana. Ra/u v . 
Ganapathy RaJU. 30 M, L. T. 314 : (H C ) : 

16 L. W 593. 

— 0 41, E, 23 and 0. 43, E. 1 (cl), 4— 

decision on preliminary point — Meaning of — 
Order of remand Appealability, 

Where the District Munsif in a suit held that 
the construction of a service grant was clear and 
that evidence of the coasi deration for that grant 
and of whether services were m fact rendered 
§x-m% was irrelevant, and on appeal the appel- 
latp took a different view of the construc- 
tion hi grant and held that such evidence was 
. t, accordingly remanded the case with 
dnjectjop to the lower court. Held, that the 
reversal was bn a preliminary point within the 
meaning of Q. 41, R. 2? C. P. C, and the order of ! 
pqaand was appealable. j 


C, P. CODE (1908), 0. 41, E. 23. 

The expression “ prehminaiy point ” is not 
confined to such legal points only as may be 
pleaded in bar of suit but comprehend all such 
points as may have prevented the Court dispos- 
ing of the case on the merits* whether such points 
are pure questions of law -or pure questions of 
fact There are many instances of such point 
such as, that a suit is barred by limitation ; that 
the Court bas no jurisdiction under the Estates 
Land Act ; that evidence tendered was not ad- 
missible, that* on the plamthff’s evidence there is 
no evidence for the defendant to answer , in a 
libel suit that there is no proof of publication, 
(Szr Walter Schwebe, C. J . Oldfield and Coutts 
Trotter, JJ.) Malayath Veethil Raman v. 
Krishnan Nambudripad. 

43 M. I. J. 354 : 31 M L. T. 208 (H. C.) : 

16 L. W. 425 : (1922) M. W. K. 588 (E. B.) 


0, 41, E. 23 and 0. 43, E. 1 (A)— Order of 

f emand — Provision of law not specified— Appeal 
Where an appellate court passes an order of 
remand without specifying the provision of law 
under which the order is made, it must be pre- 
sumed to be made under O 41, R 23» C, P Code 
and the order is appealable. 19 A. JL. J. 971 foil. 
(Walsh and Ryves , JJ.) Bibi KULSOOM Un-NISsa 
zn Ram Prasad. 

20 A. IL J. 321 
(1922) A. 


I. E. 3 A. 394 : 44 A. 492 : 
226 : 4 XT. P. 1. E. (A) 168 : 

67 I. C. 713. 

0 41 Er. 23 and 25 — Order of remand — 

Reconsideration of by appellate Court. 

There is a distinction between an order under 
O. 41, R. 23, C.P Code, and an order under O. 41 
R. 25 C. P. C. which merely remands specific is- 
sues for decision. An order of the former class 
is a final order which is subject to appeal, and 
cannot be considered by the court which passed 
it except on review whereas an order under O, 
41, R. 25, C. P, Code, is an interlocutory order 
which it is open to the Court to re consider. 16 
A. 306 ; 43 A 477 Rel { Daniels and Lyle, A, J. 
C) Kuar Nageshar sahai v, Kuar Mata 
Prasad. 25 0, c. 189 : 9 0. L. J. 235 : 

(1922) QudJn 236, 

__ o. 41, E, 23 — Order under — Appeal * 
ability . 

The Legislature intended to put orders of te- 
mand on exactly tbe same footing as appel- 
late decree and to make them appealable on pre: 
cisely the same grounds. If a mistake in decid- 
ing the question of custom can be corrected in 
an appeal from an appellate decree it is reasonable 
to hold that it can be and ought to be corrected 
in an appeal from an order of remand alsb. 
20 L C. 788 Approved. 

Per Martineau , J j — Tbe competency of a 
second appeal is not dependent on the question 
whether the decision of the Lower Appellate 
Court is based on a finding of fact or op a 
finding of law for even when the decision H 
based on a finding of fact a second appeal 
will be on one of the grounds mentionef%i 
S. 41 (1) (b) and (c) of the Punjab 'CjSa) I 
Act, Whether or not a second appeal TtsO? 
pends on the nature and value of tbe ” 4 suit? , d 
second rappeal being barred by S 42(2) only m a 
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C. P. CODE (1908) 0, 41 R. 23. 

suit of the nature cognizable by a Court of Small 
Causes when the amount or value of the ubject 
matter of the suit does not exceed Rs. 500 S. 42 
(I) merely restricts the grounds on which a 
second appeal can be entertained to those men- 
tioned in S. 41. (Shadt Lal , C /. Abdul Raoof 
and Martm'au , JJ.) Mt. Umri v. Shah Maho- 
med, (1922) la h 178. 

- — 0. 41, Rr, 23 and 25— Powers of appellate 

court — Retrial . 

An appellate court has inherent power to order 
a retrial but that course should not be adopted 
except in exceptional circumstances and where the 
code does not provide an adequate procedure 
( Auckland, J.) Radha Kanta Das Nanak v. 
Prakash Chandra Dutt 64 I. C. 599. 

0. 41, Hr. 23 and 25 — Order of remand 

— Propriety of — Decision by trial court on all 
issues — Appellate court differing on one issue 
and remanding the case , 

Where the trial court decided a suit on all the 
issues and dismissed the suit and the appellate 
court being of a contrary opinion on one of the 
issues, remanded the suit for fresh disposal but 
without disturbing the findings ot the first court 
on the other issues. Held that the order of re- 
mand was improper, The appellate c^ui t should 
have dealt with the other issues and disposed ot 
the case or if in its opinion the evidence on record 
ahd the findings of trial court were insufficient to 
dispose of the case, the appellate court should 
have called for iindjpgs under O. 21 R, 25 C. P. 
Qode, ( Spencer and Venkaiasubba Rao t JJ .) 
Munisawami Naicken V. Muniswami Naicken. 

16 L. W. 979. 

— 0. 41 it. 23 — Preliminary point— Re- 

tttand — Appeal if lies-- In he ten l powers of Court. 

An appeal lie* from an order remanding a 
case under O. 41, R. 23 of the Civil Procedure 
Code even if the suit has been decided on a pre 
liminary point. To say that there is no appeal 
where the court acts in contravention of the 
rule and reverses the judgment of the trial Court 
and remands the case, would be to refuse an 
appeal in every case where the order of remand 
is erroneous. 

An appellate Court has inherent powers to 
order a remand which can however be made 
where the justice of the case demands it 
{ Walmsiey and Ghose, JJ ) Sashi MukhI Dasi 
v. Abinash Chandra Haldar. (1922) Cal 279. 

* 0 m 23 — Remand — Appellate Courts 

if can direct trial by other than original Court , 

O 41, R, 23, C. P, C. contemplates that the re- 
mand should be to that Court from whose decree 
the appeal is prepared, but if the Appellate Court 
has power to transfer a case from one Court to 
another, there is nothing illegal in remanding 
the case to another Court. 279 P, L. R. 1913 Rel. 
Wfoere tfee person who heard the appeal was an 
Additional Judge who had no power under the C, 
P. Code or the Punjab Courts Act to transfer a 
case from ope subordinate Court to another, his 
9rder, remanding fee case to another Court from 
feat which tried it,- is to that extent, illegal 
{Sco# Smith, J.\ Chajju v Sham Lal. 
i * ; . - ; hah. 239 : 66 I. C 113. 


C. P. CODE (1908) 0. 41 R, 23. 

0 41, Rr. 23 and 25 —Remand— Inherent 

power— Revision— C P. Code, S 175. 

Where instead of passing an order under O 41, 
R 25, C. P. C., an Appellate Court remanded for 
rehearing under O. 41, R. 23 the court cannot be 
said to have acted without jurisdiction to justify 
interference in revision under S. 115, C. P. C. 7he 
appellate court has inherent power to make a re- 
mand. {Newbould, j) Atul Chandra Seal 
v. Sheikh Kobadali. 64 X. q. 4^ 

0. 41, Rr. 23 and 25 — Remand order 
—Interference on appeal with that order — 
Effect m proceedings in the interim , 

Per Walsh, J : Whether upon a remand order 
being wrongly made, the decree and all the pro- 
ceedings taken under that order, are null and void, 
depends on the circumstances in each case and on 
the nature of the invalidity of the remand order 
If the remand order is finally set aside and is such 
an order as ought not to have been passed at all 
in any case, it may be that the proceedings in the 
court below fall with it. It would be turning the 
law into absurdity, and would amount to a denial 
of justice if a proper trial which has taken place 
under a remand order made by the appellate 
Court and in obedience to such remand order, 
were held to be invalid where as the result of the 
High Court's own decision that remand order 
turned out to have been perfectly justified, 
[Piggott and Walsh , JJ.) Rajkali v , GoPl Nath, 
Naik. 44 A 2 11 20 A. L. J. 44 : (1922) A. 35 : 

66 I. C. 317. 

O. 41, R 23 — Remand — Order of 

single Judge— Power of successor to question the 
propriety of. 

Where a Single Judge of the High Court hear- 
ing a second appeal remands it for fresh decision 
to the lower court, and the case then comes up on 
! second appeal fLom the revised decision of the 
lower court, if is not open to the High Court to 
question its own earlier Judgment remanding the 
case to the lower court. The remedy of the party 
was to have appealed against the Judgment of 
the Single Judge remanding the case, {Miller, C. 
J. and Coutts , J.) Munshi Lal v. Ramasis Purl 
3 Pat. I. T, 343 : 65 I. C. 175 : 1 Pat. 246 ; 

(1222) P. 384. 

0. 41, R. 23 —Remand — Powers of 

appellate Court . 

Where an appellate Court can pass a prelimi- 
nary decree it is its duty to do so and a remand as 
to matters which can be the subject matter of the 
preliminary decree is not warranted, ( Kumara - 
swami Sastri and Devadoss, ] J.) Subbe Goun- 
dvn v. Krishnamachari. 45 jfad 449 . 

42 M. L. J. 372 . 30 M, I. T 217 * 15 L* W,’ 537 ; 

(1922) M. W, N. 269 : (1922) Mad. 112 : 

68 1. C. 869. 

0. 41, Rr, 23, 24 and 2b— Remand— 

Powers of appellate Court— Full trial in Court of 
first instance. 

Where the trial Court has decided the suit on 
the evidence on all the issues it is not open to the 
appellate Court to remand the case under O. 41, 
R. 23, C. P, Code as though the suit had been 
decided on a preliminary point The appellate 
Court should have taken the course indicated tiy 
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O. 41 R. 24 or R. 25 C P. Code (Richardson 
and Ghose, JJ .) Nural Guni v. Kazamaini. 

66 I. C, 922. 

0 41, B, 23 —Remand —Power of High 

Court — Decision on issue given by the courts 
below. 

Where an issue has been raised and determin- 
ed by the first court and the appellate cimrfc on 
the evidence adduced it is not within the com 
petence of the High Court in second appeal to 
remand the v case for rehearing upon that very 
issue. (Miller, C. J. and AtulUck J.) Gunpat 
Rao Banka Puri v Raj Kumar Singh. 

67 I- C, 494. 

0. 41 B. 23 and 0 43, B. 1 (4)— Remand 

— Powers of appellate Court —Inherent power-’ 
Appeal from older of remand . 

In a suit for dissolution of partnership and 
rendition of accounts the trial court appoin- 
ted a Commissioner to examine the account 
books and then passed a preliminary decree 
based upon the Commissioner’s report 
On appeal the District Judge was of 
opinion that the trial of the suit in the 
first court had not been a satisfactory one and that 
the pleadings of both parties ought to have been 
required to be amended. He set aside the whole 
proceedings of the trial Court and remanded the 
case for a new trial. The order of remand did not 
show under what provision of the Code it pro 
fessed to have been made. The defendants 
having appealed from the order of remand, the 
question at ose whether an appeal lay. Held \ with- 
out expressly deciding the question whether the 
District Court had an inherent right of remand 
and whether an appeal lay from a remand made 
in the exercise of such a right, that having regard 
to the fact that the policy of the Allahabad High 
Court had always been to allow as wide a mea- 
ning as was reasonably possible to O. 41, R. 23, C. 
P. C, and that the District Judge presumably con- 
ceived himself to be acting simply under those 
provisions and did not express himself as acting 
in the exercise of any inherent jurisd’ction, the 
appeal lay. [Piggoft and Walsh , JJ.) Firm of 
Ggkiol PrasadHar Prasad v. Ram Kumar. 

44 A. 176 : 19 A. I. J. 971 : 64 I C. 878 : 

(1922) All, 254. 

0. 41, B. 23 and S. 151 — Reversal and 

remand for denovo trial— Propriety of 
Where the lower appellate court reversed the 
decree of the court below, modified one of the 
issues and remanded the case for a de novo trial 
on the modified issue : Held the procedure was 
wfcoag. (Greaves and Ghose, JJ.) Radha Krishna 
Sa&a v . Kan al Kami ni Debya. ' ; 

35 0, L. J, 345 : (1922) Cal. 456. 

0 41, B, 24— Second appeal— Question 

erf fact— Power of High Court to decide if there 
i$<te*i&enoe or record. See C. P. Code, S. 100. 

3 Bat. L, 303. 

i < Ha *'i » ’> 

B- 25 — Issues — Power of appel- 
r$,& remand. 

% appellate court, finds that the parties 
.grasp the t essential questions arising in 
3^4 to qddii<5e evidence adequately, the 


C. P. CODE (1908) 0, 41 B. 27. 

appellate court is entitled to frame new issues 
and remand them for trial. 31 B. 381 Ref. 
(Fawcett, J. C and Kemp , A. J. C.) Shah Maho- 
med v . Ramzan. 66 I. C. 833. 

0 41, E. 25 — Order of remand — Re- 
consideration on further hearing. 

In the case of a remand under O 41, R. 25 of 
the C. P Code it is open to the appellate court on 
receipt of the finding of the court below to re 
consider the view of the law on which the remand 
was based. 43 AH. 377 foil. (Daniels, J. C.) 
Shyam Narain v Jadunath Singh. 

25 0. C. 41 : (1922) Oudh. 118 : 68 P. C. 242* 

0. 41, B, 2b— Order under — Nature of. 

An order under O. 41, R. 25 which merely 
remands specific issues for decision is interlo- 
cutary which it is open to the court to reconsider, 
(Daniels an dhyle A , J. C.) Kuar Nageshar 
Sahai v. Kuar Mata Prd. 25 0. C. 189 i 

9 0. I, J, 235 . (1922) Oudh. 236. 

* -0. 41, B. 26 — Finding — Objections not 

filed— Court’s discretion. See. (1921) Dig. Col. 
320 Partab Singh v, Achhar Singh. 

67 1. C. 846. 

0* 41, B. 27 — Additional evidence — 

Admission of, by appellate Court , when justified. 

As pointed out by the Privy Gouncil in 31B 381 
(P C ) the legitimate occasion for the admission 
of additional evidence by the appellate Court under 
O. 41, R. 27, C, P. Code, is when, on examining 
the evidence as it stands, some inherent lacuna ot 
defect becomes apparent or where a discovery is 
made, outside the court, of fresh evidence, and an 
application is made to import it 31 M, 114 * 42 
C. 675 foil, (Scott Smith and Abdul Quadir, JJ .) 
Firm of Ram Richhpal Sham Lal v. Firm of 
Bansi Dhar Sons. 66 I. C 370. 

~ 0. 41, B, 27 — Additional evidence — 

Admission on appeal— Objection to— Party objec- 
ting, relying on a portion of that evidence. ' 

Fresh evidence should not be admitted by an 
appellate Court in order to enable it to decide 
the case in favour of one of the parties to the suit 
31 Bom 381, 1 Pat, L. J. 435 , 31 Mad. 114 ref.* 
Where, however, such evidence had been admit- 
ted in the lower appellate Court and the party 
objecting to the admission himself relies upon a 
portion of such evidence he cannot object to the 
remainder being placed on the record. (Batten, 
J.C) Bhairon Singh v % Hindu Singh, 

(1922) Nag 119 * 67 1. C, 237. 

0, 41, B. Additional evidence— ^Ad- 

mission on appeal. 

It is largely .discretionary with an appellate 
court to admit additional evidence on appeal and 
a party cannot claim it as a matter of right 
(Greaves, J.) $yed Nayajan An v t ' Midnapore 
Zamindary Company, 67 1. 0, 770. 

i 

0. 41, B. 27 — -Additional evidence —Ad* 
mission by appellate cot^t— Grounds for. > M; 

The mere fact that a litigant was not 
of the existence of documentary evidence ' In the 
case is no ground for admission of such evidence 
for -the first time on appeal, 31 B. 381 ; 42 C 67$ 
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Ren { Newbould, J.) Srimati Manmohini Debi 
v, RaMKISHORE. 68 I.C, 334 

0. 41, R. 27 — Additional evidence — 

Admission of— Powers of appellate const. 

Where ev dence was tendered after lhe close 
of the case m the trial court and daring the 
arguments and was tor that reason rejected by 
the trial court, the appellate court should not in 
the exeicise oi its discretion admit that evidence, 
[Cfievis and Le Rossignal , JJ) Vaishno Das v 
Hem Raj. 4 Lah. L, J. 371. 

.0, 41, R. 27 —Additional evidence — 

Power of appellate court to a Unit 
The appellate court should exercise its power 
allowing add tional evidence very cautious’y and 
sparingly aad only in the interests of justice 
(. Mookerjee and Chotzner JJ,) Raja Sreenath, 
Roy v. Secretary of State for India. 

36 C L J. 345. 

0. 41, R 27 — Additional evulence — 

Decree passed pending appeal — Admission in 
evidence . 

Where pending aa appeal from a decree ia a 
rent suit a decree is passed in favour of the 
appellant in a title suit, the appellate court 
should receive the decree in evidence and act 
upon it. 31 B 381: 31 M 114, 36 A. 93 Re> 
[Teunon and Newbould , JJ.) Sashi Bhushan 
Bose v . Prasulm Mullick 64 I C 721 

0. 41, R. 27 — Admission of additional 

evidence— Appellate Court — Powers of. 

An appellate court acts improperly m admitting 
additional evidence after the close of the argu- 
ments in the case. Even jf it does admit such 
evidence, it should record its reasons for so doing 
under O, 41, R. 27 C. P C {Suhrawardy and 
Cummg , JJ.} Isap Ali v . Satis Chandra Roy. 

65 I. 0. 504. 

0. 41, R 27— Admission of additional 

evidence — Powers of appellate Court — Opposite 
side to be given opportunity ty rebut . 

An appellate court can admit additional evi- 
dence only under the provisions of O 41, R. 27 
(X P# C. and if it admits additional evidence the 
Other side must have an opportunity of rebutting 
it, 31 B, 381, 24 C. L. J, 457 Ref. (Ghose, J.) 
Hriday Krishna Pal v . Rajanikantapal. 

681* C, 293. 

0 41, R. 27 — Admission of additional 

evidence — Omission to fecord reasons — Effect * 
Where an appellate court admits in evidence a 
kbatian from the Record of Rights without recor- 
ding reasons for the admission of such evidence, 
the defeot is not fatal to its decision. O. 41, R. 27, 
C. P, C, is only directory and* not mandatory. 
[Waltnsley and Greaves, JJ) RahimUddin Kazi 
v , Radha GoVinda Bhoumik. 

64 I. C. 238. 

— — * — **0 41, R* 27 — Application for produc- 
ing additional evidence in appeal — New and im- 
portant matter not within knowledge at the time 
ot decree ~r Proper procedure by way of. review. 
$9* C. P< Code O 47, R t 1 and 0. 41 R. 27 

; r , Dv R* 3 All. 12 Rev. 

Y— 22 


C. F CODE (1908), 0. 41, R 33 

0. 41, R. 27 — Appointment of Commis- 
sioner-Additional evidence , 

An appellate court can appoint a commissioner 
and direct him to file his accounts into court after 
examining the same, (Scott Smith ami Adbul 
Raotf JJ ,) Mt, Ram Piari v. Sultan Baksf* 

3 Lah, 382, 

0. 41, R. 27 — Recording of reasons , 

Non-recording oi reasons is an irregularity and 
freshTrial was ordered intne circumstances of the 
case. [Sanderson CJf , and Richardson J.) Afsar 
Khan v. Shabu Mondal, (1922) Cal. 148, 

0. 41, R 27 (2) — .4 ppellatc CotirU-Admts - 

sion of fresh evidence — Reasons, 

Where a document is admitted m evidence for 
the first time in the appellate court, the court 
ought to record its reasons lor the same. (Chat- 
tel jee and Sahrawardy JJ .) Ambica Charan Sen 
v Girish Chandra Sfn. 68 I. c. 719. 

0, 41, R. 31 — Appellate judgment — Cow* 

tents of — Judgment affirming decision of court 
below. 

Whether or not a judgment is according to 
law must depend on the facts and circumstances 
of each case There is firstly tnc difference 
which exists between cases of affirmance ot judg- 
ments and cases of ieversal of judgments of the 
first court. Where the judgment of the first 
court has fully discussed all tie maiters 
which were placed before it and the appellate 
court has appreciated the main facts in the case 
but has dismissed the appeal in a short judgment 
the appellate judgment is rot vitiated by any 
irregularity, ( Woodroffc and GhosCj JJ.) Maho- 
med Hussain Choudhury v. Rabia Khatun, 

68 I C, 467. 

0, 41 R. 31 — Judgment— Reasons for 

finding — Statement of. 

Where the reasons for the finding of an appel- 
late couit are given in a summary way but the 
court cUarly based its decision on the points rai- 
sed in the court below and the probabilities of the 
case, the finding is not contrary to law. ( Pearson , 
J.) SHto Baksh Shah v. Mannu Singh. 

L. R. 3 A. 454 (Rev.) 

0. 41, R. 31 and R. 11— Judgment of 

appellate court— Summary dismissal of appeal 
— Contents of i judgment 
O. 41, K, 31 of the C. P. Code controls <$. 41, 
R. II and an appellate court dismissing a second 
appeal under the lader provision must state the 
points for decision and the decision thereon with 
reasons. ( Chat ter jee and Panton , JJ ) Bipin 
Behari Chattopadhya v. Jogendra Nath 
Bandopadhya* 65 I. C* 479. 

-0, 41, B, 31 (4) — Remand — Appeal from 

—Finding of fact. See (1921) Dig, Col, 321 Hond 
Ram v, Hqto Ram, (1922) Lah, 97, 

— 0. 41, R 33— Appellate Court— Powers 

of. 

Where ah appellate court is seized of the 
whole case on appeal, ii cap make such ondeVs 
are necessary to terminate the controversies &nd 
to do justice between the parties * by making* fils 
nec es sary. alterations in the decree : bi the? dower 
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C. B. CODE (1908) 0. 41, E 33, 

court, (Piggot t and Walsh JJ.) Govind Dass 
V. Ram Charan Lonja. 4 IT. P, L. E 25 (A) : 

68 I. C. 307 

-0, 41, B. 33 —Partition suit . 


The appellate court ta^ power to exercise the 
powers conferred upon it by O 41, R. 33 in par- 
tition suits. There is no rest iction of the powers 
as to any class oi suit under that rule. [Chatterjee 
znd Panton, JJ .) Probhvt Chandra Biswas v. 
Gopal Chandra, (1922) Cal. 398, 

“O. 41, B. 33 — Powers of appellate court 
— Grant of relief against defendant not im- 
pleaded as a party to the appeal . 

An appellate coart c*n grant relief to an 
appellant as against a defendant against whom 
there is no appeal. The powers conferred by O. 
41, R 33 should be exercised m cases where, as 
the result of an Appellate Court's interference in 
favour of the appellant, further interference is 
required to adjust the rights of the parties in 
accordance with justice, equity and good con- 
science, 22 C L. J. 390 foil. [N. R . Chatterjee and 
Panton, JJ,) Bikram Kumar Bose v Mohit 
Krishna Bose. 64 1 , c. 178. 


0, 41, B 33— Respondent — Transposition 

as appellant — Procedure, 

. appellate court acts without jurisdiction 
in ordering by its judgment that a respondent 
who had not been formally transposed as appel- 
lant, should be shown as appellant Such an order 
deprives the respondent of his costs and ought to 
have been made during the pendency of the 
appeal and not as part of the judgment, ( Piggott 
and Walsh, J.) Hardeo Prasad v, Damodar 
Prasad * 20 A. It. J. 980. 

— 0* 42 R * 1— Second appeal— Presentation 
oi J lvsi COUTVb judgment if valid. 
&ce (1921) Dig, Col 322 Dyala v , Hiru, 

67 I. C, 670, 


C. P CODE (1908) 0 43, B. 1. 

ourt instead of making an order of remand 
passed a decree on the strength of the adjudica- 
tion constituting the order of remand, would 
there be a second appeal from that decree? If 
a second appeal would lie from the decree, the 
order of remand is appealable, otherwise not. 

Per Raoof, J : An appeal from an o^der of an 
Appellate Court remanding aca°eunder O, 41, R. 
23, C, P. Code does he in all cases except those 
m which absolutely no right ot second appeal 
against the appellate decree is given m the body 
of the Code or by any other law 50 P R 1911* 
85 P. R. 1914 Diss, 20 I. C. 788 foil (Shadi Lai 
C J Abdul Raoof and Marti neau ,//,) Musst. 
Umri t>. Shah Mahomed. 

3 Xah 218 : 4 Lah. X J. 359 : (1922) Xah. 178 : 

68 I, C 849. 

7 0.43, B. 1 (c )— Application to set aside 

dismissal for de fault— Dismissal of that applica- 
tion for default— Appeal. 

Where a second apolication ta set aside the 
dismissal of a prior application to set aside the 
dismissal of a suit for default, is itself dismissed, 
there is no appeal against the order of dismissal 
19 C. W N. 25 Ret ( Sanderson , C J. and 
Richardson, J ) Hara Kumar Mitter v . Murari 
Mohan Bose. 36 c. X. J 184. 


rT~ ?• 4 ?’ R 1— Second appeal -Presen- 
tation without copy of judgment— Effect of— Ex- 
tenston of time -Allahabad High Court Rules, 
Chap, III, R. 2 he* (1921) Dig. Col. 322 Bhairon 
Ghulam v . Ram Autar Singh, 43 All 660 

4 * v 1 and 0. 47, B. 7 —Order giant 

%ng review— No second appeal . 

Thiere is no second appeal against an order 
granting a review. ( Chatterjee and Pearson JJ) 
Barada Kishore Acharjya Choudhury i 
Ja^at Chandra Das. 64 I. c. 568 

r~7Z V a) and °- 41 ' R * Remand 

* terCnt ~ Na al from 

An order of remand under the inherent powers 
Vi ^ e - C0ur ^ anc * no ^ under O. 41 

fh 7? " p ;~- “ n , 3t appealable under O: 43 R. 1 
P. C. (Ay ling O. c. J and Odgers J ) 

SK* 4 ?^% “\ RAKAYAR *. Rangasaw 
182. (H. C ) : 16 I. w 515 . 

0 41? E * ® h ~ 0rder of 

Lai t C. J m and Martmeau, J ; j n 
&W&**»* whether an order of remand 
^.appealable or not, the test & this, ■ suppose, the 


~ 6. 43, B. 1 (a) — Inherent power — 

Remand — Appeal — Competency of. See C P 
Code. O 41, R. 23 and O. 43, R. l 

19 A L J 971. 

*2 0* 43, B 1 (j) — Appealable older — 

Costs — Appeal as to — Competency of. 

If an order is itself appealable, an appeal will 
lie from that part of the order which relates to 
costs 8 C. 91 ; 12 Cal. 271 ; 16 B. 241 Ref 
Where on the application of the judgment, 
debtors, a sale was set aside but the order setting 
aside the sale saddled them with the costs of the 
other side, and they filed an appeal against that 
part of the order which directed them to pay the 
costs of the other side, held, that an appeal lay. 
[Piggott and Walsh, JJ.) Sbib Kumar v. Sheo 
Ghulam 44 A. 209 : 20 A. X J. 11 : 

X. B. 3 A 91 : X B. 3 All. 577 . (1922) A. 90 ; 

64 I* C, 932, 

~T 77^ 43, R ' 1 M — Appeal— Injunction 

subject to a condition, 

An order for the issue of an injunction subject 
to a condition is appealable but there is only one 
appeal against it ( Baneijt , L) Ganesh Prasad 
Sahu v. DUKH Haran Sahu. (1922) All 441 ; 

66 1, C. 509 

~ TT 0 ’ 4 , 3 * R *. 1 Order refusing to 

attach property Disobedience of temporary in- 
junction— Appeal, * 

An order of court refusing to attach property 
for disobedience of an interim injunction falls 
within G. 39, R. 2(3K C.P Code, is open to appeal 
I 31 (fo ^ t s * ott Sfmth, J.) Diwan 
Chand v, Jharia Coal Co, (1922) Xah 347 : 

66 C. 9* 

_ . 1 (®) wd 0 40, B, 1 (b) — Appeal 

—Dispossession of third mrfy by receiver/ See C, 
P»C0BE O, R, J, (1922) If. W. N. 735, 
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C. F, CODE (1908), 0. 43, R. 1. 

0. 43, R. 1 (S )— Appeal— Order declar- 
ing that receiver should be appointed— Nature of 
to dine 

An order under O. 43, R. 1, C. P C , declaring 
that a receiver should be appointed in the case 
or appointing anybody by name as Receiver 
is an order which is appealable under O 43, R 1, 

14 C. L J. 489 : 18 (F. B.) foil. 13 C. L, J. 157 ; 
17 Bom. L, R, 510, 18 A. L. J. 212 Not Full. 
( Jwala Prasad and Buckmll , JJ.) Gobind Ram 
v. Ganesh Ram. (1922) Pat 250 : 

4 U. P, L. R. (Pat). 68. 

0. 43, R. 1 (u) — Appeal — Remand order 

— Provision of law not stated-Effect of— Pre- 
sumption that order is made under 0. 41, R 23 
C. P. C. — Appeal — Maintainability of See C P. 
Code O. 41, R. 23. 20 A. L J 321, 

——0. 43, R. 1 (u )—Ordei of i email J—Ap 
peal — Findings of fact. 

On an appeal ftom an order of xernand, the 
High Court is bound by the findings of fret of the 
lower appellate court. 20 All 42 ref {Daniels, 
A . J. C.) Q \ MAR JEHAN BEGAM V. BaNSI DHAR 

65 I. C, 376. 

* 0. 43, R. 1 (w) and 0. 47, R 7 — 

Order granting review — Appeal against — 
Power of appellate Court, See (1921) Dig. Col. 
326. Surjya Narain Chowdhury v. Kunja Be- 
HARi Mal. 66 I. C. 909. 

. o, 44, R, 1— Leave to appeal in forma 

pauperis— Dismissal of application— Effect on 
appeal — Payment of Court fee . 

There is a distinction between applications to 
sue as a pauper, and applications to appeal as 
such. The distinction was deliberately drawn by 
the legislature. 40 M. 687 Ref In the case of an 
application to sue, tha plaint is an integral portion 
of the application, in the case of an appeal, the 
memorandum of appeal is a separate document. 
Consequently the dismissal of the application for 
leave to appeal as a pauper does not iivolve the 
dismissal of the appeal An order ot the Court 
d’recting payment of the Court-fees whichcould be 
made under S. 149 C. P. Code is valid and proper. 
On payment of the Court fees the_ appeal is 
effective as from the date of the original presen- 
tation. 2 Lah. 1 ; 55 P. R. 1913 ; 95 P. R, 1917. 
dit (Le Rossignol and Campbell, J .) Mahant 
Diyal DaS V. Sundak Das. 3 Lah. 35 : 

(1922) Lah. 225 : 65 I, C. 741. 

0. 45, R, 7 — Appeal to Hts Majesty in 

Council— Time for furnishing security —Exten- 
sion of , 

It is competent to the High Court to extend the 
time for furnishing security for the costs of an ap- 
peal to His Majesty in Council if the appellant 
shows cogent reasons for such extension and also 
satis6es the Court that he has exercised due dili- 
gence during the period allowed. The mere fact 
that he has not been successful in his attempt to 
raise a ban is not a sufficient reason, li All. 7, 14 
Mad. 391, 44 P, R, 1910, 11 C, W, N* UG4 ref, 
( Maung Kin and Duckworth , JJ,} Ponnammal «\ 
The Bank of Rangoon, il D. B. R. 108 : 

V f 65 1, C. 450. 


C, P. CODE (1908), 0. 45, R. 13. 

v0 45, R, 7 — Appeal to Privy Council 

— Time for furnish' ng security — - Act XX Vi of 
1920 

An appeal to His Majesty in Council from a 
decree Passed before the coming into force of 
Act XXVI of 1920 is governed by O 45, R. 7 as 
it existed before its amendment and the period 
for furnishing security is 6 months. Where cash 
is offered as security before the expiry of 6 
months but is accepted after that period owing to 
the court's delay the deposit must be deemed 
duly made. ( Mears , C, J and Barter ji, J.) 
Debi Rai v . Prahlap Das 

44 A 242 * 20 A L. J. 51 : L. R 3 A. 94 • 
651. C. 340 . (1922) A 87. 

0. 45, R. 7 —Leave to appeal to His 

Majesty in Council — Furnishing secuuty — Order 
for, when to be made. 

As an ordinary rule security shaM be furnish 
ed in cash or in Govenment securities while the 
proviso to O. 45 R* 7. allows some other form 
of security. It provides against any delay by 
reason of such permission being given by requir- 
ing that the order for such other form of security 
might be passed at the time the certificate is 
granted While, therefore, it is open to the appli- 
cant to move the Court to permit security in any 
other form to be granted it is essential the court 
should be so moved before or at the time of the 
hearing of the application for leave to appeal 
when a certificate would be granted. If no such 
order is obtained at the date of the grant of the 
certificate security must be furnished m cash or 
in Government securities within the period 
allowed, by O. 45, R. 7, C P. Code, ( Robinson , C , 
J and Maung Km , J.) Kirkwood v. Maung Sin. 

66 I. C- 148. 

0. 45, R. 7 — Time for furnishing sec- 
urity and deposit in Privy Council Appeal — 
Extension of. 

Under O. 45, R 7 as amended by S 3 of Act 
XXVI of 1920 the High Court’s discretion to 
extend the time for furnishing security and 
making a deposit for translation and printing and 
other charges has been curtailed ard limited to 
the period mentioned in the amendment. The 
High Court has no power to extend the period 
beyond six weeks. (Mears, C.J.and Banerjt , J.) 
Ram Dhan v. Prag Narain. 44 A 216 : 

29 A. L, J 13 ; (1922) All/43 : L. R. 3 A. 634 t 

65 X. O. 243. 

0. 45, R. 13 (6]— Stay of proceed- 
ings— Power of High Court— Appea to Privy 
Council — Decree executed and possession 
obtained— Proceedings in Revenue court in eject- 
ment. 

In execution of a decree of a Higb Court under 
appeal to the Privy Council, possession was 
obtained by the decree -holder. He sued in the 
Revenue Court to eject the defendant from certain 
sir and khudkasht lands. On an application in 
the High Court to slay the proceedings : Held , the 
proceedings in the Revenue Court did not come 
within proceedings in execution of the decree, 
but weie Consequential on the decree of the High 
! Courl and on the fact that possession was obtained. 
I The matter was not within O. 45, R. 13 of the 
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C, F. CODE (ISOS) } 0. 45, R. 13, 

Civil Prccsdure Code. {Hears, C. J. and P C 
Bauer j ,) Chet Ram v. Ram Singh. 

64 I. 0, 152. 


_ 15 —Order of His Majesty in 

Council —Transitu ssion of — Power to impose 
conditions . 

Where a High Court acting under O, 45< R. 15 
or the C, P, Code transmits an order of h’s 
Majesty in Council to the first court for execu- 
tion it is competent to the High court to give 
directions to pay out the money on taking suffi- 
cient security from the decree holder. {Daniels 
and Waztr Hasan, A. J, C.) Rani Bijai Rai 
Koer v % Thakur Jai Indra Bahadur Singh, 

, 9 0, I. J. 5 . 

(1922) Oudh, 34 . 66 f C 982. 

~~ -0. 47, R 1 and 0. 41, R. 11— Appli- 

cation for review — Subsequeat appeal— Appeal 
?, U ^ a £ ly dlsmissed — Rtview incompetent See 
{I92i) Dig Col 324 Shivappa v Ram Chandra 
48 Bom, 1 : (1922) Bom. 130, 


C. P. CODE (1903), 0. 47, R. 1 

void or voidable. { Oldfield and Venkatasubba 
Rao, JJ.) Alamelu ammal v Rama Iyer. 

43 M, X J. 290 . 31 M L. T. 132 (H. C ) : 
(1922) M W. , 495 * 16 X W 440 : 

(1922) Mad. 446 


0. 47, R 1 and 0. 41 R. 27— Dis- 
cover of new and important matter after dec t ee 
Procedure to bring it before the couit . 

ordlIlar y w ay of bringing before the notice 
of the court new and important matter which 
was not within the knowledge of the applicant at 
the time the decree was passed should be by ap- 
plication for review and not by an application 
for producing additional evidence, when rebutting 
decree cannot conveniently be taken nor original 
matter be conveniently dealt with. The other 
party would be likely to be prejudiced by the 
matter having been brought before the lower 
courts and by not having a proper opportunity of 
(Prcemantle, J. M.) Swami Din 
v QamarJa han Singh. 

X, R, 3 A. 12 (Rev.) 

— — — °. 47. R. 1— Compromise decree — 
Setting aside — Grounds for— Separate suit — 
New and important matter -Discovery of 
A person u ho wishes to displace a decree pass, 
ed m terms of a compromise to which she was a 
party on the ground that she affixed her 
signature to the ^ compromise at the instance 
2 “ age ^ * n ^ n °rance of its contents, can 
• lrl f apP y for a review of the decree or 
institute a separate suit for the purpose. The 
mere fact that an application ti set aside the 
de £!“ e £ * 1S headed as made under S 151 C. P C. 
(which is clearly inapplicable to the case) does 
not preclude the court from dealing with thl 

one , for re . view ' lf the provisions of 
tee Code relating to review are applicable to the 

vOAv* 

The fact that a party to a compromise in terms 
of which a decee has been passed has affixed his 
s ? nam re tp a compromise at the instance of an 
agent m ignorance of its contents is new and 
wifhin tlie meaning of O. 47, 

«S^7ft'Vr^ hethe * r t h l circumstances that a 

l^trto^cowronnse affixed her signature t 

0n “^representation or ignorance of 
rtfs,, meaning and without enquiring as to its 
in cpn^equepce of her confidence in her 
a^en^ are sufficient to render the compromise 


*0. 47, R, 1 and 0. 41 R. 11— Dis- 
missal of second appeal — Review — New and im- 
portant evidence— Discover of. 

The High Court will not accept a review of a 
judgment in a second appeal dismissed unier 
O 41, R. li c, P. Code on the ground that new 
evidence to prove a fact has been discovered. 41 
C. 809 foil, ( Sanderson C. J . and Rtchai dson, J ) 
Sailabala Dei v. Gadadhar Hazra. 

36 C. X. J. 76 : (1922) Cal. 165 

~ 47, R. 1- Order as to costs— Review. 

See (1921) Dig. Col. 325 Braja Sundar Dasu 
Jagannath Dhar. 3 p a t. L . T . 67 . 

(1922) P. X. 

Fraud ^ * Review - Consent deci ce — 

The ground of fraud, when practised upon a 
party in connection with a petition of compromise 
upon which a decree was made, is a good ground 
for review. A remedy by suit is an alternative 
ana a more appropriate remedy. 13 C. W. N. 11Q7- 
10 c. W. N. 286 Ref. {Walmlley and Bucklltd, 
{/'[, Chandra Mohan Ghosal v. Prosunna 
Kumar Ma IT y. 64 I. C. 259. 

— 0. 47, R. 1— Review— Effect of — Pre- 
sentation of petition. (1921) Dig, Col. 326 
Bhagwan Bakhsh Singh v. Mauraji Kunwar 

(1922) Oudh. 148 : 66 I. C 205 


0. 47, R. 1— Review — Grounds for — 
Discovery of new and important matter-Sub- 
sequeni decision. 

A judgment delivered after the passing of the 

decree sought to be reviewed is no material on 
which an application for review can be based ■ 
for the new and important matter alleged to have 
been discovered must have existed at the date of 
the decree 24 M. 1 50 C. 119, foil 51 r c a°1 
dist. (Newboald, ] ) Kau Prasanra Guha 
CHOODKUR! V Bhagabati Debya. 64 I. C 324 


~ ■ ~,0 47, R 1 — Review — - Grounds for /?>»- 

-Etfet %[ gh C ° Urt S decmon ^ Privy Council 

The ground for review under O, 47 R 1 c P 
Code must be something which existed at the 
date of the decree and the rule does not authorise 
the review of a decision which was right when 
n was made on the ground of the happening of 
some subsequent event Where the lower court 
had decided a case following the decision of the 
High Court in a connected case which was sub- 
sequently reversed on appeal by the Privy council 
the reversal of the High Court's judgmenUs not 
a ground for review of the lower court's iudtr 
ment 24 M 1 (P. C.) ; 4 M. L X 86 f?,H n rZ 
3f0; 33 A S66 31 B, 128 j 13 M B, T. 225 - 3 S’ 
L. J 372 Ref ( Kumaraswami Sastri , J,) Ganna 
BATHITL4 VENKAMMA v, GANNABATHULA RAKQA 

WH.W, 

(1922) Mad 387 
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C. P. CODE (1908), 0. 47, B. 1, 


— — 0. 47, B. 1— Review— Grounds for— 

Diversity of opinion. 

The mere fact that another Judge is inclined to 
take a different view of the case from that taken 
by a Judge who originally decided the case, is no 
ground for review. 2U.B R. 608 : 2 U B R 

r 3 ? U ^ B * K 7 ; 10 L C * 993 Ref ' (Brown, J. 
C } ma Kyaw v, Ma Kyin (1922) U. B. 16 : 

64 I. G. 895. 


C. P. CODE (1908)j 0. 47, B, 8. 

for gracing review {Viscount Haldane) Chhatu 
Ram v. Neki. 30 H E. T. 295 {P Cl* 

3 Lab. 127 : (1922) P. C 112 : 43 II. E. J. 332 * 
26 C W. H. 697 : 16 L. W. 37 : 
(1922) Pat 435 : L. B. 3 P e 109 : 
41 P. L B. 1922 : 36 C. L. J. 459 : 
4 TJ. P, E. B. (P. G > 99 : 49 I. A. 144 : 

24 Bom. E. B. 1238. 


, . 47, B 1 — Review — Grounds for— 

Omission to raise a point of law— Error appa- 
rent on the face of the record 

A mere omiss.on to raise a point of law which 
had it been raised, nrght and probably would 
have brought aboit a different result is not 
necessarily a “mistake or error apparent on the 
face of the record" for which a review can be 
claimed 13 Cal 20 C.W,N. 109 {Dawson- Mt Her , 
C. J . and Coutts t J,) Kamla Prasad Chaudhuri 
v. KUnj Behari Mander. (1922) Pat. 1 * 

(1922) P 119. 

~ 0. 47, Br. 1 and 7 — Review - j 

Grounds for— %t Other sufficient cause' 1 — Dis- 
covery of new and important evidence— Effect of 

The “discovery of new and important evidence" 
m O. 47, R l C. P.C. would refer only to a dis- 
covery made since the order sought to beie- 
viewed was passed. It an application for review 
is vague and general on this point and yet the 
Court grants a review, it may be taken to have 
formed the existence of “other sufficient cause” 
within O. 47 R. 1 but in the latter case there 
would be no appeal. [Piggotl and Walsh, JJ,) 
Mussamwat Tirbeni Kunwar v. Mohan Lal. 

I. B. 3 A. 251 • 
(1922) AIL 366 : 66 I. C. 558. 

~T 47, B, 1 — Review — Sufficient cause — 

Place of hearing — Notice of — Judgment without 
consideration of evidence. 

Where in the notice of the hearing of an 
appeal, the place of hearing was not specified 
and the Commissioner purported to hear 
the appeal exparte on the day fixed and 
passed a judgment without a consideration of 
the evidence on record, Held, there was sufficient 
cause for a review oi judgment within the mean 
mg of O, 47, R. 1, C. P. Code. ( Hopkins , S. M, 
and Fremantle, J. M.) SaNjam Singh v. 0aya 
Ram * E. B 3 A. 249 (Bev.) : 

4U.P E. B. (B. B.) 79. 


, v i— review— tendency of 

appeal— Effect of. i 

Where an application for review is preferred 
before the filing oi an appeal, it is the duty of the 
Court to decide the application on the meiits not- 
withstanding the fact that an appeal has subse- 
quently been filed. 44 Cal. 1011; 32 M 415 toll 
( Dos and Ross, JJ.) Sham Lal Sahu v. Mt Nag 
Koer * 65 I. 0. 125. 


~~ “0. 47, Br 4 and 7— Revtew— Grant 

of application— Powers of appellate court. 

Where the Court of first instance grants an 
application for review on the ground of discovery 
ct new and important evidence not within the 
knowledge or power of the applicant at the time 
of the trial the appellate court will not generally 
consider the evidence afresh and disturb the 
conclusion of the lower court. ( Teunon and 
Newbould, JJ .) Amsika Char an Hazra v. Bhani 
Ram Rathi. , 64 I C. 219. 


; 47, B. 4 — Review — Notice to 

‘ opposite party ''—Parties on record See (1921} 
Dig Col. 326. Sura] pal Pandey v Utim 
PANDEy * 6 Pat. L. J 625 : 

3 Pat. E. T. 117. (1922) P.281, 


0 47, B. 5 --Judge not party to decree 
—If can grant review— Effect of . 

Where an appeal was heard by two judges, and 
thereafter on account of the absence of one of them, 
a revhv application came before the other judge 
sitting w’th a third new Judge and was granted : 

Held, the proceedings were entirely vitiated, 
as the terms of O. 47, R. 5 prohibited the new 
judge from taking part in the review. {Viscount 
Healdane ) Chh^ju Ram v. Neki. 


to m. jl, J. 332 
3 Lah. 127 : (1922) P. c 112 
T 30 M 1 T 295 (P. 0.) : 26 C. W jg 697 
16 E W. 37 . (1922) Pat. 435 ;U3 P. 0, 109 
41 P E, B. 1922 ; 36 G. L. J. 459 
4 D P. E. B. (P. C.) 99 : 49 X A 144 
24 Bom. E. B 1238- 


0 47, B. 1 —Scope of — Error of law . 

Where there is no mistake in computing the 
period of notice but only an error in law. in hold- 
ing that 15 days from tne 17th to the 31st inclusive 
of the month were sufficient, there is no suffici- 
ent ground for review. [Adami, J.) Akshy Kumar 
Bhattachafjee v. Agarwala. 

(1922) P. 308. 

"7 47* X — ** Sufficient teason” meaning 

of— Error of law , if a ground , 

The words “any other sufficient reason” must 
be taken ejusdem generis with the clauses preced- 
ing O. 47, R, 1 History of legislation in India 
traced. An error of law is not sufficient reason , 


0.47, B. *t— Order granting review— 

Appeal . 

An order granting a review of judgment 
cannot be questioned under any of the provisions 
of O 47, R, 7 C.P. Cede. ( Piggoti and Walsh, fj J 
Munnu Lal v . Kunj Behaiu Lal, 

20 A. L. Z. 517 : E. B. 3 A. 295 : 
44 All. 605 : 4 TJ. P. E- B, (A) 66 : 

(1922) All. 206 : 67 X. C, 317, 


0 47» Br, 8 and 11 — Review — Grant of — 
Appeal — Effect on original decree . 

A review commences ordinarily \\ ith an 
vxparte application. The court then may either 
reject the application at once or may grant a 
rule calling on the other side to show cuuse wlj^ 
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C. P CODE (1903), Seh II. p. 1. 

the review should oot be granted. In the second 
stage, the rule may either be admitted or reject 
ed and it is obvious that the hearing of this rule 
may involve to some extent an investigation into 
the merits. If the rule is discharged, then the 
case ends. If, on the other band, the rule is 
made absolute, then the third stage is reached ; 
the case is reheard on the merits and may iesult 
in a repetition of the former decree or in some 
variation of it Though, in one respect, the 
result is the same whether the rule be discharged 
or on the rehearing the orgmal decree be 
repeated, in law there is a mateual difference, 
for in the latter case, the whole matter having 
been reopened, there is a fresn decree ; in the 
former case, the parties are relegated to and 
still rest on the old decree-Con sequently the 
order appropriate to a discharge ol the rule is 
the rejection of the application ; an order so 
made terminates the second stage of the pro- 
ceedings, and there is no third stege tor ihe 
rehearing of the case. When the application lor 
a review is grained, the decree prevously made 
is vacated, with the consequence that an appeal 
preferred against that decree can no longer be 
prosecuted. But the parties can appeal from the 
final decree passed on review. Cases reviewed 
(Mookertee and Rankin JJ) GouRKRIS-ina 
Sarka v. NlLMADHAB Sha. 36 C. L. J 484. 

Sch II # paras 1 and 14 — Arbitra- 
tion — Reference to— power of court to refer — 
Matters outside suit— Award — Validity of. See 
(1921) Dig Col. 328, Peddapalayam Bodachari 
v . Peddapalayam Munyachari. 

65 I. C. 92. 

Seh. II Para. 1— Parties to reference 

— Objection to attachment under 0 . 27, R. 58, C 
P. C.— , Judgment debtor necessary party. 

Where a claimant objects to the attachment of 
property in execution of a decree and the matter 
is referred to arbitration the judgment-debtor is a 
necessary party to the reference (P C. Banei jiJ ) 
Basdeo Sahai v. Must. Saraswati. 

64 I, C. 469 

Sch II Para l— Reference — Minor 

parties— Duty of Court 

Wbere some of the parties to a reference to 
arbitration are minors, it is the duty of the Couit 
to ascertain if the reference is for the benefit of 
the minors {Kennedy, J. C. and Raymond , A, /. 
C.) Emnabai v. Fakir Mahomed. 

15 S. L E. 165 : (1922) S. 1. 65 I C. 50. 

Sch. II, para. 1 —Reference — Parties 

— Omission of some of the parties to join— Vali- 
dity of award . 

All the parties interested in a suit must join in 
the reference to arbitration and where only some 
pf £he parties agree to refer the award on such 
rfcferepce is void. (27 R . Chatterjee and New* 
boiddj f.) Dbbendra Nath Biswas v. Jogendra 
N4TH Biswas. , 641. C. 221. 

— Sch, II, paras 5 and 17 — Reference to 

arbitration Without the intervention of a court — 
one of the arbitrators refusing to act — Remedy. 
See (1921) Dig* Col. 529, Bhagwan Das v. 
9URDAYAL. . 64 I C. 459. 


C. P CODE (1908), Sch. II, p. 15. 

Sch .II, Para 8 — Filing of award — 

Date fixed for— Non appearance of parties — 
Effect of — Dismissal of suit. 

Where a judge dismissed a suit for failure 
of the parties io attend on the date fixed for 
fil'ng of the award even though the award 
was not filed on that date, the order of dismissal 
is improper and would be set aside. 

Since the filing of an award is an act of the ar- 
bitrator, the parties need not be piesent in court. 
A court has no power to supersede an arbitration 
in anticipation that the award will not be filed 
before the due date, (Das, J .) Maharaj Bhag^t 
v Harihar Bhagat. 3 Pat.L T. 346 : 

65 I. C. 144. 

Sch- II, paras 14 and 15 — Arbitra- 
tor— Misconduct— Ac ttng on evidence adduced by 
one party behind the back of ihe other . 

If an arbitrator receives documents from one 
party and bases h's award upon those documents 
without giving the other party an opportunity ot 
seeing those documents and of meeting the in- 
ferences deducible therefrom, he is guilty of mis- 
conduct and the other party can appeal to have 
the award set aside on that ground. (Marti neau. 
J.) Delhi Cloth and General Mills Co. v. 
Kidari Pershad. 4U.P I E. (Lah) 15 : 

64 I. C. 363 : 22 P. L E. 1922. 

Sch. II, Paras. 14 and 15— Arbitration 

— Award — Misconduct — Knowledge privately 
obtained by one of the arbitrators communicated 
to others, effect of. S<se (1921) Dig Col. 329 
Mohidin Sahib v. Ramaswami Chetty 

65 I. C, 676. 

— — g c b, II para 15 — Arbitration— Reference 

— Dispute as regards management — Scheme — 
Arbitrators appointing themselves as managers 
— Propriety of — Misconduct — Delegation of 
functions. 

Where the parties referred a dispute as 
regards the management of a trust to arbitration 
the arbitrators instead of deciding the dispute in 
favour of one or other of the patties appointed 
fchemsetves into a committee of management. 
Held that the arbitrators were not themselves 
the best Judges of whether they were fit persons 
to be mem »ers ot a committee of management 
and it «as impossible for them to avoid personal 
considerations when they came to consider the 
suitability of themselveo as members. The 
award was therefore bad. 

An arbitrator may delegate to a third person 
the performance of acts of a ministerial character 
but this doctrine cannot te invoked to cover a 
case where evidence was taken in the absence of 
one or more of the arbitrators. { Ashworth and 
Simpson , A . J. C) Pandit Sankata Prasad v m 
J^GANNATH, 9 0. L. J. 410 : (19 r ;2) Oudh 276. 

— — — Sch II para 15 — Arbiiratoi s— Joint deli- 
beration essential — Absence of one or some of 
the arbitrators— Effect on award — Waiver. * 

No doubt all the arbitrators must be present 1 ' 
during the whole of the deliberations buti^is 
open to the parties to wa ; ve the absence of one 
of them both at the time when the evidence is 
taken and ihe brae when their conclusion is 
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C. P. CODE (1908), Scb. XI, p. 15. 

reached. [Graves and Ghose, J ) Rama Nath 
Mtsra v, Ramranian Misar. 67 I. C. 866 (2). 

Sch. II, para, 15 — Arbitrator — Mis- 
conduct — Private communication with parties. 

Wnere an arbitrator makes private communi- 
cation with one of the parties to the proceedings 
before h m without the knowledge of the other, he 
is guilty of legal misconduct which justifies the 
setting aside of the award. If, however, the refe- 
rence itself authorises such communication, then 
there is nothing wrong in the conduct of the arbi 
trator* 4 A, L, J, 159 foil. [Piggott and Walsh , JJ ) 
Sia Ram v . Chet Ram. L R.3 A. 84 

Sch. II para 1 S— Arbitrate! — Misco. duct 

—rPnvate enquiries — Making of— When objec- 
tionable. 

Where the parties produced no evidence and 
the arbitrators made enquiries from the neigh- 
bours of the parties and there was nothing to 
show thai the inquiries were not made in the 
presence of the pariies, the award, though no 
doubt based on hearsay and conjecture must be 
upheld, {Le Rossignol. J) Budh Ram v. Chandu 

67 I C 866 (1) 

—Sch II, para 15 — Arbitration — Pri- 
vate inquiries authorised by agreement of parties 
Award based on such — No misconduct* See C. 
P. Code, S 115 and Sch. II, para. 15. 

20 A L J. 125 

*Sch, II, Para 15 — Misconduct — Pri- 
vate enquiry by arbitrator. 

Where the terms of a reference to arbitration 
do not authorise the making of private enquiries 
by the arbitrator behind the back of the parties, 
the arbitrator making such inquiries is gudtyof 
misconduct If a court in such a case supersedes 
the arbitration, it cannot be said to act illegally 
or with material irregularity. ( Piggott and Walsh y 
JJ.) Gangasahai v, Baldeo Singh. 

20 A. I. J. 117 : L R, 3 A* 104 : (1922) A. 64 

65 I. C 779. 

Sch. II, Para. 15 — Misconduct-Private 

enquiries by ai bihaior — Effect of 

Where the parties had given the arbitrator the 
widest possible powers and had expressly bound 
rhemselves to abide by bis decision in whatsoever 
rrfaftner he might see fit to arrive a L the arbitrator 
cannot be said to be guilty of misconduct if he 
bases his award on private inquiries and the 
court acts without jurisdiction if it refuses to pass 
a deciee in terms of the award on that ground. 
{Piggott and Walsh , JJ.) Haji Husain Baksh v. 
Firm of Lachhman Das Mathura Das 

I R, 3 A 106 : 64 I. C. 934 

— Sch II, Paras 15 (1> (c) and IB— Award — . 

Invalidity of — Ap peal—Revi Ston 
The words ** being otherwise invalid'* in Sch. 
II para 15 (1) (c) are intended to give effect to the 
principle of finality to awards. 

Where the Judgment is according to the award 
there is 1 ho appeal fcor a revision. 29 C, 167 Ref. 
[Kennedy , J. C* and Raymond, A, J. C) Emnabai 
v. Fakir Mahomed 15 S t L. R. 165 * 

(1922) 3 1 : 65 I. C 50. 

r — — J&eh. II,- para 16.— Arbitration — Award 

’-decree passed before expiry of time far filing 


o. P. CODE (1908), Sch II, p. 18, 

objections. See (1921) Dig. Col. 332 Mani Ram 
v. Ram Asray. 64 I. C. 90. 

Sch. II. Para 16 cl. (2) — Appeal — 

Revision — Decree on award without hearing ob- 
jections. 

Where a court passes a decree on an award 
overruling the objections of a party without giving 
him an opportunity to substantiate them by evi- 
dence, there is a revision, but not an appeal against 
the decree. 89 P, R. 1902 foil 12 A. 422, 29 A. 
584 dist ( Abdul Raoof J ) BhaGat DarbaRI 
Ram v. Bhikha Ram. 3 Lah I I. 487 : 

20 P I, E 1922. 

Sch, II paras 17 and 5 — Arbitra- 
tion — Reference unt/tout intervention of court — 
Refusal of arbitrator to act— Right to obtain 
order of reference . 

On a reference to arbitration without the int 'r- 
vention of the court, one of the parties declined 
to act after the proceedings were begun. Held 
that it was competent to the court to make an 
order of reference under para 17 Sch, II C. P, 
Code on the application of one of the parties and 
to appoint a new arbitrator under para, 5 even in 
the absence of a provision to that effect in the 
deed of agreement. ( Walsh and Ryves , JJ.) 
FAZAL I I.A HI V. PRAG NARAIN, 

44 All. 523 * 20 A. I, J. 327 ; L. E 3 A. 434 : 
4 U P. L. E. (A) 156 : (1922) A. 133 : 67 I» C. 739. 

-Sch. II, para 17 — Minor— Mahomme- 

dan minors — Mother dc facto guardian— Not com- 
petent to agree to reference to arbitration affecting 
minor's propeity — Consent invalid— Subsequent 
consent by certificated guardian— Effect* of. See 
Mahomed an Law— Guardianship. 

26 C. W, N. 246. 

Sch II para 17 — Right to Obtain 

reference through couit . 

Where a party has gone to arbitration in which 
*f he had refused to go to arbitration an order of 
refe r ence would have been made under para 17 
Sch. TIC, P, Code, it is too late for him, when a 
d fficuity arises at a later stage of the proceedings 
which has not been provided for unless an order 
oi reference has been made, to dispute the right 
of his opponent to obtain an order of reference 
under para 17 Scb, II C. P. Code, [Walsh and 
Ryves , JJ .) Fazal Ilahi v . Prag Narain, 

44 A. 523 : 20 A. L. J* 327 : E. B. 3 A. 434: 

4 XL P. L R, (A). 156 : (1922) AIL 138 s 
67 I. C. 739, 

Sch. II, para, 18 — Arbitration — Pen- 
dency of —Institution of suit -Effect of. 

The institution of a suit has not ipso facto the 

effect of superseding a previous reference to 
arbitration, dealing with the same subject* 
matter - but if after the institution of the suit 
neither party applies for a stay of the hearing ot 
the suit under Sch* II, para 18 ot the C. P. Lode 
edher at the time of the settlement of issues or 
before, the effect of such a failure is to supersede 
the arbitration for good ; and any decision which 
might be arrived at in that suit would be binding 
on the parites as if no such reference to arbitra- 
tion had been made prior to the suit T 41 Mad* liSv 
1? h, Uh 75 ref. If an application is raadq 
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C * P. CODE (1908), Sch. II, p. 18, 

under Sch II, para II for the stay of a su t and 
su''h stay is granted, the arbitration can proceed ; 
but if such stay is refused and the order refusing 
the stay becomes final, the arbitrator becomes 
functus officio There is, however, a third 
contingency, viz., where no application for stay 
is made within the tune allowed by law The 
effect of the institution of the suit and its decision 
would in such a case equally be to supersede the 
arbitration and render any award made therein 
after the institution of the suit unenforceable 
( Kanhaiya Lai , 7. C ) Baihab v. Budhua. 

25 0, C 63 * (1922) Oudh 158 : 68 I. C. 235, 

Sch, XI, paras 18 and 20 — Award 

— Institution of suit pending ai bitralton — 
Effect of — Power of arbitrators — Stay of suit. 

Where for the determinadon of the controversy 
between the parties, two competent tribunals are 
available, the court and the arbit-ators, and the 
plff. chooses the latter but in fact has recourse to 
the former, it is not open to the deft, to enforce 
specific performance of the contract or to plead 
the contract as a conclusive bar to the suit, but 
the deft, mav apply to the court to stay the suit 
in the exercise of its judicial discretion so as to 
enable either of the parties to obtain a decision 
from the arbitrators. When the court is apprised 
that the suit has been instituted in contravention 
of an arbitration agreement the court has a 
discretion to stay the suit. The burden lies on 
the plff to show that some sufficient reason exists 
why the matter should not be left to be decided 
by the arbitrators and not on the deft, to show 
that no such reason exists, it is the prim a facie 
duty of the court to act on the agreement between 
the parties. 

46 C. 1041 ; 47 Cal. 752 • 41 M. 115 Rel. 

As soon as the suit is instituted the arbitrators 
lose their authority. If the deft, still desires that 
the controversy should be decided by arbitration, 
he must endeavour to obtain a stay of the suit by 
an appropriate application under Sch. II para. 18 
C- P. Code. If the application is refused by the 
court in the exercise of its discretion, the remedy 
by arbitration ceases t > be available. If the suit 
is stayed, two possible contingencies may require 
consideration. If the arbitrators have not yet 
made an award, they are free to bring their 
proceedings to a termination and make an 
award in accordance with law. If, on the other 
hand the arbitrators have made an award after 
the institution of the suit, the award cannot be 
pleaded as an effective bar of the suit The 
award so made should be brought up before the 
court under Sch- II para. 20 C. P» Code; the court 
will refuse to enforce it under para 21 read with 
para 14 (c) ; and as the award will thus stand 
cancelled because made without jurisdiction, the 
arbitrators will be left free thereafter to resume 
their proceedings on the basis of the original 
reference. {Mookerjee and Chatzner, JJ } Sarat 
€*ia»i>ra Sen v, JRajkumar Mookerjee. 

-.a f > * u , i v36€, m If, 967 : 35 C. L. J. 482. 

’ K ,« V'* 

^ ■ — Sch. n. Fara. M ~ Contract to supply 

goods— Arbitration 'clause— Non- delivery of part 
of goods — Stay ofsuk—Discretion. See (1921.) 
Bio. Col. 333 GanEsh B&s Ishar Das v. Durga 
Bat jagan Nath.* . - (1023) Lab, 97. 


C. P. CODE (1908), Sch, II, p. 20 

Soh II, paras 18 and 23 — Reference 

to arbitration— Stay ot suit — Removal of stay — 
Power to proceed with the trial of the suit. See 
{1921} Dig Col 334 Laxman Upendra Sham- 
bog v Mvhjunath Damoder 64 I C 289. 

Sch. II, Para 18 — Reference to arbi- 
tration — Subsequent suit— Waiver of right to 
arbitration , 

Wnere after a reference to arbi ration one of 
the parties brings a suit against the other and the 
latter deliberately refrains from appl^mg for stay 
of the suit he must be deemed to have waived his 
right to arbitration. 47 Cal. 752, 41 Mad 115 not 
foil. { Piggott and Walsh JJ) Chimman Lal Posti 
Mal v. Firm Phool Chand Fatehchand. 

44 A 292 : L. R. A, 96 : 20 A, L. J, 128 : 

(1922) All. 48 : 65 1. C. 795. 

-Sch II, para, 18 — Stay of suit — Arbi- 
tration clause m indent— Bills of Exchange — 
Acceptance by buyer . 

A buyer placed an indent for the purchase of 
certain cotton goods with the seller, who, after 
shipment of the goods drew bills of exchange 
against the buyer. The buyer accepted the bills 
but subsequently refused to pay. In a suit by the 
seller upon the accepted but unpaid bills, the 
buyer relied on a clause in the indent that it any 
claim or dispute arose in connection with the 
contract it should be referied to arbitration and 
applied for stay of proceedings under Sch. II para 
18 of the C P. Code. The seller relied on a clause 
m the indent to the effect that the bdls drawn by 
the sellers on the buyers must be accepted and 
paid at maturity notwithstanding any objection 
the buyers may have regarding any variation in 
the terms of the indent. Held , that the buyer 
could not claim a stay of proceedings in the suit, 
2 Lab. 19 dis t.(Scott Smith and Abdul Qadir.JJ) 
Radha Bihari Diwan Singh v G.B. Alexander. 

2 Lah. 335 ; (1922) Lab 353 : 66 I. C, 43. 

— Sch, II para. 20 — Absence of arbitrator — 

Objection — Waiver, 

If a party to an arbitration proceeding fails 
to take an objection to the absence of one out of 
several arbitrators, he will be deemed to have 
waived Ins right to take objection to the whole 
of the irregularity caused thereby and the award 
must be filed. {Greaves and Ghosc JJ ) RamNath 
Misra v. Ramrangam Misra. (1922) Cal. 181, 

Sch II, para. 20 — Applicability — Stran- 
ger to arbitration — Application to file , 

A person who is a stranger to the submission to 
reference and uuder no obligation to abide by the 
award could not be said to be a person interest* 
ed in the award within Sch. II para 20 C. P. 
Code. [Ashworth and Simpson A. J C.) Pan- 
dit Sankara Prasad v Jagannath . 

9 0. L. J 410 • (1922) Oudh, 27$. 

Sch. II, paras, 20 and 21 — Arbitra- 
tion-Award - - Private reference— Compromise 
modifying award— Decree on award . t 

Held by Daniels and Lyle A . /. C. (Ka^jbri^a 
/. C, dissenting ) that a court is competent 4 
on an application under Sch II para 20 C. K <j* 
to pass a decree on an award as ’modified < by- a 
lawful compromise filed by the parties and that- 
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C, P CODE (1908) Sch II p. 20. 

from a decree so passed no appeal lies except in 
so far as the decree is in excess of or not in 
accordance with the award so modified, 31 C 516, 
45 B 245 ; 37 B, 630*. 2 Lah. 114 , 27 A. 526 , 29 
M S03, 4 Pat. L. J. 394 ; 30 P R. 1 914 ; 21 C L 
J. 248 Ref. ( Kanhaiya Lal % J C. and Danish, A 
J* C ) Hakim Fazal Ahmad v . Enayat Ahmad. 

9 0. I.. J. 219 : (1922) Oudh 189 : 68 I. C. 209 

Sch. II, Paras 20 and 21 —Arbitration — 

Private reference — Institution of suit prior to 
commence me tit of proceedings by arbitrator s — 
Effect of — Award — Enforceability of — Jurisdic- 
tion of aibitr a tors - Legality of the cant* act of 
submtssnn— Enquiry into— bint to set aside the 
award —Mamtai liability . 

Where an action has been commenced on a con-^ 
tract containing a provision for re'erence to an 
arbitrator of any dispute arising unier the con- 
tract and is pending, no application to stay the 
action having been made or such application 
havng been made and refused, an award made by 
the arbitrator under the provision for reference 
upon the subject matter of the action, subsequent 
to the commencement thereof and withoutthe con 
sent of the plaintiff is invalid and will not afford 
defence to toe action When the same matter 
comes before two tribunals a public tribunal 
appointed by the Sovereign and a domestic foium 
chjsen by the parties, and no order is made 
staying tbe proceedings before the one or the ; 
other, tbe public tribunal alone must decide that ; 
matter and cannot be hampered by any adjudma- ; 
tion by t^e private tribunal. Neither can that 
adjudication be pleaded as a bar to the action, nor 
can it be allowed to affect the merits of the deci- 
sion given by the public tribunal. The law does 
not permit the same question to be dec ded by a 
court of law as well as by an arbitrator, and it is 
only wnen the dispute between the two tribuuals 
is identical that a decision given by the arbitra 
tor must be treated as ultra vires. There is no 
authority in support of the proposition that an 
award made after the commencement of an 
action mud be treated as invalid even though 
the award deals with a quest on wh’ch is not in 
controversy m the action. 47 C. 752, 47 C. 849, 
41 M. 115,66 I. Cl 150 dist. An award made 
after the commencement is not invalid if it deals 
with a question not in controversy in the action. 
{Shadt Lai , C. /. and Campbell , /,} Jai Narain 
Balen Lal v . Narain Das Jaini Mal. 

3 Lah. 299. 

Sch. II para 21— Award— Judgment 

an4 decree — Subsequent suit to set aside the 
award. 

Matters heard and determined in proceedings 
under para 21 of Sch II to the C* P. Code 
cannot he reopened in a subsequent suit between 
the same parties and brought for the purpose of 
setting aside tbe awai d and the decree following 
upon the judgment pronounced in accordance 
therewith. 26 C, 757 Ref* (Tetmon and Richard - 
son, JL) Guru Charan Sirkar v. Uma Charan 
Sirker. ' 26 C. W. N. 940. 

Sch. II para 21— Private reference- 

Ar bitra tion— A wa rd—De ath of parties pending 

Y— 23 


C. P. CODE {1908} Sch III p. 7. 

hearing — Minor representatives not impleaded — 
F ffect of — No prejudice. 

The parties to a dispute referred it to arbitra- 
tion agreeing that they and their heirs would be 
bound by the award. The adult parties adduced 
all ihe oral evidence and filed all the dccuments 
before the arbitrators. During the hearing of the 
arguments it was brought to the notice ot the 
arbitrators that one of the parties had died, 
thereupon the arbitrators gave time to bring on 
record the minor representatives of the deceased 
and for appointment of a guardian. Nothing was 
done within the tune and thereupon the arbitra- 
tors gave their award. On an application to the 
court to file the award, it was objected that the 
award was not binding because the minors had 
not been represented in the proceedings. Held 
that having regard to the terms ot the reference 
and to the tact that the interests of the minor were 
properly represented by the other parties on 
record, the award was binding on all the parties. 

It is true as a general principle that a person 
who is not a party to or properly represented in 
any proceedings should not be bound by those 
proceedings But proceedings before arbitrators 
are not intended to be carried on according to the 
rules of procedure contained m the C. F. Code. 
It there is a binding reference to arbitration all 
that is necessary to be seen is that there is a 
substantial representation of the different interests 
before the arbitrators. There is no rule of 
procedure by which the arbitrators could sub- 
stitute the legal representatives of a deceased 
party or appoint guardians-ad litem for infants. 
If it be held that the arbitrators could not go on 
with the arbitration if the representatives oi some 
other persons did not choose to come before the 
arbitrators, the result would be that although the 
reference would not abate on the death of a party 
under the law the arbitrators would in fact be 
unable to make an award and the arbitration 
would come to an end. The question therefore 
whether the award given in the absence of the 
representatives of a deceased party would be 
binding or not depends on the circumstances of 
the case. It there has been a substan ial repre- 
sentation of the interests of the legal representa- 
tives by the other parbes*on the record and if the 
enquiry is full and fair, the award will be binding 
and a decree could bs passed thereon. 31 AIL 572; 
15 C. L. J. 360 dist { Woodroffe and Gkose JJ t ) 
Binayakpas Acharya Chowdhury v. Sasj 
BhusAN Chowdhry. 26 0. W. H, 804 : 

(1922) Cal. 226- 

— Sch II* para 21 (2) - Ex parte decree 

based on an arbitration award — Setting aside — £L 
p. C M O. 9, R. 13. See (1921) Dig. Col. 335 
Mahabir Prasad v. Bal Kishun Das, 

* 1 Pat. 48 : 3 Pat, L* T, 29 : (1922) Pat. Y6 : 

(1922) P* 376, 

Sch, II para 22— If controls S, 21 of the 

Specific Relief Act, See Specific Relief Act, 
S, 21* 64 I- C ‘ 204, 

— Sch, III, paras 7 and 11 — Execution 

before collector— Exclusion of time— When 
missible* s * 
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C. P. CODE (1903) Seklllp, 11. 

The period during which execution proceedings 
are pending befoie the collector can be excluded 
only in cases where a provision has been made 
under Sch III para 7. for the satisfaction of the 
decree and where the dec: ee-holder has m 
consequence been temporally deprived of his 
remedy. Where no such provision is made for 
the payment of a decree, the mere fact that the 
collector is tak’ng steps to satisfy another decree 
holder who had attached the same property is no 
ground for excluding time 1 N. L. R 180 Dist 
( Dhobley A. J , C.) Bhaurao v. Lahanu. 

64 I. C. 855 

Sch, III para 11 — Execution of ' 

decree by collector — Power o } debtor to alienate 
property — Scope of the restriction — Pei mission 
of Collector 

While a decree is under execution by the 
Collector it is illegal for a civil court to issue 
process against the property and this illegality is 
not cured bv the mere tact that subsequently the 
collector ceased to have charge of the execution 
proceedings. The permission of the collector tor 
a mortgage by the judgment debtor need not take 
the form of a certificate under O. 2b R. 83 C, P. 
Code. It is enough if the collector knows of the 
mortgage and gives sanction to it in writing 
{Daniels J. C, and Dalai A. J C.) Sheikh 
Mahomed Muzaffar Ali v. Bhagwvti Prasad 
Singh 66 I. C 642, 

sch. Ill, para 11 — Object of — Attach- 
ment before judgment —Mortgage during pen- 
dency of 

The object of Sch III para 11 C. P, C. is to 
protect the debtor as far as possible irom the 
risk of losing his property wholly or for ali time 
and mere attachment before judgment cannot 
defeat that object for by such attachment alone 
the property is not exposed to the risk of such 
loss. Attachment before judgment is not a pro- 
cess in execution of decree for at the time of 
attachment there is no decree and no process 
that could be issued in execution of the same is 
consequenty an attachment before judgment is 
not prohibited by Sch III para 11 C P. Code. 26 
C, 531 Ref. [Kotvaf A. J . C.) BansilaL v 
SlTRAM. (1922) Nag. 238 : 68 I. C. 188. 


| COMPANY 

i 

! had been illegally sold. [Scott Smith > J ) Amir v. 
j N*dir Alt 68 I C, 733 

| COMPANY — Aj tides of Association — Agreement 
| by ptomotcrs before incorporation affixed — Effect. 

i Affixing a copy of an agreement between the 
j promoters of a company and third parties, to the 
’ Articles of Association cannot m law amount to 
the formation of a contract between the company 
and such third party. [Chevts, J,) Surendra and 
Coy Funjab Tannery Coy. 68 1 C 787. 

Contract by promoters befoie mcorpoia - 

f ion— If binding— Ratification. 

A Company cannot ratify or adopt a conti act 
entered into by a person on its behalf before in- 
corporation though it may enter into a new con- 
tract embodying the terms of the old One or 
adopting the old one. ( Chevis /.) Surendro and 
; Coy v> Punjab Tannery Coy. 
j 68 I 0 787. 

| Liquidation— Seemed creditor— Rights 

i — Right to interest— Winding up older. 

In matters of liquidation the rules relating to 
bankruptcy are, as far as possible, applicable. 
When a company goes mtolliquidation a secured 
creditor may realise his security and prove for 
any outstanding balance. The remaining assets 
would be liable for such piincipal and interest as 
was due on the date of the winding up order, A 
secured creditor is in the case of liquidation ,on 
the same footing as in that of insolvency proceed- 
ings, The property hypo hecated is liable-fox the 
whole claim, principal and interest, "up to date of 
realization, and it is only the liability of the 
remaining assets that could be affected by the 
winding up order, 7 B 455; 12 B 272- 15 I. C. 
860 ; 38 B. 359 JRel. [Bioadway and Martineau * 
JJ)s Ram Chand v . Bank of Upper India, 

3 Lab. 59 : f 1922) Lai 281. 

7 Shares — Transfer incomplete — Effect 

See Gift ' 48 Cal, 986' 

Shares — Transfer of Formal i- 

ttes necessity for— Inchoate transfer— Rights of 


CIVIL RULES OE PRACTICE (1905) MAD.) R, 
277 and exception there to— Scope and ap- 
plicability — 44 In any matter connected theie- 
wtth 99 — Meaning— Connected suits- Exception 
it) rule — Refusal to engage services of pleader 
— What amounts to. See (1921 (Col. 335} 
Ramaungam Pillai v . The Official Receiver, 
Trichinopoly. 

64 I, C 524. 

CO-HEIRS— Adverse possession— Possession of 
oraE not adverse, S^e Adverse Possession 

r 4 U P L R, (B. R.) 10. 

0-M0RTO4^ORS— Saie by one of equity of re - 
, fff$T on—fkffect on 0th ers. 

The sale by one co-mortgagor of the whole 
f^dempt the mortgagee is illegal 
Jibe. latter $aunat found upon it a title by 
erse possession against those wfeos<> sharfj 


i z~.CZ <./ i+noj ot — ignis or 

transferee- C.P. Code O. 21. Rr 46, 76, 79 and 80 
— Discretion of directors in recognising transfer. 

A deed of transfer of shares in a company not 
complying with the formalities prescribed by the 
Indian Companies Act and the Articles of Associ- 
ation of the Company, is invalid as against a per- 
son, who has purchased the shares in a sale m 
execution held under the provisions of the C. P. 
Cocte. When the law prescribes a mode of trans- 
^[ share ® in a limited company, compliance 
w.th that mode is necessary before property ban 
pass so as to confer title on the transferee as 
against third persons. A transfer of shares in a 
company otherwise than as is provided by the 
Indian Companies Act and the Articles of Assoeia*- 
turn, may confer a right in equity on the trans 
to compel the vendor to execute a '.proper 
ance and the transaction evidenced byi 

agreement to :gon y<gy. m . 
able of being perfected into an absolute conveyance 
n with the prescribed formalities, 

u niff then, the transfer is inchoate and : rhe trans- 
feree cannot claim priority over a court aocoqn 
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COMPANY 

purchaser of the shares, (1902)2 K, B. 427 and 
40 Mad. 1134 foil 31 Bom. 76 wot foil. 

Obiter : — It is open to the Directors of a 
Company in the bona fide discretion vested in 
them under the Ind’an Companies Act and the 
Articles of Association, to refuse to recognise the 
purchaser of the shares of the company m a court 
auction, as a shareholder in the company 
( Kumaraswami Sastn and Deva Doss JJ } Tade 
palli Nagabhushanam v . Sri Ram Ramachandra 
Rao. 45 Mad. 537 : 42 M» L. J. 449 * 

30 M. L. T. 231 (H C ) : 15 L. W. 470 
(1922) M. W N. 331. 

— — Winding up — Fraud — Waivet 

The mere fact that there has been a fraud in j 
the promotion or fraudulent mis representation m 
the prospectus, will not be sufficient to found a 
winding up order as the majority of share holder* 
may waive the fraud, (Sanderson C J and 
Richardson, J) Oriental Navigation Coy v 
Banaram Agarwalla 49 Cal 399 

(1922) Cal. 865. 

COMPANIES ACT (VI of 1882) S 4— Unregistered 
Business Association of moie than twenty mem- 
bers -Suit by one member for refund of capital 
advanced, bee (1921) Dig. Col. 337 Ram Kumar 
v. Nem Chand. 64 I C. 447 

COMPANIES ’ACT, (VII of 1913) S. 4— Sub S. 1— 
Partnership— Test of — Debtor and creditor — 
Agreement between a editors inter se 
The use of the word “ partner ” or “ partner- 
ship '* in An agreement between several persons 
jointly advancing money does not necessarily 
show that there was a partnership between them. 
The parties may call themselves partners, but if 
it appears that one party is to do nothing more 
than advance money to the other and is to be ie 
paid by a share of the profits they must be treated 
as debtor and creditor. 4 All. 74 foil. ( Dhobley . 4. 
J. C) Mahomed Jusuf v. Pir Mahomed. 

(1922) Nag. 67 . 65 I C 368. 

S. 38 — Application for lectification of 

register— Question of title— Discretionary power 
of court to refuse to decide such question — 
ADpeal — Enquiry into transfer- Waiver. See (1921) 
Dig Col. 338 Union Indian Sugar Mills Co., 
Ltd. v. Jai Deo. 44 A. 51 * L. L 3 A. 56 : 

' ' (1922) All. 258 • 65 I C 291. 

Sg. 38 and 91 B — Company — Articles 

of association — Quorum of directors — Resolution I 
of directors to allot unissued shares to some 
directors— Validity See (1921) Dig. Col. 338. Sir 
HORMUSJI A Wadia In re . 64 I. C. 933 

— * S. 72 — Promissory note — Signed by 

Secretary , Treasnicr and agent— Liability of com- 
pany. 

A company purchased certain machinery and m 
lietf theredl one of its secretaries and treasurers 
executed a, promote signing it in his own name. 
The'prdnbte was on a sheet of paper printed with 
the name of ,the company and bearing a Stamp 
impression of Ihe company. Held the pronote 
was signed pn behalf of the company and it was 
tierefore liable on the note. (Macleod H C, J. and 
Cayajec.J.) Poona Chitrash* la steam Press 
v, QiJan vn Industrial and Trading Co. 

24 Bom L. R. 355 67 I, C 94l 


COMPANIES ACT S 284. 

S. 101 — Additional Distncl J udgel-Juns* 

diction of Punjab Courts Ad (1888) S 36. 

The Additional District Judge has jurisdiction 
to make all orders which the District judge can 
in Wl!ic *ing U P of a com cany. (Lord 
Phtlhmore) Bfiiari Lal-Bllaki Ram v, Kundal 

Lal * (1922) P. C. 361. 

g s 150 and jgg — Older for payment 
■—Right of transferee to enforce— Dissolution— 
Liquidation— Effect of. 

A person to whom the liquidator has transfer- 
red a payment ordei made by the court under 
S. 150 of the Companies Act against a contributory 
is entitled to invoke the summary jurisdiction o'f 
the court for the purpose of recovering money due 
from the latter. J 

The circumstance that the company has been 
finally d’ssolved does not prevent the assignee 
from seeking relief from the liquidation Court^and 
render it necessary for him to bring an action for 
the recovery of the money. (Shadt Lai C. J. and 
Wilberfoice, J.) Bawa Pakduman Singhs/. The 
Pioneer Jewellery Company, Limited. 

3 Lah. I, J. 382 : 67 I. C, 443 

3. 162 — Compulsory winding up — Reso* 
hit ion for voluntary winding up K 

Where the Judge had not decided whether there 
was a valid resolution for voluntary winding up ; 
or that there was any valid ground tor making a 
winding up order, but he directed the meeting of 
share-holders to be held and then, beciuse there 
was a considerable majority of the share-holders 
who voted at that meeting in favour of winding 
up and then made the compulsory winding up 
order. Held : it was not a sufficient ground for the 
compulsory winding up erder. Tne mere fact 
that a majority ot the share holders, who voted at 
the meeting, were in favour of winding up the 
company either under supervision of the court or 
by the court compulsorily is not sufficient to 
justify the court in making the compulsory wind- 
ing up, especially where there was no valid reso- 
lution- for voluntary winding up, (Sanderson, CJ. 
and Richardson , J) Orienial Navigation Co. 
Ltd , 7/. Bh anar am Agarwai la. 49 Cal 399 : 

(1922; Cal. 365. 

S. 179 (c) Salt. — Lessee as buyei — 

Validity . 

In the course of the winding up a company the 
official liquidator found it convenient to let out a 
Mill for a fixed period, and sell it when the mar- 
ket was favourable. Before the expiry of the 
lease, circumstances occured which made a sale 
necessary and so the cuurt gave the lessees an 
option to purchase and sanctioned as tie. Held 
u ider the circumstances, it was the only possible 
couise for the court to iolLw. (Laid Philltmore) 
Bshari Sal v. Kundan Lal. 

(1922) B. C. 361 <B. C.) 

g 234 Ptocedure — Winding up com - 
menced before new Act came into force— Appeal 
— Notice * rtr 

Where proceedings in wind*ng up werec^m- 
menced before Act VII of 1913 came into force, 

S, 284 lays down that for all purposes connected 
wi h tie wmdmg vn, the oil Act shoull hi re- 
garded as m fo-ce. An appeal against the order 
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of the District Judge must be fibd and notice 
served in such a case within 3 weeks of the order 
as laid down i i S. 169 of the old Act ( Chevis J .) 
Hem Raj v. Punjab Tannery Company. 

68 I C 792 

COMPROMISE — Binding nature of — Alien- 
ation by widow — Suit to set aside — Compromise 
— Subsequent claimants when affecte i . 

A Hindu widow in possession of husband’s 
estate alienated it m favour of her son-in-law. 
The reversioner brought a suit lor declaration that 
the abenfction was null and void To avoid a 
costly and protracted litigation the parties entered 
into a compromise as a result of which they made 
certain arrangements for the enjoyment and dis- 
posal of the properties. Held thaQ the compromise 
was valid and binding on persons derivng titles 
from the alienee. It was also not competent to 
plain* iff who had not bee i born at the date of the 
compromise to impeach it by a suit {Broadway 
and Abdul Qidir J] ) Mt Malto v. Fakir it. 

4. Lah. I J 27 (1922) Lah 115. 

Binding nature of — Compromise by 

gu irdian — Actings of the pai ties —Estoppel 

Even where a compromise or settlement i& 
considered to be defective or inchoate and 
insufficient to make a final and validly concluded 
agreement, the subsequent ac s of the parties may 
be such as to supply all defects. In fact, when 
the ac i gs and conduct of she pa* ties are founded 
upon it, as in the cise of a part performance of 
an agreement, he locus penitentiae which exists 
in a situation where the parties started upon 
no hing but an engagement which is not final or 
complete is excluded, for equi y will, support a 
transaction, clothed imperfectly, in those legal 
forms to which finality attaches after the bargain 
has been acted upoa 

The conduct of minors however cannot be 
pleaded in defeasance of their right to repudiate 
the act of their guardians during ihcir minority. 
But if their guardians had acted for their benefr, 
andaftir attaining majority they continued to 
derive the benefit which the transac'ion conferred 
on them, it is not open to them to take advantag * 
of the absence of registration , particularly when 
the parties can no longer be restored to theii old 
positions without materi d prejudice to the interest 
of one of them, (Kanhaiya Lai J.C) R aghubar 
v. Ram Bharose. (1922) Ondh 217: 

66 I C. 412. 

— CoumeVs powers as to — Limitation — 
Failure of client to repudiate in time— Effect. See 
Legal Practitioner. 3 Pat. L T 371. 

Decree-Compromise going beyo id tha 

subject matter of the suit*— Procedure— Form of 
the decree. See C. P, Code, O, 23, R. 3. 

651 C 147. 

— Effect of— Disputed title— Mistake of 

lam* 

* eotopromise of a disputed title or a doubtful 
right is not rendered invalid because it proceeds 
on 3 wrong legal ground. The justification for 
the compromise is that the parties do not know 
What the courts will ultimately decide and 
prefer to setttle the matter amicably and avoid 


CONSENT DECREE. 

the expense of further litigation If a compromise 
could be attacked on the ground that if the issue 
had gone to trial the coutt would have decided it 
differently, the whole object of the agreement 
would be defeated and no compromise would be 
vsafe from attack. ( Daniels and Lyle , A J C,) 
Kuar Nageshar Sahai v. Kuar Mata Prasad 
25 0. C. 189 9 0. L J 235 : (1922) Oudh 236. 

COMPROMISE DECREE — Effect of — Decree token 
operative , 

A compromise becomes operative when it is 
embodied in the decree. Therefore if the com- 
promise fixes any time for the domg of an act, the 
time is to be calculated from the date of the decree 
and not from the date ot the compro mse. {Daniels 
/, C.) Ilahi Raza khan v. Mt. Taiba Begam. 

9 0 L. J. 53 * 661 C. 273. 

Effect of— Binding on parties . 

A compromise decree is just as binding on the 
parties as a decree on contest but the decree has 
no greater validity than the compromise itself. 
{Chat ter jee and Panion,] J.) Rajendra Kumar 
Bose v Biswarup Dey. 35 C. I J 173 : 

64 I. C 603. 

* Family arrangement — Settlement of bona 

fide dispute — L' mired owner — Compromise when 
binding on reversioner See Hindu Law-Limited 
owner. 20 A L. J 251. 

-Knowledge of facts— Essential to vtidity 

of See (1921) Dig. Col. 343. Satish Chandra 
Ghosh v. Kalidasi 26 C W. N 177 : 

(1922) Cal 202 : 68 I. C 577. 

Legality of— Public trust — Succession to 

office See (1921) Dig. Col 343 Venkatachalam 
Chettiar v. Ramanathan Chettiar. 

15 L. W. Ill : 31 M L. T. 52 (H C.) : 

(1922) Mad, 429. 

Setting aside— Effect of— Status quo ante. 

See (1921) Dig Col. 344 Raja Rajeswara Sethu- 
pathi Avergal v, KuppUswami Aiyar. 

68 I. a 352. 

Setting aside-Fraud of agent- Ignorance 

of contents — Remedy by suit — Application for 
review. See C. p Code, O t 47, R. 1 

43 M. L. J. 290 

CONFESSION — Informality of procedure in 
recording— Effect. See Cr.P Code, Ss. 161 & 364. 

4 lah. L.J. 225. 

—Retraction of— When a safe basis for 

conviction. See Criminal Trial— Confession. 

3 Pat. L, T, 99, 

Retraction of, at the Sessions— Procedure 

to be adopted by Judge. See Cr. P. Code Ss 164 
286 and 342. L. R, 3 A. 101 (Cr ) 

CONSENT DECREE* — Older passed by consent' — 
Effect of— Subsequent retraction . 

Where a judgment debtor consents to his m'&Jtey 
bemg^ paid over to the decree holder on furnishing 
security for restitution and in consequence the 
decree holder furnishes the required security, if 
is not subsequently open to the judgment debtor 
to withdraw that consent. An. order passetl by 
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CONSIDERATION. 


CONTRACT. 


consent is conclusive between the parties 8 C. 5 1 
6 A 269, 7 A* 102, 18 A. L. J. 625 ref. (Dam eh 
and Wazer Hasan, AJ.C .) Rani Bijai Raj Koer 
v, Thakur Jai Indra Bahadur Singh. 

9 0. L. J. 5 : /T922) Oadh 34 : 66 I. C. 982. 

CONSIDERATION r Presumption ~ Old 
ia°rtgat.e # not questioned at any time — Presump- 
tion of passing of consideration. Burden of 
Proof, Consideration. 42 m. I. J. 339 

CONSTITUTIONAL LAW — Colonies — Contract — 
Formalities Non-compliance with — Contract 
not enforceable— British Columbia. 

The charac f er of any constitution which 
follows, as that of British Columbia does, the tvpe 
of responsible government m the British Empire, 
requires *hat the Sovereign or his repress ati\e 
should act on the advice of ministers responsible 
to Parliament, that is to say, should not act indi- 
vidually but constitu’ionallv. A contract which 
involves the provision of funds by Parliament 
requires, if it i b to possess legal validry, that 
Parliament should have authorised it, either 
directly, or under the provisions of a sfa‘u f e. 

L. R. I. Q. R. 173 , (1916) 2 A. C. 610 Rel 
Where therefore a contract for the acquisition cf 
land by the Government was entered into by a 
minister of British Columbia wi hout obtaining the 
sanction of the Lieutenant-Governor as required 
under the Public Works Act, the contract is un 
enforceable as against the Government {Vis- 
count Haldane.) Neil F. Mackay v. The 
Attorney General of British Columbia 

31 M. L. T. 87 (P. C.) 

CONTEMPT OP COURT -High Court - Committal 
for contempt — Jurisdiction . 

In matters of contempt the court acts not to 
defend the dignity of anv court or Judge but to 
safeguard the proper administration of justice and 
to ensure that the confidence of the public in that 
administration shall not be in any way impaired. 
The High Court has jurisdiction to punish for 
centempt a person who makes scandalous attacks 
on its integrity and impartiality. {Marten and 
crump, JJ,) Satyabodha Ram Chandra Ada 
baddi In re 24 Bom L R 928 : 69 I C 84 


the article constituted also a contempt of the High 
Court as tending to impede the due administra- 
tion of justice and that, therefore, the opponent 
was hahle to be dealt with by the High Court 

Per \facleod, C /. — The High Court possesses 
the same powers of punishing for contempt as the 
Court of the King’s Bench Dwision by virtue of 
the Common Law of England. 

Per Shah , /, — The High Court has no power to 
punish for contempt of Criminal Courts subordi- 
nate to it. 

It is difficult to hold that because a contempt of 
Court is punishable under the English Common 
Law it is punishable as such in India even th>ugh 
the Indian law does not make it punishable. It 
would be in effect creating a new offence to hold 
that a contempt of a subordinate Court as such 
is punishable 

The High Court has no powers with reference 
to the contempts of other Courts similar to those 
of the King’s Bench in England, which it exerci- 
ses under the Common Law of England It has 
no powers such as the Court of King’s Bench 
m England has being the custos morum of all 
the subjects of the realm under the Common Law 
of the land. The mere fact that the High Court 
has powers of superintendence over the subor- 
dinate courts does not gue to it any such turisdic- 
tion. [Macleo ly C • /. and Shah, J.) Emperor v. 
Balkrishna Govind Kulkarni. 

46 Bom. 592 * 24 Bom. L. R, 16 ; 65 I. C. 753 : 

(1922) Bom. 52 : 23 Cr L J. 177, 


CONTRACT — Breach — Agreement not to 
claim damages for breach -Effect* 

Where in a contract for the sale of goods it 
was provided that in the event of the vendor 
failing to deliver the goods, the contract will be 
cancelled but that there would be no right to 
claim damages, Held , the vendor could not arbit- 
rarily refuse to carry out the contract, but should 
adduce reasonable grounds for the refusal— (1919) 
A. C. 1 folld. ( Macleod » t. J p and Shah J.) Chuni- 
lal Dayabhai & Co., v . Ahmedabad Spinning 
and Weaving Co 24 Bom. L- R 295 * 

(1922) Bom. 44 : 67 I. C, 223. 


- Newspaper comment— Contempt of lower 
Jurisdiction of High Court to take action 
in respect of. 

. Theopponent, fbe editor of a weekly newspaper 
issued at Dharwar, published an article com- 
menting on certain proceedings in the Court of 
the First Class Magistrate at Dharwar- The 
comments attributed partiality to the Magistrate 
m favour of the prosecution, criticised the pro. 
ceedings in his Court in an unfair manner, and 
suggested thJ*t he acted under the instructions of 
the District Magistrate and not in accordance with 
his own consc ence. The Government of Bombay 
applied to the High Court fora rule calling upon 
the opponent to show cause why he should not be 
committed for contempt of Court in respect of the 
publication of the article At the bearing of the 
rule the opponent raised a preliminary objection 
that the High Court had no jurisdiction to deal 
with the contempt of inferior Criminal Courts* 
Held, that the comments constituted a contempt 
of the Magistrate’s Court, that the publication of 






f f . . - * - vj guous tK 

obligations— What plaintiff has to prove . 

In a contract for the sale of indigo, under which 
plaintiff agre^ to pay a certain sum of monev 
and the defendant a certain quantity of indigo as 
per sample given, if the plaintiff sues for damages 
for breach of contract, he must first show that on 
the due date, he was ready and willing to per. 
form his part of the bargain. It may not b- 
necessary to prove that he made an actual ten dee 
of the money, but it was incunbent on him tr 
show he had made arrangements for the purchase 
money and was in a position to hand it over ae 
soon as be was satisfied that the bulk of the goods 
agreed w<th the sample. (Ra figne and Luutsays 
JJ.) Mahomed Ismail Khan v. Hasan Al, 
Khan. 4 V . P. L. R. 37 (A) : 67 I. C. 6021 

~C. L F. contract — Terms and incidents 

Under a C. L F. contract for the sale of goods 
the seller undertakes to sell the spectoed goods' 
to ship them to the place agreed upon* to di&ain 


mmuai 


of. 
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a contract of affreightment and policies of 
insurance and to hand over the bill of lading and 
the policies to the buyer Such a contract 
provides for the delivery of the goods to be made 
by handing over the documents to the buyer and 
when this is done, the seller has performed the 
contract in full and is relieved of turthei liability. 

English cases reviewed, ( Robinson , C. J and 
Duckworth J.) S K R. S. L Chetty Firm 
v. Amarchand Madhowjee and Co. 

66 1 C 579. 

Construction — Comma cial coni 1 acts — 

Mode of delivery— Stipulation as to. 

In construing mercantile contracts courts will 
assume that any clause inserted therein was 
inserted by the paries to some good purpose and 
with some definite meaning as merchants are not 
in the habit of inserting in their conti ac s stipula- 
tions to which they do not attach some value and 
importance. A party to the contract is entitled 
to delivery of goods in the manner stipulated and 
he cannot be compelled to take something else in 
substitution for it however effective a substitute 
it might be. ( Schwabe C J. and Kristian , J,) 
Adam Haji Peera Mahomed Ishaik v Hussain 
Akbari, 43 M I. J. 199 : (1922) M W. N 434 : 

31 M L. T. 40 (H C.) 

- — . Construction— Delivery of goods. 

A contract for the sale of goods 44 delivery to 
be taken ex scale in all October ” means that the 
goods are to be taken whenever in all that month 
sellers call upon buyers fo do so Consequently 
31st October is the last day ior the performance of 
the contract and a breach of the contract takes 
place only on that date. {Mating Kin and Pratt 
JJ.) Hunt Huat and Co v. Sin Gee Moh and 
Co. 661 C 510. 

Construction — Conti act for conveyance — 

Duty to make ont marketable it tie - Execution of 
conveyance — Delay . 

- Where under a contract for sale between a 
vendor and purchaser the vendor was to make 
out a marketable title to the properties where- 
upon the pui chaser was to accept the title and 
complete the purchase within a month, failing 
which interest on the moneys advanced by ihe 
purchaser were to cease Held , that the vendor 
was bound to make out a marketable title and he 
having failed to do so was not enHIed to refuse 
execution of tbe conveyance on the ground that 
the purchase did not complete the transaction as 
stipulated. {Mr. Ameer , Ah.) Banke Behari 
Dhur v. Galstaijn. 27 C W. N 77 . 

(1922) B. C. 339 : 31 M. L. T. 159 (P. C.) 

— Construction — Indent — Custom of the 

trade — Liability of importer to irs constituents. 
See (1921) Dig. Col 345 N, Roy and Co„ i\ 
S0RANA DALAL AND Co. 64 1 C 935. 

ir ' & — ‘—Construction — Provision for referercs t » 

asfeitration-Coutract between vendor and in»- 
Incorporation in contract of sale— Insti- 
tution of suit See (19,21) Dig Col. 346. Chatur- 
BHtij CkaNdanmull 'v . Basdeo Das Daga. 

43 Cal. 796 * 66 I. C 198 

icmpv , j « * 

» i Construction Sale wf goods — Contract 
purchase from flam tiffs goods which 


CONTRACT 

plaintiff had previously thereto pui chased 
from another— Tender by plff, of similar goods 
relating to -other contracts — Repudiation , 

Plaintiff had agreed to purchase fiom B and Co. 
certain bales of yarn of specified shipments The 
contract between plaintiff and B and Co , piovid- 
ed i s follows: “B and Co, are relieved from 
liability for non-shipment owing to causes speci- 
fied heiein and buyers are not entitled to cancel 
the contract owing to delay caused by any of the 
specified causes provided that such delay in ship- 
ment shall not exceed three months The buyers 
are also debarred from objecting tO ( goods being 
shipped prior to the contract " The defendants in 
their turn agreed to purchase these very goods 
from platntiffs and the contract while incor- 
porating by reference the terms ot plaintiff's 
contract with B and Co, went on to provide 
” Please note that you have to take delivery of 
goods as received by us and we are not respon- 
sible for the late shipment or non-shipment of Ihe 
goods or part of the good*.’* The plaintiffs tender- 
ed other goods of similar quality but forming 
part of some other contract of plaintiffs with B and 
the defendants wanted better part.culars about 
shipment, etc., before they would accept the goods 

Hel that the defendants were bound to take 
ihe goods as and when they were received by the 
plaintiffs without reference to the date of ship- 
ment but the defendants were not bound to accept 
goods relating to o l her contracfsof plaintiffs’ with 
B and Co. even though they are of the same 
quality, mark and quantity. 

Held , further, that the defendants’ letter asking 
! for fuller particulars in the absence of which 
they declined to accept the goods was not a repudi- 
ation of the contract which disentitled them from 
laising in defence 'm the suit that the goods were 
not such as they were bound to accept under their 
contract. Brailhwaite v Foreign Hardwood Co. 

2 K. B. 543 Consorazio v North umber land 88 L. 

J. K B., 1194 Bowes v Shand L. R 2 A C., 455 : 
Referred to {Walhs, C J. and Ramesam , /) 

S, A, Sivarama Aiyar v. K M. Subbiar AND Sons 
( 1922) Had 28 : 15 L W 9. 

Construction— Sale of goods — Delivery 

*o be taken within a specified period— No delivery 
taken or given withm the specified period— Deli- 
very of part of goods after the fixed period - 
Refusal to take delivery — Liability in damages 
See Contract Act, S 55 24 Bom L. R 142. 

Implied term — Contract of agency — 

Supply of goods . 

An implication of a term in a contract ought to 
be made when it is necessary in order to give the 
transaction such efficacy as both parties must have 
intended it to have, and to prevent such failure 
of consideration as cannot have been wi'hin tbe 
contemplation of either party. ’Where a person 
agrees to serve as the sole commission agent for 
tbe sale of goods of another for a fixed period and 
agiees not to act for another, there is an implied 
obligation on the part of the principal to supply* * 
the agent with a reasonable quantity of goods?^ 
as to enable the agent to earn Ins commission. 

To hold that the principal may at his choice 
or net send goods for disposal by tbe agent woSd 
be tantamount tc completely ignoring ihd founda- 
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CONTRACT 

tidn of the contract between the partes {Kennedy, 
J. C. and Raymond, A J. C.) Landan v Ahmed 
Ayub ' . 15 S L. E. 140 * (1922) S 25 

Price of goods sold and delivered in van- j 
ous items — Inability and limitation separate for j 
each item as delivered — Appropriation of pay- 
ment— Revision— Extent of powers See (1921) 
Dig. Col 317 Abdul Aziz v Munna L<l 

L E 3 A. 42. 

~~ Ratification — Agreement of promoters 
of company wjth third party before mcorpora 
tion -If binding on company — New contract — 
Affixing of agreement to Articles of Association 
—-Effect o'. See Company, 68 I. C 787 

Sale Deposit by put chancy with selley 
Repudiation of contract by purchaser — Whe- 
ther entitled to return of deposit 
There is nothing either in the Specific Relief 
Act or in the Contract Act which touches the 
question of deposit But it is clear that, even 
when there is no clause in the contract as to the 
forfeiture of deposit if the purchaser repudiates 
the contract, he cannot get back the money as the 
contract has gone off through his default This 
will equally be so even though the buyer is not 
put to any loss by the repudiation L R 10 Ch 
App 512 and 24 Cal. 897 Referred to. ( Chatter - 
jee and Pearson , JJ.) Mangqbinda. Datta v 
Baisogmaff (1922) Cal. 104 : 67 I C 714.* 

— Sale of goads — German steamers car- 

rying goods seized during war—Arrnal in a 
different ship long after— Doctrine of “ frustra- 
tion . ” 

In pursuance of a contract for sals of goods, 
^headed ‘‘contract shipment and arrival ”, goods 
were sent in a German steamer, which on the out- 
break of war was seized and condemned as prize. 1 
.Two years later the goods arrived m a different 
steamer, but were not given to the buyer. In a 
suit for damages for non-delivery, held . plaintiff 1 
was not entitled to delivery of the goods. j 

Per Sanderson , C J • The arrival of the goods 
under the particular circumstances was not such 
an arrival as was contemplated by the parties to * 
the contract. The purpose of the contract and * 
the intention of the parties had been upset by r 
tfoer capture and the prolonged delay. 1 

Per Richardson,} : According to the doctrine of 
54 Trust i at ion” a subsequent event on contingency ( 
beyond the ken of the parties at the t*me ot the 7 
transaction, for the occurrence of which neither of 1 
*them is responsible and for which they have not ■ 
provided may sometime operate to undermine and c 
avoid the conh act— English case law referred to 8 
\Sanderson,C J . and Richardson , J.) Gouri Shan- / 
KAR AGARWALLA V. H. P* MOITRA, , 

26 C. W. 573. £ 

~ a Stranger to— Right to enforce— Assign- 
ment of all the property of the transferor- Credit 
of transferor— Suit for recovery of debt from * 
transferee —Mai ntainabih iy, 7 

Where a person gets a transfer of all the assets P 
of his transferor and subjects himself to the pay- 
unent of his debts a creditor o^the transferor to v 
Whom such a transfer is communicated 4 has a A 
right to proceed against tlje transferee. 4 suit b 
‘hjr.the creditor against the.transferee is in such a k 


CONTEACT ACT, S, 2. 

. case not open to the objection that there is not 
> pr vity oi contract between the parites. 4i Cal 
J** 1 Mad I 26 Mad- 686 ref. 4 Cal, 397, 8 
Ual 1 1 toll. {Rumaraswomi Saslri, JA Q Rama- 
SW AMI AlYAR V DeIVASIGAMANI PlLLAf. 

43 M. L. J. 129 : (1922) Iff. w! H. 442 : 
16 L, W. 282 • 31 M. L T 156 {&. CJ : 

(1922) Mad. 397. 

Stranger to-Rrght to enforc e-Privity 
— Subsequent dealings , y 

Though at the outset a person was a stranger 
to a contract, shll if subsequent dealings have 
brought him into pr.vity vvnh the panies it is 

open to the courts to grant relief to him on the 

r 0n , r j.^ U ,? a t3 7 Ref > ^ Lindsa y ‘"“I Kanhatva 

Dal , JJ ) Nehal Singh Fateh Chand 

20 A. L. J. 708 ■ (1922) All 426 : 44 A 702 : 

68 I C 778. 

— St i anger to— Right to take benefit 

There is no universal rule that a stranger to a 

contract can in no circumstances claim a benefit 
thereunder 32 A 410 ; 41 C. 787 ; 46 CaU60 
Kel. It is competent to a tenant to invoke the 
benefit of a contract between the Govt and the 
•settlement holder even though he may not be a 
party thereto 11 C. L. J 68 ; 37 C. 449 3 Pat L 

} n ] 9 n! C u U 1 70 Ref - ^okerjeeandCuming 
JJ.) Rani Hemanta Kumari Debi z>. The 
Midnapgre 2kmindari Sc Cq 35 C. L T 493 

~ V 7 ' r f‘^ e usi *£ e Date of performance fall- 
ing on Sunday— If may be -performed on Monday— 
Usage when valid— Conditions. 

Where the date of performance of a contract 
on a Sunday, there is a well-known trade 
usa a e that it can be performed on the next day 
especially where an European importer, is con- 
cerned. The usage of which evidence is let in 
must be such as not to render the written contract 
insensible, inconsistent or unreasonable. 
Mookerjea A. C. J.-and Fletcher , J.) Kasiram 
Pania. v. Hurnundhoy Fulchand. 

26 C. W. N. S?4. 

— -Wagering contract— Nature of. explained 
Speculative transaction — Distinction — Delivery 

P°f q? s u “! C x, mm ° d,ty ?- tests - See (1921) Dig. 
Col. 348 Sri Newas v. Ramdeo. 

(1922) A. 360 : 64 I. C. 65. 

CONTRACT ACT (XX of 1873). S. 2-Codsi^ 
tion — Omission to sue — Effect of . ; 

Where a person in consideration of a promise 
desists from enforcing by suit a claim for an 
alleged infringement of his right the promise is 
one suppoited by consideration and can bseft- 
V 3 ^, 23 a contract (Abdul Raoof and amp- 
bell, JJ,) Parshottam Singh v. Rallia Singh 
. ,40. P. L. R. (A). 36 

65 I. 0. 524. 


— !* s - 2— Offer and acceptance— Auction— 

Bids- Nature of— Withdrawal of bid before bro- 
p'rly is knocked down - Effect of. - , 

A bidding at an auction is merely an offer 

Ann^Ha ° a 5 *?j tac,ed Un,il ** is Accepted. 
Appellant made a bid at an auction (the juakost 

Kked d^r a hed butbefor i;i. he ' «WW»»S8i 

.knocked dow^i, be diseovcxed tfee m°miy said 
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was subject to a mortgage and attempted to 
retract the bid The auctioner nevertheless 
kaocied the property down to him for the figure 
that he had bid. On an application filed b/ the 
owner of the property lor declaring appellant a- 
the auction purchaser at the sale held that the 
appellant’s bid was no more than an offer and he 
was entitled ti withdraw the same before it was 
accepted by the property being knocked down to 
him by the auctioneer. Payne v. Cave U78 9) 3 
Term Repo ts 148. Jones, v. Nancy (1824) 147 E 
R 925 ; Freer v. Rtmner {1844} 14 Sim. 391 , 
warlow v. Harrison (1858) 1 Ell and Ell. 29 5, 
Denten v Great Northern Railway 5 E. and B 
860. Harris v. Nickerson (1873) 8 Q. B 286 ; 
Carlisle v. Caibohc Smoke Ball Co. (1899) 2 C.J 
73 Mamominus v. Fortescuc {1907 2 K B 1 ; 
Johnston v. Beys (1893) 1 Q. B 256 ; Agra Ban 
v t Hamlin 14 Mad 235, Raja of Bobih v. 
<j uryanarayana Rno 42 Mad 776 ref. to ( Coutls 
Trotter and Ramesam , JJ ) JoravarmUll Cham- 

PALAL V, JEYGOPALDAS GHANSHANBAS. 

43 M U 132 . (1922) M W. N, 564 : 

16 L, W. 816 :31M I 1. 401 (E C ) : 

(1922) Mad. 486 

$. 2 - Offer — Invitation to ojfer — 

Quo fat ton of pttces. 

An offer must be distinguished from an inv»ta 
lion for an offer. A letter from a prospective 
buyer asking for quotations from a merchant is 
an invitation for an offer. If the merchant sent 
his quotations and the buyer accepts them ami 
orders goods that constitutes the proposal, which 
the seller may or mav not accept. [Wilbcrforce, J.) 
Firm of DUkga Parshad Mutsaddi Lal v. Firm 
of Ruua Mal Dogar Mal. 

4 Lah L. J. 176 : 65 I. C 282 . 

29 P. Z.. B. 1922 . (1922) lah. 100. 

S. 7 —Acceptance— Nature of 

To convert a proposal into a promise, the ac- 
ceptance must be unqualified and without condi 
tion. When oace a proposal is practically re- 
fused it does not hold good and no acceptance 
after the refusal could convert the proposal into 
a promise S3 as to create a contract [Jwala 
Prasad and Adamt , JJ ,) Nirod Chandra Roy 
v. Raja Kirtya Nanda Singh. (1922). Pat 24. 

S 11 — Minor — Sale in favour of— En- 
forceability . 

There is nothing in law to prevent a sale of 
immoveable property in favour of a minor and 
the minor can sue for possession of the property 
as such vendee. 53 M 312 not foil ; 40 M 308, 38 
A* 62 ; 38 A, 154 Ref {Prideax t A . J. C.) Bal- 
XRISNA v. Lakho. (19221 Bag. 239 : 68 1, 0. 191. 

S. 11— Minority — Contract of guardian 

f^-Right of minor to enforce. See Minor. 

65 I* C. 459. 

* v* * , 

- 11 and 65 — Minor-Execution of 
hond-~~ Consideration paid— No misrepresenta- 
tion— butt for cancellation of bond— Duty to res- 
b&nefit * * 

bf the age of 19 for whom a certifi- 
gmtt'dian had? been appointed under the , 
«©&a*dtaji» and Wards Met executed a bond on j 
§h cash the consideration therefor J 


CONTBACT ACT, S. 16. 

There was no fraud or misrepresentation on the 
part of the minor and the creditor bona fide be- 
lieved that tie executant of the bond was a 
major. In a suit by the mtnor for cancellation of 
the bond, Held that the plff. was entitled to a 
deciee only on his returning the money he got 
from the defendant but without interest and 
costs. [Simpson, A. /. C.) Muhammad Anwar 
Khan v. Jhanda Singh. 9 0. L J, 404 : 

(1922) Oudh 271. 

S. 12 — Soundness of mind — Contractual 

capacity — Presumption tn favour of sanity — 
Mere weakness of mind — Effect on contract . 

The test of soundness of mind under S. 12 of 
the Contract Act is that the contractor or donor 
is capable of understanding the business and of 
forming a rational judgment as to its effect upon 
his interest There be me a presumption in 
favour of sanity, the person who rehes on the 
unsDundness of mind must prove it sufficiently to 
satisfy this test. Mere weakness of miad is mot 
sufficient as laid down in I. L R 27 A IP. C. 
Although it is not necessary to prove utter mental 
darkness or co igenital idiocy, there must be 
proof that the donor or contractor was incapable 
of understand ng business, and forming rational 
judgment as to its effect. Even if occasional 
aberrations are proved, they would not vitiate 
transact, oas not entered into under their 
influence. 'Jwala Prasad and Adami , JJ.) 
Mahomed Yakub v Abdul Quddus. 68 I.C. 372, 

S. 15— Co-ercion -Meaning of — If con- 
trols meaning in S 72. See Contract Act, 
S. 72. 65 I. C- 517. 

S. 16 — Champertous bargain — 

—Relief agamst— Power of court— Unconscion- 
able bargain. See (1921) Dig Col. 349 Abul 
Kasim Beg v. Ehsanul Ghani. 65 I C. 129, 

Ss. 16 and 74 — High rate of interest — 

Power of court to reduce — Undue influence — 
Costs . 

In cases where toere is no proof of undue in- 
fluence a court has no power to reduce the con- 
tract rate of interest merely on the ground it is 
very high. 28 A 570 P. C. : 20 O. C. 318 ; 8 O. 1. 
J. 418 . 24 O. C. 313 foil. But the court dis- 
allowed costs on the ground that the interest 
decreed was high. ( Daniels , A. J. C.) Sheikh 
Fazal Azim v Bala Girdhari Lal. 

9 0. L. J. 442, 

— g, jg — Necessitous character of borrower 

—Lender alone in a position to lend — No in- 
ference of undue influence, See Mortgage— 
Interest 1 Pat, 283. 

S, 16 — Undue influence — Evidence of — 

Urgent need of money on the part of the bor* 
rower , 

Urgent need of money on the part of the bpt- 
rower is not by itself sufficient to prove 
influence or to show that the tender 
position to dominate the will of the borr##e*t, 
34 C, ISO ; 3 O. L. J. 418 Rel. [Daniels. 

C t ) Mt, Bashiram v, BIshambhar Nath ' 

9 0, L. J, 439 : (1922) Oudii 208. 
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S 16 — Undue influence — Gift —Son 

taking under — Validity of gift . 

# Where tbere is a gift by a father in favour of 
his^on neituer the fact that the father was of old 
age nor the fact that the son lived with his father 
raises any presumption of undue influence es- 
pecially when it is shown that the father, old as 
he was, was able to exercise an independent and 
intelligent mind over what he was doing. (Juwla 
Prasad and Adanu t JJ.) Mahomed Yakub v. 
Abdul Quddus. 68 I. C. 372 . 

S, 16 — Undue influence — High rate of 

interest — Necessity— Need of money. 

The mere fact of the existence of an urgent 
necessity on the part of the borrower is not suffi- 
cient to raise the presumption that undue influence 
was exercised 34 C. 150, 8,O.C, 193 Rel Nor does 
the existence of urgent need accompanied by 
a high rate of interest establish such a presump- 
tion. In ord nary circumstance, the more pres- 
ing the necessity the higher the rate of interest 
is likely to be for the borrowers have not time to 
make such inquiries as will ensure that they are 
borrowing at the cheapest rate cbtainable. In 
order to establish undue influence, as defined b) 
S. 16 of the Contract Act it must be shown that 
the lender took advantage of the necessity and of 
the position of the borrower and imposed uncons 
cionable terms. [Daniels and Lyle, A. J C .) 
Mahraj Prag Din v. Bhagwati Saha 

66 I. C 687. 

-S. 16 — Undue in flu e nee — Plea of— Proof 

—Elements of— Need of money— High rate of 
interest 

To establish a plea of undue influence it must 
be shown that plff. (mortgagee) was in a 
position to dominate the will of the defendants 
(mortgagors) and secondly that he used that posi- 
tion to obtain an unfair advantage. If the terms 
of the contract appear on the face of them to be 
unconscionable or are shown to be si, the second 
point may be presumed. Urge it need of money on 
the part of the borrower is not m itself sufficient 
to place the lender in a position to dominate his 
will. ( Daniels , /. C. and Dalai , A J C) Sheik 
Mahomed' Muzaffar An Khan v Bhagwat 
Prasap Singh. 66 I. C 642. 

S. 16 — Undue influence — Proof of exer- 
cise of —Indebtedness. 

The mere fact that one^ of the parties to a con- 
tract was antecedently indebted to the other is 
not sufficient proof of undue Influence ( Prideaux 
A . J. C.) Mahadeo v . Kishanlal. 

(1 922) Nag. 219 : 68 I. C. 597. 

— -~^Ss 16 and 19 — Undue influence — 

Proof oi—Pardanashin lady— Deed of gift — 
Burden of proof. 

Where undue influence is alleged it is neces- 
sity to examine very closely all the circumstances 
0# the ease. Where a deed ©f gift by a pardaa- 
shm lady is impeached on the ground of undue 
influence the Questions that arise are (1) was the 
transaction) a righteous transaction, i e., was it a 
thing which a right minded person might be 
required to‘4o ? (2) was it-an improvident Act, (3) 
waMt a matter requiring advise> (4) did thein- 
teation of making the fact originate with the 

Y— 24 


CONTRACT ACT, S. 23. 

donoi? Where the relition between the parties is 
such that one of them is m a position to influence 
the other and the bargain is with fhe influence? 
and in itself unconscionable then, ihe per- 
son in a position to use his dominating power baa 
he burden thrown on him of establishing affirma* 
lively that no domination was practiced so as to 
bring about the transaction* but that the grantor 
of the deed was scrupulously kept separately 
advised in the independence of a free agent. 43 
Mad. 516 ; 18 Cal 545 ref. (Dalai and IVazir 
Hasan , A . J. C.) Chauras KuaR v. Abhaira] 
Kuar. (1922) Oudh 59 : 65 I. C 380. 

“S 17 — Fraud — Contract of sendee — 

Concealment oj Contract forbidding service elsi* 
where. 

One of the conditions of the plaintiff’s employ- 
ment under the deft, firm was that plff. was not 
to engage in any business ol his own or join any 
other hrm so long as he remained in the service 
of the deft. Arm. Wit 'out the knowledge of the 
delt. firm plaintiff joined another in business 
transactions and induced the deft firm to enter 
into contracts with that third person without dis 
closing his association with him. Held that the 
contracts were voidable at the instance of the 
deft firm they having been procui ed as a result 
of the fraud practised by plff, and by his conceal- 
ment of the fact that he was entering into con- 
tracts in contravention oi the terms oi his 
agreement with the delt. firm {Chevis and 
Campbell , JJ.) Sedh Mal v Joti Prasad. 

66 X. C. 441* 

— S. 19— Fraud— Dishonest concealment 

of identity of contracting part} — Agent secretly 
procuring a running contract with his principal — 
Contract voidable. See Contract Act, Ss. 2 1 5 
and 19. 16 L W. 345. 

S. 19 — Fraud — Performance of contract 

otherwise valid secured by fraud— Effect. See 
11921) Dig. Col. 350. Fazal v Dall*na v . M^n- 
galdas. 46 Bom. 489 . 66 I G. 726. 

S. 20 — Scope of-Dcctrme of frubtrat on 

See Contract Act, $s. 56, 9 and 20. 

26 0 W. N 573, 

g 23 _ Cham per tons agreement — 

Sharing m litigation— Public policy , 

A fair agreement to share property recovered 
m litigation in consideration oi advancing moneys 
for earning on the litigation is not illegal or 
opposed to public policy. ,23 C, 843 ; lf> A. 3 >2 P* 
C. Rel. (Scott Smith and Martmeau, JJ,} Indai^ 
Singh v. Munshl " 4 Lah. X. J* SOI. 

S. 23— Consideration — At andonmeni of 

prosecution in non-com poundable case — Docu- 
ment void , 

Where the consideiatibh for a bond is found tb 
be an agreement to abandon the prosecution in & 
non-compoundable case, the bond is void even if 
part of the consideration is good in law* 
[Newbmtd and Panion , JJ.) KarUNA Krishna 
CHAUDHURY tx RAKHALtm MUKERJEE. 4 
<- - 1 
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CONTRACT ACT, S. 25. 


-S. 23 — Contract — Clause tending to 

defeat the provisions of the Agra Tenancy Act— 
Enforceability. 

A sale deed which tends to defeat the provi- 
sions of the Agra Ten, Act on the subject ot the 
creation of exproprietary tenancies is void and 
unenforceable. Where the defendants, the e\e- 
cu'ant ot the deed, expressly supulated that 
they would surrender ac>ual possess'on and 
enjoyment of the Sir and Khudkasht lands in 
respect of which they became by statute expro- 
prietary tenants from the date of the execution 
of the deed of sale, such a stipulation is void as 
being contrary to public pol cy. Any st’pulation 
by way of penalty, inserted in a sale deed m 
order to enforce the fulfilment of such a covenant 
on the part of the vendor is also void and unen- 
forceable. Where the entire clause stipulating 
for the surrender of the exproprietary tenure and 
for a penalty in the event ot the failure oi the 
vendor to make such a surrender can be wiped 
out of the document without interfering in any 
way wito the other stipulations, the latter can be 
enforced ( Piggot and Walsh , //.} Bithal D\ s 
9. RAGHUNATH Das L. R. 3 A. 464 (Rev) 

(1922) All. 430 

— S t 23 — Contract not enforceable at law 

— Agreement to sub-lease salt pan in contraven- 
tion of terms of license — Not specifically enforce- 
able. See Bom. Salt Act. Ss. 11 and 47 

24 Bom. L. R. 111. 

Ss 23 and 24 —Document containing 

legal and illegal engagements — Enforceability. 

One cannot ask the court to make a new 
contract in plea of that which is illegal, but 
where m the same instrument there are distinct 
engagements, some of which use legal and some 
illegal the performance of those which arc legal 
can be enforced ( Miller, C, J . and Adaim, J ) 
Grant v. Eklal Jha. 3 Pat. L. T. 387 ‘ 

(1922) P 171 : 67 I. C 49. 


rights he might acquire in the land Plaintiff 
carried out his part of the agreement by confrir 
bn ting the necessary amount of labour. Defen- 
dant subsequently acquired full proprietary rights 
in the land of the tenancy. In a suit for specific 
periormance of the agreement. Held , that the 
agreement was not against public policy and the 
suit must be decreed. {Abdul Raoof and Harri- 
son, JJ.) Nathu v . Allah Ditta. 

3 Lah 92 : 3 Lah. L. J. 505 : 64 I. G 18 : 

(1922) Lah. 287 

S 23 — Public policy — Pre-nuptial 

agreement between parties for maintenance m 
case of dissensions— Agreement not void. See 
(1921) Dig Col H52. Mahomed Muin-ud-din v. 
J kM al Fatima. 48 All. 650: L. R. 8 A. 21 . 

S. 23 — 'Public policy — Surety— Bail- 

Deposit of money as consideration— Recovery of.„ 

Where a person stands surety or stands bail for 
another on receipt of cash consideration from the 
person tor whom the surety or bail is offered, it 
is not open to the latter to recover the money 
paid a* consideration for the suretyship of the 
bail. Tne contract is opposed to public policy 
and cannot be enforced. [Lc Ross/gnol and Camp - 
bell, JJ.) Kisiian Lal v. Durga Parshad. 

65 I. C. 137 . 

S ‘23 — Religious Office — Offerings — Ag- 

leemcnt foi division — Public policy 

An agreement between the panda and pariwal 
of a temple to vharethe offerings made by pil- 
grims is not contrary to public policy. ( Kanhatya 
Lal and Sulaimati, JJ,) Kallu Tewari v. 
Rajinder Prasad 20 A L. J, 807* L R. 3 A. 474. 

S. 23 — Rule against perpetuities — 

Rule of public pol cy— Contract to reconvey land 
or for pre-emption — Contract offending the rule, 
void and unenforceable. Sec T. P Act, Ss. 14 
ANU 54 24 Bom, L- R, 449, 


S 23 — Illegal contract — Money ad - 

va need — Suit for recovery — Maintainability . 

Where it is no part'of the contract between the 
lender and the borrower that the money lent 
should be utilised for immoral purposes and rfire 
lender has no control over the application of the 
money, he is not prevented from recovering the 
money on the principle of Ex turpi cause non 
oritur aetto . {Spencer and Devadoss, JJ .) NTata- 
RAJULU NAICKER V SU BRAHMAN IAN CHETTIAR. 

(1922) M. W. N. 450 : 

16 L W . 705 : (1922) Mad 181 

38— Inam— -Service mam— Alienation 
&i SWasthivachakam Service Inam — Opposed to 
public policy — Grant burdened with the perfor- 
mance of a service of a public nature. See Inam, 
Service inam. 42 M. L, J* 477 (F. B.j 


\ " S. 23 — Public policy — Agreement by 

0 & 9 &rni%ient tenant to share whatever right may 
mfM by — Enforceability of . 

j 40 consideration of plaintiff helping the 
Q daat v |n bringing* under cultivation the 
I • granted ,by the Punjab Government to 
ftter as ao ; . i Occupancy tenant, defendant 
f to give plaintiff one-half share of whatever 



-S 24— Usufructuary mortgage — Occu« 

pancy holding — Mortgage void — Personal coven- 
ant also void and unenforceable. See T, P. Act, 
S.68, 20 A. L, J 318 

* — * S. 25— Consideration for Contract — 

Omission to sue— Bona fide claim 
The forbearance to enforce in a Court of law 
a claim bona fide believed to exist and to. be 
enforceable, would be a good consideration fora 
contract. ( Gokul Prasad and Stuart , //,) GULAB 
Chand v. Kamal Singh. * 44 All. 424 : 

20 A. L. J, 285 : 4 U. P L R. (A) 154 : 

L, R 3 A. 242 : 1922 All 280 : 

67 I. C. 4. 

* S. 25 (2) — Debt — Renewal of debt cqtu 

traded during minority 

Although a promise by an infant is in law, a 
mere nullity and void* It is otherwise where the 
agreement is made by a person of full age to 
pensate a promisee who has already voluntarily 
done something for the promisor, even at a 
when the promisor was a minor and unable to 
contract. {Abdul Raoof and Moll Sagar, JJ,) Ram 
Rattan v . Basxnt Rai. , % Lah. 2f& t 

• • > 2 Lah, L. X568 t 64L, C* m. 
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™ 'S* 25 (3) — Accounts-— Barred items — 

Balance promised to be paid — Signature — Bfjett 

, Where after checking some accounts and sign- 
ing them, account is opened with the words <v the 
balance of the old account has to be paid ” the 
agreement falls within S. 25 (3) of the Contract 
Act and can be enforced. ( Ryes and Goknt Pra- 
sad, J.) Benayak Prasad Pande v Bishen 
Dutt Pathak. L. B. 3 A. 308. 

— s 25 (3)— -Applicability of — Minor Bond 
executed by guardian— Bar of limitation— Sub- 
sequent renewal by minor— Enforceability See 
Minor. 65 I. C. 716 


to shnv that he entered into the contract as agent 
and not principal, LVarttneau, J,} Firm of 
Shib Lal Ram Lal v Firm of Hari Ram 
Chhadamilal. (1922) Lah. -408 : 67 I, C, 959, 


ou — common intention 




proof 

Where a plea of wager is set up, in defence the 
onus of proof is on the defendant ; and be has to 
prove that the common intention of the parties 
was to pay by way of difference and not by deli- 
very The question of common intention is one of 
fact in every case. ( Kennedy , / C and Madgaon - 
bar, A.J.C.) Radhomal Keshowdasv. Holomal 
Kesumal 15S.L B. 193 : 66 X. C. 489 


S 25 (3) — Barred debt — Acknowledg- 
ment — Promise to Pay — Batchitta . 

A hatchitta which was merely an acknowledg- 
ment of a debt does not come within S. 23 (3) 
There must be promise to pay the debt for the 
purposes of the section. {Suhrawardy and 
Canting, J J ,) Panchanan Poddar v. Khitish 
Chandra. 67 I* C. 298 

S. 25 (3)— Debt contracted by manager 

for family purpose-Debt barred— Subsequent 
pro-note by tunior members -Consideration. 
See (1921) Dig. Col. 352. Rama Pattarz?. Viswa- 
NATHA PATTAR. . 45 Mad. 345 • 

15 L W 130 : (19 22) M. W. N. 27 • 
30 M. L. T 209 (H r C.) : (1922) Mad. 23 

S 27 -Agreement in restraint of trade 

— Sale of good will— Right to a ferry. See (1921) 
Dig. Col 353. Chandra Kanta Das v. Para- 

SULLAH MULLICK. 

48 Cal. 1030 : 26 C. W, ff 345 : 
24 Bom. t. B 603 : 65 I. C. 271. (P. C.) ; 

(1922) P. C. 167 

r s * 27— Contract tn restraint of trade — 

Partial resit aint—lllcgah ty—Da mages. 

Where the parbes enteied into an agreement 
whereby each was to sell beef and goat's flesh for 
only 14 and 16 days respectively in the month for ! 
a period of 4 or 5 years, the agreement is in partial j 
restraint of trade and therefore unenforceable The 
agreement being illegal and void, damages for its | 
breach cannot be awarded. 29 B. 107 ; 13 M. 472 ; 
J, M- 134 ; 19 C 765 Ref. (Brown, A . J C .} Mafio- 
med v . Ona Mahomed Ibrahim. 

1 Bar. L, J. 72 5 (1922) TJ.B. 9. 

* * S 27 — Restrain of trade — ^Contract of 
Personal service — Provision against service else- 
where* 

Where a contract of personal service for a 
specified period contains a stipulation prohibiting 
the servant from serving a third party during that 
Period, the stipulation is valid and does not offend 
S. 27 of the Contract Act, ( Robinson t C. J, and 
HealdJ ,) Indq-Burma Oil Fields,Ltd» v. Burma 
Oil Company, Ltd. , 11 1# £, B. 26 : 

64 I. C. 794, 

* ~Ss. 30 an4 222 -Commission agent— 

Wager mg Contract — Indemnity, 

> Where an agent enters into a wagering con- 
tract he ban riot claim to be indemnified by the 
principal for losses incurred thereby, in the 
case 'Of a commission agent the onus is on him 


-o. OU- 


contract — Essentials 


wagering 
of — Sale of a ct op . 

1 he essence of gaming and wagering 19 that 
one party to win and the other to lose on a future 
event, which, at the time of the contract, is of an 
uncertain nature that is to say, if the event turns 
bat one way he wtU lose, but if it turns the other 
wav he will win. Richards v.Stoitk (1911) 1 K 
B 295 foil. The sale of a growing crop for cash 
is not gaming or wagering though the considera- 
tion is to be paid tn kind out of the proceeds of 
the harvest. (A/acnair, A. J, C,) Vithosa v, 
Sitaram. 65 J c 324 


x — wagering contract— Burden of 
proof— Onus on defendant. 

The plaint ft sold two bales of yarn to the defend*- 
ant, who at a later date re-sold them to the nlff v 
at lower rates. The plaintiff sued to recover the 
difference between the two bales as damages. 
The defendant contended that the plaintiff Vas 
not entitled to recover, the contracts being a 
wagering one At the hearing the Court examined 
both the plaintiff and the defendant, neither of them 
was cross examined by the other side. As neither 
party produced any evidence, the Court decided 
the suit on the pleadings and statements of 
parties and dismissed the suit. 


Held s that the suit should be decreed inasmuch 
as the defendant has absolutely failed to prove, 
what he was bound to prove m order to succeed 
m his defence, that the suit transactions were of 
the nature of wagering contracts* 

If the defendant does not choose to go into the 
wjtness-box on his own behalf that is a matter 
for himself to decide. In any ordinary case, how- 
ever, the Court is entitled to consider that as a 
point against the defendant. The plaintiff is not 
bound to issue a summons to the defendant and un- 
less the defendant gives evidence on his own Dehalf 
so as to give the plaintiff an opportunity of cross- 
examining him, then the Court is entitled to infer 
everything against the defendant. (Maxdeod, €> 
and Shah, J,) RaJMal RamNarayan 10, 
Budansaheb abdulsahkb. 

24 Bom L. B. 115 : (1922) Bom. 81 1 


66 I. 0* 943, 


7 30 Wagering contract —Defence of 

wager— Onus on defendant to prove that both 
parties agreed neither to ask for nor to give 
delivery— Tejtnandi transactions, 

, In tk® transaction known as „ teii die 
buyer of the ieji pays the seller a- prjemtu^ or 
Uji over and above the contract price of 
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comm jHt*\ p** goods 1? the ra sr raises the 
buyer oi tee tep who is also a bu}er of the com- 
modity or goods can a'-k the seller of the left, to 
give him the commodi'v or goods or the value of 
such commodity or goods at the market ra'e on 
the settling day. If the market fails the buyer of 
the tep merely loses his premium. 

Teji and vatda transactions are on exactly the 
same footing and unless it can be positively prov- 
ed that the parties agreed neither to ask for nor 
to give delivery the transactions are not wagering 
contracts 

On 6th January 1919, the plaintiff brought 
from the defendant twenty-five cases of Japanese 
camphor at the rate of Rs. 2-12-0 a tin for deli- 
very on the 15th April 1919. He paid the defen- 
dant Rs. 125 as tep at the rate of one anna on 
every Rs. 2-12 0. On 7th February 1910, he fur 
ther brought for the same delivery one hundred 
cases of camphor at Rs. 2-i 1-0 a tin and paid the 
defendant Rs 500 as tep at the late of one anna 
on every Rs. 2 13-0 On 15th February, he 
again brought one hundred and fifty cases of 
camphor for the same delivery at Rs. 2-15 0 a tin 
and paid the defendant Rs 750 as tep at the rate 
of one anna on every Rs. 2 15-0. The pr ce of 
the camphor rose to Rs. 5 2 0 per tin and the 
plaintiff .wrote to the defendant, on the 14th Aonl 
1919, that he would take delivery on the next day. 
On the I5th of April 1919 he went to the defen- 
dant and tendered the contract price and asked 
for delivery of the camphor. The defendant had 
no camphor to deliver and be replied to the 
plaintiff’s letter that the plaintiff was not entitled 
to any delivery as the transactions were wagering 
and therefore invalid. The plaintiff sued the de- 
fendant claiming the difference between the rate 
ah which he bought the camphor and its price on 
the settling day. 

Held, that, as the defendaut had failed to prove 
that there was an agreement or understanding 
between him and the plaintiff that in case the 
market rose the pla : ntiff should not require the 
defendant to deliver to him any camphor, the 
transactions were not wagering contracts. 11 

The transactions known as tep mandi , teji 
and mandi explained and discussed. {Kincaid, J.) 
Manubhai Premanand v. Kkshavji Ramdas. 

24 Bom. L. R. 60 : 65 I. C. 682 : 

(1922) Bom 66. 

— S. 80 — Wagering conti acts —Tejtmimdi 

contracts when void as a wager , 

The mere fact that a contract is a Top contract 
or a mandi contract or a Tep mandi cont. act with 
double option does not give rise to an inference 
that it is a wagering contract and therefore void. 
The question depends on the common intention 
of the parties and is one of fact It may be that 
£$ & party desires to prove that a particular con 
above description was a wagering 
contact, he may be able to do so wn h slight- 
snore fact of a contract being a Teji- 
\ ©onftact\ is not by itself sufficient to take 

Htout of the Ordinary rule that the party who 
pleads that the contract is void as being in the 
. nature of a wager has to prove that fact 37 B. 264 
l#r R» 590 : 24 Bom. '1*;R. 60 Ref, [Shaft, 
»,h * ? ‘ * * ’ 


CONTRACT ACT, S. 45. 

A. C J and Crump, J ,) Manilal Dharamsi v. 
Allibhai Chagla 24 Bom L R 812: 

(1922) Bom. 408 : 68 I. C. 481* 

S, 30 -Wagering conti act— Speculation 

See (1921) Dig. Col. 355 Bisseswar Lal Kedia 
& Co u. Basir Ali. 64 I. C 809, 

S 30— Wagering contracts— Test of. 

Contracts are not wagering contracts unless it 
be the intention of both contracting parties at the 
Lime of entering into the contracts under no 
circumstances to call for or give delivery fiom and 
to each other. [Raymond, A. J C.) Firm of 
Kirpaldas v Firm of Gajanmal. 

15 S L. R. 5. 

S 38 — Tender— Condition. 

It the tender is accompanied by a condition 
which prevented it being a perfect and complete 
tender, the other parties are under no obligation 
to accept it , it follows therefore that that cannot 
be regarded as the equivalent of payment. 
[Lord Buckmaster) Narain Dasx? A bin ash 
Ch \nder 

L. B. 3 P, C. 129 : 31 M L T. 217 (P. C.): 
16 L W. 780 • (1922) P C 347 : 
(1922) M» W. N. 791 : 4 TJ. P. L. R. (P. C.) Ill 

Ss. 43 and 253 — Partnership — Loan 

by partner to the partnership — Suit for recovery 
of— Maintainability. 

A partner in a firm can have a dual capac ty, 

| that of creditor of the firm as well as that of 
i partner in it. 

Where a partner of a firm advances money to 
the firm beyond the amount agreed to be subscrib- 
ed as capital, such payment is a loan and in the 
absence of any stipulation to' the contrary, the 
leading partner is entitled to interest on the 
money so paid or advanced 
The partner who so lends is a promisee of the 
firm, but he. Is also one of the joint promisors to 
I himself, and under the second paragraph of S. 43 
of the Contract Act he can only call upon each of 
the other joint promisors to contribute equally 
to the payment to be made to himself as promisee. 
[Halifax, A .J, C<) GOVIND v. GAJRAJ Singh. 

64 I. C. 18$ 

S. 45— Co-mortgagees — Payment to one 

—If effective as a discharge. 

Payment of the mortgage money to one of 
several co mortgagees without the consent of the 
others is not a complete discharge of the mort- 
gage debt binding on all the mortgagees even 
though the name of the payees was entered in the 
revenue record as sole mortgagees, 68 P R. 
1917 foil : 7 P. R. 1913; 35 P. L. R. 1916 ref # 
[Broadway, J ,) Maya Ram v , Habib. 

3 Bah. 1 J. §02, 

S 45— Co mortgagees — Payment to 

one— When effective as a discharge. 

Payment of the entire mortgage money to one of 
several co-mortgagees without the consent of the 
others, does not operate as a go^d discharge of 
the liability of the mortgagor. 68 P. R. 1217 
Fol . [Shadi Lal , C, J. and Harrison, J.) 
Mt. Malan v . Tara Singh. 

4 Lab- L. J. 23 : (1932) Lafc.\9$ 
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g 54 —Sale of goods — Delivery of 

telegram— Condition of contract — Breach — 
Rescission , 

Where on a contract for the sale of goods the 
seller agrees to give the buyer a delivery telegram 
for the goods sold, the provision as to the delivery 
telegram is a condition of the contract and if ior 
any reason, it is broken the buyer is entitled to 
rescind the contract and sue the seller in damages. 
A covenant as to delivery is as much an essential 
part of a contract for the sale of goods as a 
covenant for payment of price or any other 
condition in the contract. (1919) 1KB. 198 ; 
(1920) 2 K. B. 1 (9). [Schwabe C J . and Krishna n 
L) Adam Haji Peera IVUhomed Ish\k v, 
Hussain Akbari. 

43 M. L. J. 199 : (1922) M. W. N 434 : 

31 M. I. T. 40 (H. C ) 

S. 55— Contract — Construction — Sale of 

goods — Delivery to be taken within a specified 
period— Default — Delivery of part of goods aftei 
expiry of time fixed— Refusal to take delivery of 
the rest— Damages. 

On 18th September 1913, the plaintiffs entered 
into a contract with the defendants for the sale of 
two hundred bales of yarn No. 20s and 20&s. The 
yarn was to be delivered in October-November 

1913 as manufactured. Under the terms of the 
contract if the defendants failed to take delivery 
of the bales from time to time as they became 
ready the plaintiffs were entitled to resell them on 
the defendants’ account and risk by public auc 
tion or private sale and the defendants were bound 
to make good to the plaintiffs any loss that they 
might suffer by the re-sale No delivery was 
asked for by the defendants during October- 
November 1913 and no goods were manufactured 
by the plaintiffs against this contract. Up to July 

1914 the defendants took delivery m small quan- 
tities of sixty-six bales of 20s and forty two bales 
of 204s. On 9th July 1914, the plaintiffs wiote to 
the defendants to arrange to take immediate deli- 
very of tbe remaining ninety-two bales. On 13th 
January 1915, the plaintiffs gave notice to tbe de- 
fendants that if they did not take delivery within 
twelve days they would resell the bales by public 
auction. On 10th of February 1915, the bales were 
’sold by auction and they realised Rs 9,951-1-6 
against the contract price of Rs. 14,946-1 6 leaving 
a difference of Rs 4,995. The plaintiffs claimed 
from the defendants this amount together with 
interest and godown rent and fire insurance as 
per terms of the contract, in all Rs. 5^858-6-3 The 
defendants replied that under the contract the 
delivery was to be in October-November 191 3 
that tbe defendants were ready and willing to take 
delivery of the bales but as the bales . were not 
ready the plaintiffs were not in a position to give 
delivery and the defendants therefore repudiated 
their liability in the matter. The plaintiffs haring 
sued tbe defendants to recover the amount : 

Held* (1) that, as there was no evidence to show 
that the terms of the contract were altered by 
mutual consent and therefore the contract re- 
mained m existence after the end of November as 
altered by the parties, tbe Court could not say 
what was the altered contract ; 

, (2) that whenever after the end of November 
1913 ihe defendants a s ked for delivery it was op- 
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tional to the plaintiffs to give them delivery 
and it tbe pDintiffs chose co give them delivery at 
the rates mentioned in the previous contract, that 
was a separate transaction* and the Court could not 
imply from the plaintiffs having given delivery of 
some bales in December 1913 to the defendants, 
that the parties had entered into a new contract 
whereby the plaintiffs agreed to give delivery to 
the defendants of the remaining bales according 
as the defendants should choose to ask for them ; 

(3) that the Court could only read the contract 
according to the plain intention of the words in the 
written contract, and that as the parties did noth- 
ing under the contract within the contract period, 
the written contract thereby came to an end. 
[Macleod. J .) The Phoenix Mills Ltd. v- 
Madhav Das Rupchand. 

24 Bom. L. R 142 69 I. C. 2. 

S. 55— Contract for sale of immoveable 

propci ty — Time made essence of the contract by 
N o U ce — Breach — 'Notice unreaso nable — Specific 
performance. 

By an agreement dated 27th February 1919 the 
defendant agreed to sell to the plaintiff certain 
immoveable property and the plaintiff paid to the 
defendant Rs 500 as earnest money Clause (3) 
of the agreement provided that the sale should be 
completed within three months from the date 
thereof and time was made of the essence of the 
contract. Subsequently both the parties agreed 
that the time for completion of tbe contract 
should be extended beyond the three months 
mentioned in the clause. There was consider- 
able delay on both sides in preparing requisitions 
for title, in answering requisitions, and in the 
preparation and approval of tbe draft conveyance. 
After some correspondence as to the engross- 
ment of the conveyance, the defendant wrote to 
the plaintiff on 27th August 1919, that unless the 
sale was completed before 1st September 1919, 
time being of the essence of the contract, the 
contract would be treated as broken by the plaintiff 
and the earnest monvy would be forfeited. The 
plaintiff did nothing further until the 2nd 
September 1919 on which date he sent the 
engrossment of tbe conveyance to tbe defendant 
who in reply wrote on the same day that he bad 
forfeited the earnest money. The plaintiff, there- 
after, tendered the purchase money but it was 
refused. The plaintiff, thereupon, filed a suit for 
specific performance cf the agreement of 27th 
February 1919. 

Hey, (1) that as there were no special circum- 
stances which would demand that the contract 
should be completed on tbe 1st September 1919, 
the notice given on 27th August 1919 to complete 
the contract in four days was not a reasonable 
notice ; ( 

(2) that considering the extremely leisurely way 
in which both the parties had proceeded from the 
date of the contract, there was no reason why the 
defendant should be entitled to demand of tbe 
plaintiff that the matter should be completed 
within four days and that in default the contract 
should be considered as broken ; 

(3) that there was nothing in the surrounding 
circumstances to indicate that the defendant 
would bo so prejudiced by further delay in the 
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completion of the contract that equity would not 
assist the plff. in getting it performed ; a ad 

(4) that the pHf. was, therefore, entitled to the 
assistance of the Court in obtaining specific per- 
formance. 40 Bom. 289 followed, { Macleod , C,J, 
and Shah, J.) Mussa Mahomed v Motilal 
ITCHALAL. 24 Bom. L E 203 : 

(1922) Bom. 14 : 69 I. C. 13. 

S. 55 -Option to repurchase land under 

contract of sale — Time if of the essence of the 
contract. 

Though in the case of a contract for sale of 
land, time may or may not be oi the essence of 
the contract, in the case of an option for repur- 
chase before a fixed date, time is of the essence 
and option must be exercised before that date, 
42 M. 802 , 30 M. L J. 186 Ref. ( Mating Kin , J ) 
Maung Poryin v, Maung Shwe kin. 

1 Bur L J. 167 

S. 55 — Sale of goods — Delivery m 

instalments — Dela y — Rescission— Liability. 

Under a contract for the sale of yarn, the goods 
were to be delivered on steamer at Madias in 
July, August and September, in three shipments 
No yarn was shipped in July and August but 
ten bales were shipped together in September. 
The defendant had made no complaint of even 
the delays in the deliveries but just before the ten- 
der of the goods, gave notice to the plaintiffs cf 
his intention to put an end to the entire contract. 
In a suit by plff. for damages foi breach of tl e 
contract. 

Held , the partial breach did not go to the root 
of the contract, as by non-delivery of the thing 
contracted for, the whole object of the contract 
was not frustrated. Hence defendant was not 
entitled to rescind the entire contract but plaintiffs 
should be awarded damages m respect of the bales 
allocated for the September shipment. {Ayltng, 
Offg * 6. /*, and Odgers , /.) Messrs Swami & Co.* 
v Nukala Venkatasubbiah, 

(1922) M. W. N. 47 : 69 I C. 41. 

Ss. 55 and 63— Sale of goods— Omis- 
sion to deliver at agreed time— Extension of time 
Default in delivery— Damages. See (1921) Dig. 
Col. 357 Mahomed Habibullah v Bird Sc Co. 

24 Bom. L. E. 687 : (1922) P. C. 178 


— Ss, 56, 9 and 2D - Scope of—Frusfia- 

iion. 


Per Richat dsoih J i S, 56 of the Contract Act 
applies only to physical impossibility and there- 
fore does not cover every case of frustration. 
S. 9 however recognises that promises may be 
implied. 


S, 29 deals with the case of a common mistak 
at the time of the transaction ** as to a matter c 
fact essential to the agreement # \ Perhaps 
general principle of frustration depending o: 
^Stjuction might be so stated as to cover that 
and Richardson , 7,) GoUk 
SH&NKA& AG'ARWALLA MOITRA, 

'M*?* 26 C, W, N. 57S 


. . .* ,v ", 65r-Confcract 

Acqnrsifton of land by Governn^ent- 


of lease— 
Impossihi- 


! lity of performance — Compensation for advance 
received. See Contract Act, Ss. 65 and 56. 

20 A. L. J. 41. 

® s * 56,35 (2) Sui eiy for production of 
judgment debtor— Imprisonment— Effect. 

Where a person stands surety to produce 
a person in court on a particular day, but by that 
time the person had been convicted and lodged 
in jail, the promise becames impossible to per- 
form and the agreement becomes void. The 
agreement is not one falling under the second 
part of S 35 of the contract Act. (Mac Coll , J C ) 
Maung Ky we v. Maung San Tin. 

1 Bur. L. J. 236. 

~ — Ss. 59 to 61 — Decree debt — Payment 

of portion— How to be appropriated— Principal 
or interest 

In the absence of any agreement to the contr- 
ary, payments made by a judgment debtor have 
fiist to be appropriated towards the interest and 
the balance of the payment, if any, is then to be 
credited to the principal. Ss. 59 to 61 of the Con- 
tract Act do not expressly deal with interest, but 
the principle underlying these sections can well 
apply to interest as well. 8 B. L. R 110 (P. C.) 
rehed upon (Jwala Prasad and Bticknill, JJ) 
Malik Mokhtar Ahmed v. Mt. Bibi Rahim- 
Un-nissa Begum. (1922) Pat. 66 : 

(1922) P. 369 : 67 I. 0. 606. 


-os. ana tsu- 


^eoioi ana creditor — 

Appropriation -Payment by debtor— Principal or 
interest. See (1921) Dig Col. 358 Seth Nemi 
Chand v. Seth Radhakishen. 

48 Cal. 839 : 30 M. L. T. 39 * 
28 C. W. N. 153 (P, C.) : (1922) P. C. 26*. 


61 Payment-Credit towards arrears 
of rent— Burden of proof. 

If a creditor has credited certain payments to- 
wards arrears of rents it is for him to show that 
arrears were due and what they amounted to, 
and m the absence of evidence on these points 
it must be held that he was not entitled to do so. 
{Colitis and Adamt, Jj.) Sibnarayan Sah v 
Maisa Tada Prodhan. (1922) P, 446, 

T S ‘ o ^-Contract -Novation— Breach of 

contract. See (1921) Dig. Col. 359. K. M. P R 
N M. Firm v The Perumal Chetty. 

45 Mad. 180 : 42 M. 1. J. 230 : 
(1922) Mad, 314 : 67 I, C. 905. 


V. 


turn empowering a party to > escmd—Legali ty of. 

Parties to a contract may stipulate that one or 
both of them shall have the power to rescind the 
contract on the happening of some specified con- 
tingency. Such a stipulation is t 0 be construed 
according to its natural meaning, subject ti the 
principle of law that a party shall not take*. ad- 
vantage of his own wrong. 1919 A. C, l, Ttef. 
The mere fact that the option to rescind the 
contract is not made dependent on the happening 
of any specified contingency, hut an optidn^to 
terminate the contract for any reasons whatso- 
ever, does not tender the contract void for want 
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CONTEACT ACT, S. 62. 

of mutuality. ( Malta . J.) Chotalal Lallubhai 
v . Champsey Umersey and Sons. 

24 Bom. L. B 877. 

— S. 62 — Later contract — When opet ates 

as a discharge of an earlier contract. 

Under S. 62 ot the Contract Act contract does 
not absorb a prior contract unless it is itself a 
valid one. Where therefore a perpetual lease is 
found to be invalid, it is open to the lessee to tall 
back o^ an earlier leas* 1 . {Hopkins S M, and 
Burn , J.M.) Baldeo v WarisAli, 

4U.PIE (Rev) 37. 

S. 62— Novation Essentials of. See 

(1921) Dig Col. 350, Srimati Bar Kuarjn 
Alak Manjari Kuari v , Sircar Barnard & Co- 
(1922) Pat 24 : (1922) P. 49. 

S. 62 — Novation — Hundi — Renewal — 

Insufficiently stamped Hundi — Effet t of— Suit 
on original cause of action . 

Where an insufficiently stamped hundi was 
given in renewal of a prior hundi, the plaintiff 
could fall back on the prior hundi. Tne giving 
of the second hundi would have operated as a 
discharge of the first one only if the new con* 
tract could have been legally enforced and as the 
plff could not sue on the second hundi as being 
unstamped, he could fall back on the first one ; 
and S. 62 of the Contract Act was no bar to his 
doing so. 27 M. 540 Re! [Martineau J ) Sundae 
Das v . Puran Singh 11 P. W B 1922 * 

(1922) La h 56 : 67 I. C. 856. 

.g. 62— Novation — Substituted contract 

falling through— Rescission — Right to enforce old 
contract . 

Where a debtor has disabled himself fiom per- 
forming his promise under a later contract wlvch 
had been intended to be a substitute for an ear- 
lier one it is open to the creditor to enforce the 
earlier contract rescinding the later and S. 62 of 
the Contract Act is no bar. 66 P. R, 1888 foil 15 

P. W. R. 1918 ; t>3 P. R. 1917, 53 P R. 1915; 41 Cal. 

137 dist. {Wilberforce and Martineau , JJ ) Najaf 
Shah v. RaNGa Ram. 2 Lah 323 : 

66 I. C 47. 

;rrf -S- 63 — Acceptance of perfo* mance — 

cheque for smaller amount accepted and cashed 
—Effect of. 

Defendant sent a cheque to plff. for a portion of 
the sum claimed by the latter with a condition that 
this sum was being paid in full discharge of the 
total amount due to plff. The plff retained the 
cheque and eventually cashed it. Two days after 
cashing the cheque, plff- wrote the deft that the 
cheque had been cashed but he did not agree to 
receive the amount in full discharge of the pay 
raent ©f the sum due to him 
Held, th^ttbe mere fact that the plff. retained 
the dheqjue and cashed it and at the same time re 
fused to receive the amount in full discharge of 
the payment of bis debt, does not raise any con* 
elusive presumption that they had accepted it as a 
conditional offer made by deft 6 A, L. J 6*7 ; 22 

Q. B. D. 610 Ref, ( Stuart and Sulaiman , JJ.) 
Basdeo Ram Sarup w, Dalsukhrai Sewak Ram. 

20 A. L. J. 717 : L* B 3 A. 548 : 
(1922) AU. 461 : 68 I. C. 783. 


C0NXBACT ACT, S. 65 

S. 63 — Con trad — Breach — Damages — 

Return of consideration. 

Where a pa r ty to a contract of marriage having 
accepted cash and jewels repudiates the marriage 
he is bound to return what he has taken. 15 C. 319 
{Coutts and Bnckndl, JJ) Mathura Prasad 
Singh v S\ty\ Narain Prasad Sahai. 

65 1. C. 81 

S. 63 — Waiver — - Evidence of— Mart* 

gage — Discharge of 

Waiver may be evidenced by conduct incon 
sistent with the continuance of the rights waived. 
There is nothing m law to prevent a discharge 
by acceptance of something in lieu of the perfor- 
mance of the contract. {Prideanx, A.J t C) ICawa- 
daji v Gangaram. 64 I, C. 461 

S. 63 — Scope o f . 

S 63 of the contract Act does not entitle a 
promisee for his own purposes and without the 
consent of the promisor to extend time to his own 
advantage— There must be an agreement or 
mutual understanding to waive ( Abdul Raoof 
and Campbell , JJ ) Asm at Uli.ah v Messors 
Behari Ual and Sons 68 I. C. 912. 

Ss. 64 and 65 — Mistake-Restoration of 

bene fit 

Where the parties are found to have been in 
ignorance of any discrepancy, then it follows that 
both of them were labouring under a mistake 
of fact and when restoration of one party to his 
original position takes place he cannot recover 
from the other party without surrendering the 
henefit which he derived under the mistaken act. 
This principle is not limited only to cases of 
agreements, which are provided for by Ss. 64 
and 65 of the Contract Act but extends even to 
acts committed under a common mistake of fact. 
{' Wazn Hasan, A. J.C.) MaQBUL Ahmad v , 
Farhat Ali 4 TJ. P. L. B. (J. C.) 

(1922) Oudh 152 : 66 I. C. 461. 

S. 64— Scope of— -Contract — Rescinding 

— Effect of — Further piformance dispensed with. 

Where an agreement is rescinded its further 
performance cannot be enforced* S. 64 of the 
Contract Act will apply where an agreement has 
been rescinded. S, 64 is not restricted to contr- 
act voidable under $ 32 but extends also to 
cases of contracts voidable bv reason’ of broach 
under S 39. (Lvle and Ashworth A. J. C.) MAfi- 
ammad Mumtaz Ali Khan v. Altapful Rahman. 

25 0. C. 169 * (1922) Oudh 259. 

Ss. 65 and 56 — Contract of lease — 

Impossibility of performance— Compensation fof 
advantage received. 

Where by reason of the acquisition of a lower 
garden by Government under the Land ACquisi- 
tion Act the plff. lessee was deprived of the 
garden and the contract having become impossi- 
ble of performance under S. 65 of the Contract 
Act, the plff. was entitled to be compensated by 
the deft, for the loss sustained by him. {Banerp\ 
J.) Mohammad Hashim v . Misri. 

44 A 229 : 20 A. L. J. 41 : 65 I. 0. 2SS * 
L. R. 8 A 576 : U9?2).AU:®, 

» ,* A i i 
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S, 65 — Minor'- Cancellation of contract 

— Duty to restore benefit , 

A minor who seeks to recover the property sold 
by him afiei cancellation of the sale, mast res- 
tore the benefit he had received. 11 O. C. 1 foil 
40 AU., 558 ; 8 O. L. J. 287 Ref. { Daniels , /. C.j 
Raghunath Singh v. Dhondhe Singh. 

24 0. 0 348 . 9 0. L J 31 : (1922) 0 C. 30 : 

64 X C. 771. 

* -S. 65 — Mutual mistake— Repudiation — 

Duty to restore benefit * 

Where one of the parties to a compromise 
repudiates it on the ground that it was made under 
a mutual mistake u is his duty at the same time 
to restore any benefit that he has received under 
it. {Freemantle, I M.) Shri Radha KrishNaji 
Maharaj ik Duniya Prasad. 

L. B. 3 A. 139 (Bey). 

S. 65— Void contract — Payment under 

— Right to recover . 

S 65 of the Contract Act applies even though 
the contract was not void nbuiitto but becomes 
void subsequently and a suit to recover money 
paid under such a contract is maintainable. 
(Abdul Raoof and Mar tinea it, JJ.) Badlu v. 
Sheo Chand. 56 F. L. B. (1922) : 

67 I. C. 357. 

S. 68— Minor— Necessaries— What are 

— Liiigation expenses- Payment oj father's debts. 

The general rule is that a minor is incapable of 
entering into contract and that such a contract j 
is absolutely void and unenforceable S. u8 of the 
Contract Act is an exception to the above rule and 
the minor's estate is liable for the necessaries 
supplied to him. Moneys paid to a minor for the 
discharge of his father’s debts cannot be called 
necessaries but moneys borrowed by him for 
meeting tbe necessary costs of a Civil or Criminal 
proceeding affecting him or his estate would be 
necessaries within S 68 of the Contract. 2 N L. 
K;^5; 21 C 872 dist, 80 C 589 (P.C) Ret. 

( Dkobhy , A. J. C.) Nilkanth v. Chandra Bhan. 

1 8N.L R 119:64 1 C, 851. 

Ss. 69 and 70 — Contribution — Patmdar 
and darpatmdar— Suit for rent- Sale-Deposit 
of decretal money and statutory compensation by 
Co-sharer not a party— Suit for contribution. 

The plaintiff who was part owner of a darpatni 
which had been sold by the patmdar in execution 
of a degree for rent obtained by him in a suit 
in which the plaintiff had not been made a party 
had the sale set aside by depositing the decretal I 
money and the statutory compensation of five 
percent of the purchase money due to the auction 
purchaser and then sued the other co-sharers for 
contribution, 

, fl^/cMhat though the decree was not binding 
9$%P plaintiff, as the entire darpatni had been 
plaintiff had the right to sue 
m^gC5pw7t)tof the Contract Act, though not under 
AW merely in respect of the decre- 
hut also Of the statutoy compensat on 
m«m4y iff tended for the auction purchaser 38 Cal. 

^ 975 rei. [Richardson 

a^d Buda, }j t (^^GlDtCHANDRA Pal v. Gopi 
NatH FAl. 24 C. 1068 : 68 X. C. 104, 


CONTRACT ACT, S. 70 

Ss. 69 and *10— Payment by one person 

on behalf of another interested m payment of 
money -Option to decline payment when neces- 
sary. 

Neither under S. 69 nor under S 70 of the Indian 
Contract Act, is it the case that a person who 
makes a payment to protect his own interest can 
recover the amount which he pays from the per- 
son on whose behalf he ostensibly pays it, unless 
it can be shown in the case ot S. 69 that the per- 
son was bound in law to pay the money or in the 
case of S. 70 that the person f 0 r whom he paid 
the money had not only benefited from the pay. 
ment but also had the opportunity of expres- 
sing bis acceptance or reject’on of such benefit. 

A payment of this description made by a person 
m order to avoid the sale of certain property in 
which he himself has an interest, can be recover- 
ed under this section if the person paying had a 
reasonable apprehension that his interest in the 
property would be adversely affected. It is not 
necessary that it should be established that the 
sale would have actually prejudiced the position 
of the person who pays the money ( Buuknill , /,) 
Srimati Suradhani Debi v. Haricharan Mah- 
TON * 3 Fat. L T. 122 : 64 I. C 226 : 

(1922) F. 337. 

S. 69— Person interested in payment— 

Usufructuary mortgagee in possession— Sale of 
property in execution— Deposit under 0 . 21, R. 89, 
C. P . Code — Right to recover . 

In execution of a money decree aga nst the deft 
by a third person property usufructuarily mort- 
gaged to piff. was sold. Plff deposited the requir- 
ed amount to set aside the sale under O. 21, 
R. 89 and sued deft, for the same. Held that in 
the circumstances plff. was not a mere volunteer 
but a person interested and therefore was entitled 
to be reimbursed, ( Banerji , J.) Beni Madho v. 
San war Dat. 20 A L. J 42 : 64 I. C. 918. 

-S 69— Scope of — Liability to pay— By 
whom enforceable , 

There is no justification at all for the proposition 
that the legal liability to pay contemplated by the 
section in respect ot the person who does not 
make the payment is only such a liability as can 
be entorced by the person to whom the payment 
is made. * 

The words “interested in the payment of money’' 
do not exclude the case of a person who in addition 
to being so interested is also bound to make the 
payment and the vvoids * 4 bound by law to pay*’ 
include all cases of persons legally bound to pay 
whether under such contract or otherwise and in 
the case ot a contract whether it is enforceable 
by the person to whom the payment is to be made 
or not. (Haiti fax, A.J.C } Umed Singh v* Bxhari 
Lal * (1922) Nag. 50. 

8. 70— Lawfully interested— Meaning of 

—Widow's estate— Payment of money by Hindu 
reversioner to avert sale for road cess. See (loll 
Dig. Col. 362 Gopeswar Banerjea v. RaS 
Sundari Debi. 49 <j a i Mp 

(1922) Cal. 353 : 67 

~ s - 70— Payment far the benefit of flaih- 
tiff as well as defendant— Option to decline 
benefit— Suit for recovery of money— Limitation . 
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Under S. 70 of the Contract Act the party 
sought to be made liable must have nut only 
benefited but must have had the opportunity of 
accepting or rejecting the benefit 16 M, L T. 
375 Ref. 

Per Devadoss , J. Where a person does an act 
which is greatly beneficial to himself and which 
is sure to benefit another the former cannot claim 
contribution from the Ia { ter In other words, 
where a person is bound to do an act* whether 
another consents to it or not, the former cannot 
claim contribution even though the latter derives 
benefit m consequence of the act. In short, where 
the benefit to himself is great, a person cannot 
be said to do the thing for another within the 
meaning of S. 70 of the Contract Act, 45 I.C, 786, 
33 M. 15 , 21 C 496 , 16 M L. T, 375 Ref. The 
period of limitation for a suit under S, 70 of the 
Contract Act is that prescribed by art. 120 of the 
Lim. Act, ( Odgers and Devadoss, JJ.) T. M. Sux- 
DARA AlYAR V. T. M. ANAXTHAPUDMANABA AlYAR. 

43 X. L J. 271 * 31IL T. 164 (H. C ) : 

16 L W. 231 . (1922) X W. N. 608- 

S. 72 — Money paid under Coercion — 

Meaning of. 

The word ** coercion ” referred to in S. 72 of 
the Contract Act is nsed in its general and ordi- 
nary sense, its meaning not being controlled by 
the definition of “ Coercion ** in S. 15 of the Act 
40 C 598 P. C. Rel. {Chatter jea and Panton , JJ.) 
Adhor Chandra Dass v, Rameswar Manna, 

65 I C. 517, 

5 . 72 — Money paid under a mistake of 

fact— If recoverable . 

Money paid under a mistake of fact on the part 
of both the parties is recoverable. ( Sir Lancelot 
Sanderson, C. /. and Chotzncr , J.) ErfaNuddi v. 
Bharat Chandra Sarkar. (1922) Cal. 1 (2) 

g. 72 — Sale of goods — Delivery of excess 

quantity by mistake — Subsequent sale to third 
persons— Right io equitable restitution 

Where plff. sold 70 bales of grey mulls, each 
bale to contain 100 pieces, to deft and deft, in 
his turn bona fide sold the bales as containing 
each 100 pieces to several persons, and it was 
eventually ascertained that plff. had delivered an 
excess number of pieces Held that deft was not 
liable to return or pay the price of the excess 
number of pieces. The doctrine of equitable resti- 
tution has no application where the deft labouring 
under the same mistake as the plff; has bona fide 
parted with the goods to others, ( Couits Trotter 
and Ramesam , JJ.) K. M, P. R, Firm v The 
Official Assignee of Madras. 

43 M. L. J. 142 : 16 L, W. 75 : 

(1922) X. W. N. 498 

- — T -r-~S . 73— Breach of Contract— Damages 

— r Measure of— Settlement between buyer and 

stranger — If can be taken advantage of 

If a vendor of goods commits a breach of his 
contract to deliver goods at a future date he 
cannot take advantage of a settlement effected bet- 
ween his buyer and a stranger as regards t he same 
goods which has the effect of reducing the dama- 
ges which the buyer has sustained 1 7 Q. B. I> 316 
(19$ft‘2 A. C, 510, (1920)2 K, B, 11 FolJd, The 
me^ure of damages mast be governed by the 

Y— 25 


CONTRACT ACT, S. 73. 

market rate at the due date, { Kemp , A J, C .} Firm 
I of Santdas Devkishendas v . Firm of Nidh- 
4NSINGH Javarsingh. 15 s, L. R. 214 . 

66 I. C, 267, 

S. 73— Contingent contract— Damages^ 

measure of. 

The defendant entered into a contract with 
plaintiffs that if any gram should remain in 
his hands, after he had satisfied the demands of 
his asanas for seed grain, he would sell the 
balance ot his stock, the amount of which was 
named to the plaintiffs at a named rate. It was 
common ground that the contract was to be 
completed within a week. The defendant parted 
with no gram at all to his asamis and failed to 
deliver any gram to the plaintiffs. Held , the con- 
tract was an ordinal y contract which was not to 
be carried out or only to be partially carried out 
if cersain events acaued, namely the taking 
of some * of the gram by asanaes. Those 
events had not occurred and hence the 
contract should be enforced. The 
question of measure of damages is one quite 
apart fiom the fact that the centract is a contin- 
gent contract. The contingency on which the 
contract was to be enforced having occurred 
damages have to be ascertained in the usual 
manner. [Batten, J. C.) Sath KaNchedilal v, 
MotiRam- (1922) Nag. 192 : 68 L C, 720. 

S 73 — Contract — Unfulfilled contract— 

Right to implement. See Contract Act, S 190. 

1 Bur. X, J, 219. 

S. 73 — Damages— Contract for sale of 

land— Breach— Delay m suing for damages — 
Measure of damages. 

Where a plaintiff sues for damages for a breach 
of contract to sell immoveable property, to as- 
certain the market value of the land for the pur- 
pose of the measure of damages the court will 
consider what the land would fetch if put upon 
the open market by a willing seller. This may 
be ascertained from earlier sales of the same 
property or by comparison with other similar 
plots in the locality which have been the subject 
of sale. Private offers of purchase are of small 
value in such a case. (Kemp, A. J , C.) Naroo 
SHANKAR V , RAJUMAL. 15 S. L. R. 21. 

Ss. 73 and 74 — Damages—* Deposit — 

Breach vf contract — Forfeiture— Repudiation of 
contract. 

In a contract of sale a deposit serves two pur- 
poses. If the purchase is carried out, it goes 
against the purchase money but its primary 
purpose is this, it is a guarantee that the 
purchaser means business. Money paidas deposit 
is paid on the implied understanding that if the 
purchaser refuses to complete the deposit is to 
be the property of the payee If the purchaser 
repudiates the contract he forfeits the deposit 
and cannot claim its refund on the ground that 
the purchaser has had no loss. 19 A. 489 ; 43 A, 
166 ; 17 C. W. N. 100 ; 24 C. W. 1ST 40 : 38 M, 
178 Ref. {Chaiiet jea and Pearson , JJ* ) 
Mangobinda Datta v . Baisogomaff* ~ 

• . j 1 • • 67 : r.fc/'fl4. 
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g 73 — Damages— 'Measure rf. 

The measure of damages in a case of breach of 
contract to deliver, is the sum by which the 
contract price fell short of the price at which the 
purchaser might have obtained goods of like 
quality at the time when they should have b/eo 
deliveied. ( Abdul Raoof and Campbell . JJ t ) 
Asmat Ullah v Messrs. Behari Lal and Sons 

68 I C. 912, 

S. 73 — Measure of damages— Contract 

for sale of goods — Delay in delivery — Refusal 
See (1921) Dig, Col 363. A L. S. V, Chetty v> 
Maung Kyin Ke. (1922) L. B 1 : 64 I, C. 60. 

* — — 73 — Damages — Measure of — Breach 

of contract — Sale of goods . 

In a suit for breach of Contract to deliver goods 
on a certain date the market price on that date is 
the standard for the computation of compensation 
and not on a later date on which the goods may 
have been demanded and lefused. The position of 
a seller would be very precarious, indeed, if 
Such were the case and he would be entirely at 
the mercy of the purchaser who could demand 
goods on any date he liked after breach and then 
claim damages on the basis of the rates prevailing 
on that date if the goods remained undelivered 
( Broadway and Motisagar, //.) Firm of MaUsa 
Ram Gordhan Das v. Firm of Mangal Sain 
*Duni Chand, (1922) Lah 149 : 65 I G 497. 

S 73— Damages— Measure of— Sale of 

goods— Date of breach . 

On 13th September 1920, the plffs. sold to the 
defts, one hundred bales of yarn of which seventy- 
jive were for ready and twenty five for Septem- 
ber delivery. The defts. took delivery of twenty- 
four bales on 17th September 1920, twelve bales 
on 4th October 1920, and a further lot of twelve 
bhles on 21st October 1920, but they failed to 
take delivery of the remaining fifty-two bales. 
After writing several letters to the defts. the plffs. 
sold the bales by public auction on 2nd March 
1921, and claimed Rs. 11035-1-4 as difference in 
the contract price and the amount realised on 
sale. The defts. contended that the date of the 
breach of contract as regards twenty-five bales 
of September delivery was at the end of Septem- 
ber 1920, and that of twentyseven bales of ready 
delivery was in September 1920 ; but that they 
were not liable to pay damages on the basis of 
rates prevailing in January or March 1921 

Held, (1) that the property m the goods did not 
pass to the defts. and the plffs. could not, there- 
iore, rely on the auction sale in March 1921: 
v (2) that there was no understanding between 
the parties „ after the due date that if the defts. 
failed to take delivery of the goods the plffs, were 
entitled to go into the market and sell at the then 
market price : and 

(f) that the whole of the forty-eight bales of 
SSWj delivery was taken must be taken to be ap- 
^pjriated tothe ready contract, and that the date 
^f jfehp bre^h as regards ready delivery was eight 
^y^cc^iJS^September ,1920 and as re^rds 
^pfember cfelivery it was 30th, September 1920 
Menka Kaisha, Ltd. v 
CHABILDAS^THUBHAT. , * 

J W 143 • (1922) Bom- 203*: 69 1. C. 29, 


CONTEACT ACT, S. 73, 

S. 73 — Damages — Measure of — Default 

of Plain h ff— Effect 

Where the defendant has committed a techincal 
breach of contract and the plaintiff himself had no 
intention of performing his terms of the contract, 
the plff. xs entitled merely to nominal damages 
{bhadi Lai C % J and Wilberfofce J) Weld & 
Company v. Har Charn Das. 4 lah L J, 317- 

S. 73 —Damages — Measure uf—Sale of 

goods — C 1. F . — Breach. 

A C. I, F contract is not a sale of documents 
telatmg*to goods but a sale of the goods by deli- 
very of documents. Consequently where the 
seller does not put the goods on board the Ship 
the true measure of damages is the difference 
between the contract price and the market price at 
the tune of breach ( Robinson C, J and Duck- 
worth J.) S. K. R. S. L. Chetty Firm v * Hmar- 
chand Madhowjee & Co. 66 I C. 579. 

S, 73— Damages— Measur; of— Infringe- 
ment of tight — Nominal damages. 

Though every breach of duty arising out of 
contract gives rise to an action for damages 
without proof of actual damage the amount of 
damages recoverable is as a general rule, govern- 
ed by the extent of the actual damages sustained 
in consequence of the defendant’s act, In cases 
admitting proof of such damage the amount must 
be established with reasonable certainty. But 
this does not mean that absolute ceriamty is re- 
quired ; nor in all cases is there a necessity for 
direct evidence as to the amount. Damages are 
not uncertain for the reason that the loss sustain- 
ed is incapable of proof with the certainty of 
mathematical demonstration or is to some extent 
contingent and incapable of precise measurement. 
Only such approximation to certainty is required 
as would satisfy the mind of a prudent and rea< 
sonable person. Cases on the subject reviewed. 

( Mookerjee and Chotzner, JJ ) Kingsley The 
Secretary of State for India. 

36 C. Tu. J. 271. 

S. 73 — Measure of damages— Contract 

for sale of goods. Delay in delivery— Refusal. 
See (1921) Dig. Col. 363, A. L. S. V, Chetty v 
Maung Kyin Ke. (1922) L. B. 1 : 64 I. C, 60. 

S. 73— Damages— Sale of goods-Bt each 

— Late shipment— Late arrival. 

Under a contract in writing dated 21—8—1918 
defts agreed to buy from plaintiffs 25 bales of 
yarn. The contract was in these terms : 14 This 
day we have purchased from you the undermen- 
tioned goods in accordance with the bazaar 
rules cotton yarn of Japan shipment for Febru- 
ary. March 1918 is to be given whenever the 
same arrive earlier or later, and on the safe arri- 
val of the same by steamer.*’ On 25—9—1918 
defts. wrote to plffs. that unless the goods were 
delivered in 8 days the contract was to be treated 
as cancelled. On 12 — 10—1918 the goods arrived 
in Bombay and the plffs. required the defts, to 
, delivery. On 15—10—1918 defts * replied 
, that that the 8 days’ period having already ex** 
pired the contract was cancelled and that /they 
were not bound to pay for the goods or take deii- 
i my of ther& in an action fotr damages, He§4 
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that having regard to the express provisions of 
the contract with reference to late shipment, the 
September shipment was contract shipment 
which the defendants were bound to accept The 
date of breach was 15— 10— 1918 when defen- 
dants improperly repudia'ed the contract. As 
the property in the goods had not passed to the 
defendants, plffs. were entitled to recover the 
difference between the contract price and the 
market price on the day of the breach. ( MuIUu /,) 
Chotalal Lallu Bhai v. Champsey Umersey 
and Sons. 24 Bom I. B. 877 


S. 73 — Damages — Sale of goods — 

Instalment delivery — Default — Breach — Dama- 
ges — Right to sue for 

Where there is a contract by the plaintiffs to 
supply goods to the defendants from time to time 
as they requited for their business, if the sellers 
clearly show their intention not to be bound by 
and to repudiate the contract, the buyers if they 
please, may treat the notice of intention as in- 
operative and await the time when contract is to 
be executed and then hold the sellers responsi- 
ble for all consequences of non performance, but 
in that case they keep the contract alive for the 
benefit of the sellers as well as their own the 
buyers remain subject to all their obligations and j 
liabilities under the contract and enable the sel* ; 
lers not only to complete the contract, if so 
advised, notwithstanding their previous repudia- 
tion of it but also to take advantage oi any super- 
vening circumstances which would justify them 
in declining to complete it. On the other hand 
the buyers may, ii they think proper, treat the 
repudiation of the sellers as a wrongful putting 
an end to the contract and may at once bring 
their action as on a breach of if, and in such 
action they will be entitled to such damages as 
would have arisen from non-pertoimance of the 
contract at the appointed time, subject, however, 
to abatement m respect of any circumstances 
Which may have afforded them the means of 
mitigating their damage Frost v. Knight {1872} 
L. R. 7 Ex. Ill, 113 ; Cost v. Ambergate, etc. Ry 
Co. (1851) 17 0- B. 127 ; Braithwaite v. Foreign 
Hardwood Co (1905) 2 KB 543 ; Mdachrut v, 
Nickoll and Knight {1920} 1 K. B. 693 Rel 
(Malta , /.) Najan Ahmad Hah Au v. Salema 
H dMEb Peermahomed. 24 Bom. L. B. 998. 

— S, 73 — Damages— Sale of goods — Breach 

—Repudiation— Measure of damages . 

Where defendant has utterly repudiated a con- 
tract or put it out of his power to perform it, the 
plff, may at his option sue at once or wait till 
the time when the act was to be done. But the 
measure of damages is the same in both cases viz. 
the difference between the coutract sate and the 
Market rate on the due date. The e'ecti m to take 
advantage of the repudiation of the contract goes 
only to tbe question of breach and not to the 
question of damages, and the damages are to be 
calculated with reference to the date of breach 
only where no time was fixed for acceptance, _ be- 
cause there is then no other measure possible. 
IMamtg Kin and Pratt , JJ.) Hunt Huat and 
Co., v. Sin Gee Moh and Co. 66 I, C. 510. 


CONTBACT ACT, S. 74. 

S. 73— Damages — Sale of goods — Remis- 
sion — Right to return of advance — Further 
damages 

Where the plff. lawfully rescinds a contract 
he is entitled to the return of his advance and 
to such further damages as were within the con- 
templation of both the parties at the time when 
the contract was made. { Schwabe C J. and Krisk - 
nan J ) Adam Haji Perv Mahomed Ishak 
Hlssain Akbari 

43 M L J. 199 * (1922) M. W. N. 434 : 

31 M I T 40 (H. C.) 

S, 73 — Usufructuary mortgage — Stipu- 
lation to pay additional interest if mortgage not 
registeied — If enforceable , 

An agreement to pay additional interest in case 
the mortgagor faded to get the registered bond 
constituting a usufructuary mortgage is a stipul- 
ation by way of penalty and is unenforceable 
when possession was actually given to the 
mortgagee (Lyle, A. J C.) Jh an Singh v Gauri 
Shankar, (1922) Oudh 123, 

S. 74— Contract — Breach of — Penalty — 

Damages ascertained by parties — Duty of Court* 
The idea is very common that what is called a 
“penalty clause’' m a contract is a mere brutum 
fnlmen , an agreement that neither party has any 
intention of enforcing at all to any extent. Such 
an agieement would certainly not be mentioned 
in the Contract Act, and in fact would not be 
agreement at all. A penalty clause merely fixes 
a maximum for damages which would be difficult 
to estimate m terms of money, and anyhow does 
not deprive the aggrieved party of his right to 
damages that can be so estimated. 12 N. L. R. 177 
Ref. (Halhfax, A.J.C ) Balaji v, Sukamiya. 

68 I. C. 605. 

S. Damages— Breach of Contract- 

Earnest money — Forfeiture— Effect of 

In the absence of a written contract the ques- 
tion as to what is and what is not earnest money, 
must be decided on the evidence on record. 

Where a person who has deposited earnest 
monev is guilty of a breach of contract, he must 
forfeit the earnest money. (Stuart and Sulaiman , 
JJ } Madho Das v. Gokul Das. 

20 A. L. J. 742 : L. B 3 A. 488 : (1922) All. 478 : 

4 TJ. P. L. B (A) 208 : 68 I. C. 761. 

— S. 14r—Htgh rate of interest — Power of 

Court to reduce— Circumstances justifying * 
Where there is only one rate of interest and 
that rate is exhorbitant the Court has no power 
to reduce the rate in the absence of proof of fraud 
undue influence or oppression. ( Maclean , C. J. and 
GetdL J*) Narendra Nath Sarkar v f Monireddi 
Howladhar. 35 C. I», J. 209 : 69 I. C. 109. 

S 74— High rate of interest— No power 

to interfere in the absence of undue influence. 
See Contract Act, Ss. 16 and 74. 

9 0 1. J, 442. 

— S. 74 — Interest— Power to relieve against 

— Penalty , ‘ , . . * 

It is not open to the court to interfere with the 
rate of interest stipulated between the parties 
* unless the court is satisfied that the rat# ^ 
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interest charged is a penalty within S 74 of the 
Contract Act. In othet cases the court would be 
making a new contract between the paities. 
{Greaves and Ghose , //.} Srimati Satyabhama 
Sun dari v Mahomed Esahakmeah. 

08 I. C 497 


S. 74— Interest— Rate of. 

Have regard to the local conditions m India 
12 per cent is very proper and reasonable rate to 
impose, though it may appear a very high rate of 
interest (P. 319 C 1.) ( Buckmaster ) Narain 
Das v abinash Chander. 

L. R. 3 P. C. 129 : 31 M. 1. T. 217 (P. C ) : 

16 L. W 780 : (1922) P. C. 347 : 

(1922) M. W. N 791 : 4 XT. P L. R. (P. C.) Ill : 

S. 74 — Interest— Reduction on punctual 

payment — Penalty. See (1921) Dig. Col. 365. 
Kulada Prasad Chowdhurv v % Ramananda 
Patnaik. 48 Cal 1036. 

S 74— Mortgage— Interest —Stipula- 
tion for — Penalty 

Where a mortgage deed provides that the 
mortgagee should be in possession cf the pro- 
perty in lieu of interest and the period fixed lor 
redemption was four years, a provision that inte- 
rest was to be paid in addition after the 4 years is 
no stipulation for increased interest and $.74 of 
the Contract Act is not applicable to the case 
(Scott-Smtth,J.) Lachhman v. Santa, 

14 P L. R. (1922) : 64 I. C 350, 

S. 74— Kabuhat — Stipulation to pay 

heavy rent— Penalty. 

The contract was that at the end of 4 years 
when the lease terminated the defendants should 
pay to their landlord half the amount of the 
produce of land. In the event of their objection 
to do so or preventing the landlords from having 
the produce assessed then the stipulation m the 
kabuliyat was that they should pay at Rs, 10 per 
bigha, held that the stipulation has purely a penalty 
as understood in law and being a much higher rate 
of rent than is usual m such cases is purely a 
penalty and not meant to be a substantive part of 
the contract binding on the paities, [Dawson 
Miller, C. J. and Adami , /.) Pithu Manji v. 
Jhuksar Singh. (1922) P. 240. 


s 74 —Penalty — Chit fund — Sit pula-. 

Hons in bond executed by successful bidder ~ 
When a penalty— Instalment bond— Waiver of 
default for one or two instalment s— Effect of. 

The defendant was a subscriber to a chit con- 
ducted by plff and was the successful bidder at 
the second auction held in connection with the 
chit which was to run over 12 instalments, . On 
taking the prize, the deft executed m favour of 
the plff, the stake-holier, a bond providing inter- 
alia that in case deft failed to pay his subscrip- 
tions, he was not only to forfeit the dividend, in- 
terest and premium, but was also to pay the 
zmmt on demand with interest thereon at 
If per cent mensem from the date of the auction 
Aud that the deft, should within 15 days execute 
another document to the plff -for the due 
-of the chit amounts of the subsequent 
^shMmofMs and for abiding by the terms of the 
bond. Deft, -executed the other document 


abo/e referred to and paid the third, fourth 
and fifth instalments duly and defaulted 
in the payment of the sixth In a suit by plfl, to 
recover the amount due under the bond held 
that *he terms of the bond as regaids (1) the 
defendant’s liability for future instalments from 
the date of deiault (2) his deprivation of the divi- 
dend and interest and (3) the imposition on him 
of liability for interest on the amount due from 
him at 18 per cent from the date of his default, 
did not, either each taken by itself or all together, 
amount to a penal stipulation. 

In cases like this the court has to decide 
whether the terms are unreasonable as a whole 
and whether they are so unreasonable that the 
parties never contemplated that they should 
receive effect 

The waiver by the plff. of bis right to enforce 
the terms of the bond in connection with fourth 
and fifth instalments did not affect his right to use 
the coercive measures provided by the bond in 
cases of future default. [Oldfield and Ramesam, 
JJ.) V aithinath a Iyer v Govindaswami Oda- 
yar. 42 I. L J 551 . (1922) M W. N 263 : 

(1922) Mad 67 : 67 I. C, 995. 


S 74— Penalty — Compound interest m 

default of payment of simple interest 

A provision for payment of compound interest 
at the same rate as the simple interest on default 
of payment of the latter is not a penalty. [Coutts 
and Ross, JJ.) Ramchandra Prasad v. Mahabir 
Prasad Singh. $4 j, c. 247, 

* s * 74— Penalty—. Enhancement of inter. 

est from the date of bond— Campensat ion. 

Where a bond provides for the payment of 
interest annually and on default further provides 
that interest should be charged at double the 
original rate from the date of the deed, the stipu- 
lation for enhancement of interest is a penalty 
anc* would be relieved against by the Court At 
the same time a reasonable portion of the interest 
should be allowed by way of compensation to the 
creditor. 155 P.L.R, 1901 , 10 I.C. 572, 25 l.C. 702 
ref. ( Scott Smith, J) Ramchand v Jagiri Mal 
4 Lah. I. J. 270 : (1922) Lah. 268. 


S 74 Penalty —Interest and principal 
consolidated together and made payable in instal- 
ments— Default-Provision for payment of whole - 
Power of Court to reheve against . 


ja xu an iuanumcai m W«*lCu 


. - ■ — - — «■*«* L’liucipai ana 

interest have been consolidated and f het Mal amount 
is payable by instalments, there is a default clause 
that on failure to pay an instalment, the whole 
sum will become at once due, such a provision is 
a penalty. Even where no interest is payable until 
default but an exorbitant rate is payable on de- 
fault, it is open to the court.to treat the stipulation 
as a penalty. 42 C. 652 ; 36 M. 229 foil, {Batten, 
J . C.) Bhagvvansa V. Amin. (1922) Nag. 49 ; 

65 I. C. 963. 


rate of interest 

See (1921) Dig. Col 366 Tohlu Mal v. Buta. 

67 I. C. 132. 


interest , 


-S. 74 Penalty Mortgage —Enhanced 
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Where there is ample security as m the ca 3 e of 
a mortgage an increase of the rate of interest 
from 24 per cent to 36 per cent from the date of 
detault is a penalty {Robinson, C J and Macgie- 
& or » Ko Thine v. Ismail Cassim Mo rad 

1 Bur L J. 117 . 68 I C 887. 

S. 74 Penalty— Right of resale of goods 
Power to sell on breach of conditions * 

. Where in a contract for the sale of goods a 
right of resale is reset ved to the vendor on breach 
of certain conditions the vendor can avail himself 
of the right of resale on the breach and the power 
^9 ' r csell is not a stipulation by way of penalty. 
( Kanhaiya Lai, J, C.) Nazirkhan v. Mirza 
Mahomed Abid. 25 0 C. 186 

(1922) Oudh 265 

S 74— Scope of. 

* The terms of a mortgage deed were as follow. 

* The mortgagors having admitted a previous 

mortgage executed with regard to a debt due by 
them agreed to pay the amount by bi-annual 
instalments. They further agreed ihat m case 
of default of payment of any two instalments m 
successun the plaintiffs would be entitled to 
interest at one per cent per mensem with annual 
rests from the date of the bond, 1 ’ Held : the case 
is*not affected by the change in S. 74 as it stands 
at present, but even it it could be brought within 
ihe change the interest at one percent, per 
mensen compoundable annually is noi penal or 
extortionate and the defendants are not entitled 
to resile from the conti act into which they en- 
tered with open eyes. (1885) A.W.N. 65 Referred 
to. [Gokul Prasad, J J Budh Singh v Balded 
Sahai * (1922) All. 284. 

T S. 74— Stipulation for compound in- 

terest— It a penalty See Mortgage— Interest. 

1 Pat. 263 

S. 74— Vendor and Put chaser— Deposit 

— Forfeiture . 

Where a contract of sale goes off owing tu the 
default of the purchaser, ibe vendor is entitled to 
retain the deposit made by the purchaser. 38 M 
178; 19 All 489, 33 AH 166 ref, ( Drake Brockman, 
/. C.) Mangulal v Mt. Nanhi. 

5NU.1; (1922) Nag. 104 : 67 I C. 806. 

S. 74 — Exception — Administration 
Bond— Penalty — Relief against . 

In proceedings under the Probate and Adminis- 
tration Act a bond executed in favour of a Dis- 
trict Delegate m respect of the grant of letters to 
the estate of a deceased person does not come 
within the Exception to S 74 of the Contract Act 
{Sanderson, C J. and Richardson, J.) Chandra 
Mohan K s. ak v. Srimati Rahini Dasi. 

64 I. C. 366 

78 — Sale of goods — Property when 
passes — Postponement of delivery. 

On a sale of ascertained goods the property in 
the goods passes to the purchaser as soon as the 
contract of sale is made even though the delivery 
of the goods is postponed at his request and to 
suit his own convenience [Gokitl Prasad and 
Stuart, JJ .) Dwarka Das Ajodhya Prasad v. 
Ram Ratan 20 A. L. J, 579 : L E. 3 A 424 : 

(1922) All. 458 : 68 I C, 239. 


7 s * 78 — Sale of specific goods— Position of 
buyei— Claim for f> nee— Wholesale and delivery. 

Where specific goods are sold and agreed to 
be delivered wholesale to a certain person at a 
certain rate, it is for the buyer to get goods 
weighed and delivered to him. The weighment is 
only tor the consideration ot the buyer and the 
latter cannot by delay in weigh ng the goods pre- 
vent the transfer of the ownership to him. Where 
the contract was for the sale of the entire heap of 
bark stored in the godown amounting approxi- 
mately to 446 maunds it was practically a sale of 
specific or ascertained goods and it was the 
duty of tbe purchaser to get the goods weighed 
and delivered on the due date ( Kanhatya Lai 
/, C.) Annan v Sheikh Debar 

9»0, L. J. 389 : 4 TJ. P, I. B (0 C ) 95, 
68 1. C. 969. 

7T £?*. 88, and 91 ~ Sale °f goods— Appropri- 
ation- What constitutes— Delivery— Bill of 
lading — Discounting draft , 3 

The Commonest form of appropriating goods, 
to a contract for the sale of unascertained goods 
is by delivering them to a carrier A very com- 
mon mode of doing business is for one merchant 
to give an order to another to send him certain 
goods Here it becomes the seller's duty to appro- 
priate the goods to the contract. The seller is by 
the express or implied terms of the contract 
authorised to select and appropriate the goods, 
the buyer having given a previous implied assent 
to the seller's appropriating the difficulty in such 
cases is to determine what constitutes the appro- 
priation. The question is one of intention but 
there are certain well established rules.— 

(1) . In the case of a contract for the sale of 
unascertained goods the delivery by the seller to 
a common carder or, unless the effect of the 
shipment is restricted by the terms of the bill of 
lading shipment on board a ship of, or chartered 
toi, the purchaser is an appropriation sufficient 
to pass the property. 

(2) . If however the vendor when shipping the 

articles which he intends to deliver under the 
contract takes the bill ot lading to his own order 
and does so not as agent or on behalf of the 
purchaser, but on his own behalf, ifis held that he 
thereby reserves to himself a power of disposing 
of the property and consequently there is no final 
appropriation and the property does not on ship- 
meat pass to the purchaser. . , . 

(31. If the vendor deals with or claims to retain 
the bill of lading, in order to secure the contract 
price, as when he sends forward the bill of Iadm<* 
^change attached w>th directions 
that the bill of lading is not to be delivered to the 
purchaser till acceptance or payment of the bill of 
exchange, the appropriation is not absolute, but 
until acceptance of the draft or payment or tender 
o- the puce, is conditional only, and until such 
acceptance or payment or tender the property in 
the goods does not pass to the purchaser. 

(4), If the seller discounts a draft upon the 
buyer with a bank and authorises the banx to 
hand to ihe buyer a bill of lading to the order of 
the seller and endorsed in blank by him upon h ? s 
acceptance of the draft, the intention to be inferr- 
ed according to general mercantile understanding 
is that the seller intends to transfer the ownership 



395 


THE YEARLY DIGEST 


396 


CONTRACT ACT, S 102, 

when the draft is accepted but intends also to 
remain the owner until this has been done. S. 83 
of the Contract Act applies to cases where the 
seller is authorised to make the appropriation 
and the buyer has given a previcns implied 
assent to the appropriation where in pursuance of 
the contract the seller delivers the goods to a 
carrier for ihe purpose of transmission to the 
buyers but retains a jus disponendi until 
certain conditions are fulfilled (5) ihe property 
in the goods does not pass to the buyer until the 
conditions imposed b> him are fulfilled This rule 
applies not only to delivery of goods to carriers 
by sea but to delivery to carriers by land. 

(. Mulla , J.) The Ford Automobiles (India) 
Ltd v * The Delhi Motor and Engineering 
Co- 24 Bom. L R 1140, 

Ss. 102, 108 and 178— Documents of title 

— Railway receipt Assignment— Mode of —Rights 
of transferee and consignee— T P. Act,S . 137. 

Railway receipts are not negotiable by law and 
are not rendered negotiable by S 137 of the T. P 
Act Nor was there any thing to show that such 
receipts were negotiable by the mercantile cus 
tom of Rangoon. S 137 of the T. P. Act merely pro 
vides that the methods of assignment in ch. 8 of 
the Act shall not apply to the case of certain 
specified documents which are for the time being 
by law or custom negotiable. It merely deals with I 
the manner in wh’ch the documents to which it j 
relates can be trauferred, but it does not affect 
the result of the transfer when made. 

In order that such transfer should have in the 
case of railway receipts the effect of transferring 
the ownership of the goods, it must be established • 
that they are not negotiable, {Robinson, C /, and 
Macgregor , J.) S. R, N. S. Arunachellam 
Chetty Firm v. Ko Po Yan. 

1 Bur. L. J. 90 : 11 L. B. R. 341 : 

68 I. C. 695. 

S. 107 — Resale of goods unpaid price — 

Rights of seller to resell goods at purchaser' s 
risk — Rescission of Conti act — English and 
Indian law . 

- So far as the English Law is concerned, when 
an unpaid seller of goods resells them under an 
expressed power reserved by him, he thereby 
rescinds the contract. Under the Contract Act, 
there is no reason why an unpaid vendor should 
not resell the goods '‘on account and risk of the 
purchaser ’ 9 as specified in the contract and 
enforce at the same time all other rights given to 
him by the contract in so far as those rights are 
not affected by *he resale. {Shadt Lal t C. J. and 
Campbell I.) Jai Narain Balu Lal v. Narain 
Das JaiNIMal, 3 Lab. 296 

S 107'- Sale of ascertained goods — 

Property when passes — Failure to pay put chase 
price — Ejfeot of — Resale— Profits— Right to , 

Whfcre the subject matter of a contract of sale 
ascertained goods, the property in the 
gbpds passes to the purchaser on the conclusion 
of 'th'e|Coritrad; of 9ale. Thereafter though the 
goods regain with the seller, the purchaser has 
delivery. The non-payment of 
™ price ora portion thereof dpes not put an end 
ttf tj|e contract but if there is a clause in the 


CONTRACT ACT, S 113 

contract to that effect the seller, nught insist on 
the purchaser forfeiting the balance of the 
deposit he can avail himself of it and he can sell 
the remainder of the goods on account of the 
purchaser 

S. 107 of the Contract Act applies only where 
notice has beec given by the seller to the buyer of 
his intention to resell after the lapse of a reason- 
able time ( Sanderson , C. J and Richardson , J.) 
Shib Narain Pal. v. Ram Bilash Marwari. 

65 I. 0. 263. 

S 107 — Seller's Right of resale when 

arises. 

Before the sellers can exercise the right of 
resale under S. 107 Contract Act, and claim dama- 
gest on that footing the property m the goods 
must have passed to the buyers. (Maung Km 
and Pratt , JJ.) Hunt Hu at and Co v. Sin Gee 
Moh and Co 66 1. C. 510. 

Ss 108 and 178 — Gratuitous bail- 
ment of jewels — Bailee pledging goods and sel- 
ling them — Bona fide purchaser without notice — 
Rights of. See (1921) Dig. Col. 367, Katta 
Ramaswami Gupta v . Kamalammal 

45 Mad. 173 : 42 M. L. J 32 : 

30 M. L. T. 156 : (1922) Mad. 44. 

~S, 108 — Animals — Sale by person 

having qualified possession — Title to property 
when passes * 

Where a hirer of certain buffaloes makes them 
over to another in settlement of a debt the latter 
does not get a title to the property, as the vendor 
had only a qualified possession and for a specific 
purpose. ( Duckworth . /,) Maung Nyan v. Ko 
Maung. 1 Bur, L. J. 164. 

S. 108— Share certificate— Bank transfer 

— Delivery of transfer form and share certificate 
—Effect of. See (192i) 367. Fazal D ’Allana 
v. MaNGaLDAS. 46 Bom. 489 66 X. C. 726 

S 108 Excep I — Hiring a sewing machine 

with option or purchase— Sale by hirer before 
exercising option— Rights of purchaser. See 
(1921) Dig, Col. 368. Ahmad Jan v, Singer 
Sewing Machine Co , Rawalpindi, 

67 L C 638. 

S. 113 — Sale of goods — Merchantability 

— Test of— Damages to major portion of goods— 
Effect of. 

The effect of S. 113 of the Contract Act is that 
when there is no express warranty in the sale of 
goods, there is an implied wananty of merchant 
ability. The question whether goods are 1 mer- 
chantable ” in law is a question of mixed fact and 
law. A bale of a thousand pieces of piecegoods 
of which nine-tenths are damaged, however 
slightly, is radically unmerchantable and a seller 
cannot force such goods on an unwilling buyer. 
In such there is no room for the application of 
the principle of de minimi s„ 8 L. W. 192 , (1910) 

2 K. B 937 ; (1910) 2 K. B. 831 Ref. [Coutts 
Trotter and Ramcsam . JJ.) Messrs Nalli & Co. 
v. V* A. A, R* Firm. 43 M. L J. 20$ * 

16 L, W. 145 : (1922) M W. N. 468 
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— -8 118 — Sale of goods— Appropriation- 

Acceptance— Passing of property— Default 
payment— Effect of. 

Where goods agreed to be s >ld are not ascertain- 
ed at the time of making the agreement, but 
goods answering the description m the agree- 
ment are subsequently appropriated by one party 
for the purposes of the agreement and that 
appropriation is assented to by the other the 
sale is c implete and the piopeity in the good'* 
passes to the buyer. In order that the property 
may pass to the buyer it is necessary that the 
goods appropriated to the contract by the seller 
must answer the description in the agreement. 
As regards the buyer’s assent, the assent may be 
express or implied 

Where the goods answer the description in 
the agreement, the act ot the sellers in sending 
the invoices to the buyers amounts to a notifi- 
cation of appropriation by the sellers. The 
subsequent acts of the buyers, namely, the re 
quest to the plaintiff’s muccadam to clear the 
goods on their behalf, coupled with the payment 
of customs duty and clearing)} charges to the 
muccadum and the payment of the Port Trust 
rent constitute an assent to the appropriation by 
buyers with the result that the property in the 
goods passes to them (19011 IK B, 608 , 1906 
A. C. 419 ; (1919) 1 K. B. 459 ; (1218) A. C 157 ; 

42 Cal. 334 Ref. 

The provisions of S. 118 of the Contract Act do 
not apply where the property in the goods has 
passed to the buyer ; for where the property m 
goods passes by appropriation on the part of the 
seller and assent on the part of the buyer, since 
the appropriation can only be of goods of the con- 
tract description, the conditions of the contract 
are exhypothesi complied with. The case con- 
templated by S 118 is one where there has been 
a contract with a condition and the condition is 
broken. In such a case the buyer may waive that 
right of rejection and accept the goods. The 
property in the goods then passes by the buyer's 
acceptance and if the buyer thereafter refuses to 
pay for and take delivery of the goods, the seller 
is entitled to sue the buyer for the price. ( Mulla , 
J.) Buch and Co. v. Gordhandas Mavji. 

24 Bom. L. B. 991 

— ~S» 118— Sale of goods — Retention by 

buyer— Return of goods — Warranty— Reason 
able time. « 

Where the goodSAre sold and delivered to a 
buyer it is open to the buyer to have the goods in 
his custody for a reasonable time in order that 
he may examine them and see whether they 
comply with the warranty. At the same time, the 
buyer loses his rights to reject the goods by any 
act amounting to acceptance. Mere receipt of 
goods is no acceptance but such receipt will 
become an acceptance if tbe goods are not reject- 
ed within a reasonable time. 23 C. L. J* 415. 
What is reasonable time is purely a question of 
fact and has to be decided on the circumstances 
of each case, A period of IS days was held not to 
be a reasonable tkne in tbe case of cotton goods. 

( Broadway and Martineau , JJ.) Firmgf Probhu 
Dial Banwari Lal of Delhi v. Din Nath 
SfeFUft. 4 U. P, L, CL.) 2 $ ; am) Lab 127 : 
^ 85 I C. 484. 


CONTBACT ACT, S. 161. 

S. 134 —Sureties— Discharge of obltga - 

in Uon—Two Sureties fat a pro-note — Discharge by 
one of the sw eties— Execution of fresh pro- note by 
one of the sureties —Effect of 

Where one of two co sureties discharges the 
principal debt without the knowledge of tbe other 
by the execution of a fresh promissory note to the 
original creditor’s transferee he is not entitled to 
contribution as against the co surety on his dis- 
charging the latter note. ( Phillips and Odgers, 
JJ ) Kondapalli Lakshminarasayya v. Honda- 
PALLI Venkatakrishnayya 15 L. W. 143 ; 

(1922) Mad. 119. 

'S, 139 — Bank deposits — Security for — 

Liquidation — Creditor' s applying for dividends — 
Effect — Lt ability for interest . 

Where a person stood surety for depositing 
money in a bank and the bank subsequently 
failed and the creditor after diligently registering 
himself as a creditor and obtaining his dividend 
in liquidation, sued the surety for the balance. 

Held he had not done anything inconsistent 
with the rights of the surety, on the other hand, 
if he bad omitted to do what he actuallv did, his 
in action might have been relied upon as an omis- 
sion to do an act which his duty to the surety 
required him to do 

The liability of the surety being co extensive 
with that of tbe principal debtor, the fact that the 
latter may not have sufficient means to pay in- 
terest is not an adequate ground for relieving the 
surety from liability. ( Shadi Lai , C.J, and Wil - 
berfore , /.) Malawa Ram v. Swami Das 

4 Lab. L. J. 183 : (192 2) Lab. 89, 

Ss. 148 and 160 — Scope of — Pawn or 

pledge— Assignee from pawnor — Directions 
from— Effect of. 

It is the pawnor, and not an assignee from him 
that can give directions to the pawnee as regards 
the delivery or disposal of the pledged property. 
The directions must be definite and reasonable 
in order to be binding on the pledgee. ( Kotval , 
A. J. C.) Tek Chand v, Mahadeo. 

(1922) Nag. 127 : 65 1. C. 65. 

Ss. 149 and 151 — Railway — Carriage 

of goods — Liability of railway that of bailee— 
Rules restricting liability— How far valid. See 
Railways Act, Ss. 72, 47. 20 A. L. J, 81. 

S. 151— Bailment — Hotel keeper — 

Loss of goods belonging to guest— Liability for. 

The liability of a hotel-keeper to his guests is 
governed by S. 151 of the Contract Act and his 
liability is that of a bailee. Where the hotel 
keeper fails to show that he took such care to 
ensure the safety of the property of the guests as 
a man of ordinary prudence would, under die 
circumstances, take of his own goods, he is liable 
for the loss of the goods. The English common 
law does not regulate the liability of hotel-keepers 
in this country. ( Ryves and Ookul Prasad , JJ.) 
Messrs Jan and Sokv. A. Cameron. 

L. B 3 A. 378 * 20 A. L, J. 728 ; 
(1922) All. 471 : 68 I, C. 679. 

—— S. *6*— Railway — Carriage of goods-r- 
Form A, absence of — Dejay m trafc^it— 
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Liability for damages See Railways Act, S 72. 

L R 3 A 101 

S. 182 — Bailment — Deposit — Death of 

deposiioty —Liability of heir . 

The Contract Act is notan exhaustive Code with 
reference to the law of bailments. Bailments are 
of two kinds, voluntary and involuntary. Where 
a depository dies and the subject of the deoosit 
passes into the hands of his heir, the latter be- 
comes an involuntary bailee. A depository is a 
bailee within chapter IX of the Contract Act 33 
M. 56 Ref. ( Ghose , J.) Promotho Nath Mulick 
v. Prodymno Kumar Mullick 

26 C. W. N. 772 

— 178 — Possession of agent fot sale — 

Fledge —Validity of. 

Where a person is entrusted with certain 
machinery in order that he might dispose of it 
his possession is rightful and a bona fide pledge' 
of the property from him gets a good title thereto. 

( Macgregor , /.) Singer Sewing Machine Co, v . 
Yen Kun, 1 Bur. L, J, 45. 

S. 19 0— Agent for sale— Appointment of 

sub-agent— Contract — Right to implement Lien 
of agent — Retainer, 

Plaintiff contracted to supply mineral ore to 
defendant for sale on the London market at an 
agreed rate. Defendant who had no place of 
business in London appointed his London agenis 
as sub-agents and they entered into forward 
contracts tor the supply of ore. The plaintiff 
failed to carry out the terms of his contract and 
to suoply ore whereupon ths sub-agents purchased 
ore from other sources and carried out their 
contracts with third persons, debiting the extra 
charges against plaintiff. The defendant re- 
tained moneys due to the plaintiff forwards the 
expenses entailed by the latter's non-fulfilment of 
the contract. Held that the defendant being a 
factor as well as an agent for sale, had authority 
under the circumstances to appoint a sub-agent 
and that the defendant was entitled by way of 
general or particular lien to retain moneys i 
belonging to the pi aimiff in his lands 39 M. 3*35,1 
42 Ch. D. 424; 1911 A. C. 105; 1912 A. C. 673 foil. j 
}Pratt and Duckworth, Jj.) The Leiboak 
Syndicate v . Finlay Fleming Co. 

1 Bur. L. J. 219. 

- — — Ss. 201 and 209 — Termination of 
agency— Sait against agent after death of princi- 
pal — Liability of agent. See Lim. Act, arts. 89 
AND 120. 26 C. W. NT. 320 

t rS. 211 — Suit by principal against 

agent's representatives for account - -Liability for 
loss , 

Where an agent has caused loss to the princi- 
pal by not carrying out his directions and by 
supplying goods contrary to his directions the 
3 ge»t : or his legal representatives are liable for 
tsalue ■ of the goods so supplied. (Abdul 
Raoaf md €ati*pfell, JJ,) Framjee Shapurjee 
§mpm n Das. 661. C. 446. 

• — • — 2l5 and 19 — Principal and 
agmi^Dealmg'bS m the business, .a f the 

agswey without the knowledge of ihe principal— 


CONTRACT ACT, S. 217. 

Contract voidable at the option of principal — 
English and Indian law . 

Plaintiff entered into a running contract with 
defendants for the supply, at a fixed price of a 
large quantity of tiles of a c^taia manufac- 
ture for the sale of which defenda as had been 
appointed sole agents. It was 1 u ui as a fact 
that the piff was acting for and a meLe al*as 
of the dubash and local agent of the defendants 
who had entered into the contract wi hout any 
knowledge of the fact. The defendants on be- 
coming aware of their own agent’s interest in 
the contract repudiated it and refused to perform 
it further. In an action for damages by the 
plaintiff Held, that the defendants were entitled 
to avoid the contract both under S. 19 and under 
S. 215 of the Contract Act and that the plaintiff's 
suit was unsustainable. The concealment by the 
dubash and local agents of the defendants of the 
fact that he was dealing with them through the 
plaintiff was dishonest and his procuring a run- 
ning contract for the supply of tiles on a large 
scale with the object of competing with his princi- 
pals in the market which it was his duty to exploit 
for their benefit was prejudical to the defen- 
dints. The case therefore satisfied S 215 of the 
Contract Act. Even apart from S 215 the dis- 
honest concealment by the plaintiff of the iden- 
tity of the contracting party constituted fraud 
and entitled the defendants to avoid the contract, 
(Schwabe, C. J . and Wallace, J.) Achutha 
Naidu v . Messrs. Oakley Bowden And Co* 

43 M. L. J. 444 : 16 L W, 345 : 

(1922) M. W. N, 576 : (1922) Mad 497. 

S 217 — Principal and agent — Agency 

for sale of sugar — Agent depositing moneys with 
principal — Insolvency of principal — Right of 
agent to set -off. 

The respondents were the agents of Arbutbnot 
& Co. which carried on a large business inter 
alia as sugar manufacturers The appellant was 
the Official Trustee of Madras representing a com- 
pany called Mysore Sugar Refining Company. The 
relation between the Arbuthnot and the Mysore 
Sugar Refining Company was this. The Mysore 
Sugar Refining Company was incorporated 
by Arbuthnot & Co. in 1905. It consisted 
entirely of representatives of the Arbuthnot & 
Co. or persons under their control. The 
whole of its capital came from Arbuthnot & 
Co. The respondents were appointed by 
Arbuthnot & Co. in 1901 as agents for 
sale of sugar in Mysore and they had also made 
deposits of money with Arbuthnot & Co. 
The respondents knew nothing whatever of the 
Mysore Sugar Refining Company. The Arbuthnot 
& Co, became insolvents in 1906. The 
appellant claimed to recover the proceeds of sugar 
manufactured by their company and sold by the 
respondents and claimed to do this without re'er- 
ence to the deposits which the respondents bad 
made with the Arbuthnot and Company and with 
respect to which the respondents alleged a case* of 
counter claim or set off., ? ; 

Held, that the Mysore Sugar Refining Company 
could not claim to recover the proceeds of j s$gar 
without reference to the cross-claim or- set off of 
the respondents, and that the appellants ,qan 
claim the benefit of the sums representing the 



401 


OF INDIAN DECISIONS 


402 


CONTRACT ACT, S, 227 

sale proceeds of their sugar only subject to every 
equity which affects those sums m the hands 
of Arbuthnot & Co. themselves. ( Viscount 
Haldane ,} Official Trustee of Madras v. A. 
SUNDARAMURXHI MUDALIAR. 

15 L. W 20X (P C.) 

Ss. 227 and 237 — Principal and agent 

— Agent acting beyond scope of authority— Third 
party misled and damnified thereby — Railway 
Company— Consignment of fire works wrongly 
accepted for carriage by passenger tram — Lia- 
bility for damages— Special damages. See (1921) 
Dig. Col. 371. Fazal Ilahi v. East India 
Railway Company. (1922) All* 324 : 

64 I. C 868. 

S. 230 —Conti act by agent — Persona 

liability 

In order to make an agent personally liable 
under a contract entered into by him it must be 
clearly established that the agent had not disclos- 
ed the name of his principal. If, however, the 
name of the principal is already known to the 
other party to the contract who also knows that 
be is dealing with the agent as an agent, a mere 
formal disclosure is clearly and necessary to make 
the principal liable on the contract. ( Broadway 
and Abdul Qadir , JJ.) Lyallpur Sugar Com- 
pany v. MUL Raj. 65 I. C 473. 

* S. 230 — Principal and agent — Acting 

for foreign principal — Liability of agent 

The presumption in S. 230 (1) of the Contract 
Act is a rebuitable presumption which can be 
rebutted. But the mere fact that the principal is 
abroad does not absolve the personal liabihty ot 
the agent if the other contracting party looked 
to him alone for performance. (Scott Smith and 
Abdul Qadir , JJ.) Fazal Ilahi v. The Imperial 
Chemical Co., Delhi. 67 I. C. 157. 

S. 230 (1) — Contract by agent— Personal 

liability. 

Where a man is by profession an agent of 
some particular firm and describes himself as 
such, he may still be contracting in his personal 
capacity, bui the mere fact that he tails to 
specify bis capacity as an agent in signing a 
contract raises no such presumption when the 
terms of the contract itself are clearly to the 
contrary. Gadd v Hoxoghton (1876) 1 Ex.D. 357 rel. 
(Chcvis, A. C /, and ft ilber force, J.) Bhargava 
AND Co, v . Kobayashi, 65 1* G. 468. 

S. 238 — Principal and agent — Liabihty 

of principal 1o? fraud of agent — Misappropria- 
tion of goods. 

There is nothing in S, 238 of the Contract Act 
to show that in order to render the principal 
liable the fraud must be committed for the 
benefit of the principal. It is enough if the 
fraud is committed by the agent in the course of 
his business for his principal i. e . in matters 
falling within the scope of his authority. (Chat- 
ierjea and Pearson JJ.) Dina Bandhu Saha v. 
Abdul Latif Molla. 

68 I. C. 439 : 27 C. W. N, 18. 

— — - — S. 239 — Remuneration varying with 
profits— Relationships 

Y— 26 


CONTRACT ACT, S. 254. 

A servant v hose remuneration varies with the 
profits may be partner in populai sense, but is not 
legally so (Haiti fax. A. J . C.) Moula Bux t>. 
Muhammad Afzal (1922) Nag. 96> 

Ss. 247 and 239 — Minor —Partner — 

Rights and liabilities of. 

A person under the age of majority cannot be- 
come a partner by contract. 30 C. 539, If he is 
admitted to the benefits 6f the partnership under 
S. 247 of the Contract Act his right is no more 
than a right to participate in the property of the 
firm after its obligations have been satisfied The 
question whether a minor has been admitted to 
the benefit of a partnership is one of fact to be 
pleaded and proved at the trial and cannot be 
allowed to be raised for the first time on 
appeal. (Sir Lawrence Jenkins.) Sanyasi CharaN 
Mandal v. Krishnadhan Banerjee. 

49 Cal. 560 : (1922) P. C. 237 : 43 M. L. J 41 : 

16- L. W 536 : (1922) M. W. N. 364 : 
26 C, W. N, 954 : 35 C. L. J. 498 : 67 I C, 124 ; 

L. R. 3 P. C. 133 : 20 A, L. J. 409 : 
24 Bom. L. R. 700 : 49 X. A. 108 : 

30 M L. T. 228 (P. C.) 

Ss, 247 and 11 — Partnership — Minor 

— Admission to the benefits of partnership . 

Though S. 247 of the Contract Act provides 
that a minor may be admitted to the benefits of a 
partnership, it does not cancel or revoke S. 11 
of the Contract Ac t and make it possible for a 
minor simultaneously to create a partnership and 
to admit himself to the benefits of the same 3 
C. W. N. 134 , 10 B. L. R. 312; 20 M L. T. 665 
Ref. [Abdul Raoof and Harrison , JJ.) Mahomed 
Rafiq v Khawaja Qamar Din. 

4 TT. P. L. R, (L) 63 : 67 I. C. 95. 

~S. 249 — Retirement — Liabihty for 

subsequent transactions. 

When a firm ceases to exist, but some of the 
partners carry on the business under the same 
name, the retiring partners cannot be made Fable 
for any transaction entered into after the dissolu- 
tion, ( Scott Smith and Abdul Raoof , JJ.) Bichhia 
Lal v. Munshi Ram. 68 I. C. 932. 

S. 253— Partnership — Loan by partner 

to the firm— Right to interest on the loan— Suit by 
partner for recovery of the amount. See Con- 
tract ACT, Ss. 43 AND 253. 64 I. C, 183, 

S. 258 (7) and (10) — Dissolution of 

partnership— Retirement or death of partner — 
Stoppage of business or refusal of a partner to 
supply capital when required — Dissolution — 
Limitation Act, Arts 106 and 120, See (1921) Dig. 
Col. 372 Hara Mohan Poddar v. Sudarsan 
PODDAR. 66 I. C. 811. 

S, 253 (10)— Principle underlying — Death 

of one partner — Agreement to continue by widow 
—Suit for accounts — Limitation. See Lim, Act, 
Art. 106. (1922) Lab. 349, 

S 254 (5) — Partnership — Misconduct 

of partner — Remedy of aggrieved partner— Dis- 
solution — Damages . 

If a partner is treated in such a way by other 
partners as to make it impossible fqr the former 

» * » ’ r* ’ 
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to continue to be a member of the partnership 1 
his remedy is under sub-S. (5) of S- 254 He 
cannot leave the partnership if its term has been 
fixed by agreement under the Contract Act. 
(Mookerjce, A. C. 7 and Fletcher , 7 ) Abdullah 
v. Safiullah. 64 I C 204 

— — S. 262 — Property of partnership — 

— -Right to dispose of— Fights of creditors. 

Although partnership property has annexed to 
it a paramount liability for partnership debts, yet 
there is nothmg in law which prevents partners 
from disposing of it as they like or allowing it to 
be treated as the sole property of one partner and 
obliges them to preserve it as partnership property 
for the benefit of the creditors of the partnership 
Any disposition of the property by the agreement 
of the partners is effective unless made with a 
view to defraud the creditor, and the creditor is 
not entitled to be consulted in the matter. 
( Kotwal , A.J . C.) Jamnadas v. Ramadhar 

(1922) Nag. 70 : 64 I. C. 719. 

S. 264 — '* Persons dealing with a firm ’’ 

— Meaning of 

The expression " persons dealing with a firm’* 
indicates only such persons who have been in the 
habit of dealing with the firm previously The 
section does not contemplate such persons who 
deal with a firm for the first time after the 
retirement of some of the partners. [Scott-Smith 
and Abdul Raoof t 77.) Bichhia Lal v. Munshi 
Ram. 68 I. C. 932. 

S. 264 — Scope of— Estoppel. 

S, 264 is an illustration of a particular form of 
estoppel by conduct and a person is not entitled 
to take advantage of it unless the facts raise a 
presumption that the absence of notice excited in 
him a belief which caused him to do something 
that be would not otherwise have done* The 
section must not be construed as an absolute 
proposition of law, but must be read with S. 115 
of the evidence Act ( Scott-Smith and Abdul 
Raooft JJ .) Bichhia Lal v. Munshi Ram 

68 I. C. 932. 

CONTRIBUTION — Co-judgment debtors— 
Discharge of decree by one— Right to contribu- 
tion— Extent of liability . 

, Where a decree is satisfied by one of several 
joint judgment-debtors, it is open to him to insist 
on every other judgment-debtor contributing an 
equal share towards the decree debt and if any of 
the remaining judgment-debtors is unable to 
pav, the resulting loss must also be evenly dis- 
tributed among the remaining Judgment-debtors. 
\$eott Smith , / ) Shah Mahomed t*. Mahomed 
Roshan Khan. 31 P. L. R 1922 : 

(1922) Lab. 148 : 65 I. C. 128. 

Co-iudgmeni debtors— Extent of liabili- 
ty inter $e —Proo f of. 

\ In a suit For a contribution as between co- 
■jtsdgment debtors it is open to them to show the 
extent pfjtheir liability, and the decree in the 
few Mir does hbt operate as res- judicata in this 
~ rfepect \Ryves drtd Gokul Prasad t 77.) Itwari 
Lal v. Mata Prasad. x. R. 3 A. 425 

" — --Co-sharers — right to be re-imbursed in 

respect of money realised by creditor by coercive 


COPYRIGHT, 

process — Basis of right. See Lim. Act, Arts. 61, 
99 and 120. 26 C. W. N. 340. 

Costs— Co defendants — Joint decree — 

Effect of. 

Where two or more persons join in an attack 
or in a common defence in an action, there is at 
least an implied contract that they will share the 
gain or the loss. At any rate equity will infer 
such a contract and there is a pnma facie right 
of contribution among the litigants so joining in 
an attack or defence. But it may happen that 
the defendants to a suit may have different, 
antagonistic and exclusive defences and in such 
a case in the absence of a contract or some 
equity between them there will be no contri- 
bution. Cases on the subject reviewed. ( Ryves 
and Stuart , JJ.) Parsottam Das Kolapuri v> 
Lachmi Narain. I. R. 3 A. 557 : 

20 A. X. J. 890. 

Right to— Assignment — Legality of See 

T. P. Act. S 6 cl (e). 43 M. X J. 120. 

COOPERATIVE CEREDIT-SOCIETIES ACT (II of 
1922) S 43 — Rules framed under--Rules 31 and 34 
— Award under the rules — Application to Civil 
Court to enforce award as decree — Transfer of 
decree — Legality of See C. P Code, S. 39. 

24 Bom. X. R. 909. 

CO-OWNERS— Adverse possession— Sale by one 
co-owner — Purchaser's possession— Effect. See 
Adverse Possession. (1922) Xah. 205. 

Ouster — Joint property — Notice to co- 
sharer of mortgage redeemed, 

Mere notice by one co-sbarer Who redeemed 
mortgaged joint property to the other to the effect 
that, if he did not pay his share of the amount 
required for paying off the mortgage, he will 
have no right over the property redeemed is not 
sufficient to constitute ouster. If since the date 
of the notice to the defendant has not been in 
possession of the family property, sufficiently 
long, it cannot be presumed that such long posses- 
sion amounts by itself to an ouster, (Macleod and 
Shah , 77.) Keshav Narayan Shastri PrabhaNE 
v. Ramachandra Ganesh Prabhane. 

(1922) Bom. 156. (1). 

Rights of — Separate possesssion — 

Mutual agreement— One party in possession of 
excess area— Remedy , , 

Joint co-owners of a field cannot enjoy posses- 
sion of the field except by cultivating each sepa- 
rate portions of the field. If they have once agreed 
to cultivate definite portions, neither can he 
allowed to bring a suit for joint possession of the 
portion of the other as it would open the door to 
large infructuous litigation. If one party is 
cultivating more than his sbare, the remedy of 
the other is to bring a suit for partition 14 N. L. 
R. 101 Ref. (- Macnair , A. J . C.) Radhakishan v . 
Daulat. 64 I. C. 4J37. 

COPYRIGHT — Infringement — Test of— Compil- 
ation-Directory — Measure of damages — Injunc- 
tion. * ’ - 

In an action by plffs. for an injunction and 
damages on the ground that the defendant's direc- 
tory constituted an infringement of the plaintiff's 
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copyright ia their directory, it was found that, a 
substantial portion of deft’s publication was a 
verbatim copy of the plff's directory, that the 
inaccuracies m both works were identical, that 
there was an identity not merely of information 
but of language, and that where the defts did 
make enquiry that inquiry was hmtted to a mere 
correction and verification of the material collect- 
ed by plffs. 

Held % that the defendant’s work involved an 
infringement of plfPs cop /right. In a case such 
as this, the plaintiffs are at liberty to claim 
general damages and also compensation for con- 
version based on the sales by the defendants. 
Where damages are not accurately calculable, 
they are damages at large. { Le Rossignol and 
Campbell, JJ.) Khosla Bros. v. Thacker’s Di- 
rectories Ltd 67 I. C- 983- 

COPYRIGHT ACT, S. 1 — Original literary work — 
Publication of extracts from a non-copyright 
book— Publication not protected bv copright 
See (1921) Dig Col, 375. Cooper v. Macmillan 
AND CO. 65 I. C. 187, 

CORPORATION — Contract — Formalities pres- 
cribed by statut to be strictly observed. See . 
Deed Execution. 36 C, .L J. 109. 

CO-OWNERS — Adverse possession — Denial of 
Possession. 

CO SHARERS—Adverse possession— Denial of | 
title — Limitation when begins to run. See 
Adverse Possession, Co sharer, 

20 A. L. J. 545 (P. C.) 

- — — Building on common land — Rights of 

other co-sharers. See (1921) Dig. Col. 376 
Jaganatha Marwari v. Chandni Bibi. 

67 I. C 31. 

Ejectment — Suit by one co-sharer to 

eject trespasser from common land — Maintaina- 
bility of. See Ejectment. 

20 A. L. J. 609. 

Ejectment — Suit by one— Form of decree. 

In a suit by one of the cosharer landlords for 
ejectment of the defendant who was found to 
be a trespasser, the court can pass a decree only 
for the plff’s share. (Brasher , J.) Dipa v. Lal 
CHAND. 49 P. L. R. 1922- 

(1922) Lah. 393 : 68 L C. 428. 

Exclusive possession for enjoyment — 

Right to eject — Lessee if can sue for ejectment . 

Where co-sharers were in exclusive possession 
of parts of joint property, a lessee of ^ one of the 
co-sharers can sue for possession if he is dis- 
possessed by other co-sharers. {Uewbould and 
Panton, JJ,) Shiam Lal Saha v. Fulia Moosa- 
mat (1922) Cal. 147. 

^Government revenue — Default in pay- 
ment of revenue — Purchase by defaulter or in 
connivance with him . 

A cosharer who has defaulted to pay the Gov- 
ernment dues and has thereby brought about the 
sale of the estate, cannot be permi ted if he pur. 
chases the estate at the sale, to hold it to his own 
benefit to the exclusion of his co-owner. The 
position is similar when a tenant, in violation of 
his agreement defaults to pay, on behalf of his 
mmediate landlord, the dues of the superior 


CO-SHARER. 

holder and thereby brings about a sale of the 
interest of his landlord. 44 C. 373 ; 16 C 194 ; 
15 C W, N. 776 , 12 C L. J 3H6 ; 10 M I A, 540; 
18 W R 240 ; 20 C. L. J, 11 Rel. The essence 
of the matter is that the co-owner or lessee who 
thus acts in breach of his obligation contractual or 
fiduciary, cannot be permitted to profit by his own 
wrong to the detriment of the person whose 
interest it was his duty to protect 12 C. L. J. 336 ; 
10 M. I A 540 ; 18 W. R. 240 ; 20 C. L, J. il ; 24 
C W.N 201, 30 C. L. J. 475 Rel. (Mookerjee 
and Chotzner JJ.) Lalitmohan Sen v. Mano- 
ranjan Ghosh Chaudhuri. 36 C. L J. 208. 

Joint land — Exclusive cultivation — 

Right to. 

As between cosharers the rule is that where 
there is land to ba cultivated, each sharer may 
take into his own cultivation out of the culturable 
land an amount proportionate to his share. If he 
takes more he must recompense his other co- 
sharers, but until he has taken more be need not 
recompense anybody ( Stuart , J.) Bhirug Rai v. 
Hazari Rai. 64 I. C 922. 

Joint possession — Letting of land by one 

cosharer — Right of others to joint possession , 

Where a tenant has taken a settlement only 
from the 12 annas sharer landlords, the 4 annas 
landlord who has not made any settlement is 
entitled to a decree for joint possession with the 
tenant 18 C 10; 28 C 223 ; 19 C. W. N. 407 • 51 I 
C« 31 dist, ( Ross and Coutts , JJJ Balgobind 
Mandar zk Dwarka Prasad. 

1 Pat. 394 : 3 Pat. L. T. 409 : (1922) Pat. 142 : 

(1922) P. 279 : 66I.C. 55. 

Joint possession — Right to — Ouster . 

In every case in which one cosharer forcibly 
dispossesses another or keeps I another cosharer 
out of possession there is a good deal of bad feel- 
ing between them usually, but that is no reason 
for deprivring the plaintiff of his right to joint 
possession 44 A. 5 foil. ( Banerji and Goku 
Prasad , JJ .) Bhirgu Nath Rai v. Apnarajn Rai. 

L. R, 3 A. 515. (Rev.) 

Joint possession — Right to — Partition 

suit . 

Where a suit for partition is pending between 
the cosharers and the rights of the parties to khas 
possession of different lands will be finally decid- 
ed the court would be slow to disturb the existing 
possession of the lands by the cosharers, unless 
compelled by cogent reasons (Nevibould and 
Panion , JJ.) Mahomed Hyder Ali Khan v. 
Mahomed Wajed Ali Khan Pani. 

36 C. t. J, 155 : 68 I. C. 285. 

Lambardar — Dues payable to — Agree - 

men t between coshartrs — Effect 

In a suit by a lambardar against the cosharers 
for the recovery of lambardari dues, the defence 
was that the cosharers made collections them- 
selves and paid revenue of tbeir respective shares 
and that under the terms of the wajib-ul-arz of 
3285 fasli the lambardar of the village was not 
entitled to any remuneration At the settlement 
of 1285 fasli before the Board of Revenue had 
issued the rules under the U, P. Land Rev, Act, 
there was an agreement between, the cosharets 
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that the Iambardar should receive no remunera- 
tion. At a subsequent settlement in 1312 Fash 
the plff Iambardar contended that this agreement 
was abrogated. There was no evidence that it 
had been abrogated or reaffirmed, Held that if 
the cosharers as a body desired to contract them* 
selves out of the rule framed by the Board of 
Revenue, they ought to have agreed upon some 
nominal remuneration for the Iambardar The 
Iambardar is placed in a strong position ; he can 
bargain with the cosharers for some reasonable re 
numeration, under threat of standing upon his 
extreme rights and claiming his full 5 per cent on 
the land revenue. The agreement relied upon by 
the defts. (cosharers) even if it survived the enact- 
ment of the Board of Revenue’s Rules came to an 
end automatically at the close of the settlement 
for which it was made and could have no effect 
on the rights of the Iambardar thereafter, at any 
rate, unless it were proved that it was expressly 
renewed,, [Mears, C J. and Piggott, J.) Sheo 
Charan v, Panna Lal. 

20 A. L. J. 795 : 1. E 3 A 468 (Rev), 

Lam bardar — Lease for a long teim— 

Validity of - Onus . 

A lambardar’s authority to grant leases is 
not a statutory authority ; on the other hand, 
there are no statutory restrictions upon his power 
m this respect. His authority to arrange for the 
cultivation rests on the fact that he is the agent of 
the cosharers. He is bound to manage the 
property in their interests and for their benefit 
exercising the same ordinary prudence as if the 
property was his own. Whether it was necessary 
or prudent to grant a lease for a period of 20 
years depends on the circumstances of the case. 

It cannot be presumed that the period was exces- 
sive. Where the cosharers have acquiesced in 
the lease for 16 years, and then turn round and 
say that the lease was fraudulent or collusive or 
unreasonable the onus lies upon them to prove 
their assertions. ( Hofktns, S. M.) Bibi Kaniz 
Fatima v. SheoraJ Singh. 

I E 3 A. 167 (Eev). 
-Lambardar— Lease of land during pen- 

£ 1. J. r-> er , r * 


CO-SHARER. 

Mahomed Masud Alam v . Mahomed Mahumad 
Alam 24 O.C. 3693: 9 0 X. J. 66 : (1922) Oudh, 40 : 

66 X C. 21. 

Lambardars — Powers of —Agreement 

between co sharers and lambardar . 

The lambardar has no statutory power to set- 
tlement. But he is the ostensible agent of the 
co sharers and if they appoint him their agent 
generally with certain reservations they must be 
deemed to give him such authority as is not 
expressly reserved. The tenants or lessees cannot 
be expected to know the reservations made unless 
they are communicated to them and certainly 
canpot be expected to know that there are other 
limitations on his authority outside the specified 
reservations [Hopkins, S. M.) Bhairon v. 
Moh an. L.R, 3 a. 244 (Rev). 


dency of litigation— Effect of. 

The mere fact that a lambardar gave a lease of 
land during the pendency of a litigation between 
him and a cosharer, does not in the absence of 
collusion between the lessee and the lambardar, 
vitiate the lease. Though the transaction may be 
suspicious fraud cannot be assumed on a mere 
consideration of general probabilities, ( Hopkins , 
S. M. and Fremantle, J. M.) Kalka Singhs 
asghar Husain. 

£. R. 3 A. 425 (Rev) : 4 U. P. L. R. (B. R.) 76. 

Lambardar— Power of— Grant of lono 

leasts* 

exceptional circumstances it is com- 
to a , lambardar in the exercise of his 
powers aa a, manager to grant leases for a longer 
te*m than what the requirements of the 
|*artibirfar or season may necessitate if he 
thereby secures the largest amount of benefit to 
the co both by saving the property from 

[Kanhaiya Lal J.C* and Dalai A.J. CJ 


Lambardar — Powers of leasing— Pet- 

petual lease — Lease for 12 years. 

A perpetual lease is on the face of it an aliena- 
tion which a lambardar may not make but a lease 
for a considerable term of years stands on a 
different footing and each case has to be consider- 
ed on its merits. A lease for 12 years is not 
necessarily unreasonably long, and if the 
transaction is a profitable one the lambardar 
may well enter into it ( Hopkins , S. M. and Burn 
J.M.) Baldeo v, Waris All 

4 U. P I. R. (B. R.) 37. 
T Lambardar — Relationship between — 
Powers of lambardar over common property. 

A lambardar has the same powers of manage- 
ment and control over the vacant land as the 
manager of a joint Hindu family has over the 
family property 12 N. L. R. 12 Ref. If the lambar- 
dar grants a lease of vacant land in excess of 
his powers it is open to the co-sharer to ignore it 
and sue for possession. But a co-sharer consent- 
ing to the lease is estopped. [Drake Brockman , 

C.) Kunjilal v . Chandra Singh. 

17 N. X. R. 169 : 64 I C. 775. 

Lambardar Suit for profits— Liability 
for interest . 

In the absence of proof that the lambardar has 
deliberately or contumaciously declined to ren- 
der accounts or pay his dues to a co* sharer, he 
cannot be made liable for interest on sums found 
due on taking the accounts. 12 O. C. 140. 14 O. 

Vfanhaiya Lal , J C.) K a MPT A 
Singh v. Mata Bhika Singh 

4 TJ. P. X. R. (o. c.) 24 : 65 I. C. 373 : 

(1922) Oudh. 107. 


T7 Lambardar- Suit for profits Liability 

of heirs of Lambardar. * 

A lambardar is under a duty to take reasonable 
care m collecting the rents and the liability in- 
curred by the failure to perform that duty sur- 
vives after his death. The heirs of the deceased 
lambardar ate liable to the extent of the assets of 
their deceased father which have come into their 
for tte.co-sharer's share of the profits which 
T> ltb r ?“ 0naWe care bav ® bee n collected. 
^ e . r ® Je n dlfferen . ce between the gross rental 
and the collections is very great, there is a pre- 
sumption either ot dishonesty or of gross negli- 
gence on the part of the deceased lambaidar and 
the , burden is on his heirs to rebut that 
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presumption. {Lyle* A. J C.) Suraj Prasad 
0. Debi Dayal. 25 0. C, 49 : (1922) Oudh 149 : 

65 I. C, 739 

Lambardar— Suit for share of profits by 

mortgagee of share— Maintainability* 

The owners of a half share in a village 
executed a usufructuary mortgage of their share 
in an abadi plot ia the village. An assignee of 
the mortgagee sued the Lambardar for a half 
share of the profits of that plot. Held that the 
suit was not maintainable {Mittra, 0 , J. C.) 
Babu Haridas v . Mt. Gahenabai. 

18 H. L. R. 39 : (1922) Hag. 164. 

Lease by one — Bights of other co- sharers 

not to be affected 

It is not competent to one co-sharer to lease out 
a portion of the joint property so as to affect pre- 
judicially the rights of other co sharers in the 
property. 18 I. C 281 foil- ( Fremantle , J. M ) 
Raja Ram Singh v. Ramai Kewat. 

L. R. 3 A. 81 (Rev.) ; 65 I. C. 577. 

Patti — Sale and mortgage by one sharer 

— Effect « 

One of the co- sharers of a patti cannot sell 
anything more than his joint interest in the plots 1 
subject to the result of any partition which may 
be made among the co-sharers of the patti or 
village. The purchaser is entitled to have his 
possession maintained subject to the result of any 
partition that may take place though his title 
would be confined to the interest which his 
vendor held in the plots or was capable of trans- 
ferring. (Kanhaiya Lai , J. C.) Jarbandhan v. 
Data Din, (1922) Oudh 46^ 

Position of — Lessee from co-sharer— 

Right to sue for profits . 

It is not competent to a co-sharer or bis lessee 
or transferee to deal with joint land agamst the 
wishes of the other co-sharers- Though a lessee 
or grantee may be a co-sharer for the purpose of 
a suit for profits that does not mean that he has 
acquired the full rights of a proprietor for all 
purposes. Where a lessee of a certain plot of 
Shamilat land from one of the co-shacers also 
obtains a, lease or mortgage from some of the 
other co-sharers he is not entitled to deal with 
the lands as he hkes, bat he is bound by the 
terms of the leases in his favour. (Daniels* A, J . 
C.) Pandit Sri Nath p, Najmunnisa. 

9 0. L. J. 92 : (1922) Oudh 16 : 66 1. C. 114. 

Rights m jotnt undivided property . 

Every co-sharer in joint undivided property 
has a right to every part of that property until 
partition— What he can sell is his share or a frac- 
tion of his share in the whole of that undivided 
prdpertjf. {Le RosstgnohJL) Sardar Ali v. 
Fazil. 68 I. C. 895. 

— — — — Shamilat land — Abandonment — Sale of 
Khewa t 

Rights in Shamilat lauds are independent 
rights. A sale of a Khewats holding without any 
reference to the Shamilat would not result in the 
conveyance of the Shamilat. The question 
whether rights' in the Shamilat had been aban- 
doned after the said of Khewat, is one of fact and 


COSTS. 

the High Court is bound by the finding of the 
lower appellate Court. ( Broadway and Mar- 
tineau , JL) Walt v. Mahomed. 

4 Lah L J. 221 ; (1922) Lah. 84 : 65 I C. 725. 

— — Shamilat land — Exclusive right to 

abadi — Ejectment . 

No individual proprietor can appropriate to 
himself a portion of the common land and use it 
in such a way as to affect the rights of all the co- 
sharers. If some co-sharers assert individual 
rights to a piece of abadi land which they do not 
possess, they are liable to eviction at tbe instance 
of the. other co-sharers, for an act of trespass 
could in no way be remedied at partition. ( Wil- 
ber force* /.) Garhia t?. Maya Ram. 64 I, C. 2. 

Shamilat — Right to — Sale of kbewat — 

Second sale by purchaser with rights of sbami- 
lat — Rights of second purchaser. See (1921) Dig. 
Col 378 Malik Khan v. Bhola Ram. 

4 Lah. L. J. 434. 

Shamilat— User of excess area for 

private purposes of the proprietor . 

Where the area over which grazing rights ex- 
tend is larger than that required by the persons 
with those rights a proprietor may use the excess 
for his own purposes. The defts. cannot prevent 
him from developing any excess area and using it 
to its best purposes. 31 Cal. 503, 86 P R, 1911 ; 119 
P. R 1899, 100 P. R. 1830 foil. ( Wilberforce , J.) 
Kartar Singh v. Ralla. 67 I. C. 306. 

Sir land— Permanent alienation by one 

—Invalid. See Land Tenures — Sir. 

L. R. 3 A. 225 (Rev.) 

Tenancy created by one — Status of 

tenant. 

Where a cosharer owning part of a proprietary 
interest puts a tenant in possession of a holding 
the tenant is not a trespasser. { Fremantle , J. M 
Ram Bahadur Singh RamNiranjain Pathak. 

LS.SA 165 (Rev). 

COSTS — Co-defendants — Contribution — Right of. 
When excluded See Contribution, 

L R. 3 A. 557. 

Construction of will — Difficult ques- 
tion between heir and legatee — Costs to come ottf 
of the estate. 

Where there was a dispute between the legatee 
and next of kin as to the validity of certain testa* 
mentary dispositions, and the point raised was 
not free from diffculty, the court ordered the 
costs of both parties to come out of the estate, 
{Lord Philhmore ). Nicolle v y Nicolle 

31 M. Xu T. 90 <B. v.) 

Criminal Trial— Power of High Court 

to grant coats — Power of Privy Council. See 
Criminal Trial. 43 SC. L, J. 369, 

Criminal trial— Proceedings under S, 195 

Cr F. Code— Power oi Court to grant See Cr. P. 
Code S. 195 (6) and (7) 16 L W. 505. 

Disallowance of — High rate of interest 

| decreed — Sufficient ground lor refusing co$ts. j SM 
j Contract Act, Ss. 16 and 74. 9 0. L. J. 442. 



m 


THE YEARLY DIGEST 


412 


COSTS. 

Discretion — Costs not following the 

event— Reasons to be recorded— Interference ot 
appeal. See C. P. Code S. 35. 64 X C. 262. 

Divorce— Husband’s liability for wife’s 

costs. See Divorce. 66 I C. 494. 

Practice— Proportionate costs— Mofussil 

and metropolis . 

The practice in the mofussil is that costs 
should depend on the result of the case and it is 
usual when a Suit partly succeeds for proportion- 
ate costs to be given. The important difference 
between cases in England and on the original 
side of the High Court and cases in the mofussil 
is that in cases in the tnofussd costs are much 
more directly proportionate to the amount claim- 
ed. ( Newbould and Panton . JJ.) Kuwid 
Kanta Chakuaburthy v . Bignold. 

68 I. C. 664. 

—Privy Council— Wrong procedure and 

dilaioriness — Successful appellant deprived of 
costs. See Privy Council— Costs 

20 A. L. J. 476 (P C ) 

Representative suit— Costs — Personal 

liability— Frivolous or vexatious pleas— Appellate 
Court— Interference, See (1921) Dig. Col, 379, 
Jhanwar Das v, Bodh Raj. 

4 Lah, L. J 210 : (1922) Lah. 229 

— Witness— Travelling expenses— Liability 

of unsuccessful party to pay. 

No doubt the party who summons a witness 
pays his travelling expenses in the first instance. 
But, clearly, if it is successful he is entitled as 
against the unsuccessful party agamst whom costs 
are awarded to recover all proper expenses includ 
ing travelling expenses, incurred by summons of 
the witness and paid in the first instance by the 
successful party, ( Greaves J.) Hara Sunder 
MaJumdar v» Lahambar Singh. 67 I. C. 277. 


COUBT PEE. 

Deficiency of, on cross-objections in 
lower court — No appeal relating thereto —> 
High Court, if can levy , 

Where in the lower appellate court there was a 
defic ency of Court-fee on a memorandnm of 
cross-objections which was not noticed, the High 
Court has an inherent power to insist on the pay- 
ment of the same, even though the appeal does not 
relate to the subject-matter of the memorandum 
of cross-objections in the lower Court. ( Miller , 
C J and Adami , J ) Rasik Rehari Pal ChaO- 
dhuri v. Hridey Narayan. (1922> Pat 162 : 

3 Pat. L. T. 327 : X Pat. 471 : (1922) P. 284 : 

66 I. C. 769. 

— Determination of — Evidence . 

To decide if a suit has been valued properly 
for purposes of Court fees evidence should be 
recorded on the point. An application for the 
appointment of a curator under Act XIX of 1841, 
which contains a description of the value of the 
property does not impose a corresponding obliga- 
tion as to the stamp duties leviable on it, and 
hence is not a safe criterion as to the value of 
the property. A decision as to valuation based on it 
cannot be sustained. ( Fawcett , J.C and Raymond, 
A. J . C.) Ramdas v. Ajudhiadas. 

63 I. C. 685. 

Interest — Future interest — Ex-parte 

decree— Appeal— Interest after period of grace \ 

A decree-holder is as a matter ot right entitled 
to interest at the rate of 6 per cent, per annum 
from the date of grace up to the date of realiza- 
tion. If no such interest is allowed and the decree- 
holder appeals, he is not liable to pay cotirMee on 
interest due in the interval between the expiry of 
the period of grace and the date of the hearing of 
the appeal 17 B 41, Ref. (Adami and BuckniU, 
JJ.) Bhagwati Prasad Singh v. Bishnut 
Pragash nakain. 6 Pat L J , 676 : 

(1922) Pat 73 : 3 Pat. L. T. 310 : (1922) P. 386. 


COTJBSEL — Powers of compromise — Failure 
of cheDt to repudiate in time — Effect. See Legal 
Practitioner. 3 Pat, L. T. 371. 

COUBT PEE— Appeal — Land Acquisition 
case— Award On footing that land belonged to 
Government — Award competent under the Act — 
Appeal by claimant for compensation for value of 
Tand. See (1921) Dig Col. 380. Mangaldas 
Girdhardas v . The Asst. Collector, Ahmeda- 
BAD. 64 I. C, 582 and 64 I. C 584. 

Appeal — Rejection of plaint for non pay* 

t&ent of court fee — Extension of time. See (1921) 
Col. 381 Shahu v. Bakri, 67 I. C- 901. 

Cross objections— Mere criticism of 

judgment. 

Mere criticism of a judgment cannot be filed as 
Cross objections. Where there is nothing in the 
d^ee to which objection or exception could be 
taken^by a party in whose favour a suit is dismis- 
sed Jfhfc costs, and he files some criticisms of the 
jMnfifeMg CFdss-objectioos, it should not be 
accepted By the office. Such a petition doe* not 
any stamp, at all. (Roe y J.) Sahdeo 
$ARAIN Qrn y, KpSpji Kumari. 1 Pat. 258 : 
Hi , , A (1922) P. 483, 


- "Letters Patent appeal — Decision of 
single Judge-Court Fees Act , 5. 4. if applies . 

Where an appeal is filed under S 10 of the 
Letters Patent (Patna) against a decision of a 
single judge S. 4 of the Court Fees Act cannot 
apply as it refers only to appeals against the 
judgment of two or more Judges or of a Division 
Court and as there is no provision under which 
court fee is leviable, the appeal must be accepted 
without any court-fee, ( Coutts , J) Raghubar 
Singh v, Jethu Mahton, 1 384 * 

(1922) Pat, 88 : 3 Pat, L T. 194 : 

(1922) P. 13 : 65 I C. 675. 


iuguiuidUUUUi UI/JCVUW9 — 

Petition by respondent supporting the decree of 
the lower court— No court fee payable See G 
P. Code, O. 41 R. 22. 44 All. 877 


- Mortgage suit— Interest between date of 
suit and decree-— Appeal — Court fee, if payable on 
interest . 

Where the decree in a mortgage suit awarded 
the amount claimed in the plaint and also the in- 
terest from the date of the institution of the .suit 
to ihe date of decree : : ^ 

Held, in calculating court fees for purposes b# 
appeal, the amount of interest awarded in addition 
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to that claimed iu the plaint should also be 
taken into consideration 10 M. L. J. 144, 13 Mad. 
508 and 30 Cal. 516 refd. to. {Jwala Pra$ad> A. C, 
J. and Ross, J .} Jamuna Rai v, Ramtahal Raut 
1 Pat. 19 : (1922) P. 987 * 3 Pat. L. T. 790. 

Petition to support decree — Whether 

cross-objections - No advalorem Court fee payable. 

If for the purpose of supporting the decree dis- 
missing plaintiff’s claim on any ground, even on 
a ground other than that taken by the Court of 
first instance, respondents filed a petition stating 
the reasons on which they supported the decree, 
that did not amount to cross-objections for which 
an ad valorem court fee was payable. [Baiter ji 
and Ryves , JJ.) Ram Persad Kalwar v Mt. 
Ajanasia. 44 All. 577 : f 1922) All. 280 : 

68 I. C. 861. 

— Suit for possession — Decree on condition 

of paying a certain sum — Appeal. 

Where in a suit for possession a decree is 
passed on condition if the plaintiff paying a cer- 
tain sum of money to the defendants as in a re- 
demption suit and the plaintiff appeals against 
that liability, he must pay advalorem court-fee 
thereon, 59 I. C, 667 Rel. ( Abdul Raoof and Han- 
son , //.) Tikkan Ram v. Bosa Ram. 

4U.P1. E. (Lah) 77 : 67 I C 106 

COURT EEES ACT (VII of 1870 )— Interpretation 
of — Fiscal enactment — Strict construction. 

The Court Fees Act is an Act dealing with 
purely fiscal matters, and the rule of construction 
adopted by the courts that statutes imposing 
pecuniary burdens on the subject must, in cases of 
doubt, be interpreted in favour of the subject, 
applies to the Act. ( Saunders , J. C.) Jaganath 
Kahar v. Emperor. (1922) U. B. 14 * 

65 I. C. 553 r 23 Cr, L. J. 121 : 

— S, 4 — Applicability — Appeal against de- 

cision of single Judge under S, 10 Letters Patent 
(Patna) — No court fee payable, See Court Fee. 

(1922) Pat 88. 

S 4— Letters patent appeal from decision i 

of single Judge— -No court-tee payable on. [See j 
(f921) Dig. Col. 381. Biiadul Pande v. Mauni 
BE* 44 All. 13 ; (1922) All. 164. 

— S, b— Appeal from original side of High 

Court— Dispute as to court- fee payable— ?Power 
of Judge to decide dispute — Madras high Court 
Rules , Original Side , Art. 36, 

It is competent to the Clref Justice of the High 
Court to refer a dispute between a suitor or bis 
attorney and the Officer of the court, as regards 
the court- fee payable on an appeal from an order 
pf a single Judge on the original side, to the deci 
sion of a particular Judge of the High Court 
under S. 5 of the Court-fees Act, The Court-fee 
payable on an appeal against a final order on a 
guardianship pethion presented on the original 
side of the High Court is Rs, 100 under Art. 36 of 
App. II to the Madras High Court Original Side 
Rule*. (C ouits Trotter , J.) Mahomed Ishack 
Sahib v. Mahomed Moideen, 43 K, L. J. 436 : 

^ (1922) H. W. 611 : 16 It W, 210 : 

(1922) ICad. 421, 


COURT EEES ACT (1870), S. 7 (xv). 

s. b— Decision of taxing officer — Fina- 
lity of. 

Under S, 5 ot the Court Fees Act the Taxing 
Officer has Jurisdiction to fix the amount of fee 
payable, and af he decides that the valuation put 
by the appellants upon the relief was incorrect 
he has the power to correct it. Even if he has 
done anything which the law does not allow him 
to do, the Court Fees Act gives the High Court 
no Jurisdiction to interfere with his decision as 
to the amount of fee. (MtUer, C. /, and Mullick. 
J.) Ram Sekhar Prasad Singh v. Sheonandan 
Dabey. (1922) Pat. 337 : 68 I. C, 316. 

■ Ss. 7 and 17 - 'Subject" meaning of 

— Suit embracing two or three distinct subjects — 
Court-fees payable on the aggregate and not on 
each separately . 

In a suit for possession of land with mesne 
profits and a malikhana claim, plaintiff had 
valued each of the items separately— Held, he 
was liable to pay Court-fee only on the aggregate 
amount and not on each item separately, as that 
was the established practice in Bengal from 1882. 

The word “subject” in S, 17 means cause of 
action and is not to be interpreted with reference 
to S. 7. [Chapman and Atkinson , JJ,) Nauratan 
Lal v „ Wilford Joseph Stephenson. 

(1922) Pat. 79 : (1922) P. 359 

3. 7 (1) and Sch. I art. I— Court- 

fees — Suit for money due in respect of commis- 
sion agency — Appeal. 

A suit for money being the balance alleged by 
plaintiffs due to them on a commission agency 
is not a suit to obtain a declaratory decree nor 
one where it is not possible to estimate the 
subject matter in dispute at a money value or 
which is not otherwise provided for by the Court 
Fees Act. 33 C W, N. 815 ; 28 I. C. 262 Ref. 
The suit falls under S. 7 (1) of the Act and an 
appeal is to be valued under Sch. I Art I of the 
Court Fees Act. 28 M. 394 Ref. ( Fawcett J. C, 
and Kemp , A. J . C.) Rai Bahadur Harjimal v. 
Dhanpatmal DbwaN Chand, 15 S. L R. 82 : 

64 I. C. 626. 

S. 7 (iv) (b) and (v)— Suit for parti- 
tion— Prayer for declaration of title— Removal of 
cloud on title — Court- fee. 

Where in a partition suit the plaintiff distinctly 
prays for a declaration of his title to and confir- 
mation of possession of certain land in order to 
disperse a doud cast on his title by reason of an 
adverse entry in the Record-of-Rights an adva- 
lorem Court fee is payable on the value of the 
plaintiff’s share m the land in respect of which 
the cloud is cast in addition to the fixed fee for 
partition- [Dawson Miller, C. J. and Couffs * /.} 
Rachhya Raut v. Musammat Chan do. 

6 Pat. L. J 662 : (1922) Pat, 65 : 

3 Pat. X, T. 293: 65 I C. 294. 

— S. 7 (iv) (c) — Consequential relief— Con- 
firmation of possession — Arbitrary valuation . 

Under S. 7 (iv) (c) of the Court Fees Act it is 
not open to the plaintiff to fix an arbitrary or 
incorrect valuation: 36 A. 500 ; 6 C L, J. 427 : 
14 C. L. J. 47 ; 16 C. L.cJ. 194 , 4 Pat. L. J. 763 
Rel, A prayer for confirmation of possession Is 
nothing more than a prayer that the fact of, and 
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COURT FEES ACT (1870), S. 7 (iv). 

his right to, possession may be declared but the 
words “confirmation of possession” have now 
acquired a technical meaning and include a 
prayer for recovery of possession if the court 
thinks the plaintiff is out of possession. Conse- 
quently a prayer for confirmation of possession 
has come to be regarded as consequential relief. 
19 W. R. 18 ; 22 C. L. J. 415 ; 23 C. L J. 561 
Ref. [Miller, C, J. and Mulhck , J.) Ram Sekhar 
Prasad Singh v. Sheonandan Dubey. 

68 I. C. 316 : (1922) Eat, 337 

S, 7 (iv) (c) and (v) (a )— Court fee— Mort- 
gage — Personal decree for sale — Suit to set aside. 

Plff. sued to set aside an execution sale of 
certain properties on the ground that the decree 
having been previously adjusted could not be 
executed and that tue sale was therefore null and 
void and for a declaration that a personal 
decree passed against the plff. was inoperative 
against him. On a question arising as to the 
Court-fee payable on the plaint. Held that the 
suit was one substantially for possession though 
framed as ^ne for declaration and consequential 
reliefs and that Court fee was payable under S. 7 
(v) of the Court Fees Act and not under S, 7 (iv), 
(c). (Mookerjee andCuming t JJ.) Radha KaNta. 
Saha v . Debendra Narayan Saha, 49 Cal. 880. 

S. 7 (iv) (c) —Declaration — Consequen- 
tial relief — execution Sale — Setting aside. See 
(1921) Dig. Col. 382 Jogendra Nath Sen v . 
Toriautnessa Bibi. 36 C. I. J. 144 : 

(1922) Cal. 242. 

- S. 7 cl. (iv) [c]— Suit for declaration of 

status as landlord and ejectment — Court fee. 

Whepe a plff. sues for a declaration that he is 
a,raiyat and that, the defts are his under raiyats 
and; foe ejectment of the latter the suit falls within 
S, 7 c£ (iv) (c) of the Court Fees Act. [Miller, C. 
J. and Mulhck , J.) Parmeshwar Singh v. 
Sureba Kuer. 65 I. C. 240 

— - S, 7 (iv) (c) — Suit for declaration — 

Injunction — Consequential relief — Valuation — 
Jurisdiction — Suits Valuation Act y S , 8. 

Where plaintiff sues (1) for a declaration that 
he is the owner ot certain property (2) that an 
ejectment decree obtained against him by defts. 
should be cancelled on the ground of fraud and 
declared not binding and (3) for a perpetual 
injunction that defts. should not interfere with 
his possession the suit is one for a declaration 
with consequential relief within S, 7 (4) (c) of the 
Court Fees Act. The courts are bound to accept 
valuation placed by the plff upon the relief 
sought by him, even though such valuation is 
arbitrary and inadequately represents the 
value of the property. [Scott Smith , 7.) Nandan 
Hal Salig Ram (1922) lah. 236 : 66 I. C 34. 

5 y (iv ) (c) — Suit for declaration — 

Validity of decree against Hindu family — 
attacked— Court-fee payable 

In d^efcutiqn of a decree obtained against some 
emberslof a Hindu family, certain properties 
eie sold-" Sdme of the other members of the 
fatally brought a stilt for a declaration tbat the 
gate atm and void. 

( 1 Hetdftih iinf was brie for a declaratory decree 
and consequential relief and binder S. 7 (iv) (c) 
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advalorem fee was payable, [Das and BuckmlL 
JJA Surendra Narain Singh v Shambihari 
Singh - 1 Pat. 197 : (1922) P. 404. 

~ s ' 7 (iv > M— Suit for dec laiaiion of 

right to recover money— Consequential relief— 
Court Fees. See (1921) Dig. Col. 383. Shaikh 
Rafiq ud din v. Haji Shaikh Asgar. 

1 Pat. 1 . (1922) P. 392 : 1 Pat. I. T. 793 

— S. 7 (iv) (c) and (v) (a) and (b)— 

Sutt to set aside alienation by father — Suit for 
declaration add possession— Valuation — Court- 
fee. 

Where a junior member of a joint Hindu 
family brings a suit for cancellation of a sale of 
joint family property by his father and elder 
brother and ior possession of his share, he is 
liable to pay advalorem court-fee on the value of 
the whole of the property as he had asked, 
though quite unnecessarily, for cancellation of 
the sale-deed. Where however, the court below 
decreed the plff's suit subject to the payment of 
certain sums to the purchasers, the defendant in 
his appeal against the decree need pay court-fee 
only on ten times the government revenue of the 
property in dispute. 3 Pat. L. J. 448 Dist. (PtggotU 
J .) Rup Narain v. Bishwa Nath Singh. 

44 All. 629 : 20 A. L, J. 687 : (1922) All. 358 : 

4 U. P. L. R. (A) 192 : 68 I. C 265. 

S. 7 cl. (iv) (c) — Suit by minor for de- 
claration that mortgage decree against him was 
void — Fraud. 

Where a minor sued, on attaining majority, to 
set aside a final decree for foreclosure passed 
against him on the ground that the decree, though 
based on a compromise sanctioned by the Court, 
was void and therefore unenforceable against him 
Held that the relief for declaration involved a 
consequential relief and that the suit should be 
valued under S, 7 cl. (iv) (c) of the Court Fees 
Act with an advalorem court fee. ( Daniels , J.C.) 
Sripal Singh v. Jagdish Narayan. 

24 0. C. 361 : 65 I. C. 980. 

S. 7 (iv) (c) and (5) — Suit for declara- 
tion of title and possession — Court fee. 

Where a challenge is directly thrown on the 
title of the Plaintiff, and the Plaintiff comes to 
Court in order to meet that challenge, it is a suit 
clearly under S. 42 of the Specific Relief Act and 
if the Plaintiff asks for possession also in that 
suit, his suit comes under S. 7 cl. (4), Sub-cl. (q) 
of the Court Fees Act and not within Sec. 7, cl. 
(5) of the Act. 

A suit for declaration of title as adopted son ^nd 
for possession is a suit that comes within S, 7, 
cl f (4), Sub-cl (c) of the Court Fees Act. [Das and 
Foster , JJ.) Ugramohan Chowdhri v. Lachmi 
Prasad Chowdhri. (1922) p a t, % 

S. 7 (iv) (d)— Suit by Hindu reversioner 

for declaration of invalidity of alienation by widow 
and for appointment of receiver— Valuation. See 
(1921) Dig. Col 383 HahbaNs Sahu v Mussam- 
mat Lalmoni Koer. 3 Pat, If. T. 21 : 

(1022) Pi 61. 

... 1 

-3, 7 (v) and (i) and Sch. II Art. 

i7(3) e&d (’IS) — Sait by reversioner to set aside 
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alienation and for possession and mesne protits — 
Dismissal of suit — Appeal allowed on payment 
of certain amount — Second appeal — Valuation 
See (1921) Dig. Col. 382 Porkodi Achi In re 

45 Mad. 246 * (1922) Mad 211 : 

68 I C. 444 

— S. 7 (v) and (iv) (c) — Sint by Hindu 

rcversionei to recover possession of p> ope i ty gift- 
ed. by Hindu widow after hei death — Court fee . 

In a suit by the revers’oners of a deceased 
Hindu for recovery of possession of properties 
gifted away by the widow after her death, the 
plaintiffs prayed inter aha (1) that on considera- 
tion of the above facts the couit may be pleased to 
hold that the properties in dispute constitute the 
estate of B (the last male owner), that the plain- 
tiffs as reversionary heirs of the said B are entit- 
led to get possession of the properties in dispute 
since the death of K. (the widow), that it is illegal 
on the part of the defendant not to give up pos- 
session of the properties and that the defendant’s 
possession is quite wrongful and illegal. 

(2) That on adjudication of ihe above points 
a decree may be passed in favour of the plaintiffs 
in respect of the properties in dispute by dispos- 
sessing ihe defendant or such person as may be 
found in possession at the time of delivery of 
possession. 

Held , that the suit was not one to obtain a 
declaratory decree where consequential relief was 
prayed for but one for possession under S, 7 (v) 
of the Court Fees Act 6 P L. J. 101 ; 5 P, L. J. 
339 ; 34 C. 329. {Miller, C. /, Miilhck, Jwala 
Prasad, Couits » Das, JJ ,) Ram Sumran Prasad 
i\ Gobind Das. (1922) Pat. 291 : 

4 U P. L. R. (Pat ) 75 . 3 Pat. L. T, 704 : 

68 I C. 700 (F B.) 

S. 7 (V) (e) — Pre-emption — Garden with 

house , out-houses and trees — Land assessed to 
revenue — Advalorem fee 

In a suit for pre-emption plff. described the 
property as land assessed to revenue and paid the 
court fees on it at ten times the Jama. The 
vendee contested the suit and pleaded that the 
value of the suit had been wrongly assessed. A 
reference to the deed of sale showed that what 
was sold was described as a garden together 
with a house and outhouses as well" as trees 
of all kinds 

Held, that the property sold was a garden and 
that under S. 7 (v) (e) of the Court-Fees Act and 
fee payable should bean advjlarem one on the 
market value.' 

146 P R. 1018 ; P. R. 1914 foil. 40 M. 824 d»st. 
{Shadt Lai and Broadway , JJ .) Behari Lal v. 
Na&dlal. 

2 Lab. I. J. 362 : 68 I. C, 345. 

— $ (yi|) for account 

— Appeal from preliminary decree— Valuation, 

Where a person appeals from a preliminary 
decree in a suit for account, he is allowed the 
option of placing his own valuation upon the 
memorandum of appeal and be Is not bound by 
the valuation put upon the claim in the plaint, 

Y— 27 


; COURT FEES ACT (1870), S 7 (ix). 

7 A. L. J 546 ref. 30 M . L. J. 402 not fob 
( Piggott , /.) Kanhaiya Lal *». Seth Ram Sarup. 

44 A. 542 ; 20 A, L J 416 * L. R, 3 A. 193 : 

4 U P. L. R (P. C.) 99 : 

(1922) All. 228 : 66 I vU. 841. 

S 7 (ix) — Appeal — Decree lor redemp- 
tion on payment of a certain sum — Court fee. 
Extension of time for payment. See (1921) Dig 
Col, 384 Fatteh Singh v. Baku Ram. 

67 I C. 130 # 

S. 7 (ix) and Sch. I Art. 1 — Mortgage- 

Redemption suit valuation „ 

Plaintiff sued for redemption of three mortgages 
of which the principal amount totalled Rs 6,400. 
The lower Court gave him a decree for redemp- 
tion on payment of Rs. 62,293-11-9. On appeal he 
valued his appeal for the purposes of court fee at 
Rs. 6,400 and paid court fee accordingly 

Held, that Article I, Sch. I of the Court Fees 
Act applied to such cases and not clause (ix) of S. 7. 

5 P. R. 1911 ; 58 P. R 1915 ; 11 I. C. 198. ; 29 
M. 367 and 27 A. 447, foil. 

13 A. 94 and 1891 P. J. 218. diss. ( Scott Smith 
and Wilbet force, Jj ) Loxh Ram v, Ramji Das. 

3 Lah. L, J. 370. 

. g. 7 ^ix) and Sch. I. Art. 1 — Provisions if 

applicable to appeals — * Suit \ meaning of — Mort- 
gage suits— Court fee payable in appeal . 

The provisions of S. 7 are applicable equally to 
appeals as to original suits and the word ‘suit* is 
not there used m contra distinction to ‘appeal*. 
Couit fees are payable not on suits or on appeals 
but on documents which are filed, exhibited or 
recorded in Courts in accordance with S, 6 of the 
Act. The court-fee payable in appeal need not 
be the same as in the suit, as the nature of the 
litigation may be changed m appeal. 

(1) If a suit for redemption or foreclosure has 
been dismissed the court-fee payable by the 
plamtiff -appellant on his memorandum of appeal 
will be computed in accordance with the provi- 
sions of cl ix or section 7 of the Court- Fees Act, 
that is according to the principal money expres- 

| sed to be secured by the instrument of mortgage. 
In such a case clearly the suit has not changed 
its nature in appeal. 

(2) If a suit to redeem has been decreed and 
the defendant-appellant merely challenges the 
right to redeem, the court-fee payable on the 
memorandum of appeal will be computed in ac- 
cordance with the provisions of cl ix of section 7 
of the Court-Fees Act. Here again there is no 
change in the nature of the suit. 

(3) If a suit to redeem or foreclose has been 
decreed and the plaintiff or the defendant in 
appeal merely challenges the amount to be paid 
or received without questioning the right to re- 
deem or foreclose the court-fee payable on the 
memorandum of appeal will be on fhe subject- 
matter m dispute that is on the additional amount 
I claimed or the amount in respect of which the 
j appellant seeks to avoid liability. In this case the 
suit has clearly changed its nature in appeal, and 
is no longer a suit falling within the provisions of 
cl. fix) of section 7 of the Act. 

(4) „ Where in a foreclosure suit a decre^ 

| been passed for a certain sum in default of pay- 
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ment of which within a fixed time the property 
shall be foreclosed and the defendant in appeal 
denies the plaintiff’s right to foreclose on fhe 
ground that he is not liable to pay any portion of 
the sum decreed the court-fee payable on the 
memorandum of appeal will te calculated ad 
valorem on the subject-matter in dispute accord- 
ing to Article 1 ot Schedule/ I, that is, on the 
amount of the decree the payment of which the 
defendant by his appeal seeks to avoid In this 
case the suit has clearly changed its nature in 
appeal and has become a suit to avoid the pay- 
ment of a specific sum. 

(5) Where a decree has been passed for re- 
demption on payment of a certain sum and in 
appeal the defendant not only denies the plain- 
tiff’s right to redeem but in the alternative claims 
that if he be entitled to redeem he can do so j 
only on payment of a larger sum than that fixed 
by the Court of first instance the court-fee will be 
paid on the relief which is liable to pay the j 
higher fee, on the former the fee would be com- 
puted in accordance with the provisions of cl ix of 
section 7 read with Article I of Schedule I and on 
the latter the court-fees would be ad valorem on 
the difference between the amount found due by 
the lower Court and that claimed by the appellant 
(Darnels and Lyle, A J. C.) Sangat Bakhsh 
Singh v. Raw at Dijdeo Bakhsh Singh. 

25 0. C. 30 : (1922) Oudh 82 : 67 X. C 968 

3. 7 (ix) — Mortgage — Suit for redemption 

— Valuatton — Accou nts — Liability for. 

In a suit for redemption court fee is payable 
only upon the principal amount secured by the 
mortgage. The plaintiff is not bound to pay court 
fee upon the surplus amount claimed as mesne 
profits. 29 A 471 ; 68 1, C. 226 foil. ( Banerji and 
Gokul Prasad, JJ t ) CHhiDDU Singh v. Jhanjhan 
Kai. L. B. 3 A. 628. 

S. 7 (ix)— Mortgage suit— 'Appeal— Valu- 
ation — Interest pendente Ute, 

Where a mortgagesuit is dismissed, the plaintiff 
is entitled to value his appeal at the sum claimed 
in the plaint in respect of the principal and inter- 
est up to the date of filing the plaint and is not 
bound to value the future interest which he may 
claim from the date of the suit up to the date of 
realization or to pay court fee thereon. But if any 
future interest is determined by the trial court and 
is entered in the decree, additional court fee on 
such interest has to be paid. If the appellate 
court grants him a decree for an amount larger 
than that claimed in the court below, court fee 
must be paid on the difference and unless this is 
done the decree cannot be executed, ( Jwala 
Prasad v /,) Kali Prasad Singh v , Mathura 
Prasad Singh. 3 Pat. I. T. 813 

* — ~S. 7 (x) (c) — Suit for specific perform- 
ance— Contract of lease— Court-fee— Calculation 
—Spits valuation Act, S. 8. See (1921) Dig. Col 
385. Sailenbra Nath Mitra v. Ram Charan 

66 I. 0. 268 

1 1 1 — ”8. 11— Applicability to mortgage suits 
decreed higher than amount claimed 
^Additional court fee if leviable before execution 

Where in a suit on a mortgage, the mortgagee 
ultimately got a decree fa a much larger amount 


COURT PEES ACT (1870), 3. 31. 

than he claimed on account of the interest pen- 
dente hte , and on his trying to execute the same, 
it was objected that he could not do so before pay- 
ing the court-fee on the excess amount awarded, 
held S 11 of the Court Fees Act refers only to suits 
for immoveable property, mesne profits and 
accounts, and as such does not apply to mortgage 
suits — Hence no additional court-fee is leviable 
(Coutis and Ross, JJ ) Ram BUJHa wan Prasad 
Singh v , Natho Ram. 3 Pat. L T. 146 : 

(1922) P. 69. 

S 11 — Suit for accounts or mesne 

profits — Right to value his claim on estimate — 
Power of Court to decree larger amount. See 
(1921) Dig Col. 386. Durga Bharathi v, Bhag- 
wati Prasad. 64 I. C, 101. 

S. 17 — Applicability — Suit for redemption 

of usufructuary mortgage and surplus collec- 
ti ons— Valuation . 

A suit was filed by plaintiff io redeem a usufruc- 
tuary mortgage alleging himself to be bound to 
the extent of one fourth of the prnicipal amount 
secured which he put at Rs, 625 and claiming also 
Rs. 500 as surplus profits realised by the mort- 
gagee. Putting his aggregate claim at Rs, 1125 
he paid Rs. 85 as court fee and filed his plaint in 
the court of the Subj'udge of K. alleging the value 
of the claim to be Rs, 1125 for the purpose of 
jurisdiction also. The Sub Judge returned the 
plaint for presentation to the munstf’s court on the 
ground that the value for purposes of court-fee 
and Jurisdiction was only Rs. 625, Held that no 
additional court fee was payable on the sum 
claimed as surplus profits and that the order of 
the Sub Judge was right. 29 A. 71, 8 N L. R 179 
Ref. (Drake Brockman, J. C ) Setth Gopikishan 
I v . Sorabjee. 68 I. C 226. 

S. 17— “Subj’ect” meaning of— Cause 

of action — Not to be interpreted with reference 
to S. 7. See Court Fees act, Ss. 7 and 17. 

(1922) Pat. 79. 

$. 17 — Suit on a khata— Computation of 

Court fees on the balance due — Amount of each 
separate item — Basts of court-fee. See (1921) Dig. 
Col. 386. Hiralal Motichand v Ganpat 
LahaNU. (1922) Bom 376 : 46 Bom. 142 : 

64 I. C 486. 

S. 19 (xvii )— Bail— Application signed by 

advocate — Stamp. 

An application made by the Advocate of a pri- 
soner in duress or under restraint is an applica- 
tion made by the prisoner himself. Consequently 
an application for bail by the advocate of a 
prisoner in jail does not require to be stamped, 
(Saunders, J t C.) Jaganath Kahar v , Emperor. 

(1922) U. B, 14 : 65 I, C. 553 : 23 Cr. L J 121. 

u S. 31 — Court -fee — Direction io pay com * 

plainant — Revision, 

Only where the offence committed by the 
accused is a non- cognisable one, payment of 
court-fees to the complainant can be ordered. 
An improper order under S. 31 of the Court Fees 
\ Act can set right in appeal or revision, 

1 (Stuart, /.) Mingan v , Emperor. * 

I. B. 3 A, 187 C?. 
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Sch I, Art. 1 — Appeal — Final decree 

— Subsequent mesne profits— Court fee (1921) See 
Dig. Col 387. Pitta Balaramanaidu v. Pitta 
Sangannaidu. 42 M. L J. 184. 

Sell. I, Art 1, and Sch. II. Art. (d) and 

Art 11— Cross objections on question of rests 
—Court Fee. See (1921) Dig Col, 387 Kamal 
Kamini Debi v. Mahomed* Emaduddin Sarkar. 

64 I. C. 606 

Sch. I, Art. 1 — Mortgage — Redemption 

suit— Valuation. See Court Fees Act S. '/ B.\) 
AND Sch. I Art. 1. 3 Lah. 1. J, 370 

Sch. I, Art. I — Scope of — Foreclosure 

or redemption suits — Appeal— Calculation ol 
court-fee. See Court Fees Act S. 7 (ix) and 
Sch I, Art i. 25 0. C. 30 

* Sch. I Art. 1 — Set off — Court fee . 

Where the defendant claims right of set off, he 
has to pay ad valorm court-fee on the same. 
(Ptggott and Walsh , JJ ) Chakkhan Lal v. 
Kanhaiya Lal. 20 A L. J. 1005. 

Sch. II, Art, 2— Application for mesne 

profits — Appeal against order Court-fee payable . 

An application under S 144, C. P, Code, for 
mesne profits by way of compensation relates to 
the execution, discharge or satisfaction of the 
decree and in an appeal from an order dismissing 
the application, advalorem Court fees need not be 
paid but only a sum of 8 annas. ( Drake Brock 
man /. C t ) Gabba v, Kanchhedilal, 

18 N. I. R, 15 : (1922) Nag. 62 : 67 I C. 225, 

Sch, II Art. § —Surety bond— Duty pay- 
able. 

A security bond filed by a claimant in a claim 
case, being an instrument of obligation gives in 
pursuance of an order of court is governed by 
Sch. II Art. 6 of the Court Fees Act. {Newbould 
and Panton, JJ) Sarbo Mossalmani v Safar 
Mandal. 68 1 C 730, 

Sch, II, Art 17— Court fee — Charge 

held enforceable against a portion of the pioperty 
— Appeal that charge enforceable against whole 
property. See (1921) Dig. Col. 388. Saiieb 
Ali v. Mahomed Zahid. 65 I. C. 114, 

Sch. II, Art. 17 — Appeal '■-Court- fee — 

money decree against one deft . — Appeal with 
regard to the liability of other defts f 

Where a plaintiff who obtained a decree for the 
full amount sued for agamst one of the defts, 
appealed with a view to make the other defts. also 
liable, held he was bound to pay advalorem 
Court fee on the amount for which the other defts 
were sought to be made liable, 13 M, SOS foil. 
( Macleod, C. J . and Coyajee J.) Anna Narayan 
PavGI v. Madhyama Sthititila. 

24 Bom. L. R. 313 : 46 Bom. 840 : 
(1922) Bom. 172 : 67 I. C. 364. 

.Sch. II, Art 17. — Claim suit — Dis 

missal of claim for default— Court fee payable 
See {1921) Dig. Col, 388. SatindRa Nath 
Banerti v. Siva Prasad Bhakat. 

(1922) Cal. 166 : 64 I. C. 713. 


CRIMINAL LAW AMENDMENT ACT, S. 17. 

Sch. II, Art 17 —Declarator y relief- 

Claim suit under 0. 2 /, R . 63 — Court fee 

The plaint m a suit under O. 21, R. 63, C. P. 
Code, is not chargeable with an ad valorem Court 
fee but with a fixed Court-fee of Rs. 10, 
{Walmsley and Greaves, JJ) Srimati Gol 
Asmater Khatun v Habibulla 641. C. 49, 

Sch. II, Art. 17 (i)— Claim suit— Plaintiff 

in possession— Sale of property 

When a suit is filed as contemplated by O 21, 
R<. 63 C. P Code, after the d'smissal of a claim 
petition, the court-fee payable is governed by 
Sch. II Art 17 (i). The fact that the property 
was sold before the sutt was filed does not matter 
if the plaintiff claims to be in possession and as 
such does not ciaun to be restored to possession 
[Jwala Prasad , /.} Mt. Manik v. Ramjas 

AgxrwALA. 3 Fat, L. T 832, 

COURT FEES AMENDMENT ACT (Bihar and 
Orissa)— Act II of 1922— S. 1 Applicability of— 
Appeal filed during long vacation before Assis- 
tant Registrar — Court-fee on memorandum, 
Vakalat judgment and decree--C . P. Cone O 41, 
R. I— Patna High Court Rules Ch. 11, R. 14. 

A memorandum of appeal was filed before the 
Assistant Registrar of the High Court of Patna 
on 18—1 — 1922 when the old Court Fees Act 
was in force with the Court-fee prescribed by that 
Act. The new Bihar and Orissa Court-Fees Act 
(II of J922) came into force on 24 — 8 — 1922 under 
which a larger court fee should have been paid 
by the appellant The High Court of Patna was 
closed for the long vacation from 4 — 8 — -1922 to 
22—10—1922 though the offices were open and 
the Registrar was on duty. Under Ch II R, 13 

(3) of the Patna High Court Rules the Registrar 
is the proper person to receive memorandum of 
appeals. The appeal was filed and numbered 
only after the re opening of the court and the 
Taxing Officer required payment of the full court - 
fee under the Amending Act II of 1922. 

Held (1) that there was nothing to prevent the 
presentation of the appeal during the vacation to 
a proper officer and such presentation is a valid 
presentation 9 A. 366 Ref. 

(2) that under the Rules of the Patna High 
Court coupled with O. 41. R. 1 C. P, C, the 
Registrar was the proper pet son to receive 
appeals presented during the vacation, and in his 
absence, the judge, 

(3) that the presentation during the vacation 
was not a valid presentation ; 

(4) that the appeal memorandum and the 
vakalai should be stamped under the new Court- 
Fees Act ; and 

(5) that the cop ; es of judgment and decree 
having been obtained before the Amending Act 
came into force, need only bear the court-fee re-, 
quired by the old Court-Fees Act as it stood 
before the amendment {Jwala Prasad t J ) Anand 
Ram Pramhans v. KeamGulam Sahu. 

3 Pat. L. T. 820 : (1922) Fat, 365. 

CRIMINAL LAW AMENDMENT ACT (XIV of 

1968) S 17 (2) Proceedings under— Prttrta 

facie ease— Police report. 

Proceedings were instituted under S, 17 (2) 
the Criminal Law Amendment Act on apOfici? 
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port to the following effect : — “ A (accused) has 
been assisting the volunteers (congress) by giving 
them shelter m a house belonging to him m Tip- 
pur town,’ Held that the police report did not 
disclose a pnma facte case in respect ot an offence 
under S 17 (2) ot Act XIV of 1908 and that the 
proceedings should be quashed (Walmsley and 
Sukrawardy , JJ.) Pa r man and \ Agarwala v. 
Emperor 36 C. L. J 179 

CRIMINAL PROCEDURE CODE (V of 1898) - 

Sureties — Residence of— Order directing limits — 
Legality, 

A Magistrate has no authority to lay down any 
limits within which the sureties must reside 
(Lindsay, J.) Raghunandan Prasad v. Em- 
peror. 20 A. L J. 520 : L. R 3 A, 116 (Cr ) 

<1922) All. 489 : 67 I C 352 . 23 Cr L. J 400 

Jurisdiction — Additional— Sessions Judge 

Appeal made over to him by sessions judge — 
Transfer — Case afterwards withdrawn and 
tried by Sessions Judge. See (1921) Dig Col 
391. Birju Marwari v, Emperor 

44 A. 157 . 65 I C. 491 : 23 Cr L. J 107 
(1922) A 387 

Ss. 4 (b) and 200 — Complaint— 

Written statement — Examination of complainant 
under S. 220 — If can be treated as part of com- 
plaint. See (1921) Dig. Col. 390. Pedda Anjini- 
gadu In re. (1922) Mad. 353 : 64 I, C. 282. 

— J — Ss. 15 and 350— Trial by Bench of Magis- 
trates— Absence of one member of Bench during 
trial— Fffect of; See (1921) Dig. Col.391 Abdul 
Ghani y. Emperor, l P, L. R. 1922 : 

(1922) Lah. 137. 

S. 35 (3)— -Appeal— Sessions Judge- 

Conviction by first class Magistrate of several 
offences and non-appealable but— concurrent 
sentence for each. See (1921) Dig, Col. 393 
Abdul Jabbar v. Emperor. 66 I C. 65 

23 Cr. L. J. 22?, 

— S. 45 — Scope of — No duty to supply in- 

formation already known to the police. 

The provisions of S. 45 Cr. P, Code are not 
intended to be punithe in themselves but are in- 
tended to facilitate information as to the commis- 
sion of an offence and thereby to facilitate steps 
being taken in the investigation of the same. 
Where the police are already informed of a fact, 
there is no obligation to repeat the information, 

4 C. 623; 20 C. 316, 7 M. 436 Ref. (Wazir Hasan. 
A. C.) Rampal v. Emperor. 

4 TJ. P. L R. (Oudh) 17 . 65 I C. 626 . 

23 Cr. L. J. 162. 

S. 45 — Suspicious death — Duty of Muk- 

addam and kotwar to report— Default— Penalty , 
Under S. 45 Cr. P. Code every mukkadam and 
kotwar is bound to communicate with the nearest 
£|$ion House officer or the nearest Magistrate of 
the dccurrence in or near the village of any death 
•und^r- suspicious circumstances, , A death cannot 
to be unnatural within S. 45, Cr, P. so 
as to require to be reported immediately unless 
it occurred fairly^soon after the cause. The, 
iength of the period between the cause and the 
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effect which obviates the necessity for an immedi- 
ate report must be largely a matter of opinion 
where a mukkadam is guilty of a mere error of 
ludgment and nothing moie is not repoitmg a 
nominal penalty would be sufficient (Hallijax, 
A. J. C) Domarsing v. Empepor. 

(1922) Nag. 87 : 66 I. C. 1001 : 23 Cr L J 345. 

S. 54 (1 )— Complaint before magistrate 

— Arrest by constable — No warrant — Offence . 

If a magistrate after taking the statement of the 
complainant of an offence under S 406, I. P. C, 
issues a warrant for the arrest of the accused, 
there is a reasonable complaint’’ of the 
accused being concerned in a cognizable offence , 
consequently a constable who arrests the accused 
without a warrant is justified under S. 54 (1) of 
the Cr. P. Code. The complaint referred to m 
the section need not have been made to tbe const- 
able himself, and it is sufficient that it was made 
to a person entitled to entertain it. (Lindsay, J.) 
Alay Mohammad v Emperor. (1922) All. 457 : 

64 I C, 278 : 22 Cr. L J. 758, 

S 59 — Right of private person to arrest 

S. 59, Cr.P.Code, gives powers to a private person 
to arrest any person who, in his view, commits a 
non-bailable and cognisable offence One who 
attempts to arrest a person who has not committed 
a cognisable offence eg a thief running away 
alter theft is not entitled to the protection. 
(Abdul Ra oof and Abdul Qadir, JJ.) Alawal v. 
Emperor. 4 U P L R (Lab) 21 : 

19 P. L. R. 1922 : (1922) Lab. 73 : 

64 I. C. 371 : 23 Cr. L. J 3, 

S 77— Wan ant for seal ch and arrest — 

Form of — Warrant not addressed to any 
particular person % 

A warrant for search and arrest not addressed 
to a particular person authorising him to make 
the arrest is irregular and the search of a room 
or premises not belonging to or occupied by the 
person mentioned therein would not be justified. 
(Kanhaiya Lai . J C.) Emperor v. Shankar 
Dayal. 25 0. C. Ill : (1922) Oudh 224 

— S» 87 — Proceedings under when to be re- 
sorted to. 

Action under S, 87 Cr P. Code can be taken 
only when a court has reason to believe that any 
person against whom a warrant has been issued 
has absconded or is concealing himself so tnat 
such warrant cannot be executed. But a man 
who files a petition against the order issuing the 
warrant and takes steps to procure an order of a 
superior court that he should be allowed to re- 
main on bail affer such warrant has been issued, 
can neither be said to be absconding nor conceal- 
ing himself. (Abdul Qadir , J.) Qamar Din v. 
Emperor. 67 I, C. 726 : 23 Cr. L J 454. 

— Ss. 96 and 97 — * Search by police— 
Mode of — Obstruction to — Offence. 

The law contemplates two stages in a search by 
the police ^ The first stage consists of a demand 
by the police authorities to enter and to receive 
reasonable facilities which it is the duty of 
persons whose houses are to be searched, to 
afford. Where no facilities were afforded to the 
police for making a search at all, and the police 
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were driven off as the result of an affray it is a 
gross and deliberate defiance of the law, [Piggott 
and Walsh , JJ } Hardeo v. Emperor. 

Z. R. 3 A. 117 (Cr.) 

-S. 103 — Applicability — Search under the 

Gambling Act, See Gambling Act, S. 5. 

68 I. C. 845. 

S. 103 — Search — Independent witness , 

One of the essentials for a valid search is the 
piesence of independent witnesses to the search, 
{Abdul Qadtr, J t ) Sher Ali Emperor, 

68 I C. 833 : 23 Cr. I. J 609. 

S. 106 (3 ) — No finding as to breach of 

the peace — Appellate Court— If can pass order 
under. 

In the absence of a finding that any breach of 
the peace occurred, an appellate court has no 
power to direct the accused to enter into a bond 
under S 106 of the Cr. P, Code, {Kumar aswamy 
Sastry, /,) Thirumal Reddy v, Emperor, 

30 M. I. T. 348 (H. C ) 

— 8. 106 (3) — Order requiring security — 

Power of appellate court to demand « 

On an appeal from on order of a second class 
magistrate an appellate court cannot pass an order 
requiring security. 5 P. R. 1018 foil. [Harrison, J ) 
Karam Singh v t Emperor. 67 I C. 729 : 

23 Cr L. J. 457, 

S. 107 — Breach of the peace apprehend- 
ed within District — Accused resident abroad — 
Order , tj legal. 

Where a District Magistrate is satisfied that a 
breach of the peace is appiehended within the 
local limits of his district, the tact that the accused 
is living outside such limits m a Native State, 
does not take away his jurisdiction to pass an 
order under S. 107 Cr. P. Code, { Stuart , J.) 
Sheobaran Dube v. King-Emperor. 

I. R. 3 A. 96 Cr. 20 A. I J. 523 : (1922) AIL 337 : 

67 X C. 348 : 23 Cr. L J. 396. 

Ss. 107 and 145 — Dispute regarding im- 
moveable property — Breach of the peace — Appre- 
hension as to — Procedure , 

A dispute about Land which would justify 
proceedings under S, 14f C *P Code does not bar 
proceedings under S, 107 of that Code. But if the 
complainant is out of possession of the land in 
dispute and there is no danger of a breach of the 
peace unless he attempts to resume possession, he 
should be referred to his remedies under S H5 
Cr. P. Code, or in the Civil Court and the facts 
that his attempting to resume possession may 
cause a breach of the peace and that his dispos- 
session was prime facie illegal are not sufficient 
grounds for binding over the opposite party to 
keep the peace 5 N. L. R 94 Ref, ( Prideaux A . 

J, C.) Dhuma v. Emperor, 68 I C. 407 : 

23 Cr* L. J. 567. 

S. 107 — Dispute regarding property— Aid 

of section when to be invoked. See Cr. P. Code 
Ss. 144> 107 AND 145. 11922} P. 228 

S 107— Ferry - New ghat opened — Dis 

pute about possession— Jurisdiction 
A new ghat was opened for the ferry to ply by 
that change of course of the river. By the award of 
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the arbitrators it was agreed to share equally the 
tolls. The Magistrate m proceeding under S. 107 
held that the proceedings belonged to the second 
party only, who were originally entitled to them 
on the ground that only some of the landlords of 
the second party were parties to arbitration pro- 
ceedings — Held, so far as there was any dispute 
between the parties, it related to the right of the 
second party to take passengers to and from 
Raotara, and so far as the Magistrate’s order had 
the effect of declaring that the second party had 
this right, it was without jurisdiction. Raotara 
being in Madhipura sub-division the proper tri- 
bunal for the decision of any question as to the 
taking of passengers b> ferry from and to Raotara 
is the Court of the Sub-Divisional Magistrate of 
Madhipura. ( Ross , 7.) Rua Kalanand Singh i\ 
Hirde Misser. (1922) P. 219. 

S. 107— Information— Verbal communi- 
cation — Inquiry — Proceedings against individuals 
for acts of their servants. See (1921) Dig. Col, 395 
Grant v. Emperor. 64 I. C. 137: 

22 Cr. X, J. 745 

Ss. 107 and 112 — Notice o f proceedings 

— Substance of information — Omisston to set 
forth — b teg ulari ty 

The omission to set forth in an order under 5 
112, Cr P. Cede, the substance of the information 
received by the Magistrate, does not vitiate the 
proceedings if as a matter of fact the accused had 
clear notice of the case made against them and 
ample time and opportunity to let in evidence. 
( Miller , C. J. and Adamt , /,) Jai Singh v. 
Emperor 64 I. C. 666 : 23 Cr. I, X. 42. 

S. 107 — Older demanding security to 

keep the peace— Charge of murder— Acquittal — 
Effect of. 

Where an apprehension of a breach of the 
peace arose out ot facts which were undisputed 
and in connection with those facts a charge of 
murder was laid unsuccessfully against certain 
persons and the proceedings against the peti- 
tioners were also started under S. 107 Cr. P. 0. 
Held that the proceedings were regular and the 
order demanding security was proper 41 M. 246 
Dist. ( Kanhaiya Lal t 7, C.) Emperor v> Gorar- 
dhan Singh. 9 0. I* J 285 : 

4 U. P L. R. (0. C.J73 : (1922) Oudh 273 

S. 107 —Proceedings under — Expres- 
sion of willingness by accused to furnish security. 

The mere statement of a person that he is 
willing to give security is not sufficient ground 
for taking security from him for keeping the 
peace. 24 P. R. 1915 ; 27 P, R. 1917 Cr. foil. 
[Chevis J,) Karam v. Emperor. 

65 I. C. 639 ; 23 Cr. X. J. 175. 

S. 107 — Proceedings under— Order for 

compensation if can be passed. See < Cr, Pro. 
Code Ss, 250 and 107, 20 A. L, X 624* 

S 107 — Scope of. 

The mere fact, that a dispute exists between 
two rival Zamindars, would not justify proceed- 
ings being taken against all their officers and ser- 
vants unless there are ma’erials to show that they 
are likely to commit any breach of the pe^^fo 
“ Information of the kirid mentioned da STD? 
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must be of a clear and definhe kind directly 
affecting the person against whom process is 
issued, and it should disclose tangible facts and 
details: so that it may afford notice to such per- 
son, of what he is to come prepared to meet.” It 
may be that some of the persons mentioned in the 
Police report are likely to commit a breach of the 
peace, while others are not likely to do so but all 
of them must not be lumped up together because 
they are all interested m the dispute In one 
sense all the members of a Zammdar’s family are 
interested in a dispute relating to a property 
comprised in the Zemtndary but that, by itself, 
would be no ground for taking proceedings against 
them all f 6 All. 26 followed' Chatter] ee and 
Cumin*. JJ,) Ainuddin v Emperor. 

{1922} Cal 97. 

Ss. 107 and 145 — Scope of — Dispute 

about land — Appropriate procedure , 

When a magistrate has reason to think that an ! 
individual is likely to cDmmit a breach of the I 
peace, he has jurisdiction, even though the case 
lor the apprehended breach of the peace may 
relate to a dispute about land, to put into opera- 
tion S. 107 Cr. P Code. Where there is a dis 
pute about land and where there is some bona fide 
claim on the part of both the pames, the appro- 
priate and proper section is S. 145 Cr. P. Code 
46 1 C 296 dist. ( Bucktnl J, J ) Abdus Sayeed 
Khan v . Emperor. 

65 I, C, 555 . 23 Cr L. J 123 

Ss. 107 and 12 b— Security for keeping the 

peace— Powei s of the District Magistrate on 
appeal — Evidence to sustain an order for security 

Abetment by instigation or conspiracy of the 
offence ot voluntarily causing hurt is a wrongful 
act and nothing is more likely to occasion a 
breach of the peace than instigating the infliction 
of a public thras’ ing on a citizen. Consequently 
proceedings under S. 107 can be taken against 
the persons guilty of that charge, Under S. 125 
of the Cr. P. Code all that a Dis ! rict Magistrate 
is empowered to do with a bond lor keeping the 
peace is to cancel it or leave it alone. He cannot 
alter or modny. Under Ss 406 and 423 of the 
Code he can alter a bond for good behaviour but 
only such a bond. 11 N. L R 98 foil, 4 P, R. 1912 
diss. 64 P, R. 1887 dis\ {. HalUfax , A % J C ) H F 
Baines v Emperor. (1922) Nag 180 : 

67 I. C 346 . 23 Cr L. J. 394 

Ss. 108 and 397 — Applicability of — 

Sentence of imprisonment — Withdrawal of 
security . 

On 23-5 1921 the applicant was ordered to 
furnish security for a period of one year under S* 
108 Cc P. C, In default of finding security it 
was directed that be should undergo rigorous 
imprisonment for the same period. The accused 
furnished the security required so that the alter- 
native sentence of rigorous imprisonment did not 
come into operation. On 31-7 1921 the applicant 
was convicted of a substantive offence under S. 
Soi l. P. C. and sentenced to three months’ simple 
i^tlsonrnent. 5 He however remained on bail 
until 23-11-1921 when the bail bond was cancelled. 
In the meanwhile on 16— 10-21 the applicant 
Had withdrawn 1 hfs Security under S. 108 Cr P. 
Code and had been coriomitted to prison under 
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that section. Held that the substantive sentence 
of three month’s imprisonment should commence 
on the date when the bail bond was cancelled 
namely 23—11—1121. 30 A. 334 dist, {Daniels, 
A, J, C) Ganesh Shanker v. Emperor. 

25 0. C, 249. 

S. 109 — Ostensible means of subsistence 
—Dependence on father— Arrest — Suspicious 
circumstances— Misleading details given. 

Where a person having no means of his own is 
maintained by his father, who earns an honest 
living, he is not “ a person who has no ostensible 
means of subsistence ” within S. 109. If on 
arrest under suspicious circumstances a person 
gives a wrong name and address, he fails to give 
a satisfactory account of himself Proceedings 
against such a person under S. 109, Criminal 
Procedure Code, are therefore justified. 17 
A L J, 43 32 dist. (S ulaiman, J.) Abdul Rashid 
v. Emperor 64 I. C. 141 : 22 Cr, L. J, 749. 

Ss 110 and 155— Charges made not. 

pi oved— Order when justifiable. See (1921) Dig 
Col. 398 Bhagwat Prasad v. Emperor. 

65 I C 551 : 9 0. I. J. 57 : 

(1922) Oudh 26 : 23 Cr. I. J. 119. 

S. 110— General repute — Evidence of 

-- Witness having no personal knowledge— order 
or security. See (1921) Dig. Col. 397. Kallu 
v. Emperor. l. R. 3 A. 6 (Cr.) 

Ss 110 and 117 cl. (4) — Joint trial of 

several accused— Evidence of bad repute— Preju- 
dice. 

Ordinarily under S 110 of the Cr. P Code 
every person has to be tried separately for the 
offences enumerated therein A joint trial is only 
permissible when two or more persons have been 
associated for the rurpose of committing the 
offences mentioned in S. 110 cl. (a to f) which are 
under enquiry. Unless this circumstance is esta- 
blished, a joint trial is illegal and the conviction 
would be set aside. In a case under S. 110 of the 
Cr. p Code in which the evidence of bad charac- 
ter of the accused persons and of the individual 
nefarious acts committed by them form integral 
part of the offence, it Is impossible to conceive 
that the evidence led against one will not pre- 
judice the case of the other accused persons 
assembled together in the same dock {Jwala 
Prasad and Ross , JJ ) Jai Sag v. Emperor. 

3 Pat. L. T. 538 ; 65 X. C. 484 : 23 Or. I. J, 100. 

- S 110 — Jurisdiction — Facts necessary 
to give— Permanent residence . 

Permanent residence within the locality is no 
essential to give jurisdiction to a Magistrate to 
take proceedings under, S. 110 against an indivi- 
dual. It is enough if the person practices his 
career as thief, house-breaker, etc., within the 
jurisdiction, ( Stuart , J.) Bhola Emperor. 

20 A, Z. J. 49 : L. R 3 A. 72 (C) : (1922) All. 86 : 

65 I. C. 438 : 23 Cr L. J. 86. 

S, 110— Order rejecting Surety — Suffici- 
ency of grounds for. See (1921 J Dig. COL 398 
Emperor v Panchu, 67 I. C. 5 SS : 

23 Cr. L J. 425. 



429 


OF INDIAN DECISIONS 


430 


CRIM. PRCCEDBRE CODE (1898}, S. 110 j CRIK. PROCEDURE CODE (1898), S. 123. 


Ss. 110, 118 and 406 — Order by 

Additional District Magistrate— If appealable ,o 
the Dt. Magistrate. See (1921) Dig. Col. 398 
MAHENDRi Bhumji v. Emperor, 48 Cal 874: 

66 I C. 69 : 23 Cr L, J 229 

S. 110 — Order of Dt. Magistrate- Threats 

— Order to leave the town. See (1921) Dig 
Col. 398. Ramprasad v . Emperor 

65 I. C 554 : 23 Cr. L J. 122. 

S. 110— Order for security for good 

behaviour — Powei of appellate court to enhance 
securitv. See (1921) Dig. Cgl, 398. Ramesiiwar 
Baksh Singh v, Emperor. 9 0 L. J. 28 : 

64 I. C. 286 22 Cr. L. J 766. 

Ss. 110 and 118 —Proceedings under 

— Accused belonging to different villages — Joint 
trial. 

Where there is an association of several per- 
sons belonging to different villages at several 
places for committing offences their joint trial in 
a proceeding under S. 110, Cr P. C., is not bad. 
{Teunon and Suhrawardy , JJ .} Rahim Bux 
Pramanik v. Emperor. 64 I. C. 842 • 

23 Cr. L. J. 58. 

ss 110 and 439 — Proceedings under 

— Several accused — Legality of — Evidence of 
friends and relations — Value of— Evidence — Duty 
of High Court to consider . 

In proceedings under S. 110 Cr P Code 
against a particular individual, evidence should 
be confined to his case alone unless the case is 
that he has a confederate or partner to whom all 
the evidence is equally applicable. Where wit- 
nesses voluntarily come forward as friends or 
associates of the accused and give evidence it 
ought not to be brushed aside unless the witnesses 
are discredited as regards their good faith and 
honesty. Evidence of general repute by persons 
having no personal knowledge of the accused is 
insufficient It is open to a District Magistrate to 
lay down rules for the guidance of his subor 
dinates so as not to allow an unnecessary large 
number of witnsses to be examined In revision 
the High Court would weigh the evidence and 
see whether the case has been considered from 
the point of view of the accused and if the evi 
dence for the defence is equally good as that of 
the prosecution, the High Court would quash 
the conviction. Mere repetitions unaccompanied 
by direct evidence personally affecting each 
accused or accompanied by direct evidence which 
is worthless and incredible, is insufficient in a 
case under S 110 Cr. P, C, (Walsh, J.) Angnoo 
Singh v. Emperor. L. B 3 A, 149 (Cr.) : 

20 A. L. J. 881. 

S. 110 — Scope of —Powers under when to 

be exercised. 

The powers under S 110 of the Criminal Pro- 
cedure Code are to be exercised very sparingly 
and only in those cases where the evidence is very 
dear and precise. The Legislature does not there- 
by provide a means of punishment (Abdul 
RaoofJ .) Jagat Singh v. Emperor. 

2 Lab. 1. J, 237 ; 23 Cr, L. J. 507 : 

68 I. C. 43. 


S. 110— Rejection of sureties — Grounds 

for— Police report See (1921) Dig. Col 197 
Emperor v Lachhman. 65 I. C. 575 : 

23 Cr, L. J, 142. 

Ss. 110 and 125 — Rejection of sureties' 

—Police report— Illegality. 

When sureties are offered it is the duty of the 
court to accept them unless the court itself is 
satisfied that they are not proper persons. A 
magistrate is wrong in rejecting the sureties on 
the report of the police. (Ryves, J.) Gopikhatik 
v . Emperor. L B 3 A 140 Cr : 20 A L. J. 760 
68 I C. 35 : 23 Cr. L J 499 

Ss. 110 and 118— Security proceeding 

— Statements made to police officers— Corrobora- 
tion— Co accused. See (1921) Dig. Col 400. 
Ashutosh Das v. Emperor. 

66 I. C. 513 : 23 Cr. L. J 289, 

Ss 110, 119 and 437 — Security for good 

behaviour — Discharge of person against wham 
proceedings taken — further inquiry. 

Where after proceedings against the accused 
under S. 110 Cr. p. Code terminated in his 
discharge under S. 119, the District Magistrate 
acting on a note put up by the Superintendent of 
Police but without taking fresh evidence or 
issuing notice to the accused to show cause.direct- 
ed further proceedings to he taken *n the case : 

Held , the order was illegal and could be set 
aside. It was further held that it was open to 
the Magistrate to issue notice to the accused to 
show cause why the order under S 119 should 
not be set aside ( Stuart , J.) Jaswant v. 

Emperor. 19 A. L. J. 985 : E. R. 3 (A) 5 (Cr ) 
64 I. C. 846 : 23 Cr L. J. 62 

Ss. 110 and 125— Sureties — Hearsay evi- 
dence of repute — Admissibility . 

In the case of persons standing sureties for a 
person charged undei S. HO Cr. P. Code hearsay 
evidence as to general repute is not admissible. 
{Wazir Hasan. A. C J.) SHEOPAL v. King 
Emperor. 9 0, L. J. 353 : (1922) Oudh 227 : 

68 I, C. 959 : 23 Cr L. J. 639, 

Ss 117 (4) and 107 — Proceedings under 

S 107 — Joint complaint — Joint trial . 

Though the Joint trial of two contending 
parties should not be allowed in a proceeding 
under S. 107 Cr. P. Cede vet if they are not con- 
tending parties but ranged on the same side,, the 
trial is not illegal ( Stuart , J.) Ranga Prasad 
v. Emperor. L. B. 3 A. 181 (Cr). 

Ss. 123 and 379 — Failure to futmsk 

security— Imprisonment — Nature of sentence 
Subsequent sentence for an o ffencc-~Hew to take 
effect. 

An order detaining a person who has failed to 
furnish security under Chapter VIII Cr. P. Code 
is not a sentence of imprisonment and therefore 
S. 379 does not authorise a magistrate to direct 
that a subsequent sentence for an offence should 
take effect on the expiry of the previous detention 
(Kennedy, J . C. and Madgaonkar \ J.) CROWN *>• 
Sukhal Singh. 15 S L, R. 205 : 6$ I. Q. * 

23 Cr L. J. 265, 
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S 123 — Omission to furnish security — 

Procedure — Power of Dt. Magistrate — Appeals , 

Where security for a period of more than one 
year has been ordered and not furnished, the 
case must be referred to the Sessions Judge who 
alone is empowered to pass orders under that 
section for the imprisonment of the person who 
has failed to furnish security. It is not necessaiy 
that the case should have gone m appeal to the 
Dt. Magistrate. Though S. 406 Cr. P. Code is so 
worded that an appeal may be preferred under 
this section to the Dt. Magistrate in every case 
by any person ordered to give security for good 
behaviour under S. 118 by a Subordinate Magis- 
trate, yet ordinarily, this section is meant for 
cases in which a reference to theSessions Judge is 
not necessary (i e.) where a man has been either 
ordered to furnish security lor one year or having 
been ordered to furnish security for more than 
one year has furnished it and wants to appeal. 
In such cases he would go to the District Magis- j 
trate in appeal and there would then be no re- 
ference to the Sessions Judge who could deal 
with such cases only as a court of revision. 
(Abdul Qadtr \J ) Qamar Din v. Emperor, 

67 I. C. 726 . 23 Cr, L. J. 454. 

S. 125 — Cancellation of bond — Powers 

of District magistrate 

The only ground on which a District Magistr 
rate can cancel a bond for keening the peace and 
to be of good behaviour is that something has 
supervened since the date of the first court’s 
ordef which satisfies the District Magistrate that 
in view of the facts since come to light there is 
no longer any necessity for keeping the accused 
person under bond. S. 125 cannot be used by the 
District Magistrate as if he were a court of appeal 
going into the evidence. If he thinks the order 
is not maintainable on the evidence on record, his 
duty is not 1 to pass an order under S. 125, but to 
refer the case to the High Court on its revisional 
side. ( Lindsay , J.) Nizamuddin Khan v 
Muhammad Zin-ul-Nabi Kuan. 

20 A I. J. 521 : I. E. 3 A. 112 Or. 

4 XL P. E. B. (A) 142 : (1922) All. 191 : 44 A 614 : 

67 I. C. 350 : 23 Cr. L. J 398. 

™Ss. 125 and 107 — Order for security 

— Powers of Dt . Magistrate— Order quashing 
proceeding s — Ravi si o n. 

The Jurisdiction of a Dt Magistrate under 
S, 125 of the Cr P. Code is to cancel the bond 
ordered to be executed by a sub- divisional 
Magistrate under S. 107. The Dist Magistrate 
is not an appellate or revisional authority and he 
has no power to vacate the order of the sub- 
divisional Magistrate as ultra vires or to quash 
the proceedings If he purports to do so the 
High Court has power to set aside the order. 37 
Cal* 7 2 ; 32 Cal. 948 ; 34 Cal 1 ref. ( Adatni t J ,) 
Durga Singh v. Amar Dayal Singh. 

3 Tat. L. T. 103 : (1922) P 334 : 
r s 66 I. C. 425 : 23 Cr. L. J. 281. 

„ 7 ^5 and 107- — Scope of —Powers under, 

Though rib appeal lies from an order under 
S. 107, the District Magistrate can order the dis- 
charge of t&e appellants 4 from the necessity of 
for their future behaviour, setting 
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aside the order o f the lower court, in his execu- 
tive capacity, as well as cancel the bond for 
keeping peace or for good behaviour. { Adanu , 
/.) Monmohan Dass v. Babu Lall. 

(1922) P 420. 

Ss. 133 and 137 — Complaint — Notice 

— Enquiry — Order absolute , 

Where a person against whom a notice is 
issued under S. 133 Cr. P Code appears and 
objects to the order, the inquiry must proceed as 
in a summons case. ( Stuart , J) Jassi v. 
Emperor 

L. E 3 A. 129 Cr. : 20 A L J 692 : 

(1922) All. 335. 

Ss 133 and 137 — Conditional order 

by Magistrate — Report and enquiry by another 
magistrate— Order made final by magistrate 
making conditional order . 

Under Ss, 133 and 137 Cr P, Code the 
materials on which a conditional order can be 
made absolute by the Magistrate who makes that 
order are described as “ evidence taken as in a 
summons case.” That imports the necessity of 
the Magistrate taking the evidence before him- 
self and he cannot, even with the consent of the 
parties, refer the matter for inquiry and report 
to another magistrate. Where an order is made 
absolute on materials which are not provided for 
by the section and in a manner contrary to the 
express provision of the section, no consent of 
the parties can possibly cure the illegality. 
(bhah, A . C. J. and Crump, J) Kariyappa 
Ningappa In re, 24 Bom. L. E 807 : 

(1922) Bom. 384 : 68 I. C. 619 : 23 Cr L. J. 587. 

S. 133 — Highway — Obstruction — Claim 

of right — Power of Magistrate to pass order — 
Procedure . 

If in proceedings under S. 133 Cr. P. Code 
arising out of an alleged obstruction of a highway, 
the opposite party sets up a bona fide claim of 
right, the jurisdiction of the Magistrate is not 
ousted thereby. 

It is competent to the Magistrate, if he finds 
that there is a real and a substantial claim on the 
part of -the opposite party to allow him a reason- 
able time to assert the claim by a civil suit If 
the party does not go to the court withm such 
period or fails therein, the Magistrate can con- 
tinue the proceedings under S. 333 Cr. P. Code, 8 
C, W. N. 143 aopr (, Sanderson , C. J , Teunon 
Richardson, Newbould and Ghose , // ) Ram 
Sagar Mandal v . Alex Naskar. 49 Cal. 682 : 

26 C. W. N 442 : 35 C. L. J. 247 : 

(1922) Cal. 682 : 67 I C. 177 : 

23 Cr. L J. 353. [F. B.] 

yS . 133 — Pr ocee di ng s under*"- T browing 
of rubbish on common land , 

, The mere throwing of rubbish on vacant land 
lying between two houses is not sufficient to 
justify proceedings under S, 133, Criminal Proce- 
dure Code, ( Lindsay , /.C.) Emperor v. Sukhpei. 

24 0. C. 327 : 64 I. C. 841 : 23 Cr. L. J. 57* 

y Ss, 133 and 137 —Public nui$anee~" 
Enquiry by Magistrate— Conditional orders- 
Evidence tq be taken. 
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No man can be permitted to deal with h’s 
property in such a way as to cause public 
nuisance to others, 34 Ml 345 ,60 L, J. 616 
referred. Where there is a complaint of a public 
nusiance a Magistrate is bound to enquire into tt 
and he cannot make a cond’tional order absolute 
without taking evidence 24 Cal 395; 11 Bom. 
375; 31 All. 453 Ref (. Kanhaiya Lal , 7. C.) Sant 
Sahai v Lachman Singh. 9 0. I. J. 64 : 

(1922) Oudh 29 : 66 I. C. 186, 

Ss. 134, 135 and 244 — Order with- 
out recording evidence— Illegality. See (1921) DiG. 
Col. 404. Emperor v. Kanhaiya Lal. 

64 I C. 285. 

S. 137— Conditional order by Magistrate 

— When can be made absolute. See Cr Pro. 
Code Ss. 133 and 137. 24 Bom. I. R. 807. 

S. 137 (1)— Complaint— Enquiry —Pio* 

ccdure — Duly to consider evidence ami record 
findings* 

Where a person to whom notice is issued 
under S 133 Cr. P. Code appears and shows 
cause, the Court itself should go into the e i- 
dence and record its findings It is illegal to 
make the order absolute on the report of the 
Tahsildar. ( Stuart , J.) Ismail v Banda 

20 A. L. J 657 : (1922) A 265 

Ss 138 and 139 — Jury — Refusal to 

give verdict — Power to summon another jtuy 

Where the majority of the jurors appointed by 
a Magistrate under S 138 (1) of the Cr. P. Code 
perversely refuse to return a verdict for fear of 
displeasing either party, the Magistrate can dis- 
charge them and appoint a fresh Jury and decide 
the matter before him under S 139 Cr. p Code. 

( Lindsay , /.) Girwar Lal v* Bansidhar 
44 A. 575 : 20 A. I*. J. 472 : I. R 3 A. 84 (Cr) 
(1922) All. 297 (1) : 66 I C. 420 : 23 Cr. I. J. 276. 

S. 1AA— Absence of sufficient materials 

— Validity of order. 

Where the Magistrate had no materials before 
him upon which he could make an order against 
petitioners, an order under S. 144, Cr. P. Code is 
without jurisdiction. [Ross^Jd Panchi Ram y. 
Sheikh Muhammad Abdullah, (1922) P. 239. 

S. 144 —Breach of ike peace — Power to 

stop prayers in a mosque — Jurisdiction of Magis- 
trate. 

Where owing to d’sputes between the congre- 
gation of worshippers and the pesh imam or 
leader of prayers in a mosque appointed by the 
mutwalli a magistrate passed an order under S. 
144, Cr, P. Code forbidding people from either 
party to read prayers in the mosque Held that the 
order was illegal and misconceived Unless the 
'mutwalli was displaced from his position as such, 
no one had any right to interfere w : th the 
management of the mosque. The mutwalli had 
the Tight to appoint a servant of the mosque, and 
if the congregation was not satisfied with the ap- 
pointment made by him the only course open to 
them would be to have the mutwalli removed in 
a proper suit or to make him adopt the proper 
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and legal method of managing the waqf pro- 
perty, [Walmstey ami Suht award \\ JJ.) Haji 
Md. Ismail Mcnshi Bark at All 

26 C. W. N. 904. 

S. 144— Declaration — Suit for — Order 

under S . 144 Criminal Procedure Code , against 
the plaintiff — Whether plaintiff can sue for a 
declaration that he is entitled to use his property 
in any manner he pleases — Order under 5. 144 
furnishes cause of action for suit against defen- 
dants— Specific Relief Act, S. 42 

Where the plaintiffs and the defendants are 
owners of adjacent properties and the defendants 
complained to the Pol ce and obtained an order 
from a Magistrate under S. 144 of the Criminal 
Procedure Code preventing the plaintiffs from 
making use of their property bv erecting certain 
buildings on the same, without notice to them 
or without an adjudication of the private rights of 
parties, it is open to the pla'ntiff to sue the defen- 
dants for a declaration that they are entitled to 
use their property as desired bv them and for an 
injunction restraining the defendants from inter- 
fering with them in so doing ; and the order 
under S. 144 of the Criminal Procedure Code is 
no bar to such suit. 

The ordet under S. 144 would itself furnish the 
Cause of Action for the su t for declaration and 
injunction. ( Ayling , Offg. C J. and Odgers, J ) 
P. Baba Sah v K. G Mahomed Husain Sahib. 

(1921) M. W.*N 867 : 42 M. L J. 179 : 

15 L, W. 68 • (1922) Mad. 123 . 68 I, C. 180. 

S. 144— Exp arte orders — Legaliy — 

Adjournment. 

It is not proper for a magistrate to pass an ex *■ 
parte order under S. 144 Cr. P. Code and when 
its propriety or legality is challenged to postpone 
the hearing from time to time. Such matters 
ought to be disposed of quickly to avoid unneces- 
sarily encroaching on the civil rights and liberties 
of the subject. [Walmstey and Suhrawaidy, JJ.) 
Benowari Lal Ram v Prgnab Krishna. 

26 C. W. N. 663 : 35 C. L. J. 396. 

Ss 144 and 145 — Order of District 

Magistrate directing Substitution oi proceedings 
under S. 145 to one under S. 144^Illegal. See 
(1921) Dig. Col. 405. Tiloki Rai v Emperor. 

68 I. C. 35 : 23 Cr. L. J. 498. 

S. 144 — Order restraining holding of 

hat— Legality of. 

A general order prohibiting a person abso- 
lutely from holding a hat within an extensive 
area is illegal ; for m theory a person is ordinarily 
entitled to exercise-all rights of ownership on his 
property and holding a hat on one’s own property 
is not in itself a wrongful act. The proper proc^ 
dure if disturbance is anticipated would be tb act 
under S, 107. (Walmsley and Suhrawirdy, JJ.} 
Benowari Lal Ram v. Pronab Krishna. 

26 C* W. N. 663 : 35 C. L, J, 396. 

S. 144 — Order under — Effect on title or 

possession . 

An order under S. 144, Cr. P. C » has not (he 
effect of disturbing either title or possession 
though it may prevent and does prevent 
exercise of the rights which a person in possesion 
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would otherwise be entitled to exercise during 
the continuance of the said order, {Ten non, J.) 
Nasiran Bibi v . Salim Ak<nda. 64 I. C. 572 


S. 144 — Orders under— Temporary m 

junction of Civil Court— Effect of. 

Successive extensions of an order under S 144 
Cr. P. Code are invalid but they can be supported 
as fresh orders. Such successive orders may 
amount to an abuse of the process of court es- 
pecially when the civil court has passed an order 
of temporary injunction against one party It is 
the duty of the criminal courts t> respect the 
opinions of civil courts and in taking step? to 
preserve peace. io take action only against those 
who are infringmg the rights of others and 
protect those who w sh to exercise the r right 
and not prohibit the latter’s lawful enjoyment of 
rights. 27 M L. J. 628 ; 22 M. L. J. 251 ; 20 C. 
W, N. 758 Ref. ( Ramesam . /.) Murari Naicken 
v . Aiyasami Naicken 16 i w. 452 • 

(1922) M 612* 


Ss. 144, 145 and 146 — Prelimmni y 
order — Attachment — Restoration of property to 
one of the parties - Effect . * y 

A Magis‘rate passed a preliminary order under 
S, 145 (I) and subsequently a-tached the pro- 
perties under S. 145 sub-S. (4). Eventually he re 
iused io take evidence and dtsmissed the petition 
as unnecessary in view of a prior order under 
S 144 Cr P, Code. At the same time he directed 
delivery of possession of the properties to one 
of the parties Held that the order must beset 
aside as illegal and without }\msdiction.{Venkata- 
subha, Rao , J.) Palani Goundan z/. Kulandai 
Velu Goundan, 43 M. L. J 716 * 

(1922) Mad. 437 . (1922) M. W K. 484^ 


7~ Ss 144 and 145 —Proceedings under— 
Initiation of proceedings under S . 144 Cr, p 
Code Conversion into proceedings under S. 145 
Where proceedings are initiated under S. 144 
Cr. P. Code with regard to land the posses- 
sion of which is honestly d-sputed, the Magistrate 
would be acting properly in converting the pro- 
caedings into those under S. 145 and making an 
° rd ® r “ nder the * aUer section, [Jwala Prasad J.) 
Nand Kishore Sao v Bikan Singh. 

3 Pat. I. T. 570 : (1922) P. 557 : 65 I. C. 856 : 

23 Cr. I J 200. 


— — Ss. 144, 107 and 145 — Scope of. 

It is well to indicate the relative value oi the 
preventive Ss. 107, 144 and 145 of the Code 
in a dispute relating to property, where the first 
party claim to be in exclusive possession and the 
second party claim to be in joint possession. If 

t°J+i, P *K Perty i- 3 fo “‘ ld to be '» joint possession of 
both the parties, then no order under S. 145 can 
be passed and the danger to a breach of the peace 

Kwt parties with a view to delude 

the other from the possession of the property in 

llSlWWK ?? y be t . averted or avoided by 
WHdlagboth the parties or by binding both 

ft t U?der , S - 10y > f0r “one of them has 
* ex ^ lud o the other from joint pos- 

fn W* 6 ' other hiuidj one of them 
l&W exclusive possession of the 
then (he Other, side can be res- 
igned under 5- froris, .Interfering with the 
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exclusive possession of the other party, and if 
possible by binding him down. Unless the 
exclusive possession of one of the parties is 
undisputed or is admitted or is concluded by 
some decision ol a competent Court, an enquiry 
into the claims of the parties as to exclusive or 
joint possession must be held It is only after 
an enquiry a decision is arrived at as to the 
possession of the contending parties, separate or 
joint. An order under S 144 or 107 against one 
ot the parties will not be justfiiable. Such an 
order will piejudice the other party and will 
exclude hnn from the possession of the property 
whether exclusive or joint. No court by its pro- 
ceeding ot order cm allow such an advantage 
to one of the parties. Therefore m a dispute of 
this kind the danger to.a breach of the peace can 
be averted by issuing a temporary order upon 
both the parties under S. 144 if the case is of 
urgency and by holding an enquiry into the pos* 
session of the parties before confirming the order. 
The danger to a breach ot the peace can alsi be 
averted by at once instituting a proceeding under 
S 145 by attaching the property in dispute 
pending the enquiry. {Jwala Prasad , J ) Ratan 
Chand S\hu v Mohanlal Sahu. 

(1922) P. 228„ 

^Ss. 144 and 145 — Diffei eih,e between . 

Under S. 144 Cr P. Code, no ordei can be 
passed where a question as to the factum ot the 
delivery of possession is raised between the 
parties. 

Ordinarily a dispute as to land should be 
inquired into in a proceeding und«r S 145 ; but 
where a civil court has put one of the parties in 
possession, there is in law no dispute and hence 
no scope for taking pioceedings under the 
section, {Jwala Prasad , J ) Kamla Prasad 
Singh v. Gobind Sahay. 3 Pat. I T. 826 : 

(1922) P. 13* 

Ss. 144 and 145 —Scope of— Dispute 

as to po ssession—Bona fide dispute - Jurisdiction 
of magistrate. 

Per Midlick , J . S. 144 of the Cr. P Code is of 
general application and contains nothing which 
ousts the Magistrate's Juiisdiction in cases of 
b ma fide dispute as to possession of land. But 
where S. 107 or S. 145 Cr. P. Code will meet the 
requirements of the case, S- 144 is not an appro- 
priate remedy, and if it is found that the danger 
was not so imminent that it could not be other- 
wise averted, an order under S. 144 will generally 
be held to have been made without jurisdiction. 
Where it is clear upon the materials before the 
Magistrate that one party is in possession and 
ihat another whose claim to possession is a mere 
pretence is threatening to interfere with that pos- 
sessi in, ihe Magistrate is entitled to resort to the 
summary procedure of S. 144 Cr. P. Code, some 
times it may even be necessary to take action 
against the party who is in actual possession, but 
m every case it must be shown that the conditions 
required by the section exist. What the Courts 
deprecate is the habitual and unjust'fiable use of 

144 Cr* P. Code as a substitute for Ss. 107 and 
145 Or. P* Code. 

Per Jwala Prasad , J : S. 144 Cr P, Code is f a 
and owe general section than S, 145, An 
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order under that section can be made under 
various circumstances including a danger of a 
breach of the peace S 145 is ot limited sc pe 
and applies only when there is a danger o ( a 
breach of the peace. The former is discretionary, 
the latter is mandatory. The latter provides ior 
a thorough inquiry into the dispute as to posses- 
sion of the parties which tends to a breach of the 
peace Therefore when the soeciai condi ion of 
S. U5 is fulfilled. 

S. 144 yields to S. 145 in the fame sense that 
when he finds that there is a real dispute tending 
to a breach of the peace the Magistrate is bound 
to institute a proceeding under S. 145 and enquire 
into the possession of the parties irrespective oi 
any order that he might ha\e originally passed 
under S. 144 Cr P. Code. (Miller ^C. J . Mullitk 
and J will a Prasad, JJi) Sheobalak Singh v 
KAMARUDDIN Man DAL. 3 Pat. L. T 573 

(1922) Pat. 241 : 4 U. P L R. (Pat.) 57 * 
(1922) P. 435 • 68 I.C. 149 28 Cr. L J. 549 (P.B ) 

• S, 144 (3)— General older prohibiting 

persons attending market — Legality of — Dis- 
obedience of order — Procedure to follow. 

A general order under S 144 Cr, P Code 
restraining the hold mg of a hat or market is not 
permissible— But an order prohibiting the holding 
of a new market on the same days as the old 
market is perfectly legal. 

The disobedience of a valid order under S. 144 
Cr. P, Code is punishable under S 188 I. P. C , i 
prosecution for which might be started either by 
the sanction given under S. 195 Cr. P Code or by 
an order pissed under S. 476 Cr. P. Code. 
(JwalaPrasad J.) Parmeshwar Bai v. Emperor 

3 Pat. L. T 268 : 

(1922) Pat. 204 : 4 TJ. P. L. R. (Pat,) 34 • 
(1922; P. 84 • 67 I. C 205 
23 Cr L, J. 381. 

Ss. 144 (4) and 145— District Magis- j 

trate— Revisional jurisdiction— Power to direct! 
initiation of proceedings under S. 145 See {1921; 
Dig Col 406 Chhedi Lal Marwafi v. Mahabir 
Prasad SuKUl. 64 I. C 507 : 23 Cr. L J 27 

S. 144 (4) and (5) — Older unde i 

\ urisdtchon — Validity of — Indefiniteness 
as to time— Time expired order — Revision — 
Powers of Appellate Magistrate » 

The High Court, must, in revision, against an 
order under S. 144 ol the Cr. P. Code examine 
whether it was passed with or without jurisdic- 
tion in spite of the fact that the two months for 
which the order is to be in force under cl. (15) 
of S, 144 had previously expired. 

An order under S. 144 of the Cr. P. Code which 
is indefinite as to time is to that exteut one made 
without Jurisdiction. 

Under cl. (4) of S.144 a Magistrate has jurisdic- 
tion only to rescind or alter an order made under 
the section by himself or by any Magistrate 
subordinate to him. A Magistrate has no jurisdic 
tion on appeal from an order under S. 144 of the 
Cr, P, Code to prohibit the counter petitioners be- 
fore him from doing an act which they were pre- 
^pitted to do by the order appealed against: 
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(Odgers J .} Muthvkumaraswami NAbAft v, 
Mahammad Rowther, 42 M. L. J. §52: 

30 X I T 148 (H. C.) : 15 L W 423 : 

(1922) M, W N. 177 : (1922) Mad. 76 : 

67 I C. 500 . 23 Cr L J. 404. 

S. 144(4) — Power of com t to rescind 

ot modify order —Reasons for. 

The powers given by S. 144 (4) Cr. P. Code 
need not be confined to cases where there has 
been a change of circumstances since the original 
order was made If the Magistrate lias power to 
rescind an order previously made by himself or 
his predecessor or his subordinate under the 
section because the ctreumstances no longer 
require it to remain m tcrce, he would equally 
ha\e power to rescind it if he is satisfied that it 
never ought to have been made. [Miller , C. J. 
Mullitk and Jwala P/asad, JJ ,) Shebalak 
Singh v. Kamarlddix Mandal 

3 Pat L. T. 573 : (1922) Pat. 241 : 

4 U. P. L. R. (Pat ) 57 : (1922) P. 485 : 
68 I. C. 149 : 23 Cr. L J. 549 (F. B. 

S. 145 — Applicability of— Claim to 

weigh gram m market . 

The claim to weigh grain in a market and 
realize the weighment dues is not covered by 
S. 145, Cr P. Code { Rafiq , J.) Maqbal Ahmad 
v. Emperor. L. R 3 A. 128 (Cr ) : 

20 A. L J. 694 : (1922) A. 430 : 

6 & I. C. 836 : 23 Cr, L. J. 612 

S. 14i— 4 pphtahnty of — Discontinuous 

possession — Market stalls — Possession once a 
wtek— Proceedings under S„ 145 Cr, Code * 

The element of continuity of possession is an 
ingredient which is necessary at any rate in 
cases where interruption is not due to seasonal 
variations, in proceedings under S. 145 Cr. P. 
Code. S. 145 does not apply to a case where the 
| petiiioners claim possession of a market stall 
only one day in he week and the respondents are 
alleged to be in possession throughout the week. 
[Walmsley and Su hr award y , JL) NayaN 
Manjuri Dasi v. Fazley Hu$ Sardar. 

49 CaL 871. 

S, 145 — Applicability of — Mtning 

rights— Dispute as to. 

S. 145, Cr. P Code, applies to disputes with 
regard to sub-soil rights and a dispute as regards 
the possession of minerals underneath falls under 
i he section 32, C. L J. 54 dist. ( WalmSleyt and 
Suhrawardy JJ) Bimala Prosad Mookerjee 
v. Tata Iron & Si eel Co, Ltd. 

35 G L, J. 458 : (1922) Cal. 83. 

S. 145— Applicability of— Joint posses- 
sion — Bona fide claim to— Dispossession within 
two months* 

For the purpose ot a decision under S. 145 of 
the Cr. P, Code the dispossession within two 
months must be a forcible and wrongful dispos- 
session, and possession delivered under a decree 
would not be a dispossession of that character. 
Wheie there is a good and valid claim to joint 
possession the Magistrate has no jurisdiction to 
take proceedings under S, 145 and pass an order 
declaraing one of the parties to be in possession* 
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(Ada mi, J ) Rampacitar Singh v. Kasim Ali 
Khan {1922) P. 423 : 67 I C. 203 : 

23 Cr. I- J. 379 

“—Si 145 — Applicability of — Mines and 

Minerals — Right to woik 
A dispute as regards mines and minerals and ! 
the right to work mines falls within the scope of ! 
S 145 Cr. P. Code. 4 P. L. J. 154 ; 2 Pat. L. J, 
637 Foil, {JwalaPrasad, J ) Mahadeo Dutt v 
]. N. Sarkar, {1922} Pat 122* {1922) P 340 

~S. 145 —Breach of the peace— Enquiry 

Evidence — Police report. 

Under S. 145, Cr. P. Code, a Magistrate has no 
jurisdiction to make an enquiry as to possession, 
still less any final order, unless and untd he is 
satisfied of the likelihood of a breach of the peace 
and is absolutely essential that the fact *nd 
grounds of his being so sat sfied should appear in 
ItiS first order directing the issue of a no’ice, and 
the grounds slaved must be such as to satisfy a 
Court ot revision before wh ch the case may be 
brought by any of the parties concerned. 12 C. P. 
L. R. 2 Cr., foil. The Police repoit and the 
personal talk to parties and personal inspection of 
the land in dispute** are not grounds justiiying an 
order under S* 145, Cr. P. C. { Kotval , A J- C) 
ASARAM v. CHOTULAL. 64 I C. 288 : 

22 Cr L. J 768 

— — -Ss 145 and 435 — Breach of ihe 
peace - Likelihood of— No finding as to — Revision 

jSven though there is no express finding as to 
the likelihood of a breach of the peace in the 
order made by a Magistrate under S. 145 of the 
Cr. P. Code, yet where the notice shows that t lie 
Magistrate was satisfied that there was a serious 
dispute between the parties and in consequeree 
he issued the notice and in the judgment it appear- 
ed that there was a quarrel between the parties 
with reference to the possession of several plots 
of lands, it could not be said that the proceedings 
were not proceedings contemplated by S 145 of 
the Cr. P Code. Consequently, the High Court 
should not interfere in revision. ( Ryves , J .} 
B&Bua Singh v AngnU Kewat. 

D, R. 3. A. 65 (Cr) : 66 I. C. 527 : 

23 Cr. L. J 303. 

5, 145. — Civil court — Delivery to 

auction purchaser— Heirs of judgment debtor in 
possession even after delivery — Possession 
adverse to auction-purchaser — Possession to be 
upheld under S, 14$, See (1921) Dig Col 407 
Shahabay Mandal v . Bhajaharl 49 Cal 177 *. 

< _ (1922) Cal. 364. 

4*^-* *-S. 145 — Delivery of possession by 

Civtl Court — Scope of proceedings under 
When possession is delivered through a Civil 
Court to one of the parties, it is not competent to 
^Criminal Court to re-open the question oi 
pqsStsessloa and investigate it under S. 145, It is 
+ ihe duty of a Magistrate to maintain the posses* 

J given hy the Civil Courts either by an oi der 
Hoarder Sw 145 or by acting under the preventive 
Seefefoos ofe#he Gr. P. Code ( Jwala Prasad and 
tiimttsi Ram Krishna Singh v m King 

.gWBROR. - * >* t 3 Rat. I. T. 335 : 

(tm) P, 197 : 66 1. 0. 817 t 23 Cr. L. J, 321 
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Ss. X45 and 439' — Dispute between 

Co sharers — Exclusive chum of possession — Duty 
of Magistrate — Revision , 

$. 145 Cr. P. Code applies to a case where the 
dispute is between co shareis each claiming to be 
in possession of the disputed land to the exclu- 
sion of the others S. 145 (1) {b) does not render 
that section inapplicable to a case in which the 
parties are jointly entitled to the land in question. 
Where in a such case a magistrate holding that 
S 145 Cr P. Code did not apply, refused to in- 
quire into that possession. Held, his action was 
materially irregular and justified interference in- 
revision by the High Court 17 C. W, N 944; 20 C, 
\V % N. 518 ; 29 I C 66 foil. 23 P R 1902 Ref. 
(Broadway, J.) Mussammat Malan v. Makhan 
Singh. 2 Lah 372 : (1922) Lah. 348 : 

66 I. C- 65 : 23 Cr. L. J. 225. 

S, 145 —Dispute about immovable pro- 
perty— Collections made by lambardar — Dispute 
as to shares of rent 

D scutes as between cosharers as regards the 
share of rents due to them is not within the per- 
view of S. 145 Cr. P Code if the rents are collec- 
ted by the lambardar and then distributed among 
the cosharers 28 A 266 , 30 C 110 Ref. (Daniels 
J . C and J Vasu Hasan , A. J C) Emperor v. 
Ram Bhajan 25 0. C. 137 : 

(1922) Oudh 199 : 69 I, C 90 : 23 Cr L. J. 650. 

g i 45 — Dispute relating property — 

Proceedings under section, When to be taken. 
See Ck. P, Code, Ss. 144, 107 and 145. 

(1922) P. 228. 

— S. 145 —Dispute between landlords— 

Tenants in actual possession— Action under S, 
145 Cr. P, Code, if justifiable. 

Where ths fact is that the land in dispute is 
cultivated by tenants whom each side claims 
to be his and the question resolves itself into one 
as to the title ot the disputed land, there is no 
room for action under S 145 Cr. P. Code, The 
d-spute can only be settled by a Civil Court. 
(Chevis, J .) Atma R am v , Allah Wasaya 

65 1.0. 630 • 23 Cr. L J 166. 

» A 

Ss. 145 and 147 — Easement— Dispute 

as to— Procedure. 

S 147, Cr. P. Code, and not S 145, applies to a 
dispute about an easement in respect of which 
action has to be taken. (J Kotval , A J.C .) Asaram 
Chotulal. 64 I. C. 288 . 22 Cr. L. J. 768. 

S. 145— Enquiry under — Evidence — 

agreement to dispense with oral evidence — Recent 
decree of Civil Court — Effect on Criminal Court , 
As die Magistrate is required in disputes under 
S. 145 Cr, P. Code to come to a conclusion on 
the fact or actual possession at the date of order 
or 2 months prior to it, an agreement between 
the parties to get the case decided on documents 
or without adducing evidence of possession is 
outside the scope of t’-e section Where however 
there is a decree of a civil court in execution of 
which possession has been recently delivered the 
Criminal Court is bound thereby. The Criminal 
Court must uphold a recent delivery of posses- 
sion by the Civil Court* (Adami, J ,) Maharma 
Pratap Udai Nath Sahi Deo v. Bhaiain Sun- 
derbas Koer. 3 Pat. L, T, 628, 
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— Ss, 145 and 439 — Enquiry — Finding as 

to possession— Finding based on evidence in 
another case . 

Where a magistrate decides a case under S, 
145 Cr P. Code on his own knowledge derived 
from certain mutation proceedings without re 
cording any evidence in the case and relying 
entirely on the evidence in the mutation case, 
his order is open to interference in revision, 34 
C. 840 ; 11 A. L J. 586 Ref. ( Kanhaiya Ink /. 
C.) Mirza Raza Husain o Mehdi Hasan 

25 0 C. 148 : (1922) Oudh 256 : 

69 I. C. 268 : 23 Cr. L. J. 684. 

— S. 145 — Essentials necessary. 

The essential requisite to give a magistrate 
jurisdiction under S. 145 Cr P C. is that he 
must be satisfied of the existence of a dispute. 
Once be is so satisfied, bis jurisdiction is complete 
and his subsequent action must he considered in 
relation to procedure and not jurisdiction. 

The Magistrate need not ghe a finding in his 
final order as to the likelihood of a breach of the 
peace alter making an order under S. 145 (1) The 
only matter he has to determine is the question 
of the possession of the disputed property 

Revisional powers of the High Court in procee- 
dings under Ch XII considered. [Marti neati, J.) 
Jhanua Ram v Topan Ram. 

4 U. P. L. R (Lah.) 82 * 67 I- C 584 : 

23 Cr. L. J. 424 

S, 145 — Enquiry under — Power of 

Magistrate to depute a pleader as Commis- 
sioner to make local inquiry and report— 
Reliance on wrong piece of evidence— Revision 

A Magistrate dealing with a case under S. 145, 
Cr. P. Code, has jurisdiction to direct a pleader 
Commissioner to hold a local inquiry and can 
receive m evidence a report drawn up by the 
Commissioner after completing the inquiry 

12 I C. 88 Ref. 

If a Magistrate relies wrongly on a piece of 
evidence, there is no error or want of jurisdiction, 
warranting an interference by the High Couit. 

A party who asserted all along that the lands 
could be identified, cannot turn round and assert 
the contrary in the High Court after judgment 
was given against him by the court below. {Adatm 
and Ross , JJ -) Chulai Mahto v Surendra 
Nath Chatter jea. 1 Tat. 75 : 

(1922) P. 224 * 3 Pat. L T. 17 : 65 I. C, 616 : 

23 Cr. L. J, 152. 

145 —Evidenre — Supplemented by 

observations— Result* of local inspection not re- 
corded— '■Effect. 

Where it is urged that the Magistrate twice 
made local inspections and that without making 
any record of the result of his observations, he 
used his observations at the time of his local in- 
spections in the course of his judgment in sub- 
stitution of and m order of supplement the evi- 
dence which has been recorded by him held. If the 
Magistrate has used his observations made at the 
time ot local inspection both in substitution of and 
to supplement the evidence recorded by him, he 
.had m fac% turned himself into a witness in the 
case and further, if he has failed to record the 
result of his local inspections which would have 
given both parties a chance of challenging the 
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correctness of his observations* the decision is 
vitiated ( Coutts , /.) Ramsundra v . Maharajah 
Bahdor Kesho Prasad Singh. 

(1922) P 294, 

S. 143 — Evidence of possession — 

Evidence of title— Corroboration, 

In proceedings under S 145, Criminal Pro- 
cedure Code, it is open to the Magistrate to rely 
on the evidence as to title, to corroborate the evi* 
dence, as to possession 7 Cal 461, ref. {Kumara- 
swamt Sastii.J.) Adaikkan v. Nallakarufpan. 

15 L. W. 62 : (1922) 3£ W. N, 12 : 

(1922) Mad 188 . 65 I C. 853 : 

23 Cr. L. J. 197. 

Ss 145, 366 and 367 — Final order 

—Duty of Magistrate to record reasons for final 
o’der Sec (1921) Dig, Col. 408 Bhuban 
Chandra Hazra v . Nibaran Chandra Santra 
49 Cal. 187 . ( 1922) Cal. 382 

>S. 143 — Final order based on no 

evidence — If valid— Finding as to possession — 
Local enquiry— No evidence taken — Revision, 
See (1921) Dig Col 408 Gog an Howladhar 
v. Kartmaddi Chawkidiiar, 65 I C. 855 : 

23 Cr. L J*. 199. 

S. 145— Order under —Review by Deputy 

commissioner exparte— Legality of , 

A complaint was lodged as to the possession of 
certain property and the Sub-Divisional Magis- 
trate made an enquiry, heard evidence and made 
an order purporting to be under S 145. He found 
that the proceedings under S. 145 were no longer 
necessary as there had been no breach of the 
peace during lour months previous to the proceed- 
ings, He found actual possession in favour of the 
first party ana ordered the crops to be delivered 
to them. On second party applying for review 
to Deputy Commissioner, he set as’de the order 
of the Sub-Divisional Magistrate without giving 
notxc to the other party and ordered the crops to 
be delivered to second party. Reid, although 
the piocedure followed by the Sub Divisional 
Magistrate was irregular and was not according 
to the procedure as laid down by S. 145 Cr. P. 
C. he must be considered to have contemplated 
the proceedings to be under S, 146, Under the 
circumstances it was not open to the Deputy 
Commissioner to review the sub-Divisional 
Magistrate's decision In any caSe be -could not 
do so exparte and the order should be set aside, 
Further held that he order of sub-DMsional, 
Magistrate not being passed on proper procedure 
should also beset aside. ( Bucktull; J.) Jagu Pal 
v Makunda Koer (1922) P, 449* 

S 145-persons against whom proceed- 
ings taken — if “ accused” within the meaning of 
S, 360 See Cr. P Code, S. 360. ■ ' 

3 Pat. I. T. 291, 

Ss, 145 and 537— Possession case— Judg- 
ment— Contents of , 

A magistrate after holding an enquiry under S. 
145 Or P code instead of pronouncing a judg- 
ment with reasons for bis conclusion merely 
passed an order in these terms ‘‘counter petitioner 
is declared to be put in possession of the 
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discribed here under fill up schedule fo~m ac- 
cordingly" A printed form was filled up declar- 
ing counter petitioner to be in possession. 

Held , that the order of the magistrate was 
without jurisdiction and that he ought to have 
written a Judgment giving a finding as to the 
possession of the property on the date of the pre- 
liminary order 18 M, 41; 49 C 187 Ref ( Venkata - 
subba Rao t J.) Peru Subba Goundan v Sinn a 
Subbay ya Goundan. 16 D. W 701 : 

31 M, I. T. 382 (K C.) 69 I,C. 158. 23 Cr. I J. 670. 

S, 145 — Possession —Effect of order of 

court, 

Where a party whose possession is disturbed 
by an order of court fails to take the step under 
S. 37 of the Bihar and Orissa Pubhc Demands 
Recovery Act or rule 103 of O. 21 C. P. C bis 
remedy is to file a suit in a civil court. But sub- 
ject to the result of the suit the order is final and 
conclusive and is binding upon the criminal 
Court and in fact any court which has to adjudi 
cate upon the possession of the parties, ( Jwala 
Prasad,]) K am ala Pkasad Singh v, Gobind 
Sahay and Others. 

(1922) P. 13 • 3 Pat. L. T, 826. 

-s 145 — Possession disputed— Decree of 

Civil Court and proceedings under 5. 145 giving 
possession— Magistrate's duty 

Where in spite of the decree of a Civil Court 
declaring title and giving possession to the first 
party and also in spite of an order in appeal of 
the High Court to that effect under S. 145, Crimi 
nal Procedure Code, the Magistrate on the ground 
that second party was not a party to the previous 
proceedings and that the depute was not the same 
declared t s em to be entitled to claim possession 
and gave it — Held when under cl. 3 proceedings 
under clause 1 of S, 145 are published by affixing 
at a conspicuous place c r near the subject matter 
in dispute and this notice is given to persons inter- 
ested in the subject-mattar in dispute to come 
forward and be made parties to the pro-ceedings, 
the proceedings are binding upon the whole world 
As far as the Magistrate is concerned the ques- 
tion of possession is thus set at rest once tor all 
and thereafter he should maintain the order by 
taking action under Ss, 107 and 144 as the case 
may be against persons interfering with the 
possession of the party declared by the Magistrate 
to be in possession The possession was effec- 
tively delivered by the civil court to the 1st party 
and the only course open to persons other than 
the judgment-debtors was to apply under S. 100 
of the Code and thereafter to mst tute regular 
mit The subject matter in dispute being the 
same in the new as well as in the previous pro- 
ceedings that in itself is sufficient grouud to set 
aside the order of the Magistrate. {Jwala Prasad, 
J.) Raghunandan Pandey v Kishen Mohan 
Singh. (1922) P, 210. 

frfM" 

**■—^—*8. 145 — Possession — Nature of-Omis- 
to read over evidence to witnesses — Failure 
fa implead tenant— Effect, 

| Be /acta possession, with which alone proceed- 
mider Si 145 Cr. P. Code are concerned 
effective occupation or control. 

Tlie omission to read over to witnesses in such 
.proceedings. their depositions does not mean that 
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such depositions are not evidence in the case; it 
may be they cannot be convicted of perjury in a 
subsequent tr al 

The omission to implead a tenant of a portion 
of the land in dispute is not fatal to the proceed- 
ings {Ross, 7.) Ramnarain Singh v Dhonrai 
Gope 3 Pat L T. 291 * (1922) P. 371 : 

68 I. C. 557 : 23 Cr L. J. 125. 

Ss 145 and 146 — Possession proceed- 
ings — Finding as to possession — Absence of — 
High Court — Interference tn revision 

Where the magistrate in proceedings under 
S 145 Cr P. Code did not even attempt to deal 
with the question of possession and gave no 
finding thereon but declared the possession to be 
with the party whom he considered to be law- 
fully entitled, bis order is an obvious infringe- 
ment ot S, 145 Cr, P, Code and the High Court 
could set it aside in revision 29 M, 561 ; 17 Bom, 
L> R, 382; 18 C W, N, 700 , 36 M, 275 Ref, 
[V enkatasubba hao , J,) Sinnanan Shukulathi 
Rowthen v, Gulam Moideen Rowther, 

16 L. W. 338 : (1922) M W, N. 689. 

— S 145 — Proceedings under — Duty of 

Magistrate to finish enquiry , 

Once a Magistrate initiates proceedings under 
S 145 Cr P, Code and passes a preliminary order 
under the section it is his duty to complete the 
enquiry after taking the evidence offered by the 
parties 2 L. W, 1208 Ref ( Ramesam J.) Virappa 
chettiar v Kathayee Ammal 

16 L W. 592. 

Ss, 145 and 439 — Proceedings under 

Rev isional power of High Court — Jurisdiction- 
Material irregularity — Evidence of possession not 
considered— Effect of— -Government of India Act , 
S. 107, 

Where there is initial want of jurisdicion 
proceedings, though they may purport to be under 
S, 145 Cr. P, Code are not really proceedings 
under it and the High Court can interfere under 
S. 4 39 Cr. P. Code but if the proceedings were 
1 properly started all interference on the ground 
of serious irregularity amounting to improper 
exercise of jurisdiction or improper refusal to 
exercise it can be only under S. 107 of the 
Government of India Act, 36 M. 275 , 286 , 4t A 
302 ; 37 M L J 589 , 27 M. L. J. 169 ; 17 C. W. 
N 205 , 40 C. 982 ; 32 C. 249 ; 2 L. W. 107 , 3. 
L W. 164 ; 12 L W 939 ; 33 M. L. J, 73 Ref. 

Pattas and kist receipts are evidence not merely 
of legal right but of possession also. Where the 
Magistrate comes to a perverse conclusion on 
the question ot possession after getting rid of the 
oral and documentary evidence in the case the 
High Court can interfere m revision. {Ramesam 
J ) Thylayee Ammal v. Srirangaroya Goundan. 

43 M. L. J. 624 : 31 M. L, T, 202 (H, 0.) 

16 L. W. 497 : (1922) M. W. 629. 

— S 145 — proceedings not drawn up — • 

Order of attachment and settlement. See (I9$i) 
Dig Col 412, Jamuna Prasad Singh v . Moha*n 
Koeri. 64 I. C, 848 ; 23 Cr. 

Ss 145 and 148 — Proceedings under 

—Improper imitation of.— Suit for damages^ 
Costs. ' , 
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Where proceedings are initiated auder S, 145 
of the Cr, P, Code by a party who was eventually 
unsuccessful it is not open to the successful party 
to sue for damages. The damages in sucb a 
case are remote and are sufficiently compensated 
by any order for costs that might be made m tbe 
proceedings. {Hears, C, / and Banerji, J.) 
Ram Das v % Mahomed Faqir. 

20 A. L. J. 205 : 4 V, P. L. B, (A) 20 
(1922) All. 143 (2) . 65 I. G 513. 

"S. 145 — Renewal of proceedings — if al- 
lowed 

Proceedings under S 145 Cr. P. Code cannot 
be renewed alter the dispute has been settled and 
an order has been made that the case be struck 
off under such circumstance, a new proceed 
ing which is based merely on the materials on 
which the prior proceeding was struck off would 
not be justified. [Shadi Lai , C. J) Ghulam 
Muhammad v. The Crown. 3 Lah. 401. 

S. 145 — ^cope of — contrasted with that 

of S» 144, See Cr Pro Code Ss. 1 14 and 145. 

(1922) Pat 241, 

Ss. 145 and 107 — Scope of"--Dispute 

about land — Bieach of tbe peace — Apprehension 
of — Jurisdiction of Magistrate to take action under 
S. 107 f Cr. P.C. * ee Cr, P. Code Ss, 107 and 145 

65 I. C 555. 

S. 145 (1) — Breach of the peace— Like- 
lihood of 'Police leport more than three months 
old. See (1921) Dig. Col. 413 Chhedi Lal 
Marwari v . Mahabir Prasad Sukul 

64 I. C. 507 : 23 Cr. L J. 27. 

Ss. 145 (1) and (4) — Preliminary 

order-— Cancellation of— Dropping of proceedings 
— Revision , 

A magistrate has jurisdiction to cancel an 
order passed under S 145 (1) Cr P. Code, and to 
stay proceedings if he becomes satisfied, what 
ever the source of information may be, that 
the state of things does not exist which alone 
would give jurisdiction to proceed with the 
enquiry. The High Court could not interfere in 
such cases as the magistrate has not acted with- 
out jurisdiction 30 C. 112 foil, (Scott Smithy J.) 
Santokh Singh v. Ram Singh. 2 Lah, 364 : 

66 I. C. 516 I 23 Cr. L. J 292. 

S, 145 (3) — No- service of notice — Failure 

to draw up proceedings — No evidence recorded — 
Whether affects the jurisdiction of the Magistrate 
—Irregularity . 

In a proceeding purporting to be under S. 145 
Cr, P, C. notice was not served upon the parties 
or their pleaders, nor was it served upon the 
locality, as is required by S. 145, no written 
st^tepent was filed by parties nor any evidence 
oral or documentary, was adduced. Held , that 
thfc non-compliance of the aforesaid requirements 
constituted a grave irregularity and when it has 
caused a failure of justice or a prejudice to any 
party, the order under S. 145 is vitiated and the 
jurisdiction of the Magistrate is affected and the 
High Court has jurisdiction to set aside the order. 
4 P. L. W. 183 followed) {Jwala Prasadt J .) 
3asawan Pandey Tilak Gope. (1922) P, 77 , 


CBIM. PBOCEDUBE COBE (1898), S, 146. 

-S, 145 (4)— Attachment of —Subject of 

dispute — House and moveables 

Under S. 145 Cr P. Code a Magistrate has no 
jur.sdiction to attach anything but land and its 
rents and profi*s Consequently an order fer the 
attachment of a house and movables is ultra 
vires. ( Stuart , J.) Gajraj Singh 2-. Emperor. 

L. B 3 A. 189 (Cr.) * 20 A. L L. 90S. 

— S. 145 (4) -Inquiiy— Evidence of title- 

jurisdiction. See (1921) Dig. Col. 414. Romesh 
Chandra Sirkar v. Mohin Chandra Guha Deb 
Barua. 35 0, I. J, 156. 

S. 145 (4) — Possession case — Land 

attached — Dropping of proceedings — Declaring 
party to in possession without evidence. 

Where a magistrate attached the lands which 
had been the subject of dispute under S, 145 (4) 
he cannot declare one of the parties to be in 
possession merely because the other party did 
not choose to adduce any evidence Once a 
magistrate drops the proceedings under S 145 
he ought not to re-open them and even if he has 
jurisdiction to go on with the case without a 
fresh proceeding, he ought to put the parties on 
the same foot’ng. (W alm&ley and Suhiawardy , 
JJ.) Sam ad Ali v. Abdul Majid. 

65 I. C 351 . 23 Cr L J. 195, 

S. 145 (4) — Possession on date of pre- 
liminary order not found— Possess ; on found on a 
date prior thereto — Presumption ot continuance 
of possession— Order confirming possession. See 
(1921) Dig. Col 415 Mahomed Hussain Sahib 
v. Pachaiappa Chetty 42 M. L. J. 147 : 

(1922) Mad. 356 : 65 I. C 444 * 23 Cr. L» J. 92. 

S. 145 (4) — Refusal to issue summons 

—If vitiates proceedings, 

It is not obligatory on a magistrate to assist 
tbe parties to a proceeding under S. 145 Cr, P, 
Code to produce their witness and they cannot 
claim as a matter of right that process should be 
issued by the court. 32 Cal 1096; 38 Cal. 24 foil. 

The refusal to issue such summons does not 
mean a denial of a fair trial {Ross. J.) Arjun 
Mahton v . Jaggernath Singh. 

3 Pat, L. T. 433 : (1922) P* 226 : 66 I. C. 419 : 

23 Cr. L. J, 275. 

Ss. 146 and 145— Attachment of pro- 
perty > — Duty of magistrate to hold an inquiry. 

It is the duty of a Magistrate before attaching 
property under S. 146 Cr. P, Code, to make some 
inquiry in order to ascertain, if j ossible, who 
was in possession. Where no inquiry is at all 
made the order of attachment cannot stand. 
[Ross, J ) Parsuram Rai v. Shivajatan Upad- 
haya. 3 Pat. L. T, 434 : (1922) P. 544 : 

66 I, C, 421 : 23 Cr. L, J* 077. 

S. 14 Dispute about imtrioveabh pro- 
perty — Attachment — Effect of — Release of pro- 
perty in favour of a particular parly — Order 
ultra vires . 

Where a Deputy Magistrate passed an order 
attaching certain property in proceedings under 
S. 145, Cr.P, Code, it is not open to him or to fire 
District Magistrate to review that order to 
hand over possession of the proj>erfy to 
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the contesting parties on failure of the other to 
institute a suit for possession. The proper 
remedy of the aggrieved parly was to have ap- 
plied to the High Court m revispn ( Adami , J,) 
Kamkuvar Lal v. Thakur Ojha, 

4 XT P.l E. (Pat ) 52 * {1922} Pat £24 , 
3 Pat. I. T. 648 . (1922; P. 554 : 

68 I C, 402 : 23 Cr, I. J. 562 

“ S 146 (1 } — Witn sses present not ex 

attuned — Effect ? 

An order passed under S. 116 (1) Cr P. Code, 
without examining any witnesses although a 
number of them were present in court is invalid. 
( Walmsley and Snhrawardy , JJ.) Sita Nath 
Bhagatv. Ramkishore Mgndal 

35 C. L. J. 291 : (1922) Cal. 280. 

69 I. C. 272 : 23 Cr I J 688 

7T — S. 347 — Easement — Dispute as to 

Procedure to follow. See Cr, p. Code Ss. 145 
AND i4 ?* 64 I, C. 288. 

— — S- 147— Local inspection by magistrate 
— Decision based on this as well as other evidence 
—Legality of— Declaration as to limited right of 
way if may be granted — Finding of possession m 
proceeding undet S 147- Propriety oh See 
(1921) Dig, Col, 417 Mahomed Musa v. Shyam 
SUNDAR Koeri. 64 I. C 131 : 22 Cr. L. J. 739. 

S. 147— Magistrate^ power, 

Where the contention on behalf of the petition- 
ers is that the order in favour of the opposite 
party in respect of a right to fish in water lyin<* 
over the occupancy holdings of the petitioners is 
without jurisdiction inasmuch as an order can 
only be made under S 4 147 if it appears to the 
Magistrate that the right to the use of land or 
water exists, but the Magistrate himself made a 
finding of fact to that effect himself, relying on 
the written statement, wherein there is an allega- 
tion that the right is the sole right of one of the 
parties, who have been exercising and enjoying 
it ever since the grant ot the mokarari right to 
them by toe Bettiah Raj -.-Held, although this is 
hot an explicit pleading of an acquisition of the 
light by adverse possession it is sufficient to let 
in the evidence on which that finding has been 
arrived at (Bos,, J.) Ban dh Rai v. Norman. 

(1922) P. 214. 

— 3 148 — Costs— Assessment of— Scale of 

costs. 

Where a magistrate in proceedings under 

S. 145 Cr. P. Code awarded a sum of Rs. 100 as 
costs without any inquiry into the amount of the 
pleader’s fees and witnesses’ expenses, the order 
will be set aside. The magistrate could not arbi- 
trarily decide what the costs should be. I Pat. L 

T. 369 ; 14 C. W. N 73 Ref. {Adami, /,} Hira 
Mahton v, Rajkumar Mahton. 

3 Pat. E. X. 484 : (1922) P. 564 : 68 I. 0. 44 : 
i n 23 Cr L. J, 508. 


CRIM PROCEDURE CODE (1898), S 164. 

much less the result thereof can be used as a 
basis for the decision. 01 I. C. 712 followed, 
{Jwala Prasad J.) Mt. Ram Ruton Kuar v. 
Tarakh Nath Bhattacharji, (1922) P. 249 


S. 148— Order for costs— Order made 

without notice to parties— Jurisdiction , 

An order for costs passed some time after the 
termination of an enquiiy under S, 145, Cr. P. 
Code without notice to the petitioner is without 
jurisdiction, 29 Mad. 373 Ref. ( Ayhng , j] 
Palaniandt Shervai v Sammandi Ammal 

16 L. W. 613 

S. 148— Local enquiry — Power of magis- 
trate to depate plender Commissioner to make a 
local inquiry Admissibility of report m evidence . 

S. 148, which says that a local inquiry can be 
made by a subordinate magistrate only, deals 
with delegation of judicial functions, and does 
not apply to the case of making a survey of the 
disputed land or preparing a map. 

Under S 148, the xeportof the magistrate is 
evidence ^ without his being called to prove it 
unlike as in other cases where the commissioner 
has to be examined to prove the report. ( Adami 
and Ross , Jj t ) Chi-lai Mahto v, Surendrw vth 
Chatterjee. 

1 Pat. 75 : (1922; P 224 . 3 Pat I T 17- 
65 X. C. 616 ’ 23 Cr. L. J. 152 


-S 148 (3) and 386 — Order for costs- 


f . i{& 148 — Local inspection— Scope and 
object. 

Iocal ins Pection is to understand 
the typography of the land in ! 
« is P°* e to aid the Magistrate in apprecia- 

ting the evidence offered in coart ; hut the local 
' inspection cannot take the place of- legal evidence- 


— -**u**r jut t-UJty — 

Execution of — Distress warrant — Discretion of 
magistrate, 

The wording of S. 148 (3) Cr. P. Code does not 
give the magistrate a discretion to refuse to 
recover the costs. It merely points out the way 
in which those costs are to be recovered and the 
reference is merely to S 386 Cr. P.* Code. The 
use of the words “may in his discretion” in S. 
386 cannot be used for the purpose of interpreting 
t le words “may be recovered” in S 148. The 
discretion in S 386 Cr. P. Code only refers to 
cases where there has been a conviction and 
sentence and the sentence directs that in default 
of payment of fine the offender shall be imprison- 
ed. {Adami, J) Harendra Krishna Bagchi v, 
Balkumar Kumar, 3 Pat L. T. 762. 

— S. 150 — Irregularity — Misstating of 

evidence— Effect. 

Where the Magistiate’s order was attacked on 
the ground that the proceedings were incorrect 
with respect to the names of the parties and the 
subject matter and the receipts relied upon by 
the Magistrate related only to a few of the 
claimants and could not therefore be evidence as 
regards possession of the large body of the 
members who claimed specific and separate lands 
in dispute and who had no community of interest 
and lastly oa theiground that there was a misstate- 
ment of evidence. Held; on the fads proved, the 
Magistrate’s order must be vacated. {Jwala 
Prasad /.) Mt. Ram Ruton Ruar v. Tarakh 
Nath Bhattacharji. (1922) p, 24-9 


Ss. 164 and 533 — Confession — Record by 
magistrate— Narrative form— Ir regular 
of defect. 

Where a magistrate who recorded a confession 
was called and he swore that he had all the police 
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removed from the court room and also had the 
handcu s removed from the accused before 
recording the confession and the Magistrate also 
asked the accused whether be was tutored by any- 
body and after being satisfied that the accused 
was not tutored by anybody recorded his confes 
ston, Held that any irregularity m the record of 
the confession v.as cured under S 533 of the Cr 
f p. Code and that the record of the concession in 
English and in a narrative foim did not render 
it inadmissible. [Stuart and Ryves, JJ) Deo 
Datt v * Emperor, 20 A. L J. 915 * 

I/. R, 3 A. 191 (Cr), 

Ss. 164, 288, 366 and 533 Con- 
fession of accused to magistrate not holding 
enquiry on trial but merely watching the progress 
of investigation by police— No written record— 
Oral evidence of magistrate. Sec (1921) Dig. Col 
419. Tangedupalle Pedda ObigadU In re 

45 Mad. 230 42 M I J 37 : 

30 M I T. 107 (H, C ) (1922) Mad, 40 : 

69 I. C 284 : 23 Cr. L, J. 680. 

Ss. 164, 286, 342 •- • Confession — 

Sessions Court — Procedure 

Where at the very beginning of a sessions trial 
the judge before proceeding to take evidence, 
takes up the statements recorded under S. 164, 
Cr. P* C and examines and almost cross-examin- 
es the accused on such confession, he contravened 
the provisions of S. 286. Although under S. 342 
the Court has been given power to examine the 
accused at any stage of the trial, the provision 
must not be regarded as m any way superseding 
the clear directions in S. 286. 

The proper time for taking into consideration 
such confession is after the court is in possession 
of the entire piosecution evidence When the 
confession is recanted and a plea of not guilty 
is entered the court has to enquire very carefully 
into the conduct of the police investigation. 

As regards the confessions recorded under S 
164 the court has to ascertain if they were made 
and were true. Explanations might be asked for 
and it would be an error to confront the accused 
at once with the confession and demand simply 
if they had been made. (Piggott and Walsh, JJ.) 
Mt. Sukhia v . King Emperor. 

L R. 3 A. 101 (Cr,) 

S 164— Confession not properly recorded 

— Eifect— Admissibility 
A confession not properly recorded in accord 
ance with the provisions ot S 164 Cr t P. Code is 
not admissible. 39 I. C 991 ; 40 I C 721 Rel 
(Wazir Hasan A. J. C.) GaJodar v. Emperor 

90 L J 500. 

Ss. 164 and 364 — Confesstonal state - 

ment — Informality of procedure — Recording of 
evidence on incomplete chalan— Pointing out 
dead body — Evidentiary value of. 

The confession of an accused should not be 
rejected on the ground of mere informalities of 
procedure* 

If an incomplete challan is sent up and the 
evidence available is recorded by a magistrate, 
statement made is not one under S 164 but under 
S, 364. 


CRIM. PROCEDURE CODE (1898), S. 174. 

The mere pointig out of the dead body would 
not by itself be sufficient evidence for sustaining 
a conviction for murder, but the fact that the 
accused has not explained how he came by his 
knowledge of the place where the body lay is a 
material circumstance to be taken into considera- 
tion [CkeviSt A . C and Le Rossignol , J.) 
Bh u Khan t*. Emperor, 4 Lab. L. J. 225 : 

(1922) Lab, 189 : 68 I. C. 841 : 

23 Cr. I J. 61 7. 

S 164 — Statement by accused m 

custody other than confession not recorded by 
Magistrate— Oral evidence of such Magistrate if 
admissible. Sec (1921) Dig Col 420, Legal 
Remembrancer v. Lalit Mohan Singh Roy. 

49 Cal 167 : (1922) Cal 342. 

Ss. 164 cl. (3) and 533 — Confession 

— Record by Magistrate — No enquiry as to 
whether it was voluntary— Illegality. 

Where a Magistrate recorded a confession 
made to him in the course of a police investiga- 
tion without questioning the person making it as 
to whether it was made voluntarily the defect is 
one of substance and is not cuied by S. 533, of 
the Cr. P Code, The confession is therefore in- 
admissible in evidence. 9 M. 224, 17 C. 862 2 
C. W. N 702 foil 52 P. R. 1887 dist (Shadi 
Lal,C . 7, and Marti neau, J .) Farid v. Em- 
peror. 2 lab- 325 : 65 I. C 613 : 

23 Cr. L. J. 149 : 4 U. P. L R. (L). 33 . 

(1922} Lah 237; 

Ss. 164 (3) and 342— Police dearies, user 

of — Legality of — Ii regularity — Revision. See 
(1921) Dig Col. 420. Umar Din v. Emperor. 

67 I. C. 340 : 23 Cr. L» J. 388* 

Ss 169 and 514 — Surety for 

appearance of accused on a particular date — 
Subsequent non-appearance — Liability of surety , 

The liability of a surety is strictly conditioned 
by the terms of his bond and if he binds himself 
to produce the accused on a particular date and 
does so his liability is discharged. He cannot be 
made liable for the non-appearance of the 
accused on any subsequent date, (Saunders, J,C) 
Nga Po Tin v t Emperor. (1922) U. B, 8 : 

65 I, C, 420 : 23 Cr. L. J. 68, 

S. 172 (2)— Police diaries— User off as 

evidence — Criminal case * 

S. 172 (2), Cr. P. Code, authorises a criminal 
court to send for the police diaries of a case 
under inquiry or trial m such court, and to use 
such diaries, not as evidence in the case, but to 
aid it in such enquiry or trial. Where the Ses- 
sions Court uses the Zhn nis as evidence, it is an 
improper use of them and the conviction cannot 
stand. {Scott Smith and Abdul QadtrJJ ) SUNDAR 
Singh v. Emperor. 66 I. C. 187 : 23 Cr. L.J. 251. 

Ss, 174 and 175 — Enquiry — 

Volunteering information — False statement — 
Perjury * 

Where in an enquiry under S. 174 of the Civ P, 
Code a person voluntarily comes forward without 
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being summoned and gives information, he is not 
bound to answer truly questions put to him 
under S. 175. If he makes false statements, they 
cannot form the basis of a charge of perjury. 
{Campbell J.) Mahomed Hayatv: Emperor. 

(1922) Lab. 133 : 65 X. C 434 : 23 Cr. L, J 82. 

~ S. 179— ’Cheating— Offence where tri- 

able . 

In cases of cheating, there must be an inten- 
tion to cause wrongful loss or wrongful gain but 
it is not essential that loss should be caused. It is 
the court within whose jurisdiction the cheating 
was committed and not where loss ensued that 
should determine the forum of trial. Case of 
criminal misappropriation distinguished. {Camp- 
bell, JJ) Raghbir Saran v Kurakshetar Motor 
Service Coy. 67 I C. 623 : 23 Cr. L J. 447. 

S. 179 -Jurisdiction— Criminal breach 

of trust — ‘ 4 Consequence ” which has ensued— 
Meaning of. 

The complainant sent cotton from Ahmednagar 
to Bombay to the accused for sale as bis commis- 
sion agent The accused sold the cotton at 
Bombay and failed to remit the sale proceeds to 
Ahmednagar. Oo a complaint having been 
preferred against the accused for the offence of 
criminal breach of trust, punishable under S„ 409 
of the Indian Penal Code, in the Magistrate's 
Court at Ahmednagar. an objection was raised 
that the Ahmednagar Court had no jurisdiction to 
hear the case. 

Held, overruling the objection, that the Ahmed- 
nagar Court had jurisdiction to try the case under 
S. 179 of the Criminal Procedure Code, because 
the complainant was entitled to get the proceeds 
Of the cotton in Ahmednagar, and as <he proceeds 
were not so sent, loss was incurred at Ahmed 
nagar. 


CKIM PROCEDURE CODE (1898), S. 190. 

S ISO-- Jurisdiction— Non-British subject 
— Receipt of stolen property 

A non-British subject retaming stolen property 
m a nabvc state is not amenable to British 
Courts, 9 A. 523 ; 16 P. R, 1880 Cr 22 P R. 1888. 
Cr foil. {Wilberforce, JJ ) Muhammad Hussain 
v Emperor. 2 Lab I. J 348 : 23 Cr. L J. 560 : 

68 I a 160. 


S. 181 SubS. (2 ) — Criminal bt each of 
trust— Moneys received at one place— Account- 
ability in another — Jui isdiction. 

Where a firm carrying on business in Calcutta 
employed A as agent at Singapore, and prosecuted 
him in Calcutta for criminal breach of trust in 
respect of monies received at Singapore for which 
he was to reader accounts in Calcutta ; Held 
at the Court in Calcutta had jurisdiction to 
take cognisance of the complaint. 26 C. 746 foil 
44 Cal. 912 dist. ( Teunott and Ghose , JJ.) 
Abdul Lai if Yusuff v . Abu Mahomed 

Kassim. 26 C. W. N. 175 : (1922) Cal 46. 

S- 182 — Jurisdiction — Place of trial— 

Continuing offence 

It is incoriect to regard S. 182 Cr. P. C as 
applicable only to cases where some place of trial 
cannot be laid down with absolute certainty, For 
example, the section applies to cases where the 
offence is a continuing one, so that if A steals 
a buffalo in District W and takes it through district 
X into district Y he may be tried for theft in any 
of the three districts though it is beyond doubt 
that district W would be a proper place of trial 
[Drake Biockman, J C .) Shamji v. Emperor. 

5 N D. J. 16 : (1922) Nag. 40 * 65 I C. 994 ; 

23 Cr L. J 210* 


The word “ consequence” in S. 179 of the 
Criminal Procedure Code bears its ordinary 
grammatical meaning ; its meaning is not restrict- 
ed to a consequence which is a necessary 
ingredient of the offence. 19 All. Ill 35 All 29 

)2 1: , 912 : 38 Mad 639, not foil 

( Maoleod , C. and Kanga , /.) Emperor v. 
Ramrattan Chunilal. 46 Bom. 641 * 

24 Bom. 1. R 46 (1922) Bom. 39 : 
65 I, C 637 * 23 Cr. I, J. I73 

S' 179 — Local Jurisdiction— False veri- 
fication —Verification signed at one place but 
presented in another— Complaint. 

A pet-tion under S. 21 of the Income Tax Act 
1918 was verified at a place in the Tanjore Dis- 
trict but presented in Ramnad District. On a 
Complaint of an offence under S 177 I p c 
read with R 40 Income Tax Act being filed in 
RmikkkI Held that the alleged offence was com- 
Distr,ct and that the Ram- 

the Snti r i nf isdiction to entertain 

the sauaplajnt { Oldfield and Ramesam JJ 1 

MwibebwPakeiri Marakkayar. /»“ ^ 

45 h L : 31 M. I. T. 282 : (S.C.) 

- . Ml. V-335. : (1922) S£. W. K- 680 : 
i. . i 68 I C. 843 : 23 Cr. L. J. 019. 


Ss, 190 and 351 — Addition of new 
accused aftei initiation of proceedings , 

Though a Magistrate has taken cognizance of 
an offence under S. 190 Cr. p. Code he can 
proceed under S. 3SI against anv other persons 
who may appear from the evidence to be concern- 
ed in that offence _S.351,Cr. P Code, is in depen- 
dent of S. 190 and is not limited by the lat er 
section. But fhe magistrate initiating proceedings 
in regard to additional accused must be held to 
have acted under the same clause of S. 190 as 
that under which the original proceedings were 
initiated 1 C. W. N. 105 not foil. 26 C. 785 • 3 C 
w. N. 367 ; 41 C 1013 approved. (Robin JonX. J. 
Mating Km and Macgregor, JJ ) Nga Chan Tha 
v ‘ Emperor, l Bar , L j. lg3 


~ , S * 190 “ Cognizance of offence — 

Materials for— Charge sheet, 

. T , he !? >s oo provision of law which requires 
that the magistrate before taking cognisance 
should know exactly what each of the witnessed 
named in the charge sheet will prove. The 

fS3S 4 . h /* a certain will be 

established .by ev,dence of certain witnesses 
and, thi§ sufficient to enable the magistrate 
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to take cognisance. ( Coutts and Ro>s, JJ } Grant 
v . Emperor. (1922) P 294 : 65 I. C. 421 * 

23 Cr L. 3. 69. 

S. 190 (a) — Complaint — Order by Dt 

Judge io subordinate Magistrate to try accused. 

On a petition being presented to a District 
Judge making certain allegations as to the com- 
mission of the offence of robbery he ordered the 
persons complained against to be taken in 
custody to a magistrate “ on charges of robbery 
and abetment of robbery." Held that the order of 
the Dt Judge was ultra vires and there was noth- 
ing in the Cr. P Code to justify his action. The 
order of the Dt. Judge could not be construed as 
a complaint under S. 190 (a) Cr. P. Code, as it 
was not a mere allegation made to a magistrate 
with a view to his taking action but left no option 
to the magistrate except to proceed with the 
trial. [Kincaid, J C. and Raymond , A . /. C.) 
Pohumal v. Emperor 15 S. L R. 119 : 

(1922) S. 9 : 65 I. C 481 : 23 Cr. L. 3. 97 

Ss. 190 (1) (a) and (b) 202 and 

476— Police report — No action by complainant 
—Complainant asked to prove his case by Magis- 
trate— Prosecution under S 211, I. P. C.— Judicial 
proceedings See (1921} Dig Col 422. Tiloki 
Mahton v. Emperor. 64 1.C 47 : 22 Cr, L 3. 735. 

S, 192— Transfer of case -Power to re- 
transfer . 

A Magistrate who transfers a case for trial under 
S. 192 of the Cr. P. Code has no power to transfer 
ifc again, [Stuart, J.) Ganga Sahai v. Jaswant. 

65 I. C. 441 : 23 Cr I. J. 89 

SS 192 and 145 — Transfer of 

proceedings under ■ 

It is open to a Sub-Dtvisional Magistrate to 
transfer proceedings instituted by him under S, 
145 of the Cr. P. Code to another Magistrate. The 
words “any case" m S 192 of the Cr P. Code 
cover an enquiry under S. 145 ( Ryves , J ) 

Mahendra Singh v Mt, Rajpatti. 

20 A. L J. 215 . 
(1922) All. 99 : 65 I.C 861 : 23 Cr L J. 205. 

S 195 — Application for sanction — Death 

of applicant — Legal representative — Right to 
continue application. 

Where an applicant for sanction dtes during 
the pendency of the application, his legal re- 
presentatives cannot continue the application. 
They may file a fresh petition if necessary. [Old- 
field and Devadoss . JJ.). GhUlam Mohideen 
Qtjraishi Sahib v. Ahamadulla Beg am Sahiba 

16 L. W. 881. 

S, 195 — Dishonestly making false claim 

— Penal Code , S 209 . — Sanction to prosecute — 
Plaintiff prevented from placing his case before 
the court — Grant of sanction. 

Sanction to prosecute for bringing a false and 
fraudulent suit should not be granted when the 
plff, has been thwarted in his attempt to establish 
the correctness of his claim by the unwarranted 
activities of the Police acting as the agent of the 
defendant. (Shadt L&l, C J.) Khairati Ram v. 
Emperor, 3 Lab. L, 3. 537. 


CBIH. PROCEDURE COBB (1898), S. 195, 

* S. 195 — Grant of sanction — Discretion of 

Court-Duty of irymg Magistrate. 

The fact that a court sanctions a prosecution 
is no intimation to the Mag strate that the court 
thinks that there is a case to go to a jury or that 
he thereby is in any way relieved from h»s duty 
of considering whether the accused ought to be 
commited for trial or no\ This view is no( 
iricoasiVent with the duty of the court to refuse 
sanct»on, if it is clearly of opinion, on the evi- 
dence before it, that no reasonable jury should 
convict. 

Per Oldfield , J : A court granting sanction must 
pul on record sufficient materials to demonstrate 
that its exercise of discretion has been judicial. 
Per Coutts Trotter , J: A court granting sanction 
does no more than say that on the materials be- 
fore it, it is not apparent that a prosecution would 
be against public interests or a mere indulgence 
of private spite Where the court is oi opinion 
that the public interest would not be served by 
■>uch a prosecution it is not debarred from refus- 
ing sanction even if there is a prima facie case. 

( Schwabe , C. J. Oldfield and Coutts Trotter , JJ ) 
Munisami Mudaliar v. Rajaratnam Pillai. 

16 L. W. 505 (P- B.) 

Ss. 195 and 439 — Order granting or re- 
voking sanction — Revision . 

It is open to the High Couit to consider in 
revision the propriety of an order granting or 
revoking sanction to prosecute. 39 M. 750 , 5 Pat. 
L. J. 23, 42 A. 649, 24 O. C 165 Ref [Kanhaiya 
Lai , J. C.) Brij Kumar v. Mannalal Misra. 

25 0. C. 158 s (1922) Ondh 18. 

S 195— Revenue Court-Deputy Tahsildar 

holding enquiry into patta transfer — Produce 
Don of document — Sanction — Penal Code. S. 471. 

Where the applicants for a trans f er of patta 
produce as genuine a forged will before the 
Deputy Tahsildar in the course of the enquiry 
held by him, they can be prosecuted under S. 471, 

I P C only with the sanction of the Deputy 
Tahsildar. 12 Bom L. R. 383 Rel. (J Sir Walter 
Schwabe, C. J. and Knshnan , J.) Mattam 
Chinna Virayya In re. 16 L. W. 534. 

S. 195 and 476 — Revision. 

No revision can he against the order directing 
a prosecution for an offence under S 195. I. P. 

C 40 A. 24 ; 15 A. L J. 817 ; 48 Bom. 300 at P. 
310; 20 Bom, L. R. 928, foil. [Daniels J . C) 

Ejaz Ali Khan v. Emperor (1#22) Cmdfc 220. 

S. 195 — Sanction— Penal Code , S. 193 — 

Offence in relation to proceedings — False 
evidence— Alleged abement by pleader. 

Where the petitioner, the pleader of certain 
accused persons charged with dacoity, was pro- 
secuted for an offence under S. 193 I. P. C, in 
that he suborned three of the prosecution witnes- 
ses in the dacoity case and the prosecution was 
launched without the sanction of the criminal 
court and before the trial of the dacoity case was 
over, Held, that the want of sanction was fatal to 
the prosecution of the petitioner and that the 
starting of the prosecution against the petitioner 
even before the dacoity case was heard wm 
inadvisable. 
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Pet Oump J • The words “m relation to’* in 
S. 195 (b) Cr, P Code are very general and are 
wide enough to cover a proceeding in contempla- 
tion before a criminal court, though it may not 
have begun when the offence was committed 
{Shah A. C. J . and Crump, J.) Vasujeo Ram- 
chandRA Joshi In ft 24 Bom L R 1153 

v— — S. 195 — Sanction to prosecute— If lapses 
on death . 

A sanction for prosecution given by a court 
under section 195 Cr. P. C 1898 is not a personal 
privilege granted to a petitioner but a decision 
that the case is one suitable for magisterial investi- 
gation and therefore a sanction for prosecution 
does not lapse on the death of the persons who 
obtained it. Any man can avail of such sanction 
on the death of the person who obtained it and 
can prosecute the person against whom it was 
obtained. (Abdul Quadir, J.) Gopal Singh v. 
Crown. (1922) Lah 221. 

«S. 195 — Sanction to prosecute— Of fences 

under Ss. 193, 204, 471 /.PC —Decree of Civil 
Court not set aside -Form of Sanction-Examina- 
tion on commission 

The existence of a decree un reversed on appeal 
is mo bar to a prosecution on charges under Ss. 
204, 193 and 47, I. P C. Where the order grant- 
ing the sanction embodies by reference the 
application made and in the several paragraphs 
of the said application all the essential particulars 
are to be found, there is a substantial compliance 
with the requirements of the law as to the form 
of the sanction. For the purposes of an enquiry 
made by a civil court under the provisions of S. 
195, Cr. P. Code, the examination of certain 
witnesses living at a considerable distance on 
commission, is permissible and sufficient 
( Teution and Suhrawardy , //,) Dulloo Singh 
v. The Deputy Inspector General of ! 
Police C. 1. D , Bengal. 49 Cal. 551 : 

(1922) Cal. 412 : 65 L C. 570 : 23 Cr. L. J. 138 

Ss. 195 and 197— Sanction to prosecute -- 

Notice to accused— Necessity for. 

Before granting sanction to prosecute undei 
S, 195 Cr, P. Code, the court is not bound to issue 
notice to the accused, (IFh/s/j, J ) Angnoo Singh 
%\ Emperor. 

20 A, L. J. 881 : I, R. 3 A. 149. (Cr 

— ; S. 195— Sanction proceedings — Costs — 

Civil Court if may order. See (1921) DrG Col. 
425, Bhola Nath Khanra v. Purna Chandra 
BANERJEE, 67 I. C 730 : 23 Cr L. J. 458. 

Ss 195 and 476 — Sanction to prosecute — 

Nature of proceedings— Powers of appellate 
court . 

Proceedings under S. 195, Cr. P Code are 
judicial proceedings, and it is competent to an 
appellate court hearing an appeal therefrom to 
take proceedings under 3. 476 Cr. P. Code. 10 
A., L. J. 174 foil, (Gakul Piasad t J .) Bikrama 
Prasad Tewari v, Emperor. 
r K L. R, 3 A.145 (Cr.) : (1922) A. 292. 

196 — Scope of— Duty of court. 

An application for sanction under S. 195 is in 
ffiOst cases a rCmihder to the court of a very 
important duty it has omitted to perform under 


CRIM. PROCEDURE CODE (1898), S, 195. 

S. 476. Though the section does not speak of an 
enquiry, such enquiry as may be necessary must 
be made before a final order is passed The 
court oug .t not to rest satisfied with the evidence 
m the orig'nal trial or such as is procured by the 
applicant, The court must be astute to discover 
any evidence which may bear either way and use 
its best endeavour to see the person does not 
escape if he is guilty or is not unduly harassedif 
he is innocent. (Halhfax A . J. -C.) Tulsirma v . 
Tilokchand. 23 Cr. L. J. 605 . 68 I. C 829, 

S. 195 (1) — Perjury— Sanction for— 

Different views of evidence by final court and 
appellate court 

Sanction for prosecution for perjury in respect 
of a piece of evidence should not generally be 
granted where the trial court and the appellate 
court have taken different views as to its credi- 
bility. (Das, J.) Hiralal Maht*on. v, Lila 
Mahton. 3 Pat. L. T 60 . 64 I. C 276 : 

22 Cr. I. J. 756 

, s 195 (1) — Sanction— Necessity— Com- 
plainant a public seivant. 

Sanction under S. 195 Cr, P, Code is not 
required when the complainant is a public 
servant. (Miller C. J. and Ross , J.) Government 
Advocate of Bihar and Orissa v. Ganga 
Prasad. 1 Pat 423 : 3 Pat. L. T, 559 : 

(1922) P. 532. 

S 195 (1) (4) (5). (6) and (7)— Sanction- 

Refusal by magistrate of second class— Refusal of 
sanction by magistrate specially authorised to 
to hear appeals — Omission to specify particulars. 

A Magistrate specially authorised to hear 
appeals under S. 407 (7) Cr. P. Code, is not a 
court to which an appeal ordinarily lies for pur- 
poses of S. 195 (7). 30 C, 394, 3 N. L. R. 50 foil. 

A sanction under S 195, Criminal Procedure 
Code, refused by a Magistrate of a second class 
cannot be granted under sub-section (6) by a 
Magistrate specially empowered to hear appeals 
under S. 407 (2) of the Code. 

30 C 394 ; 3 N L. R 50 Foil 
Where a Magistrate failed io specify the false 
statements on account of which he had granted 
sanction, or the court before which and the occa- 
sion on which the offence was committed, the 
order of sanct-on was bad. (Wilbei force, J ,) 
Mussammat [iwani v . Emperor. 

2 Lah. L J. 660 : 23 Cr L. J 572 ; 68 I C. 412, 

$. 195 (1) (a )— Superintendent of police — 

If subordinate to District Magistrate. 

A District Superintendent of police is subor- 
dinate to the District Magistrate withm S, 195 (1) 
(a) Cr. P, Code. Where a District Magistrate 
granted sanction to prosecute the accused for 
contempt of the lawful authority of a police 
officer the order is not of a court of jusitce and 
cannot beset aside in revision. (Mears, C . / and 
Piggott J.) Chhotey Lal v m Chiiedi Lal 

L. R. 3 A. 176 (Cr.) 

~S. 195 (1) (a) and (7) — Order under 

S, 145 Cr P. Code — Dn obedience to— -Sanctioned 
prosecute — Order passed by First Class Magis- 
trate — Subsequently transferred— Power of 
District Magistrate. 
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CRIM. PROCEDURE CODE (189$), S. 195. 

Under S 195 {1} (a), Cr. P. Code, if the public 
servant making the order is a court, in respect of 
that order, the court to which that court would be 
subordinate is the Court to which appeals would 
ordinarily he, 42 M. 64 foil . 

A magistrate of the first class passed an order 
und^r S 145. Cr P. Code, and was subsequently 
transferred and the order was disobeyed there- 
after. The judicial charge of the Magistrate went 
to the City Magistrate Held that sanction to pro- 
secute for the disobedience could be given by the 
Sessions Court and not by the District Magistrate, 
(Shah t A . C. J. and Crump , /) Badiuddin Sar 
fuddin, In it 24 Bom. L R 810 : 

68 I. C 416 : 23 Cr. L. J. 576. 

S. 195 (1) (b )— False charge — Sanction 

for prosecution — Private grudge 

The fact that the parties are on bad terms is 
not a reason for refusing sanction for the prose- 
cution, as otherwise no sanction would be granted 
m any case Where the Magistrate found after 
a consideration of the evidence that the charge 
of criminal breach of trust w?s false, there is no 
reason why the petitioner should not be allowed 
to prosecute his accuser for having brought a 
false charge. (Martmeau, J.) Hari Chand v, 
Aya Ram. 4 LaR L J. 321 : 11922) Lah. 402. 

S 195 (1) (B) — Sanction — Grant of, after 

lapse of tune — Grounds for granting sanction for 
filing false written statement. See (1921) Dig. 
Col. 426 Trailokya Nath Banerji v Radha- 
RANJAM. 67 I. c. 204 : 23 Cr. L. J. 380. 

S, 195, (1) (b) — Perjury — Sanction to 

prosecute — Statements to be recorded 

Sanction to prosecute should not be given un- 
less the Court giving sanction has satisfied itself 
that there are very favourable chances of ob- 
taining a conviction In a case where sanction is 
given to prosecute for giving false evidence, the 
actual statements which are alleged to be false 
^bould be mentioned in the sanction. ( Maclcod , 
C and Shah , J) Danappa Narsappa In re. 

24 Bom L R 45 : (1922) Bom 38 : 

65 I. C, 640 : 23 Cr L. J 176. 

S. 195 (1) (b) and (6 )— Sanction to 

prosecute — Applicant not a party — Appeal , 

A person who is not a party to a suit cannot 
make an appl'cabon for sanction in respect of an 
offence alleged to have been committed by the 
defendants under S. 193,1. P. C. And a person 
who was not a party to the previous proceedings 
in his private capacity has no right to appeal. 

3 C. W. N, 3 ; 37 Cal 13; 18 Mad. 4S4 Ref. 
( Harrison .J.) Prabh Dial v. Gurdit Singh. 

4 Lab. L. 7. 89 : (1922) Lah. 194 j 68 I, C. 46 

, 23 Cr I J. 510. 

-S 195 (1) (c) and 7 -Sanction to prosecute 

— Meaning of the words * or of some other court 
to which such court is subordinate 

Where the case has been tried in any Court 
other than that of a District and Sessions Judge 
or an Additional District and SesS*ons Judge to 
which the trial court is subordinate, the words 
“ or of some oLher Court to which such Court is 
subordinate*', m S, 195 (1) (c) read with sub 7 of 
the-same section do not include the High Court 


CRIM, PROCEDURE CODE (1898), S. IBS, 

and m virtue of merely having heard the appeal 
the High Comt is not empowered to grant sanc- 
tion to prosecute. 

34 I C. 654 , 35 All, 90 ,311 C. 340 Ref. to, 
41 Mad. 787 , 2 Lah 57 toll. {Martittcau and 
Harrison, JJ.) M Fazvl Ilahi v, Mohan Lal, 

(1922) Lah. 346. 

--S. 195 (11 (e ) — . Sanction — Witness — 

Prosecution for producing document alleged to be 
a forgery. 

It is open to a person to prosecute a witness 
under Ss, 469 and 471, I. P. C , without obtaining 
sanction under S, 195 (1) lc), Cr. P. Code, or even 
though a sanction so obtained has been revoked 
under S. 195 (6) ( Kennedy , 7, C, and Madgaonkar , 
A, J, C.) Bassarmal Awatmal v Emperor. 

15 S. L. R, 149 . 64 I. C. 511 . 23 Cr. L. J. 31. 

S. 195 (6) — Ap pi Hate Court — Power to 

take evidence . 

The Court exercising its powers as an Appellate 
Court under S, 195 [6) 4 Cr. P. Code has got ample 
powets to examine any number of wi tnesses or to 
take any evidence it thinks fit in order to satisfy 
itself whether it should or should not sanction, or 
direct the prosecution of any person 21 C W. N. 
269 followed; 53 Ind. Cas. 826 (1919) dist 
( Sultan Ahmed, J.) Ramdhari Ahir v . Emperor. 

(1922) Pat. 29 : (1922) P. 52. 

S. 195 (6) and (7)— High Court— Original 

Side— Order of single judge for prosecution — 
Appeal— Costs. 

An order of a single Judge of the High Court 
on the Original Side granting sanction to prose- 
cute js open to appeal to a Bench of the High 
Court Quaere : Whether the Court has power to 
order costs to be paid in a proceeding under S. 
195 Cr P, Code. ( Sir Walter Schwabc , C. J. 
Oldfield and Contts Trotter , JJ.) MuNISWAMI 
Mudaliar v. Rajaratnam Pillai 

16 L W 505 (F. B.) 

S 195 (0)— Order granting sanction — 

I Appeal — Sanction when to be granted . 

When there is inveterate enmity between the 
parties it is certainly not desirable nor in the 
interests of justice, that a power like a sanction 
should he placed m the hands of one of them S. 
195 (6) does not provide for interference by a 
third court but allows only one appeal. 22 I. C. 
322 , 20 I. C. 213 ; 30 I. C. 448 Rei. (Lyle A. J.C.) 
Nazir Hasan v. Mahomed Yamim. 

9 O, I. J. 282 : (1922) Oudh 225 ; 68 I. C. 414 : 

23 Cr It. J. 574. 

S. 195 Sub-3 (6) — Refusal of sanc- 
tion by As Collector— Dismissal of appeal by 
Commissioner— Second appeal to the Board of 
Revenue— Revision. 

Where on an appeal against an order of the 
Asst. Collector declining to sanction the prosecu- 
tion of a person under S. 467 I. p, C„ the Com- 
missioner without hearing the parties dismisses 
the appeal on the ground that he had no power 
to interfere, though the Commissioner's decision 
was wrong, it is not competent to the Board of 
Revenue to interfere with the order of the Com- 
missioner as no appeal or revision lies to the 
Board against the order. (Burn, J. M.) Raj 
Rani Kunwar v. Sheo Nakain Lal. 

L. R. 3 A. 78 (Bev*/ 
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S. 195 (6) — Sanction— Refusal by first 

court and appellate court — Revision— Power of 
High Court— C, P. Code S, 115 — Government of 
India Act. 

Where the first court aod the appellate court 
have both lefused sanction, there is no provision 
for any further appeal or application to the High 
Court. Even if the High Court has power under 
S. 115, C. P. Code or S 107 of the Government of 
India Act to interfere, it will not do so, where the 
courts below have refused sanction on a consider- 
ation of the entire evidence. 11 C. W. N. 195 , 5 C. 
L. J. 222 Ref, lo C W. N. 1026 appr. ( Ghose and 
Cuming , JJ .) Sakat Chandra Man dal v. Ram- 
sashi Roy. 26 C. W N. 1016 : 

36 C. L. J. 265 : 69 I. 0. 153 

S. 195 (6) and (7) — Sanction to pro- 
secute — Grant of sanction by single Judge — 
Appeal to High Court. 

An order of a single Judge of the High Court 
granting or refusing sanction under S 195 Cr. 
P. Code is open to appeal to the High Court 
Though generally speaking the Subordinate Court 
contemplated by S. 195 Cr P. Code is a court 
different from the court to which the appeals 
ordinarily lie, yet for purposes of S 195 a single 
Judge of the High Court is subordinate to the 
appellate Bench {Shah, A. J. C and Crump , J ) 
Abdul Latif Usman v. Haji Tar Mahomed. 

24 Rom. L. R. 817 : 68 1 C. 33 23 Cr. L. J. 497. 

S- 195 (6) and (7 )— Sanction to pro - 

stcute — Grant of, by single Judge of the High 
Court — Powers of revocation of division bench 
hearing appeals from the Original Side — Letters 
Patent cl. 15 — Judgment . 

A single Judge sitting on the Original Side of 
the High Court and giving sanction under S 195 
(l) Cr. P. Code for prosecution in respect ot an 
alleged offence committed in relation to procee- 
dings before him is subordinate to the Division 
Bench of the Appeliite Side hearing appeals 
from the original side of the High Court in the 
sense of sub. S. (6) as explained by sub, S. (7) of 
S 195 Cr. P. Code and the Division Bench has 
the power of revoking the sanction so granted 
Per Chief Jus' ice . A single Judge sitting on the 
Original Side is suboidinate to a Division Bench 
of the Appellate Side hearing appeals from the 
Original Side of the High Court within the mean- 
ing of S. 195 (6) Cr, P. Code. 

Per Coutis Trotter , J : Quaere Whether a single 
Judge sitting on the Original Side of the High 
Court is subordinate to a Division Bench of the 
appellate side of that court hearing appeals from 
the Original Side in any other sense and for any 
other purpose, {Schxvabe C. J. Oldfield and Coutts 
Trotter , 27.) Munisamy Mudaliar v. Raja- 
RATNAM PiLLAt. 43 M. L J. 375 : 

(1922) M. W. N 594 ;31I L. T. 237 . (H C ) : 

« , W. 365 : (1922) Mad. 495 (E. B.) 

* — 195 (6) and (7 )- Subordination of courts 
all cause Powers — If subordinate 
to District Judge. 

Where, a Munsif or Sub Judge exercises small 
cause powers only, ho is, subordinate to the Dis- 
ri^fudge f ot the purposes of S, 195, Cr, P. C. 


GRIM. PROCEDURE CODE (1898), S. 196. 

4 Pat L. J, 600 Ref ( Broadway , J.) Bhag Singh 
v. Emperor 4 U P L R. (Lah) 89 : 

(1922) Lah. 401: 67 I C. 832 . 23 Cr. L. J. 480. 

— S, 195 (7)— Perjury — Sanction — Contra- 

dictory statements in different courts — Sanction 
to be given by which court. 

Where an accused person is alleged + o have 
made contradictory statements in the court of 
an Honorary Magistrate, second class and in the 
court of a first class magistrate, smction for pro- 
secuuon for perjury can only be given by the 
court to which both the aforesaid courts are sub- 
ordinate and not by the sessions court. 30 P. R. 
1901 ; 2 Lah. 57 Ret, [Abdul Qadir, J.) Waryam 
Singhs; Emperor 

67 I. C. 817 : 23 Cr. L. J 465 : 
(1922) Lah, 394 (2) : 3 Lah L. J, 589. 

Ss. 196 and 197 —Member of village 

pane hay at— Complaint of offences under , Ss. 159 
and 171 E — Sanction. 

Where a member of a village panchayat was 
alleged to have bribed the 1st accused, for 
securing the vote of the latter in an election for the 
presidentship of the Court and against whom a 
complaint under S. 161, Penal Code, was lodged 
and returned by the Magistrate for want of sanc- 
ion from Government under S 3 of Act XXXIX 
of 1920 : 

Held (1) that a member of a village panchayat 
constituted by Madras Ac t II of 1920 is a Judge : 
(2) the general S 161, Penal Code, is not repealed 
by Act XXXIX of 1920 : (3) that when either of 
two sections applies a complaint under one of them 
alone is not bad and (4) that sanction from proper 
authorities is essential to institute proceedings 
under S. 161 or 171-E, Penal Code. [Oldfield and 
Kruhnan , JJ.) Ponnuswami Thevar In re. 

42 M, L J 139 15 L. W 199 ; 

30 M. L. T. 351 : (H C.) 
(1922) M. W. H, 122 : 65 1. C 612 : 

23 Cr. L. J. 148 : (19$») Mad. 62. 

S. 196— Offence under S. 121 or 121*4., 

I P. C., — Sanction— Requisites of, 

A sanction under S. 196, Cr P. C„ for the 
prosecution of the accused m the alternative for 
offences under S, 121 or under S. 121-A. of the 
Penal Code is not defective on the giound that it 
does not specify with sufficient clearness the 
section or the offence in respect of which it is 
given. 

Observations of Jenkins, C. J. in 37 C. 467 as to 
the requisites of a prooer sanction under S. 196 
Cr. P. C , relied on. [Oldfield and Knshnan , JJ.) 
Kunhi Kadir. In re. 42 M L. J. 108 : 

(1922) M W. H 71 : 30 M. L. T 125 (H. C.) : 

15 L. W. 311 : 65 I. C. 859 23 Cr L J 203 : 

(1922) Mad 126. 

S, 196 — Sanction of local Govt — Stgna- 

ture— Proof of. 

Under S. 196, Cr, P, Code, the sanction of the 
Local Govt, is made essential and this sanction 
must be conveyed in an order signed by the Chief 
Secretary to the Government, An order signed by 
Deputy Secretary on behalf ot the Chief Secre- 
tary is not legal and the proceedings initiated 
thereon must be quashed. 35 Cal 141 Ref 
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{Walmsley ai d Suhrawardy JJ .) Md Oziullah 
v, Beni Madhab CHowdhury 26 C. W. N 878 ' 
36 C. L. J 180 . (1922) Cal. 298 

— Ss. 197 and 195 — Practising pleader 

— Order of Dt. Judge under S. 197 — Revision . 

Wnere a District Judge gives sanction under 
S. 197, Or. P. C , to a practising vakil to prose- 
cute a sub-judge for alleged offences under Ss. 
500, 504 and 505, I. P. C. in connection with an 
incident which occurred while the sub judge was 
hearing a case in his court. 

Held, that an application for revision to the 
High Court was not maintainable as the order 
complained of was an executive and not a judicial 
order- The distinction between Ss, 197 and 195 
of the Code explained ( Martmeau , J ,) Ali Husa- 
in Khan v Habcharan Das 2 Lah. 305 : 

4 U. P. L. R (Lah ) 47 : 35 P. L. R 1922 : 

(1922) Lah. 146 : 65 I. C. 545 * 23 Cr. L. J. 113. 

— — S, 197 — Sanction for prosecution — 
Forest ranger, 

A Forest ranger in the Central Provinces is not 
a public servant not removable from his office 
without the sanction of the Government of India 
or the local Government Consequently no sanc- 
ction under S. 197 of the Cr, P. Code is necessary 
before the court can take cognisance of an 
offence under S, 347 of the Penal Code. ( Kotval , 
A. J C) Kripa Singh v. Emperor. 

(1922) Rag. 121 : 67 I. C. 349 : 23 Cr. L. J. 397 

— —3ec. 197 — Sanction of Local Government 

— DeUgatiou of authority. 

Whe e prosecutions under Ss. 384 and 161 I. P. 
C. were instituted against a Zilladar without the 
sanction of the Local Government but with the 
sanction of the Chief Engineer, although the 
Local Government had delegated the power of 
appointment, suspension and removal of Zilladars 
to the Chief Engineer, Held : as the accused was 
appointed at time when the powers of appoint- 
ment, suspension and removal of Zilladar were 
vested in the Local Government alone, the cases 
could not proceed without the necessary sanction 
under S, 197 Cr P. C. (Abdul Raoof J.) The 
Crown v. Lala Khan Chand. (1922) Lah 337. 

— S. 198 — Complaint by official superior 
of person aggrieved, 

A comolaint of an offence under S. 500 I, P. C. 
should be made by the person aggiieved but not 
by his official superior 26 M. 43 Ref, ( Simpson , 
4, J, C .) Gaya Barhai v King Emperor. 

9 0 L. J. 342 : 4 U P. L. R. (0 C.) 81 : 

69 I. C. 81 : 23 Cr L. J, 641. 

Ss.199 and 345 — Abduction— Com plaint 

by husband— Compounding of offence . 

Though it is competent to a person having the 
care of a woman on behalf of her husband to 
prefer a complaint under S 498 I. P C. such 
person cannot compound the offence and an 
acquittal based on such composition is illegal 
(Broadway,},) Mahbub Ali Khan v. Emperor. 

4 Lah. L. J. 488 

" * 199 — Complaint — Meaning — Com- 

plaint to police not enough 

The complaint referred in S. 199 Cr P, C. 
must be to a Magistrate A complaint to the 


CRIM PROCEDURE CODE (1898), S. 202. 

Police is not sufficient under that section. 
(Knshnan, J.) Armuga Mud a liar In re. 

43 M. L. J 564 : 31 H L T 254 (H C.) : 

16 L. W. 494 : (1922) M. W K 801 : 

68 1. C. 624 23 Cr. L J. 592. 

'S 199 — Complaint by husband — Disso- 
lution of marriage before complaint . 

The words m S 199 Cr P. Code “the husband 
of the woman’' are simply intended to pomt to 
the particular person who has the right to start 
proceedings and a man does not cease to be “the 
husband of the woman’ within S. 199 Cr P 
Code, merely because the marriage fie has been 
dissolved. The right to start proceedings is given 
to ffm simply because he is the person aggrieved 
The dissolution of the marriage does not take 
away from the complainant the right to lodge a 
complaint. (Chevis, J ) Dhanna Singh v, 
Emperor 67 I. C 734 : 23 Cr. L. J. 462 

S 199 — Minor husband — If can com- 
plain. 

Whereas in some cases the Code does not pro- 
vide for representation of a minor, [see for in- 
stance S. 345 (iv)] there is no such provision in 
S. 199. There is nothing to prevent a husband 
under the age of 18 from lodging a complaint. 
Except where the husband is absent the fatber- 
in-law cannot lodge a complaint even though the 
husband be a minor, ( Chevis , J ) WaLia v. The 
Crown. (1922) Lah. 168 : 68 I. 0. 837 : 

23 Cr. L, J. 613. 

Ss. 200 and 537— Complaint — Omis- 
sion -of Magistrate to examine complainant — 
Irregularity. 

Where a Magistrate takes cognizance of an 
offence or compiamt he is bound to examine the 
complainant under S. 200 and in an ordinary case, 
the omission to do so is a serious irregularity 
justifying interference in revision. 30 C. 923 foil. 
(. Ramesam , /.) Ramaswami Aiyangar In re. 

43 M. L. J. 710 : 16 L. W. 220 : 

(19221 M. W. N. 681 : (1922) Mad. 443. 

S 200 — Examination of complainant — 

Obligatory — Transfer of case for enquiry only — 
Illegal , 

The provisions of S. 200 Cr. P. Code, make it 
illegal for a magistrate to whom a complaint is 
presented to deal with it in any way without 
examining the complainant. 

A transfer of a cise to a subordinate magistrate 
merely for the purpose of An enquiry is not 
permissible. { Kennedy J . C. and Kemp A. J. C.) 
Mulch and Pamandar v. Kessoomal Ram- 
chand. 15 S L. R, 200 : 

66 I. C, 179 : 23 Cr. L. J, 243. 

Ss. 202, 203 and 204 — Complaint 

— Preliminary enquiry — Police finding com- 
plaint to be false ■* — Direction for trial. 

A Magistrate not being satisQed with a com- 
plaint sent it to the police for enquiry and report 
under S. 202 Cr P. Code. The pohee stated that 
fhe report was false and that a civil suit between 
the parties was pending Held that the 
magistrate was not thereafter justified in direct- 
ing the submission of a charge sheet merely 
because he wanted to ascertain the truth of the 
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complaint (Jwala Prasad, J ,) Rampabitar 
Singh j». Kasim Ali Khan 67 1. C. 499 

23 Cr I. J. 403, 

Ss 202, 203 and ’204— Countei -com- 
plaints — Enquiry and repot t — Order postponing 
other case — Legality of. 

Two counter complainants preferred com 
plaints before a Sub-Divisional Magistrate who 
referred them to a Sub. Deputy Collector for 
enquiry and report. On receipt of the report he 
issued process in one case and directed the 
counter case to be put up after the disposal of 
the former. Held that the action of the 
Magistrate was not illegal and the High Court 
could not interfere in revision {Jwala Prasad. 
J ) Lalji Singh v Naurangi Lal, 

(1922) Eat. 304 : 3 Pat. L. T. 764 

S 202 — Local investigation and inquiry 

by magistrate — Legality of. 

Under S. 202 Cr. P. Code the magistrate has 
the option of only one out of two alternatives, viz , 
either to inquire into the case himself or direct a 
previous local investigation. He cannot have 
recourse to both ihe alternatives and if he chooses 
to inquire into the case himself, an order direct- 
ing local investigation is irregular. (Lindsay, J.) 
Durga Prasad v. Emperor. 

44 All 550 : 20 A L. J. 355 : (1922) AIL 211 : 

L, R. 3 A. 76 Cr. : 66 I, C, 423 : 23 Cr L. J. 279. 

. Ss. 202 and 203 — Complaint — Refusal to 

issue process — Illegality. 

Where a complainant put in a complaint accu- 
sing the opposite party of mischief and theft the 
Magistrate directed notice to be served on the 
opposite party to show cause why process should 
not issue against him. The opposite party put 
in a petition and engaged a pleader to show cause 
and the Magistrate after hearing the pleader 
refused to issue any process against the opposite 
party. Held that ihe procedure adopted by the 
Magistrate was irregular and improper and m 
direct contravention of Ss 202 and 203 Cr P 
Code. 21 C. W. N, 127 foil, [Sanderson, C . J 
and C hot z tier. J,) Chandi Charan Mitra v. 
Manindra Chandra Roy. 36 C, L. J. 414 

— Ss. 203 and 204 (3) — Dismissal of case — 

Further enquiry — Order for notice . 

In the case of a dismissal under S. 203 or S. 
204 J3), Cr. P. Code, notice to the other side is not 
desirable. The other side having had no notice 
and the proceedings not having reached the stage 
of summoning them as accused persons, such cases 
are distinguishable from cases in which the 
accused have been tried and disc arged. 

.Until the accused has been brought before the 
Court either by summons or by warrant he should 
not be allowed to come before the Court at all 
15 Cal, 608 foil. 

who is not being tried for an offence is 
^Ofa^aqcu^d person, 32 Cal. 1088, foil. Where 
; a if orther enquiry is directed by a Sessions Judge, 

I^puty^ Magistrate has no jurisdiction to issue 
summons before making a j udicial enquiry. ( Roe [ 
tfiwi QouttsrJ.) S&BONARAIN SlNGH Z>. R\MPERTAB 

. (1922) Eat, 31 ; (1922) E. 54. 


CRIK PROCEDURE CODE (1898), S 215- 

Ss 203 and 209 — Magistrate — Coni' 

mitment — Discretion — Weight due to evidence — 
Discharge of accused. 

It is quite within the discretion of a magistrate 
holding a preliminary inquiry to weigh the evi- 
dence and discredit the same if necessary. He is 
not bound to commit the accused to the Sessions 
merely because there is some evidence, if he 
thinks that those portions of the evidence essential 
to make out the charge were not reliable 

28 I C 741; 1922 M. W N. 18 Ref. ( ScJmabe , 
C J. and Knshnan , J.) Naramban In re. 

15 L. W. 552 : (1922) Iff. W. N 326 : 

(1922) Mad. 195. 

Ss. 205 and 353 — * Accused — Gosha 

lady — Power to dispense with personal attend - 
ance. 

A Sessions Judge has under the Code of 
Criminal Procedure, power to dispense with the 
personal attendance of the accused and permit 
her to appear by pleader during the Sessions trial. 
In view of the habits and customs of the country 
and the social stigma that attaches to Gosha 
ladies breaking purda, it will be in the interests of 
justice that they should not be compelled to 
appear in public at least until they are convicted. 
[Kumaraswami Sastn, J ) Sri Sri Sri Kanda- 
mani Devi. In re 45 Mad. 359 : 

42 M. L J. 337 : (1922) M W N. 165 : 

15 L. W, 550 * 30 M I. T. 346 (H. C.) : 

(1922) Mad 79 : 66 I. C 330 : 

23 Cr. I. J, 266) 

S. 209 — Discharge — Sessions case — 

Jurisdiction to weigh evidence « 

What the Magistrate has under S 209, Cr. P. C , 
to see is whether the evidence is such as to render 
the case a fit one for the jury to decide between 
conflicting piobabilities or, whether it dearly 
points out to there being no pnma facie case for 
the accused to meet. In arriving at a decision the 
committing Magistrate has discretion and power 
to weigh the evidence. 

To hold that, where there is some evidence, 
however untrustworthy in the Magistrate's opin* 
ion, he is bound to commit a person for trial will 
be to make the preliminary enquiry a mere matter 
of form. [Kumaraswami Sastri. ].) Ponniah 
Thirumalai Vandaya Thevar In re 

42 M. L. J. 49 : (1922) M W. N, 13 : 
16 L W. 460 : (1922) Mad. 43 : 

65 I. C. 993 * 23 Cr. L. J 209. 

S. 209— Sessions case — Inquiry by 

Magistrate— Powers of discharge. 

In a case triable by a Sessions Judge, where 
the magistrate making the inquiry com^s to the 
conclusion that the prosecution evidence is not 
worthy of credit, he has power to discharge the 
accused. ( Martineau,J ) Ahmad?/, Emperor, 
68 X. C. 825 : 23 Cr D. J. 601. 

S. 213 (2 ) — Case triable by court of 

session— Power of Magistrate to discharge Suffi- 
cient grounds, See (1921) Dig. Col. 431 Mahomed 
Abdul Hadi v Baldeo Sahai 44 A, 57; 

(1922) All. 168. 

— “ — 215 fmd 423 — Commitment— Quash- 
ing of. , * 
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Where a Sessions Judge commits undei S, 423 
Cr, P* C. the question of quashing it does not 
arise, but the order can be dealt with m the 
exercise of the revmonal powers. ( Macgrcgor , 
/.) Emperor v. Nga Thet She. 

1 Bur, I J. 250. 

Ss. 227, 241, 255. 257, 342 — Alter 

afton or addition of charges — Procedure . 

Ss. 255 to 257 of the Code have no application 
to a case when a charge is altered or added to. S 
432 has consequently no application when the 
accused were already called on to enter on their 
defence prior to the alteration or the additon of 
the charge. The procedure for the trial in legard 
to the alteration or addition of charge is laid 
down in sections 227 to 231 of the Code: scope of 
sections considered. 

The addition or the alteration of a charge does 
not open up the trial from the beginning and 
the court may immediately proceed with the trial 
if it is of opinion that there will be no prejudice to 
the accused. (Jwala Prasad and Ad aim, JJ.) 
Shamlal Kalwar v y Emperor. 

1 Pat. 54 : (1922) P. 393 : 3 P. I. T. 91 * 
65 I. C. 610 : 23 Cr. L. J 146 

Ss. 233. and 235 — Distinct offences 

— Separate charge — Several offences comprised 
in one charge. 

A charge relating to more than one distinct 
offence is bad in law. But the whole trial is not 
vitiated because a particular charge was in 
contravention of S. 233 Cr P. Code Where the 
alleged offences were a series of acts arising ou- 
of one and the same transaction and there was 
nothing to prevent all these matters being put 
before the coutt if they had been contained in 
separate charges instead of their being included 
in one charge ; the court maintained the sentence 
and conviction under S. 147 1. P, C. and set 
aside the convictions under S 149 read with 
Ss, 323 and 325 I. PC {Sanderson, C. J and 
Panton, J.) Radha Nath Karmakar v. Em 
PEROR, 36 C. L. J. 149. 

— Ss. 233, 272, 285 and 537— Five 

accused — Separate charges — Separate trials — 
Necessity 

The simultaneous hearing of two cases by one 
set of assessors is more than a mere irregularity. 
The mere fact that there are separate and com- 
plete records with separate judgments in each 
case is not sufficient compliance with law in a 
case where the trials are to be distinct. Where 
there are five accused of several offences regarding 
the same property, their trial should not he con- 
ducted piecemeal but the judge might adjourn one 
case under S. 344, Cr. P. Code while taking 
up the other. 6 C, 96 ; 20 C. 537 ; 25 M. 61, Rel. 
(Duckworth J*) Eusoof v. Emperor. 

11 L. B* R. 73 : 64 I, C. 833 : 23 Cr. L. J. 49. 

Ss. 233 and 434 — Misjoinder of 

charges-Several acts of defalcation- False entries . 

Each false entry which amounts to an act of 
falsification constitutes a separate offence although 
a number of false entries might be proved to 
cover one defalcation. Where there are two acts 
of defalcation covered by two false entries and 
the only thing to connect them together was the 
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fact that the goods were received on the 
same d^y from t ie same depositor, a joint trial 
m respect of them is illegal. 26 C 560 ; 41 C 772 
Ref. (Spencer and Ramesam , JJ.) Chakrakodi 
Sham a Sastri v. Emperor. 

(1922) M W. N. 476 : (1922) Mad, 435 ! 

S. 233 — Perjury — Joint trial of several 

accused — Legah ty . 

The joint trial of several accused persons for 
perjury is illegal. The accused are in such a case 
prejudiced as each is deprived of the advantage 
ol calling the otheis to give evidence (Abdul 
Raoof, J .) Lachhman Singh v. Empfror 

67 I. C. 615 * 23 Cr, L. J. 439 

Ss. 233 and 537— Separate offences 

— Distinct charges — Omission to frame — Effect of 
— Irregularity. 

S. 233, Cr. P, Code, no doubt requires that for 
every distinct offence of which any person is 
accused there should be a separate charge But 
under Ss 225 and 537, Cr P. Code the omission 
to comply w,th S. 233 Cr. P. Code is immaterial 
unless the accused was in fact misled by the 
error and it has occasioned a fa lure of justice, 
41 C. 66, 19 C W, N, 972 foil, (Fawcett, J C. 
and Kincaid, A. J C.) Emperor v Merrali 
Jb achat 66 X. C 672 : 23 Cr. L, J. 320. 

S. 234 — Cumulative charges under 

Ss. 411 and 414 1. P. C. — Piocccding changed at 
the end of trial and striking out rest — Procedure 
— Legality 

The joinder of changes under Ss. 411 and 414 
of the Penal Code is bad and vitiates the whole 
trial. If the charges had be j n framed in the 
alternative, it might have been good under S. 236 
Cr. P C. The eri or cannot be remedied by the 
Judge saying in his judgment that he would 
proceed only an the charges legally joined. Any 
triking out of the charges should have been 
done be ore concluding the trial and the accusecl 
should have been given an opportunity of making 
such defence as he thought fit on the charges as 
amended, (Newbould and Ghose , JJ ) Ghetto 
Kalwar Emperor 49 Cal. 555: (1922) Cal. 401. 

Ss| 234 and 235 — Joinder of charges 

— Offences ; under Ss. 408 and 477 A.LP. Code . 

Ss 234 and 235 Cr. P. Cocfe do not Warrant the 
joinder of three charges under S. 408 I. P. C, and 
one under S. 477 A, I. P. C. against the Accused in 
one trial. 32 A 219 foil. (Gokul Prasad , /.) 
Shuja Uddin Ahmad v. Emperor. 

44 A. 540 : 20 A. I. J. 320 : L. R. 3 A 81 Cr : 

(1922) All. 214 : 66 I C. 322 : 

23 Cr. L J 258. 

Ss 234 and 239 —Joint trial— Theft 

and dishonest possession of the stolen arhcle 
knowing it to be such — If one ti aniaction. 

Theft of two bicycles and the dishonest posses- 
sion of them by diffeient persons knowing them 
to be stolen, form one transaction, even though the 
receipt is not simultaneous with the theft, 6 Bom. 
L. R. 517 followed. The joint trial of all the 
persons is not bad in law. (Stuart, J.) ANWAR 
v. Emperor. 44 A. 276: 20 A. D. J 96 ; 

X, R 3. All 10 (Cr.)': (1922) A. 208 : 

67 I C f 510 : 23 Cr I. J. 414, 


Y— 30 
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Ss. 234 and 23 d— Misjoinder of charges 

— Passing counterfeit coins— Joint trial . 

. Where two persons were jointly tried and 
convicted of passing counterfeit coins on three 
different occasions to three different persons on 
the same day the trial was not bad for misjoinder 
of charges. {Wallace, J .) Kovaganti alias 
Nallagonda Appiah In re. 16 L. W. 831 

69 X. C 447 : 23 Cr. L. Z. 719. 


-3s 235 and 


239 —Dacoity 
-Joint trial. 
dacoits assembled 


Several 


offences by some gang ■ 

Where a gang of dacoits assembled on a 
highway for robbing passers by and in the course 
&i the dacoity several offences were committed 
by them. Held that all these offences were 
committed in the course of the same transaction 
It was not material whether all the members of 
.the gang took an active part in each dacoity 
( Stuart and Ryves, JJ.) Ram Prasad v. Emperor 

20 A. L J. 926. 

Ss. 235 and 23 6— Joint trial — Different 

offences tn respect of different peisous — Penal 
Code, Ss 109 and 4 77 

It was alleged that the accused induced ten 
different persons to affix their thumb impressions 
on blank paper representing that they had to do 
it under a Government order in connection with 
the census. Subsequently the accused used the 
thumb impressions for the purposes of extorting 
money from the persons who affixed lhem. Held. 
that the joiut trial of the accused on a consolida- 
ted complaint of these 10 persons was illegal and 
bad. ( Kanhaiya Lai , J. C.) Girja Dayal v. 
Emperor. 25 0. C. 151 : (1922) Oudh 250. 

-S. 235 — Joint trial— Offences under 
- Illegality . 


Ss. 366 and 147. 7. P. C. 

Where a number of accused are being charged 
and tried under Ss. 147. and 366 I,P. C, a joinder 
•f a charge against one of the accused under 
S. 376. I,P.C, is illegal. {Abdul Qadir , /.) Khizar 
v. EImperor, 4 Lah. L. J. 322 : 

(1922) Lah. 410. 

S, 235 —Joinder of charges— Theft and 

chedting — Procedure— Evidence of theft , if ad- 
missible to prove cheating . 

The accused was charged at one trial with 
Offences under Ss 420 and 380 I. P. 0 alleged to 
have been committed under the following circum- 
stances The complainant was taken to a shop by 
the accused and was induced by him to try a bar 
of .silver which on subsequent examination, 
proved to be base metal covered with a thin 
cqating of sjlver On the same night the accused 
in whose bouse the complainant was staying stole 
the silver bar. Held that though the two offences 
under Ss. 380 and 420, 1. P. C. were nut committ- 
ed in the course of the same transaction within S. 
Cr, P. Code, still the evidence which went to 
►fish the charge under S. 380 I, P, C. was 
as showing dishonest intention in 
offence under S. 420 I. P. C; and 
fchgrebs$ been no prejudice to the accused 
ia|^s not bad, {Ryves. /.) Bechai v. 
it a** . mb 4* * , 20 A, L J 324 

#1 ^ 7^ % • (1922) All 214 : 

^ Vl50;23Cr L. J 671 


CRIM. PROCEDURE CORE (18981, S. 239. 

S. 235 — Offences under Ss. 500 and 501 

/» P, C — Joint tiial of two persons . 

On a complaint, two accused were put on 
their trial on charges under Ss 500 and 501 I. 
P, C. and convicted under S. 505, BM the joint 
tiial was illegal (Ghose and Cuming , JJ) 
Ashutosh Das Gupta v . Purna Chandra 
Ghosh* 36 C. L. J. 287. 

3s 235 (1) and 537— Misjoinder of 

charges— Theft— Assault — Offences committed 
on different occasions— Joint trial — Irregularity 
— Tiial if illegal. See (1<*21) Dig. Col. 433. 
Ganda Singh v Emperor. 3 P. L R. 1922 * 

(1922) Lah 433. 


S. 238— Accused charged with one ’ 

offence — Conviction on another— Legality of. 

Though a magistrate has power under S„ 238 
Cr. P. Code to convict the accused of a different 
charge from what he was orignally accused of, 
this must be done only m cases where the 
accused was not in any way prejudiced by the 
conviction on the new charge. The accused 
person is entitled to know with certainty and 
accuracy the exact nature of the charge brought 
against him, and, unless he has tins knowledge 
he must be seriously prejudiced in his defence, 
44 C. 358 : 11 C. 106 Rel. (Jwala Prasad , J .) 
Balkeshwar Singh v Emperor. 

3 Pat. L T. 322 : 65 I. C. 546 : 

23 Cr. L. J. 114 : H922) P. 5. 

Ss 238 and 535 —Charge under S. 147 

1. P. C.— Conviction of abetment of assault— Con- 
viction under S 353* 7.P C — Legality. 

A person charged with an offence under S. 147, 
I. P. C. cannot be convicted of the abetment of 
an assault, which was the alleged common object 
of the assembly 33 M. 264 But a conviction 
under S. 352, I. P. C, (i, e.) of assault is maintain- 
able on a charge under S. 147 I. P. C. o I Q. 455 
19 M. L. J 487 41 I C. 828 Ref. (1 Odgers , /.) 
Muthukanaku Pillai o. Emperor. 

15 L. W. 583 ; (1922) M. W. N. 182 I 
(1922) Mad. 110 : 65 I. C. 862 : 

23 Cr. L. J. 206. 



S. 23 d— Joint trial— Discretion of court 

—Conspiracy— Acts of cheating. 

In a trial for conspiracy, acts of cheating done 
in pursuance thereof can be tried, as they form 
part of the same transaction. Even in the absent 
of a charge, as the acts of cheatingcould be pitt- 
ed to support the conspiracy* there is no i« regular 
rtyor impioper exercise of discretion in not- 
trying the charges separately, The legality of a 
joint trial depends on the accusation and not on 
the result of the trial. (Newhpuld and 
« wrdy,J}«) Abdul Salim v. Emperor. 

49 Cal. 573 ; (1922) CaL 107 : 26 C. W, K, 680 : 

35 C. L. J, 279 : 69 I. C. 145* 23 Cr. L, J, 657. 

Ss. 239 and 587 Joint trial — Mis- 
joinder of charges— Theft— Riot— Murder— Ille- 
gality. 

The foundation for the procedure sanctioned. by i 
S. 239 Cr, P, Code is the association of two or 
more persons concurring from start to finish to 
attain the same end. A peries of acts separated* 
byonteryals qf time afe not excluded from tfee f 
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purview of S-239 Cr.P. Cede, provided that those 
joiotly tried have been directed to one and the 
same object. ve 30 B 49 Bef. Indeed it often 
happens that two or more offences which are 
admittedly committed m the same transaction 
are separated by intervals of time , and it is 
nowhere laid down that unless the otiences are 
committed at one and the same time, they cannot 
be included m one indictment Held that a joint 
trial of 4 accused for riot, theft and murder was 
illegal as some of them did not participate in 
the riot (Shadilal C. J. and Abdul Q nadir , J ) 
Mahomed Shah v. Emperor 

23 Cr L J 268 66 I. C. 332. 

S 239 — Joint trial — Receiving stolen 

property — Same transaction — Legality . 

Where two persons were tried undei S 411 I. 
P. C. and beyond the fact the proDerties were 
both stolen from the same person, there was 
nothing to connect them together, the joint trial 
is illegal. ( Rafique , /.) Moosan v. King 
Emperor. (1922) All. 459 (1) : 20 A. I. J. 563 * 

L. R. 3 A 98 Cr. 

— - — “-S. 239— Joint trial — Theft and dis- 
honest possession of article knowing it to be 
stolen— Ifone transaction See CR. F. Code, 
$s. 234 and 239, . L, R. 3 A. 10 (Cr ) 

— Ss. 239 and 537 — Joint trial of two 

accused persons— -One charged under S . 302 and 
the other under, S. 202, I. P. C.— Joint trial illegal 
See (1921) Dig. Col. 434. Ratan Singh v Empe- 
ror. 64 I C. 376 * 23 Cr. L. J- 8 

* — S, 239 — Misjoinder — Inconsistent alle- 

gations against the accused— Joint tiial bad , 

Where the allegations agunst the two accused 
are mutually exclusive, that is to say, whpre the 
ca^se is that either the one or the other of the 
accused committed the offence, they cannot be 
tried together,, ( Tharrawaddy \ S. M.) Kyaw 
Dwe v, Emperor. 1 Bur. L. J. 69 

S. 239— Offence under S, 332 I. P. C — 

Isolated assaulH—No common intention — Joint 
trial. 

Where a number of peisons in a crowd were 
charged under S 332 1. P. C. for causing hurt to 
Some policemen and it was found that tne accus- 
ed were not actuated by any common object, 
Held that the joint trial of all the persons was 
illegal In the absence of any common intention 
S« 34 I. P. C. does not apply, {Ryes, J .) Fateh 
Chand v Emperor 20 A. L. J. 706 . 

L, R. 3 A. 130 Cr : (1922) All, 428 : 

68 X. C. 820 : 23 Cr. L. J. 596. 

Ss. 239 and 531— Offence under S. 411 

T. F. C, — Joint trial of three accused — No stolen 
property in. joint possession — Joint trial illegal 
See (1921) Dig Col. 433 Jiwan v. Emperor. 

67 I. C 505 : 23 Cr. L. J. 409. 

S. 239— Same transaction— Joint trial 

for offences— Dacoity — Receipt of stolen property 

Where in the course of the same transaction 
the offence of dacoity and two other offences of 
receiving property known to ha^e been stolen 
in* the commission of a dacoity are alleged to 


j CRIM PROCEDURE CODE (1898), S.250. 

have been committed. Held, that a joint tr'al 
was permissible under S 239 Cr. P. Code 6 Bom. 
L. R. 517 Rci. ( Stuart , J ) Durga Prasad v. 
Emperor I. R. 3 A 198 Cr. 

20 A L J. 981 

S 239— Same transaction — Keeping a 

gaming house— Using it — Joint trial . 

The trial of the owner or keeper of a common 
gaming house under S. 3 of Act III of 1867 to- 
gether with the trial of persons found gaming or 
present for the purpose of gaming in such house 
under S 4 in one trial is not illegal. It is always 
necessary to justify a joint trial and to point out 
the provisions under which it can be held The 
separate trial is the rule, the joint trial is the 
exception, and this trial can only be justified if 
the provisions of S. 239 Cr. P Code have applica- 
tion. { Stuart , J,) Ganeshi Lal v. Emperor. 

20 A. L. J. 967 : L. R. 3 A. 191. 

S. 239 - Same transaction. — 7'est o/— 

Genet al de f amatory statements —Single trial . 

It is not possible to frame a comprehensive 
formula of universal application to determine 
whether two or more acts constitute the same 
transaction ; but circumstances which must bear 
on the determination of the ques ion m an indi- 
vidual case may easily be indicated ; they are 
proximity of time, units or proximity of place, 
continuity of action and community of purpose 
or design. This is a good working test of what 
should or should not be regarded as the same 
transaction Where certain petitioners ordered 
to show cause why they should not be prosecuted 
under S 188 I.P C for disobeying an order under 
S. 144 made several defamatory statements 
against the complai ant couched in different but 
containing in substance the same allegations, 
Held that the petitioners could be jointly tried 
under S. 239 C P Code. 42 Cal. 597 foil. [Walm- 
sley and SuJuiawardy, //.) Banga Chandra De 
v. Annoda Charan Chowdhury. 

35 C, 1 J. 527 : (1922) Cal. 70, 

S. 248— Complaint against several — 

Withdrawal against some — Effect of. 

If a co n pi amt is made against several persons 
and is withdrawn against some of the accusfed 
with the permission of the Magistrate, it does not 
amount to a withdrawal of the complaint against 
the other accused 19 A L, J. 374 foil, 41 M. 37 
ref. 531 1 C 824 : 7 C. W. N. 175 diss- ( Kanhaiya 
Lal, A. J. C.) Rohti Singh v. MuKhdum KaI> 
war. 9 0. L J 54 1 (1922) OndB 145 r 

66 I. C. 335 i 23 Ci*> I. J, 27l. 

S. 250 — Award of compensation by 

Magistrate— Case triable by Sessions. 

Where a case is ordinarily triable by a Court of 
Sessions but is actually tried by a Magistrate, it' 
is not competent to him to award compensation 
under S. 250 of the Cr P. Code, f Pratt, /.) Ma‘ 
E. Dok v. Maung Po Than. 1 Bur. L. J. 38 J 
65 I, C. 513 * 23 Cr. I.. J. 289. 

—8, 250— Compensation — Offence not 

triable by magistrate. 

A magistrate can award compensation under 
S 250 (1) only in cases which are triable by him* 
Hence where the offence i$ triable only 6y‘sf 
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higher criminal court a magistrate's ordei award- 
ing comoensat’on is illegal {Lindsay, J.) Sarup 
Sonar v . Kam Sdndar Thakurain. 

20 A. L J. 433 - (1922) All. 188 • 
66 I Ct 671 * 23 Cr L. J. 319. 


S, 250 - Compensation — Order for— 

Facts constituting offence triable by Sessions 
Court — Magistrate piocecding to try the case as 
coming under different offence triable by him — 
Legality of procedure Sec (1921) Dig Col. 436 
MahagaNam Venkatarayan v. Kodi Venkat- 
RAYAR. 45 Mad. 29 . (1922) Mad 223 : 

66 I. C. 72 : 23 Cr- L. J 232. 

~ — S. 250 — Compensation — Order for — 

Vexatious complaint — No evidence adduced — 
Caw thrown out. 

Where a person lodged a complaint against 
others accusing them of cutting and carrying 
away his crops and obtained a warrant for their 
arrest, and put them to rhe inconvenience of 
attending the Court and compelled them to execu e 
bonds for their attendance and then, having attain- 
ed his object of harassing them, informed the Court 
that the case might be filed as be d d not wish to 
produce evidence, he can be properly ordere to 
pay compensation under S. 250 of the Criminal 
Procedure Code. (Mart mean, J.) Chand\n Singh 
Emperor. 18 P X, R. (1922) * 64 I. 0 369 : 

23 Cr. I. J. 1 

~~ s - 250*— Order jor compensation— Fri- 
volous complaint— Oppot tumty to show cause . 

Before an order for payment of compensation 
finders 250 Cr. P Code is made on the ground 
. llle complaint being frh olous or vexatious, the 
complainant rpust be given an opportunity of 
showing cause why such order should not be 
passed A. J, C. Crump . /.) Mahadev 

Ham Krishna Karkare In ; e. 

24 Bom L. It, 805 : (1-922) Bom 409 - 
68 I. C. 414 23 Cr, X J 575. 

Ss 250 end 107- Ordir for compcn - 
parfton Initiation of proceedings under S. 107 

* P ’ Code xs applicable in a case 

instituted by complaint or on information given 
to a Police officer or to a Magistrate whereupon 
a person is accused before a magistral of an 
offence . S. 250 does not apply to an enau'iv 
tinder S. 107 Cr P Code instituted at the^ms- 
ance of private persons 7 A 743 15 A foil 
Xyues, J.) Mannu Khan «r. Chandi’ Prasad ' 
(1922) All 321 : 4 XS P. X. R. (A ) 161 * 

67 I. C. 826 : 23 Cr. X J, 474 * 

B. B. 3 A. 147 (Cr) * 20 A L. J. 624. 


CBIM PR0CEDUBE CODE (189§), S 257. 

P. Code. (Jwala Prasad , J ) DeonaraiN Mahxo 
v Chhatoo Raut. 3 Pat X. T. 203 : 

(1922) P. 157 . 66 I. C 325 23. Cr X. J 261. 

~~~S. 252—Heaung a complaint — Mean- 
ing of— Examination qh oath . * 

c I, c S m P lai , nant wilhu » the meaning' of 

f • 252 » Cr * p * Code, does not involve his examma- 
t °n °° oath and the trial in a warrant case is not 
irregular merely because it did not begin with an 
examination of the complainant by the Court 
(i Oldfield and Krishna n, JJ ) Kunhi Kadir In re 
42 M X. J, 108 : (1922) M W N, 71 ; 
30 M. X. T. 125 : 15 X W. 311 • 
6o I C. 859 : 23 Or X. J. 203 : (1922) Mad 126.* 

” £ s * 253 and (a )— Scope ' of— Dis- 

charge— Fresh prosecution. 

An accused person cannot be summarily tried 
m several courts on the same facts, although the 
complainants in the several cases may be diffe- 
rent Though an order of discharge undei S 494 
(a) or S. 253 Cr P Code in a warrant case does 
not necessarily prevent the magistrate from tak- 
ing cognisance of a complaint on the. same facts, 
an order of discharge cannot be set aside and 
prosecution started afresh unless there are new 
materials before the magistrate which were not 
before him formerly, and upon those mateuils 
there is a probability of the conviction of the 
accused persons. (Jwala P>asad,J.) Biso Ram v. 
Emperor. - ( 1922 ) p, 372 . 

23 Cr X. J. 236 : 66 I. C. 76. 


~ ~ Ss ‘ 250 M and 367 and 424 -Order 

Conten7s P of ~ ****** ~ 

The direction * in proviso (a) to S. 250 Cr P 
Coders mandatory and the magistrate i s bound 
to^w^ider the objections raised by the complai- 
anff to record a judgment with reasons; A 
the cause Shown is not 
is insufficient. 25 I. C. 994 foil A 

.*\Pi. C °? eis bound to record a 
Jud|mept m ^ccordance witb?s 367 and 424 Cr ' 


Ss ■ 255, 256, 257 — Alteration or addi- 

ti on of obai ges— Appl icabi hty. See Cr. P. Code, 
S ' 227 ETC - 3 Pat. L ^91, 

Ss 256, 342 and 537 — Wat rant Case — - 
Recalling pi oseeu^on witnesses for cioss-exami - 
nation Omission to examine, accused — Effect of , 
Where the prosecution witnesses have been 
recalled for further cross examination in a 
warrant case under S. 256 Cr P. Code; the 
omission of the Court to examine the accused 
thereafter is a serious i r regular Ify or" illegality 
vitiating the trial ~ & J 

If the accused is entitled to an opportunity of 
stating his case to the court, the failure t 0 allow 
him to do so vitiates the trial, 41 C 743, 63 j, q 
825 Ref (Oldfield and Ramcsaw , JJ ) Maruoa 

Muthu VaNNian In re. 431 1 J 402 j 

16 X. W. 420 : (1922) M W H. 601* 


fuH Bench 6 ] W ^ b6en reCentIy 0verr nled by a 

Ss. 257 and 537— Magistrate —Refusal to 
summon witnesses f r defence- Grounds for re- 
fusal -Witnesses not served or not in attendance 
Resummoning of witnesses— Refusal— rfleealitv 
j ( W21 ) Dig. Col. 439, Mahomed Din vl 
Emperor. 6 P. X. R. 1922 . (1922) Dab. 71. 

Z7Z ~ ' S ; 25 j7 Pros€ cution witnesses called 
oy accused as defence witness— Right oferos ^ - 
examination, * 3 

Prosecution witnesses recalled by the accused) 
a ! Wl * nesses * or defence do not change their* 
character as prosecution witnesses and may b© 
cross-examined by the accused. 1 C W. N. 
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28 C 594 foil. ( Odgers , J) Venku Reddy v 
Emperor (1922) M W. N. 120 

16 L. W. 196 : (1922) Mad, 32 
65 I. C. 768 * 23 Cr. L J 192 

S 257— Witnesses for defence— Duty 

of court to enforce their attendance ,See (1921) 
Dig. Col 439. Bissay v. Emperor. 

65 I. C. 556 . 23 Cr L. J. 124. 

S. 257 — Witnesses for defence— Sum- 
mons issue of — Witnesses, absence of — Court 
whether justified m dispensiug with w tnesses 
See (1921) Dig. Col. 432. Sohara v. Emperor. 

5 P. L. R 1922 . (1922) Lah 143. 

— g s# g59, 494 an( j 495 —Absence of 

-dofhplai nan t-- Withdraw mg fiom prosecution. See 
(1921) Dig Col 440. Emperor v. Yankaya. 

64 1. C 273 

— S. 260 — Criminal trial — Summary in- 
quiry in the middle of a trial — Irregularity — 
Offences under £>s 186 and 206 I P. C, 

V -The accused were summoned under Ss. 186 
and 206 1. P. C The magistrate began to try the 
case under chapter XXI Cr P Code recording the 
evidence in the manner prescribed by Chapter 
XXV. After ex^mming*in chief seven witnesses 
the prosecution and the accused the Magis 
ttfate came to the conclusion that no offence 
lender S 206 I P C was made out and changed 
the procedure to that applicable to summary 
trials. The accused were eventually convicted 
under S. L86 I. P. C. Held , that the procedure of 
the magistrate was prejudicial to the accused 
and that ihere should be a retrial ( WaUnsley and \ 
Suhrawardy , / ) GosTA Behary Bash v. Baistun | 
Das Dewra. 26 C W. X. 831. 

— ; Ss. 260 and 342 — Summary trial — 

Taking notes of evidence— -Power to examine 
accused in summons cases. See (1921) Dig. Col. 
440. Emperor v . Rustomji Mancherji. 

64 I f C. 501 . 23 Cr. L. J. 21. 

• S. 260 (2)— Complicated questions o j 

Utle and possession — Discretion , ' 

In a criminal case, the adjudication of which 
involved intricate quesbons of titte and possession 
a njagistrate should exercise his discretion under 
S. 260 (2) and not try the case summarily. ( Jwala 
Prasad , J.) PaRmeshwar Lal Mitter v. 
Emperor; - 3 Pat L. T 347 : 

(1922) P. 296 : 67 I. C 616 : 23 Cr L. J 440. 

— — 260 (f)~ Summary trial— Magistrate's 

duty— Value of property less than Rs 50. 

Before the Magistrate can~ assume jurisdiction 
to try the accused in a summary form, he has to 
satisfy himself that the property in respect of 
which he is trying the accused is less than Rs. 50 
iiv value. (Ross J .) Brij Nandan Panday v 
King Emperor. (1922) P. 227. 

Ss. 562 and 263 — Summary trial — 

Complaint disclosing offence punishable under 
S. 144 1 P. C.— Procedure — Conviction— Legality, 
The accused were tried by the summary 
procedure and convicted under S 447 I, P. C. 
though the complaint disclosed the commission of 
an offence under S, 144 I, P. C. and there was 


CRIM. PROCEDURE CODE (1898), S. 286. 

nothing m the examination of the complainant 
reducing the offence to a less serious one. Held 
that the conv’cuon was bad and there should be 
retrial ['Pennon and Ghose, JJ ,) Chandra 
Mohan Das Mandal v. Emperor. 

27 C W. N. 148. 

S. 263 — Conviction — Reasons for deci- 
sion . 

Though a trial befote a Magistrate is summary, 
the Magistrate must give the reasons, though 
briefly, for justifying the conviction* ( Sultan 
Ahmad , J ) Damodar Das v- Emperor. 

3 Pat T. L. 499 : 65 I. C. 446 : 23 Cr. L. J. 95. 

S, 263 — Judgment — Contents of — 

Record how to be framed 
S 263 of the Cr. P. Code requires that the 
magistrate’s record shall state the offence com- 
plained of ancl the offence, if any, proved, the 
plea of the accused and his examination, if any, 
the finding and in case of a conviction a brief state- 
ment of the reasons therefor. The practice of 
lumping together in one column of the legister 
all the particulars required by S. 263 Cl (g) to (J) 
Cr. P. Code is unwarranted. (Che&is, J ) GHulam 
Mahomed v. Emperor 

65 I. C. 625 * 23 Cr L. J. 161. 

Ss 263 and 264 — Plea of accused-^ 

If a substitute for examination of accused — Pro- 
cedure m summary trials. See Cr. P. Code 
S. 342. 3 Pat. L. T 347. 

S. 271 — Murder — Plea of guilty — 

When to be accented — Duty of Court — Illiterate 
accused. See Criminal Trial, Murder. 

L. R. 3. A. 80 (Cr.) 

S. 283 — Judgment— Contents of— NO 

reasons for conviction — Revision. See (192) Dig 
Col, 440, Emperor v- Main Jan, 

67 I C. 587 : 23 Cr. L. J. 427, 

S. 284— Selection of assessors — Objec- 
tion to. See (1921) Dig. Col 4*41 Shivadhan 
Singh v. Emperor 3 Pat L. T. 32. 

S 285 — Trial by assessors — Simultane- 
ous hearing of two cases by one set of assessors 
—Trials invalid. See Cr. P. Code, Ss, 233, 272 

64 I, C 833. 

S. 286 — Sessions trial — Procedure — If 

superseded by $. 342, See Cr. P. CODE Ss, 164 
286 and 342. L R. 3 A. 101 Cr[ 

Ss. 286 and 342 — Sessions trial — 

Accused pleading not guilty— Procedure— Admis- 
sion of guilt before magistrate. 

- Where an accused is on his trial on a capita, 
charge, it is not expedient that the court should 
convict him even upon a plea of guilty entered 
before the trial court itself. The court should as 
a matter of practice, put such a plea on one side 
and proceed to record and consider the evidence 
m order to satisfy itself, not merely oi the guilt 
of the accused, but of the precise nature ot the 
offence committed and the appropriate punish- 
ment for the same. Where the accused enters a 
plea of not guilty even though he has admitted 
his guilt before the Magistrate, it becomes p“ar 
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cularly incumbent on the trial court to proceed 
with the hearmg of the evidence, to enquire very 
carefully mta the conduct of the police investiga- 
tion and the whole circums'ances under which 
the confession of guilt, now retracted, was obtai 
ned. The proper time for takmg mto considera- 
tion such a confession comes after the court is in 
possession of the entire prosecution e\idence, 
and can estimate what the effect of the evidece 
"would be, considered apart from any statement 
which the accused person or persons, may trom 
time to tune have made. 20 A L. J 326 foil 
(Piggot and Walsh, JJ.) Sukhia v. Emperor. 

20 A L J. 669 : (1922) All, 266 

S. 288— Effect of — Deposition of witness 

before committing magistrate— If testimony. See 
Evidence Act, S, 157 43 M. L J. 222 

Ss. 288 and 428— Power under — 

User by High Court on appeal —Procedure. See 
(1921) Dig, Col. 442Naginav. Emperor. 

L. R 3 A. 36 (Cr). 

S. 288 —Statements of witnesses before 

the investigating Police officer and the committing 
magistrate — Retraction of statements when ex- 
amined in the Sessions court — Former statements 
used as evidence in the case. See 1921 Dig 
Col. 442. Emperor v Maruti Joti Shinde. 

46 Bom 97. 

— S, 291 — Witness— Court witness on a 

previous trial — Duty of prosecution to call 

It cannot be the duty of a public prosecutor 
to call or put into the witness box for cross ex 
animation a witness, who in the former trial was 
called by the Court and whom hebelives to be 
false. 16 All. 84 foil. ( Buckland , J.) Emperor v. 
Reed. (1922) Cal 461 (1) : 

69 I. C. 630 23 Cr L J. 742. 

Ss. 298 and 299— Charge to jury — 

Record of— Identification. 

In trials by jjury though the law requires a judge 
to record only the heads of h s charge, still the 
record should include such statements and com 
ments on the part of the judge as will enable the 
appellate court to understand exactly what he 
Saidi 23 W. R» 32 Cr. foil. {Wahnstey and Suhra 
toardy, JJ.) Abdul Gafur Khan v. Emperor 
26 C. Iff. N. 996 : (1922) Cal. 192 : 35 C. I. J 437. 

- — Ss. 298 and 299 — Trial by jury — 

Misdirection — Non direction — Murder — Minor 
offence — Consideration of evidence . 

In a case where, if at all, only an offence under 
&. 302* I* P. C, has been made out it is no nrs- 
direction on the part of the Judge if he dees not 
point the attention of the jury to the possibility of 
a minor offence being proved by the evidence 
adduced. A Judge need not point out to the jury 
every bit of the evidence and it is enough if he 
directs their attention to the salient portions of 
ii^evidence for the prosecution and the defence. 

J, and Adatni, J.) Emperor v. Bhimlal 
ChAMAR. (1922) P 321 : 64 I. C. 671 : 

JfaU * ’ . 23 Cr. L. J. 47. 

— Misdirection — Reference to 
fnateriuls not in evidence in the case . 

i Sessions Jtrdge places before the jury 
materials which arenot on the recorder which 


CRIM PROCEDURE CODE (1898), S. 307 

are not evidence except for purposes of corrobora- 
tion or contradiction, there ks a misdirection 
which necessitates a retrial. ( Coutts and Das , 
JJ ) Dasarath Singh v. Emperor. 

67 I C. 502 23 Cr I. J 406. 

— S. 299 — Jury , duty of — Nusianre on 

public toad 

Where it was contended that the jury acted 
without jurisdiction in recommending that 
Bhusaul should be allowed to remain on land 
wluch they found to be a public road :—Held t in 
in allowing the Bhusaul to remain they mast be 
understood as having found that it d.d not con* 
titute any obstruction A distinction exists 
between Bhusaul and other articles such as tiles, 
palm trees, etc., which are regarded as nuisance! 

( Ross , J ) Janki Singh v. Bidapat Singh. 

(1922) P. 224. (1.) 

S. 307 —Disagreeing with Jury— Duty 

of sessions judge— Po%vers of High Court 

Per Jwala Prasad , J. . — In making a reference 
under S 307, the Sessions Judge must ask the jury 
the reasons for the verdict , it is specially neces- 
sary in a case where there is a difference of 
opinion among the jurors. 

On such a reference the High Court is required 
to consider the entire evidence in the case, but 
this does not necessarily mean the opinion of the 
Jury on the question of fact will be ignored. 
There must be something more than a mere esti- 
mate of the evidence or the facts before the High 
Court is entitled to upset the verdict of fhe Jury. 
Unless there is an astounding reason for It, the 
verdtt of tne Jury on a question of fact will not be 
set aside— The mere fact that another view of the 
evidence might be taken is not enough. 

Per Coutts^ /. — After the amendment of 1898, 
the High Court is bound to consider the entire 
evidence in the case and to give due weight to the 
opinion of the Sessions Judge and of the Jury 
and not to rely solely on 'be verdict of the Jury 
The opinion of a jury is its verdict and not the 
reasons on which the verdict is based. 

The Sessions Judge must also give reasons for 
his opinion m sufficient detail as to enable the 
High ‘couifc to appreciate it and to give due 
weight to it. {Jwala Prasad and Coutts t )JA 
Emperor v. Punit Chain. 

3 Pat. L T. 413 : (1922) Pat. 218 : 

4 U, P. L R. (Pat). 53 : (1922) P. 348 
67 I, G. 581*23 Cr. L. J, 421. 

s 307— Reference to High Court by 

Sessions Court- Duty of Sessions Judge to record* 
reasons for opinion— Jury— Duty of High Court 
to examine evidence. See (1921) Dig. Col. 443, 
Emperor v. Bhuilotan Singh. 

64 I. C. 379 : 23 Or. I. J, 1L 

g 307— Reference to High Court by 

Sessions Court— Duty of Sessions judge to re- 
cord reasons for opinion— Jury— Duty of High 
Court to examine evidence. See (1921) Dig. Col. 
443 Emperor v. Taribullah Shaikh, 

66 I. C.180 : 23 Cr. t. J, 244. 

"7TT Ss * ^ 5 ^7 — Reference— Scop^ 
of the enquiry— Objection on the ground of wdfit 
of sanction. . , 
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The whole case is open to the court when 
hearing a reference under S. 307 Cr, P, Code and 
in, dealing w’th a reference, the Court exercises 
all the powers which it exercises on appeal. 
Although S. 537, Cr. P. Code docs not directly 
apply to a refeience under S. 307, still the want 
of sanction under S 395 Cr. P. Code is no ground 
for setting as’de a conviction on a reference. 
(Maclcod C J. and Shah , /.) Emperor v. 
Shankar Balkrishna Deshpande. 

24 Bom. L.R, 484 * (1922) Bom. 368 


7 S. 307 -Trial by 

confession— Evidence given- 


juty — Inadmissible 
- Omission of Judge 


to direct jury 

In a case tried by jury the Sessions Judge 
allowed a police w tness to give in evidence a 
confession made by the accused to him. The 
judge made a note in the record that the con- 
fession was inadmissible but omitted to mention 
it in his charge to the jury. Held, that the con- 
viction was bad inasmuch as the mind of the jui> 
might have been influenced by the inadmissible 
confession having been deposed to and recorded 
in their piesence and the omission of the judge to 
mention it in the summing up constituted a mis 
direction. ( Jwala Prasad and Ross, JJ.) SUMES 
war Jha v . Emperor 

3 Pat. L T 101 65 I C] 443 
23 Cr. I J 91 : 4 U. P. L R. (Pat.) 31 


CKIM. PROCEDURE CODE (1898), S. 342. 

~~ s 342— Examination of accused after 
e fu mination of prosecution witnesses and 
before the lr cross-exam, nation and re-examina- 

M,™ ffi o ,eUCV of See < 1Q21 ) D ro Col. 447 
Mitarjit Singh v Emperor. 

(1922J Pat. 7 6 Pat. I J. 644 : (1922) P. 1S8. 

® 342 - Examination of accused before the 
chief of the prosecution witnesses. 
Where he egislature says definitely that the 
Court shall put questions to the accused person 
generally on the case after the witnesses ft r the 
prosecution have been examined and before he is 
called on for his defence it is not an admissible 
argument that the Court may do so before all the 
prosecuboa witnesses have been examined. 4 P 

t {Da l and Adami ‘ JJ ' ] Kameswar 

oiisG v. The King Emperor. (1922) P 299 


342 


--Ss. 337 and 512 — Tender of pardon 
— ‘Inquiry into offence — Absconding of princ i pal 
offender— Withdrawal o t pardon— Trial of ap- 
prover— Procedure. See (1921) Dig. Col 445 
Dagdoo Bapu In re. 46 Bom. 120 : 

(1922) Bom 177 

S. 337— ’Tender of pardon — Pardon can 

be tendered only in the course of an inquiry — 
Pardon tendered otherwise if can form the basis 
of an alternative charge under S 193, I. P. C See 
(1921) Dig. Col. 446 Motilal Hiralal v. 
Emperor. 46 Bom 61 : 64 1 c 40 . 

22 Cr L. J. 728. 

337 (3) — Approver — Forfeiture of, 
pardon — Prosecution — Who to order and when 
to qommence. See Cr. P. Code Ss 339 and 337 
(3)- 68 I. C. 835. 

* — Ss. 339 and 337 (3 ) — Forfeiture of pardon 
— Trial when to commence . 

The substitution of the word "forfeit” in S. 
339 of the Cr. P. Code for the word ‘’wilhdrawn” 
makes it unnecessary for a magistrate to wit h- 
draw or cancel the pardon before trying the 
approver. ° 

. As S 337 (3) provides for the approver’s deten- 
tion in custody till the termination of the sessions 
tn^h It is the Sessions Judge who has to decide 
whether the pardon has been forfeited, and this 
can, only bo done after the termination of the 
trial. (. Raymond, f 4, 7. C.) Emperors. Haji Jiand. 

23 €r. L. jr. 611 : 68 I. C. 835, 

S. 342— Applicability — Alteration or 

addition of charges— Accused called upon to enter 
into defence prior to charge —Effect. See Cr. P 
Code, S. 227, etc, 3 Bat. L. T 91* 


v' j. , ’ — . Examination of accused — 
Essential and obligatory -Procedut t-Summar y 
tnal Cross-examination of complainant. 

Under S 342, the examination of the accused is 
essential and obligatory, and the omission to 
[ examine vitiates the whole trial. As regards 
i summons cases, S 263 requwes the court to pre- 
pare a record of the summar tnal and though 
the magistrate need qot record the evidence of 
witnesses or frame a formal charge, there is no 
provision in the Code which does away with the 
necessity for the examination of the accused 
or recording such examination in summary trials 
I he plea of the accused under S. 263 (g) cannnt 
possibly take the place of the examination of the 
accused, foi the former occurs at the initial stage 
of the case and the latter after the prosecution evi- 
dence i- closed. 

The accused has no right to postpone the cross 
examination of any prosecution writnesss as in 
warrant cases, but if a postponement is made in 
accordance with the direction of the magistrate 
an opportunity must be given to cross-examine 
and without it the complainant’s evidence will 
not be legally admissible {Jwala Prasad , J .) 
Parmeshwar Lall Mitter v. Emperor. 

3 Pat. I. T 347 : (1922) P. 296 : 

67 I. C. 616 • 23 Cr. L. J. 440. 


“V 7 342— Examination not done— Effect. 

A trial is vitiated if the accused were not 
examined as required by S. 342 Cr. P.C {Ross J\ 
Ram Nandan Singh v. The King Emperor!' * 

(1922) B. 2 12. 

~~S. 242 — Examination of accused — Prom . 
gulant tke C ° de maildator y-~ Il l$&ah ty—Jrre- 

Jp ob l e ^ °j tbe examination referred to in S. 
342 Cr, P. Code is to enable the accused to ex- 
pl j“ n any 1 cricumstances appearing in the evidence 
against him. The provisions of the section are 
mandatory and the Court is bound to question 
the accused generally on the case, after the prose- 
cution case is completed and before the accused 
person is called on for his defence. Non com- 
phance with S. 312 renders the trial illegal 

S5 C; ' and Chohner ' 




T aking of written statmenf— Illegal. 
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The examination of the accused under S 342 is 
mandatory and the taking of a written statement 
from the accused instead of examining him, is 
illegal and the defect vitiates the trial. 5 Pat. T . 
J 430 Rel ( Jwala Prasad \ J.) Balkeswar 
Singh v. Emperor. 

3 Pat. L, T 322 : 65 I. C. 546 * 
23 Cr. I J. 114 (1922) P. 5 

— — g 4 34.2 — Examination of accused — Time 

for— If supersedes provisions of S. 286. See Ci . 
P. Code, Ss. 164, 286 and 342. 

U3A. 101 (Or ) 

S 342 — Examination of accused — 

Sufficiency of— Revision 

It is not open m revision to the High Court to 
enquire into the sufficiency of the examination 
made under S. 342 Cr. P. Code Where the 
accused is defended by a legal practitioner an 
elaborate examination is unnecessary Where an 
accused is undefended, the tribunal may well 
point out to him the elements of the evidence 
adduced against him which seems m his own 
interest to demand his explanation but where an 
accused is defended by a legal practitioner, it 
would not be desirable to contemplate a tribunal 
entering upon a lengthy * examination of an 
accused person which might easily develop into 
a recounting of the history of the whole case or 
into, what would be far worse, some sort ot 
cross-examination. ( Buckmll , /.) Panchu 
Choudhury v. Emperor. 

3 Pat. I. T. 649 : 66 I G. 73 . 23 Cr. L. J. 223 

* S* 342 — Failure to examine accused 

after prosecution evidence — Effect of. 

Non-compliance with the provisions of S 342 j 
Cr. P. Code i . e t not examining the accused after 
the close of the prosecution evidence, but simply 
filing their written statement does not entitle 
them to an interference in revision, if they have 
not been prejudiced in the trial and there has 
bqen no miscarriage of justice. {Contis and 
MacpherSon, JJ.) Mir Tilawan v . Emperor 

1 Pat. 31 : (1922) P. 388. 

g 342 — Failure to examine accused 
after prosecution case— Effect. See Cr P Code, 
Ss. 256, 342 etc. 43 M. L. J. 402. 

— ; Ss. 342 and 537 — Omission to comply 

with — Trial and conviction— Legality. 

Omission to comply with S. 342 Cr. P. Code 
does not vitiate a trial and conviction in the 
absence of prejudice to the accused. {Stuart, J .) 
Bechg Chaube v. Emperor. 

20 A. 1. J. 874 : I. R. 3 A, 168 (Cr.) 

-r S. 342 — Provisions of , mandatory — 
Examination of accused— When should be made , 
iThe “examination" m S. 342 Cr. P. C. means 
tontinatioo, cross-examination and re-examin- 
slton of the witnesses of the picsecution and 
the accused was not questioned thereafter 
magistrate, the conviction is bad and must 
4SB 672 ; 25 C. W N 609 foil 
(WrtmsUy and Pearson, JJ.) Kashi Pramanik „ 
DAMtT Pr^MANIK, ; * 27 C. W. IT. 28 


CRIM. PROCEDURE CODE (1898), S. 345. 

S 342 — Question to accused— Object of 

— Cross-examination. See (1921) Dig Com 449 
Umar Din v, Emp ror. 67 I. C. 340 : 

23 Cr. L J. 388. 

1 Ss 342 and 264 — Summons case — 

Accused— Examination of accused— Omission to 
examine— Irregularity vitiating the trial. See 
(1921) Dig Col. 449 Gulabjan v. Emperor. 

46 Bom. 441 (19 22) Bom 290* 

64 I. C 669 : 23 Cr. L J. 45 

Ss 342 and 537 — * Summons case — 
Examination of accused — Omission to comply 
with formalities prescribed— Illegality. 

The procedure prescribed by S. 342 Cr, p. 
Code is binding on the courts and the omission 
to comply with its provisions is not a mere irregu- 
larity such as can be cured by S 537 Cr. P. Code 
1 P R. 1918 Cr ; 45 B. 672 foil {Chech, J } 
Mahomed Baksh v. Emporor 

65 I C. 618 : 23 Cr L J 154. 

Ss. 342 and 526 (4) — Affidavit by 
accused— If can be accepted to support transfer 
petition 

The provision in S 342 (4) Cr. P. Code that no 
oath shall be administered to the accused evidently 
has reference only to the statement made by him 
in answer to the questions put by the court under 
$. 342 (1). It does not preclude him from making 
an affidavit in support of an application for 
transfer under S. 526. (. Martineau , J,) Ghulam 
Muhammad v Emperor. 3 Lah. 46 , 

4 IT. P. L R. (lah ) 71 * (1922) Lah 113 : 

67 I C. 351 : 23 Cr. L. J. 399, 

S. 344— Costs of adjournment— Direc- 
tion to pay—Llegahty of, 

Wnere a criminal case is adjourned consequent 
on the failure of the complainant to appear on the 
date fixed for heat mg the court has no power to 
order the accused to pay the costs of the adjourn- 
ment [Gokul Prasad , /,) Beedha v. Emperor 
20 A. L. J. 280 . (1922) All. 184 : 66 I. C. 179 (2) : 

23 Cr. 1. J 243 


S, 344 — Criminal case — Police pro - 
secution- -Adjournment granted at the instance Of 
prosecution-Costs of the accused when to be borne 
by complainant , 


complainant is solely to blame then an order can 
be made that the complainant should pay any 
costs which may have been incurred by the 
accused Where however the prosecution is 
conducted by the polite for whose convenience an 
adjournment is granted, then the complainant' 

S-^n5r 0rd r ered tc i beal the costs of the accused' 
.vvmw. L and Coya i ec ' /•> Emperor t,. 

L 1i«9o? ^ TH o A o„ 24 Bom - L - E- 380 : 

(1922) Bom, 239 : 66 I C. 994 : 23 Cr. I, J. 338. 


, ™ ana — ADauction-Offejice 

under S. 498 I. P, C. -Compound ng bv care- 
taker of woman and not by the husband-- Com- 
position and acquittal bad. See Cr. P. Code 
Ss. 199 and 34a 4 Lah t .j 4$8 


s. 345 — Assault — 

on?— Effect* 


Compromising wi&fc 
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In a case of assault against several accused, 
compromising the offence with one, amounts to 
the whole offence being compounded {Ross, J.) 
Saroj Kumar Mukerji v . Emperor, 

67 I C. 59 2 : 23 Cr. L. J. 432 

• S. 345 — Compounding of offence — 

Sanction of Magistrate— Discretion — Revision . 

It is the duty of the Magistrate to decide in his 
case whether he will or will not allow a compro- 
mise and the responsibility re c ts entu ely with him. 
Unless the offence is so serious that punishment 
is absolutely necessary, the Magistrate vvolM well 
exercise his discretion in allowing a composition 
of the offence. Where a Magistrate refused to 
recognise a composition without sufficient reason, 
the High Court accepted a revision and enforced 
the compromise. [Ramson, J.) Sewa Singh i. 
Emperor. (1922) Lah 138 • 65 I. C. 437 : 

23 Cr L. J 85. 

— Ss 345 and 439 — Revision — Com- 

position of offence — Legality of 
A Court of revision has no power to sanction the 
composition of an offence after his conviction of 
the accused by the court below. 43 Cal. 1143 foil. 
29 M. L, J. 621, 3 All. 1137 ref. (Buckmll, J.) 
AOdhi Rai v, Emperor 3 Pat. L. T 458 

65 I. C. 432 . 23 Cr. L. J. 80. 

S. 345 mWho can compound S 498 A 1 PC . 

However anomalous the position may be the 
only pet son who can compound a case under 
S. 498- A is the husband of the woman. ( Haruson , 
/J Mir Alam v. The Crown. (1922) Lah 177. 

— S. 346— Case lefened by Sub-Magistrate 

— Jurisdiction of Sub Divisional Magtshate — 
Procedure. 

Where a case is submitted by a Sub Magistral 
to a Sub-Divisional Magistrate under S, .-*46 Cr. 

P. Code his jurisdiction determines. The Sub- 
Divisional Magistrate may thereupon try the case 
himself or commit the accused for trial oi if the 
thinks fit, refer the case to any Magistrate having 
jurisdiction to try the offence winch in the 
opinion of the Magistrate making the reference 
has been committed. The Sub-Divisional Magis- 
trate should not send the case back without taking 
any action thereon. [Oldfield and Ramesam , JJ.) 
The Sessions Judge of Bell ary v Hampanna. 

(1922) M. W. N. 641 : 16 I. W. 581 : 

31 M. L, T. 365 (H. C.) : 

69 I. C. 438 : 23 Cr. L J. 710. 

S. 350— Bench magistrates — Conviction 

by some who did not hear the whole of the evi 
dence. See (1921) Dig. Col. 451. Girdhari v 
Emperor. 64 I. c. 132 

■ — S. 350— Transfer of case — Witnesses re * 

examined— Former statements if evidence — 
Trial when commences . 

The policy of the law is that an accused should 
be able to claim a right not to be convicted of a 
criminal offence by a Magistrate who has not 
himself heard the evidence. Even in a summons 
case or summary trial, if the case is transferred 
from one Magistrate to another, the accused has 
a -right to demand that the witnesses or any of 
them shall be resummoned or reheard. Under 
S. 350 Cr, P, Code a trial cannot be said to 
commence only when a charge is framed. The 


CRIM PROCEDURE CODE (1893), S. 366, 

time expressly fixed by the proviso to that 
section for the accused to exe’cise his right is 
when the Magistrate commences his proceedings 
and not when a charge is framed 32 M 220, *5 
C 608; 9 A, 52 Ref. li the accused exetcises his 
right of resummoning the prosecu ion witnesses 
and they retract iheir former statements made 
before the magistrate who originally tried the 
case, those former statements cannot be treated 
as evidence in the case. [Citcvis and Abdul 
Qadir , JJ.) Sahib Din v . Emperor 

3 Lah. 115 : 4 U. P. L R. (Lah ) 50 : 

66 I. C 826 23 Cr L, J 330 • (1922) Lah 49. 

S. 353— Accused — Ghosha lady — Power 

to dispense with personal attendance at trial. See 
Cr. P. Code, Ss. 205 and 353. 

42 M. L. J. 337. 

S. 355— Summary trial— Depositions — 

Reading of. 

S 355 Cr P. Code does not lequire that the 
evidence of witnesses should be read over to them 
in a case triable summarily. ( Jwala P>asad,J ) 
Mahomed Ishaq v. Emperor 65 1. C 552 : 

23 Cr L, J. 120. 

S. 355 — Warrant case — Summary tnal 

— Record of evidence . 

Where a magistrate trying a warrant case 
summarily takes down the substance of the evi- 
dence of each witness but do ea not sign the 
record, the procedure is illegal and the illegality 
vit’ates the trial, [Jwala Pi asad, J .) Balkesh- 
war Singh v . Emperor. 

3 Pat. L. T 322 : (1922) P 5 : 65 I/C. 546 : 

23 Cr L? J, 1X4 

S. 360 — "Accused'* — If includes persons 

proceeded against unde) S. 145. 

The term “ accused” in S. 360 applies to pei- 
| sons against whom proceedings t are taken under 
Ch (XII) of the Cr P. Code ( Ross,J .) Ram- 
! narain Singh v . Dhonrai Gope 

3 Pat. L P. 291 : (1922) P. 37X * 65 I. C 557 : 

23 Cr L, J. 125. 

— * Ss 366 and 367 — Judgment — Sessions 

Judge acquitting the accused recording j it$ own 
findings and findings of assessors — Amplification 
at a later date giving reasons — Mere irregularity 
— Revision — Interference 

Where in a Sessions case the sessions Judge 
at the end of the trial wrote a document headed 
judgment setting forth the findings of the asses- 
sors and adding his own finding agreeing with 
the assessors' that the accused were not guilty 
and they were acquitted and at a later date he 
wrote and prefixed to that judgment a full 
reasoned judgment dealing with the various 
points raised, the classes of the witnesses and the 
reasons he had for believing or disbelieving those 
witnesses, such a course even though it may 
possibly be an error m procedure is a mere ir- 
regularity and the High Court w 11 not set aside 
the acquittal in revision. [Sir Walter Schwabe C. 

J Oldfield-and Coutts Trotter* JJ.) SiNKARA- 
LINGA MUPALIAR V . NARAYANA MUDALIAR. 

43 M. L. J. 369 * 16 L. W, 413 : 
(1922) tt. W. N. 579(7.'*,) 


Y— 31 
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Ss. 367,424 — Appellate judgment — S. 379 — Imprisonment for failure to 

Essentials of. furnish security — Not a sentence within the 


These is nothing in the Code of Criminal Pro- 
cedure which says that the rules which apply to 
the courts of original ‘jurisdiction shall apply ab- 
solutely to the judgmet ts of appellate Courts, but 
only that they shall apply so far as may be practi- 
cable. The principles that should guide a Cr ininal 
Appellate Court aie lanl down in 20 Cal. 353 
iStuirl, J.) L\l Singh v. King-Emperor 

L. S. 3 A. 9 (Cr ) 

S. 367 — Provisions of mandatory 

Non compliance 

' The delivery of judgment and passing' ot 
sentence is an integial part ol a Cr minal trial j 
It is not a mere formality and the deliberate 
breach ot express provisions of the law cannot be 
treated as a mere irregularity to be cured by S 
537 Ci. P Code ( Robinson , C. J. and Alacgre- 

gor , y,) Ram bit v. Emperor. 

X Bur L. J, 122 

S. 367 (5)— Death sentence — Reasons 

for mitigating— Lapse of time— Effect 

In Cises ot murder, the normal sentence is one 
of death The Judge should not ask himselt it 
there are reasons tor imposing the extreme 
penalty, but whether there are reasons for ab 
staining irom doing so. 

The lapse ot oeriod of 9 months after a sen 
tence ot transportation tor hie was passed in a 
case in which the sentence of death should have 
been passed was held to be ground against en- 
hancement. ( Robinson , C. J. and Macgregor, J.) 
Emperor v Shwe Hla U. 

11 L. B. E 323 : 67 : I C. 613 : 23 Cr. L J 437. 

Ss 370 and 200— Presidency magistrate 

— Summary trial and conviction — Judgment — 
Contents of. 

Under S. 370 (I) Cr P Code a Piesidency 
Magistrate who tries and convicts an accused m 
a Summary trial ’S bound to give reasons for the 
conviction. (Ramesaw, J.) Varad arajllu 
Pel LAI In re . 16 L W 836 : 

31 M. L T. 400 (H. C ) : 68 T C. 826 : 

23 Cr L J. 602. 

Ss. 376, 418 and 423 -Trial by Jury 

— Senctnce of death — Confirmation by High 
Court —Powers of High Court 
Though a High Couit has power to substitute 
its own Ending for the unanimous verdict of the 
“jury in a tiial for murder when the sentence 
comes on for confirmation before the High Court 
. still as a matter of practice the High Court will 
not generally allow the verdict to be attacked 
arbitrarily. It is necessary that the convict 
must show prima facie that the verdict is un- 
supported by evidence. The High Court will not 
permit the same latitude in the criticism of the 
evidence before the jury that it allows in an 
ary £f>peal from a trial with assessors. 

»P iJte^nedy,J. C , If the verdict of the jury is 
^ or , if evidence has been improperly 
fled: or excluded or If there is a misdirection 
Ifien the High Court would interfere* 
C. fr ]£emf and Madgaonkar , A. J.C.) 
LtvJStetOR. , 15 S. L. E 103 : 

“ f K C. 657: 23 Cr. L. J. 3$. 


meaning cf the section. See Cr. P. Code Ss. 
123 and 379. 15 S. L. E. 205. 

S. 386 — Levy of fine — Security deposited 

by accused’s brother as his surety for trial — - 
Realisation of fine from such deposit. See (1921) 
Dig Col 453 Girdhari Lal v. Emperor. 

64 I C. 136. 

S 386 —Order for costs under S 148 — 

Execution — Distre* c warrai t — Discteton of 
Magistrate See Cr. P Code, Ss 148 (3) and 
386. - 3 Fat L T. 762. 

S. 393 (b) — lllcgah ty of sentence — 

Whipping on person sentenced to five years iigoi - 
ons imprisonment 

The prov’sion in S. 393 (b) against whipping 
refers to the execution, and not to the passing of 
the sentence of whipping The section makes it 
illegal to execute the sentence ot whipping on 
persons who have been sentenced to imprisonment 
for more than five years, and consequently the 
sentences of whipping passed in this case cannot 
be carried out It follows that the sentences 
themselves are illegal t sa sentence cannot be 
passed of wh ch the execution is prohibited by law 
1M 56. followed. {Shach Lal and Uaihneau, 
JJ.) Akber v. Crown. 3 Lah. L. J. 395. 

Ss 403 and 494— Charge undo S t 

291, J P. C. — Wiihdiawal of prosecution — 
Subsequent prosecution under bs 188. and 290, 
/. P C. 

"Where an accused was charged with an offen- 
ce under S 291, I P C., and the Public Prose- 
cutor withdrew the charge under S 494 (b), Cr. 
P. Code, the withdrawal amounts to an acquittal 
and it opeiates as a bar under S 403 Cr. P Code 
to a subsequent prosecution on the same facts 
under Ss. 188 and 290 1 P. C as the accused 
could have been conweted of an offence under 
S 290 in the former trial, though not chaiged 
with the offence. The woi ds “competent to try” 
in S. 403 refer to the character and status of the 
Couit which had decided the case. 37 A 110 ; 24 
M. 641: 17 Bom L. R. 678 Ref (Kemp and 

Raymond , A J. C ) Emperor v Meghraj 
Devidas. 66 I. C 657 : 23 Cr. L. J. 305. 

S. 403— Charge of abduction— -Acquittal 

— Subsequent trial for illegal detention. 

An acquittal on a charge of abduction of a 
woman does not prevent a subsequent tiial lor 
subsequent detention ol the woman. (Broadway, 
J.) Mahbub Ali Khan v. Emperor. 

4 Lab. L J. 488. 

S 403 - False personation before Sub- 

Registrar— Previous acquittal on charge under 
S. 419, 1. P C.— Subsequent trial under S. 82 or 
the Registration Act. Former Court not compe- 
tent for want of sacc.ion to try the latter offetide 
— Previous acquittal no bar to later trial. See 
(1921) Did. Col. 454 Mohan L\l v. Emperor. 1 

* .64 I. e. 142. 

7 l 

L — — S. 408 — Appeal — Order of compensa- 
tion and repayment of fine— Cattle trespass Act 
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CRIM. PROCEDURE CODE (1393), S. 407 

S. 22. See (1921) Dig. Col. 455 Barthjl 
Doming Rodriks v. Papv Dad a. 

46 Bom. 58 : (1922) Bom 191 

— -Ss 407, 429, 439 — App al— Notice of, to 

be given to Distf id Magistrate —Acquittal with 
out notice — Illegality , 

Where a Sub Divis onal magisuate disposes 
of an appeal against a conviction without giving 
notice to the District Magistrate and acquits the 
accused, the omission to give the notice is an 
illegality and not a mere irregularity The H gh 
court mteriered m revision and set as'de the 
acquittal {Shah, C. J. and Crump, 7.) Emperor 
v Shivlingappa BAS4PPA* 24 Bom. L. R 1150 

— Ss. 417 and 439 (5)— Acquittal — Reviston 

against order — Maintainability . 

In a case where the Government hao apt appeal- 
ed against an order of acquittal, which it can do 
under S 417. interference by way ot reviston is 
prohibited by S 419 (5). [Fawcett, J C and 
Kemp, A. J C.) Emperor v . Janu Fakir. 

15 S L R. 171 : (1922; Sindh 22 : 

66 I. C 999 : 23 Cr, L. J 343 

-S, 417— Appeal against acquittal — 

7 rial by Jury —Interference by High Court 
when justified . 

On an appeal by the Government aga nst an 
acquittal by an unanimous verdict of the jury 
accepted by the Sessions judge, the existence of a 
misdirection in the charge would not justify the 
reversal of the verdict of the jury unless this 
misdirection has m tact occasioned a failure of 
justice, ( Newbould and Suhrawardy , JJ.) 
Superintendent and Remembrancer of Legal 
Affairs v Shyam Sundar Bhumjl 

26 C. W Hi 558 . (1922) Cal 106 

~S, 417 — Appeal from accqmttal — 

Interference 

Tne High Court will not liiterferB with an 
acquittal unless thelowei court has been p9r verse 
in its judgment or taken such uqreasonable and 
distorted conclusions of the facts,, as to cause a 
miscarriage of justice. ( Jwala Prasad and Ross , 
JJA Emperor v. Kunja Dusadh. 

3 Pat. L. T. 396 * 

67 I. C. 506 : 23 Cr. L. J. 410, 

S. 420 and 419— Jail appeal — Dismissal 

of —Effect of. 

Where a jad appeal is preferred under S, 420 of 
the Cr. P. Code and is dismissed, no further 
appeal can be preferred through Counsel under 
S. 419 of the Cr. P, Code, 3 O. L. J. 326 diss, 
{Daniels, 7. C.) Ganga Dm v Emperor. 

9 0. 1. J. 1 . 65 I. C. 612 
23 Cr. I J. 148 

—S, 421— Form of judgment. 

The powers which are capable ot being exer- 
cised under S. 421 should be exercised with con- 
siderable caution and where there has been a 
dispute as to’ facts and where the credibility of 
witnesses for the prosecution has been, even 
though it .may be not very successfully, impugned, 
it is proper for the appellate Court to call for the 
records and look at the evidence. It is also desir- 
able^ as has been often pointed out by the High 
Co&rfca, that m dismissing appeals summarily 


CRIM. PROCEDURE CODE (1398), S. 423, 

although it is not necessary for the appellate 
tribunal wh ch is thus acting, to compile any 
elaborate ju Jguient, some indications should be 
recorded which may be a guide to any Court which 
may be asked to act in revisional jurisdiction. 
{B uck n ill, J,) Padarath Kurmi v. Emperor 

(1922) P 552. 

S. 421 -Jail appeal — Dismissal of— 

Subsequent appeal prepared through counsel— * 
Maintai liability . 

An or dei of the High Court summarily dismis- 
sing the petitions ot appeal presented by the 
accused through the Superintendent of Jail is a 
perfectly valid and legal order Consequently 
when once the right ol appeal has b^en exercised 
by the a r cused m the manner aforesaid, the 
accused cannot again hie an appeal through 
counsel 3b 1, C 133 Rel , 19 B 732 Ret {Muirs, 
C. J aid Piggott, J ) Khiali v Emperor. 

20 A L J. 739 : I R 3 A 137 Cr.) ; 

(1922) All. 480 : 4 U. P. L. R. (A.) 163 . 

63 I. C 41 : 23 Cr, I J. 505. 

~S. 423— Comm tt J under, by Sessions 

Judge. It can be quashed — Powers of Com t See 
Cr. P, Code. Ss« 215 and 423, 

1 Bur, L. J 250* 

— Ss.' 423 and 439- Criminal case-Remand 

for fresh tnal — When permissible . 

When the trial belo e a Magistrate was petfeclly 
regular the mere fact that he had held a prelimi- 
nary enquiry does not incapacitate him frem 
crying the case. It is not competent for an 
appellate Court to order a xetiial when the trial 
in the first Court has been regular and the record 
of that Court is as full as tne law requues it to be 
and there is evidence on recox d to enable the 
appellate Court to decide the appeal on its merits* 
It in idimssible or irrelevent evidence had been 
admitted it should be left out of consideration* 
{Piatt, J.) Mrs May Boudville v. Emperor* 

1 Bur. X. J. 32* 

-S, 423 —rDiffeicnt Sentences on each of 

the accused — Appeal by each — Forcim * 

Where some ot the accused in a case are 
enmeted for terms of imprisonment for which 
appeal lies to the High Court and they appeal to 
the Hign Coutt and otheis are given lesser 
sentences the latter are not. bound to appeal to 
the High Court but should appeal as if they have 
been' conv cted in a separate ca&e of their owm 
40 M '*591 foil. {Oldfield and Ramesam, JJ ,) 
Mittoor Moideen Hajee. v. Edikkattu Chek* 
KUTTI Haji. 43 M. X* J, 561* 

— Ss, 423 and 238 — Powers of appellate 

Court — Alteiation of conyiction % 

It, is competent to an appellate Court to alter a 
conviction under S, 147* I. p. C. to one under S* 
323, I. P. C. ( Ryves , 7.) Hanuman v. Emperor* 
20 A> L> J* 2X3 X. R. 3 A, 56 Cr, i 
(1922) Ail 114 : (1922) A 143 . 

65 I. C, 854 ; 23 Cr X. J, 198. 

S, 423— Powers of appellate Court- 

Further inquiry— Further evidence. See (1921) 
Dig. Col. 4% Mahomed Atav. Emperor, 

X. R. 3 A. X (Cr.) : 67 I. C. 498 : 23 Cr. X. J. 4 03, 



488 


48? THE YEARLY DIGEbT 

CRIM, PROCEDURE CODE (1898), S. 424. | GRIM. PROCEDURE CODE (1898), S. 437 


Ss 424, 367 and 250— Appeal— Order 

for compensation— District Magistrate h aring 
appe d under S. 250 (3) Cr. P. Code— Duty to 
record judgment in accordance w th S. 367 
Cr. P. Code, See Cr. P. Code Ss. 250 (a) 367 
AND "124. 3 Pat L. T. 203 

3s 424 and 367 — Appellate Court- 

Duty o', to dial with evidence — Law dnd evi- 
dence not discussed . 

An Appellate Court is not required to write a 
long and elaborate judgment, but it is clearly its 
duty, not only to examine the evidence, but also 
to write a judgment affording a clear indication 
that the appeal has been properly tried and that 
the points urged by the appellant have been duly 
considered and decided. An Appellate Court, 
which writes a judgment which a High Court- is 
unable to follow w-thout reference to the judg- 
ment of the Trial Court, obviousiy fads in the 
discharge of the duty imposed upon it by the law. 
(Shadi Lai , C, /.) Dalip Singh v. Emperor. 

2 Lah, 308 : 4 U P. I. R. (Lah) 9 : 

64 I C. 377 : 23 Cr I. J. 9: 

24 P. L. R 1922. 

— 3. 424— Appellate judgmei t-Essentials 

of. See Cr P. Code, Ss. 367, 424 

L. R. 3 A, 9 (Cr) 

S. 424 — Judgment of appellate court — 

Contents of — Appeal agunst order under S. 110 
Cr. P Code — Revision, See (1921; Dig. Col. 457 
Sohra v , Emperor. 67 I C. 202 

* S 435— High Court — No power to review 

Remedy of accused* 

The High Court has no power to review its 
Judgment disnissing a criminal appeal even 
though tresh materials throwing doubt on the 
conviction are placed before it 1 he proper pro- 
cedure is to make a reference to the Local Govt, 
Under Ch. XXfX Cr. P. Code. [Stuart, J.) Kale 
v. Emperor. l. R. 3 A. 185 (Cr.) 

$s 435 and 438 — hifcuor Cmniral 

Court — District Magistrate exercising appellate 
powers, if inferior to Sessions Judge . 

The District Magistrate sitting as a court of 
criminal appeal is an inferior criminal court to 
the Sessions Judge and the latter can refer an 
appellate judgment of the former to the High 
Court under S. 438 Cr. P. Code. ( Hanison , J ) 
Kallu v. Crown. 3 Lah. 23 : 

(1S22) Lah. 85 : 68 I. C. 609 . 23 Cr, L. J. 577. 

— ■ Ss, 435 and 439 — Interference by High 

Court Suo Mot u — Calling for lecords — Revision 

A Court should be loath to interfere on behali 
of a person convicted in a Criminal case if that 
person is an adult of ordinary intelligence when 
that person himself in no way contests the pro 
priety of his convicfon. Under the very exten- 
sive powers conferred by S. 435 Cr. P. Code the 
i High Court an call for and examine the pro- 
ceedings of inferior courts if the necessity for 
4bing so is brought to its notice jn any manner. 
Hut before it does so it would have to be satisfied 
( that pare are apnori grounds for apprehending 
a of justice. ( Stwart , J .) Harain 

£ra§AD v , Emperor. L. R. 3 A 178 (Cr) : 

' " 20 A* L* J* 909* 


Ss. 435 and 439 — Order of Civil Court 

uder S, 476 Cr, P. G — If open to revision under. 
See Cr. P. Code S. 476 24 0. C 367. 

S. 435 (3) — Failure to give notice m 

proceedings under S . 145. Cr. P, C, — Effect. 

The irregularity or illegality committed by a 
Magistrate m falling to give notice ot the date of 
hearing, will not justify the High Court m inter- 
fering m revision. Proceedings under Ch. XII 
of the Cr. P. Code are excluded from the Scope 
of S 435 (3) (Mart mean, J.) Jhanda Ram v. 
To pan Ram. • 67 I. C. 584 : 

4 U. P L. R (Lah). 82 : 23 Cr. L. J, 424. 

S. 435 (3)— Revenue court — Decision 

as to question of possession — Interference by 
Revenue Court. 

Pending an attachment by a Magistrate m pro- 
ceedings under S. 146 Cr P Code mutation pro- 
ceedings were taken in the Revenue court. The 
Revenue court found on summary enquiry that 
the appheatit was entitled to the non-talukdari 
property and the respondent to ihe talukdari 
proper y and the District mag strate thereupon 
removed the receiver and gave the talukdari 
property to the respondent Held in revision to 
the High Court, that Ss. 40 and 146 of the U. P., 
Land Rev Act ga/e jurisdiction to the Revenue 
court to decide who was m possession and that 
the High Court could interfere with the order 
m ievismn. (Ashworth J. C) Surendra 
Bikram Singh v. Emperor 25 0. C, 242. 

S. 437 — Discharge- Acquittal— Order for 

fresh trial. 

Where after a full trial the accused persons 
were discharged, the discharge was for all practi- 
cal purposes as go~d as an acquittal, it is not open 
to the District Magistrate to older a further 
enquiry mto the case. (Wtlbcrjorce, J ) Sunder 
Singh v. Mt. Bhagan. 4 Lah. L. J. 331 

7 — S. 437 — Discharge of 'accused— Order 

directing further inquiry— No no ttce to accused 
— Validity of order . 

Where a Sessions judge without giving notice 
to the accused, directs a further inquiry in a case 
where the accused had been discharged, the order 
is bad and cannot stand. 20 All. 339 followed. 
(Stuart, J ) Sagar Mal v. Emperor. 

20 A. L. J. 91 ; L R. 3 A. 13 Cr. : 65 I, C. 421 ; 

23 Cr. L. J. 70. 

S. 437 — Further inquiry 

Where the Se sions Judge ordered further in- 
quiry, while the order of discharge was not per- 
verse or foolish and where lurther inquiry merely 
amounted to a re hearing of the same evidence by 
another Magistrate, held that the order was 
illegal 8 P. R. 1900 Cr. ; 2 P. R 1901 Ci. 8 p, R. 
1901 Cr. and 1 Lah. 216 Foil. (Broodway, J.) 
Dost Mahomed v. Asa Ram. (1922) Lah. 409. 

S. 437 —Further enquiry —Order for 

when to be made— Powers of Dt. Magistrate . 

In proceedings stated under S 110, Cr. P. Code, 
the Trial Magistrate heard a large number ot 
witnesses on both sides and in a well-considered 
Judgment came to the conclusion that it was not 
proved that orders under the petitioner should 
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CRIM. PROCEDURE CODE {1898), S. 437. 

issue under S, 110, Cr. P. C. The District Magis- 
trate referred toe matter back for further enquiry 
with a recommendation or adv ce for passing 
orders under S. 110, Cr P. Code Held , that the 
Trying Magistrate was entitled to come to the 
conclusion which he did and merely because 
another Court did not agtee with that opinion 
there was no reason to direct the so called fur- 
ther enquiry. ( Ryves , J ) XJdairaj Singh v, 
Emperor. L. R. 3 A. 114 (Cr.) - 

44 All 691 : (1922) All. 429 

.. S. 437 — Further enquiry after discharge 

—Order when to he made — Notice , necessity for. 

It is competent to a District Magisti ate to ordei 
further enquiry if in his opinion the evidence on 
record has not been properly appreciated 17 p. 
R, 1895, 10 B 131; 15 C 608, 14 M, 334 Ref At 
the same time unless it could be said that the 
order o f discharge was manifestly ioohsh or 
perverse or based on an incomplete record of 
the evidence a further inquiry should net as a 
general rule be ordered It is not a sufficient 
ground for retrial that the District Magistrate 
himself would have taken a different view of tue 
evidence 1 Lah. 216, 130 P, L, R 1915; 10 P. 
R 1911 Cr. F. B , 33 1. C 641 Rel. 

Though an order for further enquiry without 
issue of notice to the accused is not illegal still 
according to the practice oi all the Courts, in 
India, if is considered proper to issue such notice, 
[Broadway, J.) Kallu v The Crown. 

4 Lah. L. J. 411 : (1922) Lah 59 

S. 437 — Further enquiry — Order for 

when to be made. 

Further inquiry cannot be ordered on the bare 
possibility of an offence being disclosed on further 
evidence being taken. There must be something 
on record to indicate that such an offence was 
committed or there must be something to show 
that further evidence is available, which has not 
been taken and which would support a charge 
for that offence. ( Krishnan , J,) Arumuga 
Mudaliar In re. 43 M. L. J. 564 : 

31 M. L. T 254 (H. C.) : 16 L. W. 494 : 

(1922) M, W. N. 801 : 68 I C 624 : 

23 Cr, L. J. 592. 

S. 437 — Oi der — Essentials of . 

Where the Sessions Judge without reasons 
ordered further inquiry in the interests of justice 
held. — the order was entirely inadequate. 
(Broadway, J.) Dost Mahomed v Asa Ram 

(1922) Lah. 409, 

S 437 — Order for further enquiry — 

validity — Failure to consider prospect of public 
advantage from re-opening of case— Effect— 
Setting aside of order in revision — Jurisdiction , 

An order directing further enquiry undet S 
437 Cr. P C without regard to what is really the 
material consideration in such cases viz. the 
prospect of any public advantage from the case 
being re-opened is one passed without jurisdict'on 
and ts liable to be set aside by the High Court in 
revision. (Oldfield and Ramesam, JJ.) Krishna 
Fiixai In i e. 43 M. L. J, 555 : 16 L. W, 585: 
f V n H* L. T. 419 (H. c.) : 68 I. C, 824: 

23 Cr, L f J, 600. 


CRIM PROCEDURE CODE (1898), S. 439. 

S 438 — Appellate Judgment of Dis- 
trict Magistrate — Sessions Judge it can refer to 
High Court, See C R P. Code, Ss. 4 35 and 438 

3 Lah. 23. 

— Ss. 438 and 439 — Commitment — 

Quashing of— Revision. 

A commitment can only be quashad on a 
question of law. The question whether the evidence 
already on the record is sufficient to establish 
the charge is a question connected more with the 
pioprietyof the conviction rather than with the 
propriety of the commitment (Kanhaiya Lai , 
A. /. C.) Mahabir v Emperor. 

(1922) Oudh 109 . 65 I. C, 431 ; 

23 Cr L. J. 79. 

S. 439 — Acquittal — Conviction. 

In revision the High Court cannot convert a 
finding of acquittal into one of conviction, The 
only method of securing conviction in a case of 
acquittal is by an appeal by the Government 
against the order, (Gokul Prasad and Stuart, JJ.) 
Emperor v Sheo Darshan Singh. 

44 All, 332 : (1922) All 487 : 20 A. L J. 190 : 

L R 3 A. 18 Cr : 65 X. C. 858 : 

23 Cr L. J. 202. 

S. 439 —Acquittal — Revision against — 

Interference when 'justified . 

The High Court w’ll interfere in revision 
against acquittal only where it is urgently 
demanded in the interests of public justice, 42 C. 
612 foil ( Sir Walter Schwabe , C. J. Oldfield 
and Coutts Trotter, JJ.) Sankaralinga Muda- 
liar v. Narayana Mudaliar, 43 M. L. J. 369 : 

16 L W. 413 : (1922) M. W N 579 : 
31 M. L T. 342 (H. C ) : (1922) Mad. 502 : 
68 I C, 615 : 23 Cr. L. J. 583. (F. B ) 

Ss. 439 and 435 — Acquittal — Revision 

against— Irregularities in pi ocedure— Charge of 
grievous hurt— Occurrence admitted — Accused 
not examined — Summing up to the jury partially 
done— Interference in revision, See (1921) Dig. 
Col. 459 Gangadhar Goala v. R W, L. Reed. 

64 I. C. 865 : 23 Cr. L. J. 41. 

S, 439 — Application to lower Court — - 

Omission to make — Effect of 

It is a sound rule that where an application can 
be made in revision to a lower Court the High 
Court should not under ordinary circumstances 
entertain an application in revision unless an 
applicadon has already been made to ihe lower 
Court. 30 All 116, 36 Cal. 643 loll. (Lyle, A. J 4 C.) 
Sat Narayan Singh v Emperor, 

9 0. 1. J. 280 : 25 0. C 37 : (1922) Oudh 147, 

S, 439— Complainant — Right to be heard 

— Defamation , 

On hearing a revision the High Court could 
hear a private complainant m the case of. an 
offence under Ss 500 and 501 I t P, C. 42 C, 612 
Ref, ( Ghose and Cuming , JJ.) Ashutosh Das 
Gupta v. Purna Chandra Ghosh. 

36 C. L. J. 287. 

S, 439—Com position of offence in re- 
vision— Power to sanction— Legality. See C$. P. 
Code Ss. 545 and 439, 65 J. 0. 499* 
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CRIM. PROCEDURE CODE (1898), S. 439. 

S 439 — Conviction of magistrate affir- 
med by Sessions Judge — Amendment of revision 
application into one from onginal conviction 
The H’gh Court on an application for revision 
oi an order of the Sessions Judge confirming a 
conviction by a migistrate, directed the applica- 
tion to be con\erted into one for revision of the 
order of the magistrate and quashed the conviction. 
(Walsh, J.) Munshi Lad v Emperor. 

20 A, X J 198 . L R. 3 A 34 Cr 
(1922) All 21 66 I. C. 184 * 23 Cr L J. 248. 

. — g 439 — Powers of interference — Oi do 

not final 

The High Court has wide powers of inter- 
ference under S 439 Cr. P Code and can inter- 
fere even with orders that are not final, where it 
is appareut that grave injustice would be done by 
allowing the proceedings to continue. [Abdul 
Qadir , /.) Thakaria v. Puran Singh 

67 I. C. 589 : 23 Cr, X J 429. 

s. 439 — Findings of fact — Power of 

High Court , 

The High Court’s power oi mterterence in 
revision with findings ot tact is one that should be 
sparingly used. ( Daniels , J. C.) Mahomed 
Bahur v. Emperor. 9 0 X. j, 488. 

— S. 439 —Question of fact — Interfei ence 

It is competent to the High Court in revision 
to go into the facts and if not satisfied beyond 
doubt as to the guilt of the accused to set aside the 
coavetioa. The rule that the High C urt will not 
interfere m revision on a question of fact is not 
an absolute one ( Ryves , J.) Shiam Sunder v 
Emperor. 20 A. X v J 276 : 

(1922) AIL 122 : 4 IT. P. X. R (A.) 185 : 

66 I C, 177 : 23 Cr. X J 241. 

. — \ — S. 439— Reliance on wrong piece of 

evidence— If ground for mtei ference , 

If a magistrate relies wrongly on a piece of 
evidence, there is no erior or want of jurisdiction 
warranting an inter icrence by the High Court, 
[Adami and Ross , JJ .} Chulai Mahto v. 
SURENDRANATH CHAtTERJEA. 1 Pat 75 : 

3 Pat. X. T. 17 : 65 I. C 618 : 
23 Cr. X. J. 152 : (1922; P 224. 

Ss. 439 and 195 (6) — Sanction— Of der for 

by Sessions Judge — Revision 
The High Court has power to interfere m revi- 
sion with an o der of the Sessions Judge granting 
sanction. 6 A. L, J 1 Rei, [Lyle, AJjCP, Nazir 
Hasan v Mahomed Yamin. 9 0. X t J. 282 : 
<1922) Onto 225 . 68 1. C . 414 . 23 Cr. X. J. 574. 

g, 439 — Scope of -Power of court . 

A boy was convicted under S. 323 along with 
his father and was sentenced to receive stripes. 
His father appealed but the case was compounded. 
The /bay had no right of appeal and the judge 
to deal with the case in revision, held : 
439 authorises the High Court to exercise any 
of tiie> powers conferred on a court of appeal and 
if a’ Court of appeal can allow the composition of 
an offence ft fallows that the High Court can 
allow the same in revision too. (7 A L. J. 1031 
fit*} Udsay, /,} Shibbo In re (1222) All. 488, 


CRIM PROCEDURE CODE (1898), S 471 

Ss 439 and 435— Subordinate court — 

Order by Dishict Magistrate under S 41 of the 
Bom , Dt, Police Act — Revision 

A Dis^r ct Magistrate passing an order under 
S. 41 of the Bombay Dt. Police Act acts in an 
executive and not in a judicial capacity and it is 
not open to the High Court to intertere in revi- 
sion. 11 S. L. R 113 ; 12 Bom. L. R, 1029 ; 6 S. 
L R 54 : 6 S. L R 224 Ref. ( Fawcett , C. J and 
Kincaid, A. J. C.) Santan v. Emperor. 

15 S. X R. 126 : 64 I. C. 663 : 

23 Cr, X. J. 39 (1922) Sind 21. 

Ss 439 (4) 470 and 471 -Acquittal of 

accused on the ground of insanity — Order under 
S 471 not passed by acquitting Court — Power of 
High Com t to pass orders under S. 47 1. 

The passing of an order under S. 471, Cr. P. C. 
after an acquittal has been recorded, cannot be 
said to alter a finding of acquittal into one of 
conviction within the meauing of cl. (4) of S 439, 
Cr. P. Cede. 

Where the Court below acquitted an accused 
upon the ground that, at the time at which he was 
alleged to have committed the offence* he was 
insane but omitted to pass orders under S. 471, 
Cr. P. C held that the High Court had power in 
revision to pass an order under that section. 

{ Kumataswamt Sastri . J.) Mahammad, In re. 

42 M X. J. 72 * (1922) M W. N. 10 ; 

30 M. X. T. 74 (H C ) : 65 1. C. 423 ; 

23 Cr X. J, 71 • (1922) Mad 54. 

S 439 (5) — Order of acqu’ttal — Not 

appealed against by Government— Revision if 
lies. See Cr P. Code, Ss. 417 and 439 (5). 

15 S. X. R. 1,71. 

Ss. 456 and 491 — Habeas corpus — 1 

Power of High Court to issue writ to the mofussil 
— Malabar Ordinance 2 of 1921 — Trial by Sum- 
mary magistrate under the oidinance outside 
Martial law area . 

The High Court has power to issue a writ of 
Habeas Corpus to mofussil places and even m 
cases of persons who are not European British 
Subjects. S. 491 Cr P. Code merely substitutes 
or adds for the Presidency towns a different form 
of procedure less cumbersome than the granting 
of a writ of Habeas corpus 6 B. L. R, 392 foil. 

A Summary Magistrate appointed under ordi- 
nance 2 of 1921 has no power to hold a Sum 
mary court outside ihe Martial law atea and j| 
conv etton and sentence in a trial held outside 
the martial law area, for an alleged offence com- 
mitted inside such area, are illegal. ( Schwabe , C. 

J. Oldfield andCoutts Trotter , JJf) E, P. Govin- 
dan Nair. In re . 43 M. X. J, 396 ; 

16 X. W. 349 *31 M. X T. 304 (H G.) ; 

(1922) Mad. 499 : 68 I C. 838 : 

23 Cr. X. J, 614 (F. B.) 

S, 471 — Scope of — Power of High 

Court to pass orders under * 

S. 471. Cr. P. Code, does not compel the court to 
send the accused to the lunatic asylum. All that 
is necessary to see is that such safeguards are 
taken as would keep him from mischief. 

Where the court below while acquitting ,ait 
accused on the ground of insanity omitted to pass 
orders under 471, the High Court in revision 
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can pass ihe necessary orders. ( Knmaraswamy 

Sastty J } Mahammad, In re. 

42 M. L. J. 72 i (1922) I, W If. 10 : 

(1922) Mad. 54 . 65 I. C. 423 : 23 Cr. I. J . 71 
30 M, L, T. 74 (H. C.) 

—-Ss. 476 and 195 — Direction to prosecute 

—Giant of sanction — Duty of Court. 

It is the duty of every Court to take action of 
its own motion m every apparent case of forgery 
or perjury which is committed before it or 
brought t y its notice and to institute proceedings 
in all such cases it there is a reasonable pro* 
babity of the prosecution resulting ia a conv ebon. 
If this is done there would be no roo n lei t for 
applicabons from private persons for sanct-on to 
prosecute. The matter of reasonable propabihty of 
the prosecution ending in a conviction is practi- 
cally the only matter which a court has to con- 
sider in proceedings under S. 195 or 476 Cr. P 
Code, {HallifaxAj . C ) Ganga Prasad v. i 
Shiam Lal. 63 I. C. 45 : 23 Cr. L. J. 509 

— S. 47 6 -Forgery -"Offence committed by 

witness — Prosecution — Revision . 

It is competent to a Court to direct the prosecu- 
tion of a pet son other than a party to the suit, 
viz , a witness foL ioigery under S 476 of the Cr. 
P. Code. An order of a Civil "ourt under S. 476 
directing a prosecution is open to revision under 
S. 115 of the C P. Code and not under Ss. 435 
and 439 of the Cr P. Code, ( Daniels , /■ C ) EJaz 
Ali Khan v. Emperor. 24 0. G 367 : 

63 X. C 63 : (1922) Oudh 220 : 

23 Or L J. 228. 

S 476— ‘7>x the course of judicial 

proceedings'* — Return of documents after 
disposal of case— Petition for — Older fo) prose 
cut ton— ‘Legality. 

After some rent suits had been disposed of a 
petition was put in for return of documents before 
the court clerk O n a prosecution being ordered 
under S. 476 for forging the signature in the 
petition. 

Held , under S. 476 a Civil Court can only send 
for enquiry or trial cases of offences “committed 
before it" or brought to its notice <l m the course 
of a judicial proceeding” The words “committed 
before it" are qualified by the words “in the 
course, of a judicial proceeding” and as the rent 
suits had been disposed of, the petitions jcoold not 
be said to be filed in the course of any judicial 
proceeding Hence there was no jurisdiction to 
take action under S. 47b ( Newbould and Ghose , 

JJ ) Girijananda Kali Mitra v, Emperor 

26 G, W. N. 660, 

— S. 476— Judicial Proceedings — Procee- 

dings of Collector under S. 69 » B T. Act. bee 
(1921) Dig. Col. 462 Lakshan , Bar v . Naha 
Narain Hazrat. 48 Cal. 1086 

— S, 476— Offence committed —Transfer 

of case — Different conclusion of court — Jurisdi- 
ction if taken away— High Court's duty in such 
cases . 

If a court is of opinion that there is ground for 
enquiry into an offence refered to in S. i95 Cr. 
P. Code, even if the case has passed out of the 
ban4 s that court and been decided by another 
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court, the first oouit's powers under S 476 do not 
come to an end Nor does the c’rcumstance lhat 
the other c>urt has arrived at a different conclu- 
sion on the merits take away th*s jurisdiction. 

In cases of revision against orders under S. 476 
Cr P Code, the High Com t must satisfy itself 
that there has been no unreasonable delay, that 
the orders are no. vexatious and that the charges 
are not of a flimsy nature, (Stuart J ,) Sundar 
Lal v Emperor 44 All. 642 : 20 A I J. 666 : 

L R. 3 A. 93 Cr. : (1922) All 233 (C). : 

68 I. C 827 * 23 Cr I. J, 603 

S 476 — Order for prosecution — Offence 

under S 19° L P, C — Offence not committed 
before Com t or brought under its notice in the 
Course of proceedings. 

Where an application for the transfer of a case 
was made before the District Magistrate on 
behalf of the accused by another person and the 
applicant went to Ihe Magistrate's house and told 
him that he has given a sum of money to the 
Magistrate’s father and had received it back* 
subsequently held, the statement made by the 
applicant was unconnected with the application for 
transfer and the offence for which the applicant’s 
prosecution had been ordered was not one commit- 
ted before the District Magistrate or brought 
under hts notice in the course of a judicial 
proceeding and he was incompetent therefore to 
pass an order under S 476 of the Cr P. Code in 
respect of that statement. (Martincau, J ) Jiwan 
Singh v , Emperor, 3 lah. L J 535. 

“S. 476-- Order under -•Complaint of 

offence under S. 193, L P C 

Where a District Judge purporting to act 
under S 476, Cr P. Code, chaiged certain per- 
sons with offences and finally ordered that a copy 
of his order should be sent to the District Magis- 
trate with a request that he would cause proceed 
ings to be instituted aftei informing the police 
who investigated the matter, Held that the order 
was in substance a complaint and it was in the 
discretion of the Dt. Magistrate to take action on 
it ( Ryves , J.) R Simon Emperor 

(1922) All. 438 : 66 I. C. 515 . 23 Cr. L. J 291. 

S. 476— Power to direct prosecution — 

Such court— Meaning of— Court of Subordinate 
Judge. 

From the use of the word “ such court fn 
$. 476 Cr. P. Code it is clear that the court em- 
powered to fake action under that sectibm is the 
same court before which the offence has been 
committed or under whose nctice the effence 
has been brought in the course of a judicial 
pioceeding Though there may be moretban 
one Subordinate Judge in a district, and the 
court of one of the judges might at any time cease 
to exist if he were iransferred and no one sent to 
replace him, the work or bis court being made 
over to the court of another judge the fact that 
the court is not a permanency and may at any 
,time be abolished does not affect the queshon 
( Martmcan , J.) Tara Chand v Emperor 

67 I. C, 723 : 23 Cr. I, J, 451, 

“ . S* 476 — Proceedings under — Prompt 
disposal Decision of magistrate, pat* relevant 
in civil appeal. 
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Where in a civil suit, a judge of experience 
directs a party or witness to stand his trial under 
S. 476. Cr. P. Code, the matter should be dealt 
with promptly. The fact that an appeal is pending 
does not matter and the decision of the magistrate 
will not be relevant evidence in the civil appeal, 
[Mears, C. /.) Anrudh Kumar a, Emperor. 

L, R. 3 A 11 (Cr.) 
65 I. C. 436 • 23 Cr. I J. 85. 

— S. 476— Prosecution for perjury — Pro- 
cedure to be followed. See (1921) Dig. Col. 463 
Emperor v, Warir Beg 64 I. C 143. 

S. 47 Q— Sanction— Court acting on the 

evidence of wintesses whom applicant had no 
opportunity to cross-examine — Direction for 
prosecution before termination of civil proceed . 
mgs . 

There is no reason why a court, when any of 
the offences noted in S, 195 Cr P. Code is com- 
mitted m a civil court, should delay proceedings 

* under S, 476 Cr. P* Code until the suit is dispos 
ed of, which disposal may not occur until months 
or years later. 32 M. 49 Ref. 

Though notice that action will be taken against 
a petitioner under S 476 Cr. P. Code is not 
necessary as a matter of law, where the prosecu- 
tion has been ordered on evidence given by wit- 
nesses whom petitioner had no opportunity to 
cross-examine and whose evidence has thus not 
been tested, the lower court acts witi material 
irregularity in directing a criminal prosecution in 
the matter without giving the petitioner any 
chance to know and meet the case agamst him 9 
M. L. T. 192 Rel [Wallace, J.) Perumalla Ven- 
katasUbbiah In re 161 ¥ 925. 

60 I. C. 440 : 23 Cr. I. J. 712. 

Ss. 476 and 195— Scope of— Duty of court. 

It xs tne obvious duty of every court to deal with 
every instance in wbmh there is even a suspicion 
that an offence against public justice has been 
committed if there is a fair pass bihty that enquiry 
will lead to the discoveiy of evidence sufficent to 
make a conviction probable, then the enquiry con- 
templated in S. 476 should be instituted and the 
court fails in its duty if it does not do it 
of its own motion. The application under S. 195 
is in most cases a reminder to the court of the 
failure to do this important duty. ( Halifax , 
A. J . C.) Tulsiram v. Tilokchand 

23 Cr. L. J. 605 : 68 I C. 829. 

8. 488— Child — Adult major — Right 

to maintenance. 

A. person who has attained majority is not a 
M chiId M within S. 488 Cr. P. Code and he is 
capable of earning hts livelihood. Consequently 
he cannot claim maintenance from his father. 37. 
M, 565 Rel [Prideaux, A. J. C .) Gangaramsa v. 
VISHNusa 5 N. L. J 247 : 65 I. C 631 : 

* 23 Cr. L J. 167. 

rr— Sv 488 — Maintenance of child — Boy of 

ike. age o f 17 or 18. 

* ^ father is bound to maintain a child if he is 
nol ah$e»t& maintain himself. Where a boy is 17 

: i»18l~ and as able .to work and earn a living he 
cannqi compel his father to educate him in a 
college and thus better Ins prospects. (Maung 
7.7 Abdul R-<hD* Ma Shwe May 

% Bur. I» r J m. 


CRIM. PROCEDURE CODE (1898), S. 494. 

S. 488* — Mutual agreement— Living 

apart — Short quarrel between husband and wife, 

Where a husband quarrelled with his wife and 
exchanged angry words and then the husb md 
kept her away from the house there is no living 
apart by mutual agreement within S. 488, Cr. P. 
Code. [Maung Kin J.) Ma Pwa Kyin v. 
Maung Ba Thin. 1 Bur. L J. 124. 

S, 488 —Order for maintenance— Effect 

of decree of civil court. 

The subsequent decree of the civil Court super- 
sedes any order for maintenance that may have 
been previously passed by a Criminal Court under 
S. 488 Cr. P. Code. Such a decree is no answer to 
an application for enforcement of an order pre- 
viously obtained by the wife under S. 488 of the 
Code for her maintenance, without proof by the 
husband that the conditions of the decree for 
custody had been duly complied with and that 
without any sufficient cause she has left his 
custody [Das, J.) Ramdheyan Ram v. Must. 
Ram. Dularia, 3 Pat. LT 51 • 

65 X. C. 576 23 Cr L J. 144 

S, 488 — Pongyi — If liable to pay 

maintenance , 

The provisions of S. 488 apply to the case of a 
father who has a sufficient means to maintain the 
child but neglects to do so The presumption in 
the case of a“Pongvi” or Buddhist priest is 
that he possesses no property except such as is 
necessary for his leligious life* It is not in the 
public interest that a woman who allows herself 
to be seduced by a member of the priesthood 
should obtain support for her child. [Saunders, 

J C.) Ma E Shi v. U Aditsa 

1 Bur. I J, 97 : (1922) U. B. 15. 

*S. 488 (3 ) — Offer to maintain- -Refusal 

to cohabit— Effect of. 

There is nothing in the Cr. P. Code which 
compels the Criminal Court to award separate 
maintenance to a wife whom the husband agrees 
to protect and maintain m a manner suitable to 
her position in life merely because > he refuses to 
cohabit with her 6M 371 dist, [Kumaraswami 
Sastri, J) Jaggkvarapu Basavamma v. Jag- 
gavarapu Seetariddi. 

42 M L. J. 566 : (1922) M. W. H, 265 : 

30 M L. T. 315 (H. C.) : 15 L. W 535 : 

(1922) Mad. 209 : 66 I. C. 832 . 23 Cr. L, J. 836* 

S, 489 — Order of magistrate under S . 

488 Cr.P Code — Suit in Civil court for declaration 
that child is not the child of the person ordered 
to pay maintenance-Maintainability of— Effect of 
decree of Civil Court. See Upper BURmah C. C* 
RegN. S. 13 1 Bur L, 1. 82. 

Ss. 491 and 456— High Court— Wnt 

o r Habeas corpus — Power to i$*ue writ — Mofus- 
sil places— Perspns other than European British 
subjects See Cr, P. Code, Ss. 456 and 491. 

16 I. VT. 349, 

— — S. 494 -Withdrawal from prosecution*— 
Duty of Court to give reasons for allowing — 
Practice, See (1921) Dig. Col, 465 RaJA.ni 
KanTa Shaha ,v* Idris Thakur. 

48 Cal* 1105 : 64 I. C. 280 5 22 Cr. E, J* 76CL 
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S. 494. — Withdrawal of prosecution — 

Effect of — Fresh complaint on the same facts . 

Where a Criminal case was withdrawn on the 
ground that there was no case to be made out 
against the accused and some evidence had been 
recorded when the case was withdrawn under S. 
J94, Cr. P. Code, it is not competent for another 
magistrate to proceed against the accused on the 
ground that there is a prtma facie case against 
them except m accordance with S. 437 Cr. P. 
Code. ( Fawcett , J, C. and Kemp, A J . C.) 
Chandiram Verhomal v. Emperor. 

15 S L R. 131 : (1922) S 23. 

S. 494 (a ) — Withdrawal of prosecution— 

Order for — Reason to be stated 

Where a court on the application of the 
Public Prosecutor for withdrawal of the prose- 
cution under S. 494 (a) makes au order allowing 
such withdrawal an^ discharging the accused, 
the order is a judicial one. The order must 
contain the reasons so that the High Court may 
see whether the lower court's discretion has been 
properly exercised. 2Z C. W. N 69 Ref ( Teunon 
and Ghose , JJ ) Jagat Chandra Roy v. Kali 
Muddi Sardar. 26 C. W. N. 880. 

— S 494 (b) — Withdrawal under — Effect of 

— If operates as a bar of further prosecution. See 
Cr. Pro Code, Ss. 40.4 and 494. 66 I C. 657. 

Ss 497 (3) and 439 — Bail— Non bailable 

offence— Grant of bail by lower court — Power of 
High Court to set it aside . 

Persons accused of non-bailable offences should 
not be released on bail as a rule, but they may be 
so released if there are reasons for believing 
that the case against them is such that it is not 
likely to succeed, or if there are special circum- 
stances justifying bad. Where bad is improperly 
granted by the lower court to persons accused of 
murder, the High Court can set aside the order 
but only after notice to the accused ( Stuart J ) 
Emperor v Mt. Bashir am. L. R. 3 A 190 (Cr), 

S. 510 — Certificate given by medical 

man — Not admissible in evidence unless proved 
by him as a witness See Evidence Act, S, 45 . 

24 Bom. L. R 803. 

S. 514 — Forfeiture of security — Initi- 
ation of proceedings — Expiry of period,^ 

The accused was bound over to keep the 
peace for one. year, Subsequently proceedings 
were started against him under S. 514 Cr.P. Code 
for breach of the conditions of his recognizance 
bond. Held that the termination of the period 
of the bond before the proceedings were finished, 
was no bar to the prosecut on of the case 
{ Stuart , J.) Jassi v Emperor. 

L. R. 3 A, 129 (Cr.) : 20 A. L. J 692 : 

(1922) All. 335. 

— g, — Notice under — Recording of 

evidence — Failure to comply with requisites — 
Nature of proceedings. 

S. 514 lays down that it must be proved to the 
satisfaction of the court that the bond has been 
forfeited and the eburt should record the grounds 
of such proof. Ife is onty after such grounds have 
been*’ recorded that the - person bound shoal d be 


CKIM PROCEDURE CODE (1898), S. 520. 

called upon to show cause— Proceedings under S, 
514 are uf ths nature of civil proceedings and 
failure to strictly comply with the provisions of 
the section will vitiate the proceedings ( Adami , 
J.) Thakur Krishna. Narain" Singh v 
Emperor. 3 Pat, E. T. 381 * 

(1922) P 242 . 67 I C. 830 : 23 Cr L J. 478] 

S. 514 — Proceedings taken %n time — 

Transfer to a court having no jurisdiction — 
High Court ordering de novo inquuy — Expiry of 
time— Effect 

Where after proceedings were instituted by a 
Distrct Magistrate for forfeiting a bond within 
the period provided by the bond, and the case 
was afterwaids transferred to a suboidinate 
Magistrate, but the High Court considering such 
transfer unwarrant-d by law, directed the District 
Magistrate to hold an enquiry de novo, by which 
time the period mentioned in the bond had 
expired. 

Held, as the District Magistrate was only 
directed to carry on proceedings which bad been 
initiated in time, the proceedings were quite legal. 
[Lindsay, J,) Uma Dutt Misir v. Empeior. 

44 All 657 : (1922) All 503 : 20 A. L J. 693 : 

L. R. 3 A. 99 Cr, : 68 I, C. 847 : 

23 Cr L, J. 623. 

S. 517—Scope of — Direction for deli- 
very of property already returned. See f!921) Dig* 
Col. 466. Jhumak Singh v Tota Mahto. 

3 Pat, E T. 228 : 65 I. C. 494 : 

23 Cr. L. J 110. 

Ss. 517 and 520 —Stationary Sub- 

Magistrate — Order under S, 517 — Appeal — Forum 
—District Magistrate — Sub Division — Magis- 
rate 

A Stationary Sub-Magisfcra*e in acquitting a 
pei son charged with an offence under S, 406, I. P. 
C, made an order under S. 517, Cr, P. Code, that 
certain jewels which a subject matter of the charge 
should be returned to the complainant Held , that 
the court which had power to modify the order 
was the District Magistrate and not the Sub- 
Divisional Magistrate and that the order of the 
latter dismissing an appeal to him was right 
( Ayling and Ramesam , JJ,) Jogi Venkiah v. 
Station-House Officer of Narsapur. 

42 M. L. J. 401 : (1922) M. W. N. 191 4 
30 M. L. T. 251 (K C.) ; (1922) Mad. 78 : 
15 L. W. 534 : 67 I. C. 339 : 23 Cr, L. J, 387, 

■ — Ss. 520 and 369 — O'rder for disposal 

of properly regarding which offence has been 
committed — Order by Appellate Court sometime 
after — Judgment — Mere irregularity. 

A conviction for theft of two bulls was set aside 
on appeal but in the judgment of the appellate 
magistrate nothing was said about the possession 
of the bulls, which had been ordered to be hand- 
ed over to the complainant by the court below. 
Sometime after the disposal of the appeal, on 
application by the accused the appellate magis- 
trate the successor of the magistrate who had 
disposed of the appeal ordered that the bulls 
should be restored to the accused. Held in re- 
vision by the High Court that there was rip 
question of jurisdiction justifying interference 
with the order of the appellate magistral' & 


Y— 32 
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W R 3 ; 35 B 253 ; 34 M, 94; 38 I C. 309 Ref 
{Odgers, J.) Subba Naidu in re. 

43 I l. I 87 : 15 L. W. 664 * 
(1922) M. W N, 494 * (1922) Mad 329 : 

31 M L. T. 367 (H. C.) 

S. 522 — Order under — Acquittal of 

offence under S. 447, I, P. C. 


CRIM. PROCEDURE CODE (1898), S. 526. 

Where the pleader for the accused had com- 
mumcated to him that the Magistrate had asked 
him (the pleader) not to defend the accused, the 
latter could not have confidence in the impartiality 
of the Magistrate and the case should be transferred 
( Shadi Lai, C. J) Dhera Singh v. Ram Singh* 

3 lah. L. J. 528. 


Where an accused was acquitted of trespass 
under S. 447, 1, P C., Penal Code but an order 
under S 522, Cr. P Code, is passed that order 
is without jurisdiction as that section con- 
ferred jurisdiction on a Criminal Court only 
when^a person is convicted of an offence attended 
by criminal force. (Dalai, A. J. C ) Emperor v. 
Ali Bahadur. 24 0. C. 352 : (1922) Ondh 144 : 

66’ I C 324 : 23 Cr. L. X 260. 


— „g §22 — Order under, when justified-* 

Criminal force. 

Where an appellate court reversed a conviction 
and finds there was no use of criminal force, it 
is bound to set aside an order for delivery of 
possession and direct a redelivery if possession 
has been given under the order. 26 M. 49, 22 1* 
C. 1006 Ref. ( Kumaraswami Sastri , J.) Raja- 
THAMMAL V. RaJAMANICKAM PlLLAI 

15 L. W. 533 : (1922) M. W. N. 356 : 

31 M.L.T 20 (H. C) : (1922) Mad. 188 : 

68 I. C 38 : 23 Cr. X. J. 502. 

S, 526— Affidavit of accused— If can be 

used to support an application for transfer. See 
CR. P. Code Ss, 342 and 526 (4) 3 Lah. 46. 


— — — S. 526 Conviction — Retrial ordered by 
appellate court — Expression of opinion in counter 
Case— Transfer. 

Where on an appeal against a conviction, a re- 
trial is ordered on account of some irregularities 
in procedure (e. g.) non-compliance with S 342 Cr. 
P. C , it is highly desirable that such re-trial 
should not be taken by the officer who has already 
expressed his final opinion upon the matter 
\Bucknill, J .) Mahadeb Marwari v. Kishan Lal. 
Marwari. 8 Pat. L, T 147 : (1922) P. 60 


“ OM— Criminal case— Transfer of- 

Grounds {or. 

The mere fact that the presiding Magistrate a < 
the District Magistrate in charge of the Distrx! 
has taken precautions against intimidation and 
illegal picketting by the strikers so as to avoid a 
breach of the peace, is no ground for the transfer 
of a case m which the strikers are tried under 
Ss. 143 and 506, I. P C, ( Teunon and Subra 
Warday, jJ.) Nogendra Chandra Das v* Rehan 
Au * 65 I. C. 440 : 23 Cr. X. J, 88. 

7 777 s ’ Transfer of case — Expression 
of opinion by magistrate. 

Where a magistrate in framing the charges 
^gainst the accused observed that the offence 

t han been proved, the case should be transferred 
» another magistrate fpr trial. (Abdul Qadir. J.) 
Kjshen v. CrOKAL CHAND 
■» M t ,v V 65 I. C 632 : 23 Cr. X. J, 168. 


4 fpre$mi, 

trMMdgisi 


1^7 Transfer of criminal case — 

«« m fhe p aft the 


S. 526 — Transfer of criminal case — 
Grounds for— Complainant's master influencing 
Magistrate— Apprehension of accused. See {1921} 
Dig. Col. 467 Awadh Singh v. Puran Kundu 

64 I. G. 38. 


S 526 — Transfer — Grounds therefor. 

Where before the filing of the complaint the 
District Magistrate made a local enquiry in an un- 
successful attempt to bring about a settlement 
between the parties and subsequently directed the 
complainant to file a complaint before him which 
was then transferred for disposal to the Sub 
Divisional Magistrate by an order discussing the 
merits of the complaint and expressing an opi- 
nion adverse to the accused the case was trans- 
ferred under S. 526 for trial to the Court of the 
District Magistrate of another district* ( Kanhaiya 
Lal, h C.) Kam Sag\r v . Raja Mahadeo Bux. 
Singh (1922) Oudh 124. 


Grounds for— Refusal to summon prosecution 
witness for cross-examination— Error of judg- 
ment. (1921) Dig. Col. 468 Shivadhan 
Singh v . Emperor. 3 p a t j,. T 32 . 

- Magistrate as Vice 
Committee starting 


— g §26 — Transfer- 

President of Municipal 
proceedings. 

Where the Magistrate who tried a case was a 
member as well as the vice President of a Muni- 
cipal Committee and was present at the mee‘in<* 
in which the Resolution was passed, forthedis* 
obedience of which proceedings against the peti- 
tioners had been started. Held , under such cir- 
cumstances. as a member and an office bearer of 
a municipality, the Magistrate is debarred from 
trying a case arising out of the proceedings of the 
imimcipality. The fact that he is one of the 
members of a Bench before which the cases 
against the petitioners are pending will not make 

^L d 7 rence - J Abdul Q ad ‘^ J.) Mussammat 
Nur Nishan ii. The Municipal Committee. 

(1922) Lah. 72: 

69 I C. 384 : 23 Cr. X X 704. 

“777 — S * 526 —District Magistrate asking to 
withdraw certain illegal parwanas — Refusal to 
withdraw- Sufficient ground for transfer , 

Certain illegal parwanas were issued by the 
accused prior to his arrest for the offence for 
which he was being tried The District Magis- 
trate had written to him to withdraw those par- 
wanas but be refused to do so. Subsequently the 
case was started against him and he applied for a 
of c a se on the ground that the 
District Magistrate was prejudiced owing to his 
refusal to withdraw the parwanas. Held that 
there was nothing improper on the part of the 
District Magistrate in requesting the accused 
withdraw the illegal parwanas apd thai it wa&.not 
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a ground for a transfer of the case. ( Coutts , /.) 
Mahadeo Singh v. The King Empezor. 

(1922) P. 494. 

$, 526 (1) (a)— Cantonment magistrate— 

Secretary of cantonment committee— Ot dcr for 
prosecution m one capacity — Trial tn another . 

Where a cantonment magistrate in his capacity 
as Secretary of the cantonment committee order- 
ed the piosecution of the accused m respect of 
alleged building in conti avention of cantonment 
rules and proceeded to try the case. Held that 
the accused might entertain a reasonable appie- 
hension that he could not have an impartial hial 
and that the case ought to be transferred ( Rafiq , 
/.) Hira Lal v. Emperor. 20 A L J. 911 : 

L, R. 3 A. 173 (Cr.) 

S 528 — Transfer of criminal case — 

Private discussion about the case . 

Where a Sessions judge to whose court 
criminal case had been committed admitted 
having discussed the case at the club with one 
or two other officers, this is a sufficient ground 
for transfer of the case. Such a discussion is 
highly impioper. ( Lindsay , J.) Mahomed Daraz 
Khan v. Emperor. 65 I. C 558 : 23 Cr L. J 126. 

• — S. 533... Confession recorded without 

enquiry as to its being voluntary —Defect if cured 
under. See Cr. P. Code, Ss. 164 (3) and 533. 

2 Lah. 325. 

Ss. 537 and 200 —Complaint — Omis- 
sion to examine complainant on oath— Serious 
irregularity. See Cr. P. Code, Ss 200 and 537 

16 L. W. 220. 

S 537— Failure to comply with S. 342 

Cr. P. C, Effect. See Cr. P. Code Ss. 256, 342 
and 537. 43 M. L. J 402. 

Ss. 537 and 342 — Non-compliance with 

provisions of the Code — Effect of the irregularity . 

The test to be applied in considering whether a 
particular infringement of the provisions of the 
Cr. P. Code is one which does or does not come 
within the purview of S. 537 C. P. Code appears 
to be this : '‘does the error go to the whole root 
of the trial? Does it in effect vitiate the procee- 
dings, Has the court assumed an authority 
which it does not possess, Has V broken the v.tal 
rules of procedure ? »* If the error is of such a 
nature that the proceedings are vitiated in their 
very inception S, 537 Cr, P C has no application, 
But the mere fact that a certain provision of the 
Code is imperative does not m itself indicate that 
a breach of the provision vitiates the whole pro- 
ceeding, (Stuart, J.) Bechu Chaube v. Em- 
peror. 20 A. L J. 874 : 1. R. 3 A. 168 (Cr.) 

S. 537 — Omission to comply with the 

formalities prescribed by S, 342 — If a mere ir- 
regularity. See Cr. P. Code Ss. 342 and 537, 

65 I. C 618 

— S. 537 — Separate offences —District char- 
ges— Failure to frame — Irregularity. See Ck. 
Pro Code Ss, 233 and 537. 66 I. O. 672. 

— 6. 537 — WaM of sanction — Defect 

WjWticimd. V ' 


CRIM. PROCEDURE CODE (1898), 8. 556. 

It is the want ot sanction required by S. 195, 
Cr P. Code alone which is curable by S. 537 
The absence of the sanction required by any 
other provision of law cannot be remedied, nor 
by any other express enactment for mitintion 
of proceedings, t Kemp and Raymond A, J. C) 
Emperor v . Meughraj Deuidas. 

66 I. C. 657 ‘ 23 Cr I. J. 305. 

Ss 537 and 307— Want of sanction 

under S, 195 Cr P. Code, — not a ground for 
Quashing a conviction on a reference under S.307 
Cr. P. Code. See Cr. P. Code Ss. 307 and 537. 

24 Bom. L. R. 484. 

Ss. 537 (b) andl 195 — Time expired 

sanction — Prosecution and conviction - Prejudice . 

Where a person has been sentenced upon con- 
viction for an offence mentioned in S 195 of the 
Code the sentence is not liable to be reversed or 
altered on appeal or revision on the ground that 
the sanction required by the section had expired 
wnen the prosecution was initiated, unless it is 
established that the absence of sanction has in 
fact occasioned a failure of justice 
Where the accused pleaded guilty there is no 
failure of justice in the case 
22 Cal. 176 overruled ; 28 Cal. 217, approved ; 
31 Mad. 80 Referred to. ( Sanderson , C. and 

Woodroffe, Mookerjee, Teunon and Richardson, 
JJ ) Khetra Mohan Das v Emperor. 

48 Cal. 867 : 66 I. M 662 : 23 Cr. L J. 310 (F. B ) 

S. 545 — Pledge of jewels — Cheating- 

Compensation out of fine to pledgee. 

Where the accused was convicted of cheating 
the complainant and obtaining jewels and pledging 
them, it is not competent to the magistrate to pay 
a portion of the fine as compensation to the 
pledgee. Such an order is not contemplated by S. 
545 Cr. P. Code. (Macleod, C. J . and Coyajee , /.) 
Emperor v, Ramchandra Bapuji. 

24 Bom L. R. 382 : 66 I. C. 997 : 23 Cr. L J, 341. 

S. 547 — Applicability of — Livestock . 

S. 547 Cr. P. Code only provides a summaiy 
method for realising “ money payable’’ and these 
words cannot be stretched so as to include live- 
stock or other goods ( Harrison , J .) Emperor v. 
Phumman Ram. 65 I. C. 621 ; 23 Cr. L. J, 157. 

S. 556— District Judge Sanctioning 

prosecution for oifencc under S. 69 of Provincial 
Insolvency Act— If barred from hearing appeal 
against conviction — “Try any case” if includes 
appeal— Consent — Effect of. 

Where criminal proceedings were instituted 
against an insolvent under S. 69 of the Pro. Ins. 
Act, the complaint being drawn up as required 
by law, by the District Judge, the same officer is 
disqualified under S. 556 Cr. P, Code from 
hearing the appeal against the conviction, 

The words “ try any case *' are comprehensive 
enough to include the hearing of an appeal. 

Even the consent of the accused appellant 
cannot affect the absolute disqualification imposed 
by statute (Campbell, 7.) Mamoon v Emperor 
4 Lah. L. J. 452 : (1922) Lah. 30 : 67 I. C. 62^! 

23^ Cr. L. J, 446* 

i 1 * 
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— S. 556— Magistrate — Criminal trial — 

Refort to Govt, for sanction. 

A Magistrate making a report to the Local 
Govt for obtaining sanction under S, 195 Cr. P 
Code for the prosecution of a person under S 29 
I P, C. is not on that account incompetent to 
take cognizance of the case, ( Walsley and 
Suhrawardy , JJ.) Md Oziullah v Beni 
Madhab. 26 C W. N. 878 : 

(1922) Cal. 298 36 C . L. J. 180. 

S, 562 — First offender — Release on 
furnishing bond, Se* (1921) Dig, Col. 471 Abdul 
Kader zr. Mon Mohan Gope 66 I C 75 : 

23 Cr. L. J. 235. 

S- 565 — Motor Vehicles Act S 18— 

Fine— Suspension of license— Appeal. 

Where a Magistrate in addition to imposing a 
fine for an offence under S. 16 of the Motor 
Vehicles Act suspends the license of a moto** 
driver under S. 18 (2), the sentence is appealable 
and also open to revision by the High Court. 9 N, 
L, R 88 foil. (Halh fax A. J. C) Dheklu KuNbi 
v. Emperor. (1922) Nag. 71 : 65 I C. 425 * 

23 Cr. I. J. 73 

CRIMINAL TRIAL — Appeal Adjournment — 
Omission to require production of prosecution 
evidence- Effect of, See (1921) Dig Col 472 
Bilunghurst v. Moek. 49 Cal. 182 . 

(1922) Cal 334. 

— Appeal — Charge framed triable by supe 

rtor Court — Procedure. 

Where the Sessions Judge finds in appeal that 
the charge framed was one that could be tried 
only by a court of sessions, the proper procedure 
is to direct the accused to be committed by such 
court (Stuart, JJ Hasan Raza v Emperor 

L. R, 3 A. 146 : 20 A I J 568 . 

4 V. P. L. R. (A.) 152 • (1922) All. 345 : 

67 I. C. 728 : 23 Cr L J. 456 

Appeal to Sessions Judge against con- 
viction— Charge found to be false by District 
Magistrate on inquiry— Procedure— Instructions 
to Government Pleader not to support conviction 
valid. 

Pending an appeal against a conviction the Dis- 
trict Magistrate found on enquiry the charge was 
false. Held , the proper procedure was to proceed 
with the appeals in the ordinary course as they 
had not been withdrawn but it was open to the 
District Magistrate to instruct the Government 
Pleader not to support the convictions ( StuarfJ ) 
Bhagwana v. Bhullan, L. R. 3 A. 2 (Cr ) 

Approver— Corroboration— Nature of. 

As an approver's evidence is tainted, other 
evidence which is itself tainted cannot be suffi- 
for purposes of corroboration. Thus a 
wife \^bo knew about the conspiracy to murder 
her husband and even consented to it cannot be 
^ns^^ered a corroborating witness for the pur - 
ppse^.of a securing conviction. (ShadiLaf C. J. 

Abdut.QaiUr^n Ahmad Nur v Emperor, 
l t** , ? vA?- L* R. (Lab.) 110 : 68 I, C. 821 : 

23 Cr, L. J. 597, 


CRIMINAL TRIAL. 

Bench Magistrates 

The object of constituting a Bench is that the 
Magistrates concerned should individually and 
collectively give their attention, and apply their 
minds to the hearing of the evidence and the 
determination ot the points at issue and, arrive at 
an independent judgment in regard to the merits 
of the charge, This is not possible, if, while one 
Magistrate is recording the evidence, the other 
Magistrate constituting the Bench is attending to 
some other work. Such a procedure defeats the 
very object with which a Bench is constituted 
and might lead in some cases to a miscarriage of 
justice. { Kanhaiyalal , J C,) Sultan v. Sham- 
SHER 25 0 C. 182 * (1922) Oudh 21 : 

69 I C 376 : 23 Cr. L. J. 696. 

Benefit of doubt . 

The silence of the deceased himself in his first 
information repot t as well as of his relatives as 
long as he was alive, on the point of the guilt of 
the accused is a circumstance of which the 
accused is bound to get the benefit, especially if 
the majority of the eye-witnesses originally 
named in the first information report are not 
produced as wdnesses. (Abdul Qa dir, J ) Attar 
Khan v The Crown. ~ (1922) Lah. 28. 

Charge— Alter n a U ve cha rge—Refusa l 

of Sanction — Effect of 

It is contrary to public policy and to the re- 
cognised principles of the administration of the 
criminal law that where a charge has been 
launched which requires sanction by a particular 
authority and that authority has refused sanction, 
to hold! that it is open to a complainant to alter 
his election, shift his ground and start a fresh 
charge on an alternative section which does not 
Tequire sanction. He should have thought of 
that before, ( Walsh and Ryves , JJ ) Kohna Ram 
» Emperor. 2 0 A. L J. 775 * 

L R. 3. A- 141 Cr * 4 IT. P. L R (A ) 162 : 
(1922) All 502 : 68 I C. 32 : 23 Cr. L J. 496. 

Charge to jury — Recording of heads of 

charge— Record to be intelligible to appellate 
court. See Cr P. Code Ss. 298 and 299. 

35 C. L, J 437. 

Conduct of accused during trial— Not 

evidence of guilt . 

There is no law by which an accused person 
can, either by words cr gestures or by exposing 
himself to certain physical treatment, be made to 
imolicate himself in the crime with which he is 
charged, when he is on trial. Such an idea is 
highly repugnant to the proper administration of 
pstice. (Das and Bucknill , JJ ) BazaRI Hatam v 
Emperor. (1922) Pat. 46 : 4 U. P. L. R. (Pat). 1 * 

3 Pat L. T. 526 : 1 Pat 242 1 (1922) P, 73 : 

68 I C. 958 : 23 Cr, L. J 638. 

Confession retracted— Value of. 

A confession made and retracted must always be 
open to some susp’eton, but it is sufficient for a 
conviction if the court is satisfied, that it vras 
voluntarily made and true, Case law on the point 
noted. 

The credibility of a retracted confession in each 
case is a matter for the court to decide, according 
to the circumstances of each particular case. (Das 
and Adami , JJ.) Behari Adraki v. Emperor. 

3 P. L. T. 98 : (1922) P, 49& 
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Conviction— Basis of. 

An accused person can be convicted only on 
evidence that is actually on the record, and not 
on evidence which it is believed the witnesses 
might have given had they not been won over. 

( Harnson , J ) Murad v. Emperor 

68 I C 830 . 23 Cr. L. X 606. 

Conviction — Offence to be distinctly 

alleged and proved— General piovisions causing 
several offences — Conviction. 

As a general rule a conviction under a section 
which provides a penalty for a variety of acts done 
in contravention of the statute, is bad for dupli 
city where the section contains a variety of in- 
consistent alternatives. (Walsh, J.) Munshi Lal 
v. Emperor. 20 A. L. X 198 * 

L. R. 3 A. 34 Cr, : (1922) All 21 : 
66 I. C. 184 : 23 Cr. L. J . 248. 

-■- ^ Conviction set aside on appeal — Re-trial 
ordered—Desnabihty of trial by a new magistrate 
— Transfer. See Cr. P. Code S. 526. 

3 Pat L. T. 147 

• Complaint — Offence under S. 211 1 P 

C.— Conviction under S. 5 00. 1, P C 

A conviction under S. 500 I. P C. where the 
complaint and charge were under S. 211 I. P, C. 
is illegal 18 P. R. 1889 Ref. ( Simpson , /.) Gaya 
Barhai v Emperor, 9 0 I. J 342. 

• Costs— Order for when justifiable 

Except in cases where the Cr. P. Code speci- 
fically provides for payment of costs the Courts 
have no power to award costs in Criminal matters. 
But the Privy Council have power under the 
statute to grant costs in criminal cases. (Sir 
Walter Schwabe , C. /. Oldfield and Coutts 
Trotter , JJ.) Sankaralinga Mudaliar v Nara- 
yana Mudaliar. 43 M. L X 369 . 16 L W. 413 : 

(1922) M. W. N. 579 (F. B.) : 

31 M Ii. T. 342 (H. C.) : (1922) Mad. 502 : 

68 I. C. 615 : 23 Cr. L. X 583 (F B ) 

Delay in recording statement — Proba- 
tive value of. 

Whatever may be the explanation of the Police 
to record late the statement of the principal 
witnesses for the prosecution, the defence is entitl- 
ed to ask that the evidence of these witnesses 
should be discarded, inasmuch as there was 
sufficient time and opportunity for their being 
tutored. (Jwala Prasad and Coutts # JJ.) Empe- 
ror v . Punit Chain. 3 Pat. I. T. 413 . 

(1922) Pat, 218 : 4 IT P. L. R. (Pat ) 53 *. 

(1922) P. 348 : 67 I, C. 581 : 23 Cr L J. 421' 

Duty of magistrate — Directions of supe- 
rior executive authoniy. 

It is the duty of a trying magistrate to ignore 
extra judicial directions given by a superior auth- 
ority as to the disposal of the case. [Kennedy , J .C. 
and Madgaonkar, A . /. C.) Bassarmal Awatmal 
v. Emperor. 15 S L. R 149 : 64 I. C. 511 . 

23 Cr. L. X 31. 

Enhancement of sentence. 

In a case where injuries are inflicted in a sud- 
den quarrel and theweapenwas picked up there 
and them there is no sufficient reason to enhance 
#ie sentence where as it stands it is substantial 
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I enough. ( Abdul Qadir , J ) Attar Khan v . The 
Crown. (1922) Lah 28. 

Evidence — Conviction — Evidence avail- 
able not let in 

It would be unsafe to convict the accused pei - 
sons on the solitary statement of a witness who is 
not disinterested, especially as other persons who, 
if his evidence were true, would be able to corro- 
borate him are not produced. (Martmeau, J .) 
NURa V . Crown. 3 Lah. L X 482. 

E viden ce — Defici ency of — Resp on si bihty 

of accused— Conviction. 

The fact that the symptoms befoie the deceas- 
ed’s death were not incompatible with the con- 
clusion that she had been poisoned by arsenic 
and that there was a suspicion that she had been 
maltreated by the accused do not prove that the 
accused was guilty of murder of his wife, espe- 
cially when there was no evidence to justify the 
conclusion that she died of poisoning or had been 
murdered. The fact that by cremating the body 
of his wife the accused has made it impossible to 
obtain the best evidence as to the cause of death, 
is not a substitute for such evidence and the 
accused cannot be convicted on mere speculation. 
(Gokul Prasad and Stuart, JJ ) Jagannath Singh 
v Emperor. L, R. 3 A. 53 (Cr.) : 

(1922) All. 30 . 66 I. C. 422 (1) . 

23 Cr. L. J 278: 

Evidence— Depositions in one case 

copied in another — Illegality . 

It is illegal for a Magistrate trying a criminal 
case to take the depositions in one case and have 
them copied and used in another case (Sanderson, 
C. J and Chotzner,J.) Mozahxjr Ali Emperor. 

36 C. L. J. 417. 

Evidence — First information Teport— 

Admissibility and weight. See 1921 Dig. Col. 
471. Kaku v. Emperor. 4 Lah. L. X 487. 

Medical evidence — Not always formal . 

It cannot be said as a general rule that medical 
evidence is always formal. ( Das and Adami , 
JJ.) Rameswar Singh v, KingEmperor. 

(1922) P. 299. 

Evidence — Police coercion — value of 

evidence. 

The fact that the statements of the witnesses 
were extorted by the Police under threats of 
implication in the crime cannot fail to detract 
from the value of their evidence and this is espe- 
cially the case when none of them had any reason 
for refraining from deposing against the culprit, 
{Shadi Lal C, /, and Wilber force, J.) Sunder 
Singh v. Emperor. 

4 Lah. L. X 284. 

Evidence-— Weight attached , 

Where the word of a respectable person is 
against the word of a witness, who is merely a 
servant and not what might be called a particul- 
arly respectable witness, the statement of the 
former is preferable, and it would be in the 
highest degree unsafe to accept the evidence of 
the latter type of witness without corroboration* 
No inference of complicity in crime can, 1 be 
drawn from the fact of fi iemiship between 
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accused who are co-villagers, and because of 
their being co-villagers it was quite natural that 
they should know each other, ( Coutts and 
Ross JJ.) Thakur Ajodya Prasad v. Emperor, 

(1922) Pat. 88. 

First information— Earlier information 

not recorded— Effect. 

In a trial for murder, the evidence disclosed 
that prior to what was recorded as first informa- 
tion, a report had been made to the police about 
the murder, but a record was not made of this 
nor the informant examined as a witness m the 
case. 

Held the failure to record the earlier report 
entailed the discarding of the so-called first in- 
formation, and the non -production of the person 
who gave the first report to the police deprived 
the accused of the valuable right of cross exa- 
mining a material witness. {Coutts and Ross, JJ ) 
Chandrika Ram Kahar v. Emperor. 

1 Pat 401 : 3 Pat L T 771 : (1922) P. 535. 

— ■ — —First information— Statement made to 
police . 

A statement casually made to a Sub -Inspector 
of police is not first information and cannot be 
relied on as such. [Coutts and Das , JJ) Dasrath 
Singh v. Emperor. 07 L C. 502 : 

23 Cr I. J. 406. 

Judgment — Conviction — Appearance of 

accused — Prejudice. 

Where a magistrate wound up his judgment by 
saying “his appearance and the manner of his 
speech are such that I have no doubt that he com- 
mitted the offence '* Held that this was in itself 
sufficiennt to condemn the whole judgment. 
Chevis , J,) Ghulam Mahomed v Emperor. 

65 I. C. 625: 23 Cr. L. J 161. 

Jury — Inadmissible evidence read out to 

jury by public prosecutor— Confession — Effect of. 

Where in a Jury trial for muider, the Public 
Prosecutor in his opening address read to the Jury 
the confession made by the accused, which was 
inadmissible in evidence not having been recorded 
according to law, and the accused was sentenced 
to death for murder 

Held, that however carefully the Sessions Judge 
had endeavoured to remove the impression by ask- 
ing the Jury to ignore the confession altogether, 
the reading out of the confession was bound to 
affect in some measure the minds of the Jurors and 
*he trial was consequently vitiated and the court 
ordered a new trial. ( Das and BuckniU , JJ.) 
Dawodar Ram v. Emperor. 3 Pat. L T 52 : 

65 I C. 573 : 23 Cr. L. J. 141. 

Jury — Misdirection — Charge to Jury 

Essentials of— Reference to defence case. See 
(1921) Dig. Col. 475. Hari Charan Das v. Em- 
peror, 66 1. C, 998 : 23 Cr.L J. 342. 

-r Local inspection of locality— Absence 
of record mtaUfcg to— Effect on conviction, 

Im a-dasfe! against 4 accused under S. 457 
India»; Penal Code, * the Magistrate in order to 
test the aeosuracy of the defence put up took them 
to the locality alleged ia-deteuCe and made them 
out mi turn the. places Held, „ the conduct , 
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verged dangerously near cross-examining the 
accused. 

Held also , there being no record at all as to 
what happened at the inspection, and the Magis- 
tiate himself not having gone into the witness- 
box, a conviction based on the Magistrate’s own 
knowledge of what took place is bad. ( Harrison , 
J.) Nura v . Emperor. 67 I. C. 591 . 

23 Cr. L J. 431. 

Local inspection — Notes of inspection if 

should be recorded— Effect of omission. 

Though there is provision in the Code of Crimi- 
nal Procedure for making local inspection or for 
keeping a note of the inspection if made, it has 
been settled by authorities that a Magistrate must 
invariably put on record a note of his inspection. 
37 CaU 340, fall. 

Where a Magistrate used the knowledge derived 
by him from his inspection of the locality 
without placing on record his note of inspection 
it was held that the omission of the Magistrate 
to place on record his inspection notes had pre- 
judged the accused and the conviction was set 
aside and a retrial was directed to be made from 
the stage just before the inspection of the locality 
[Jwala Prasad , /.) Athar Hussain v. Emperor. 

(1922) Pat. 27 : (1922) P. 51. 

Local inspection • — Note to be placed on 

record. 

There is nothing in law to prevent a magis- 
Irate from making local inspection ; but it is 
fair that a note of the inspection should be 
placed on the record and the parties given an 
opportunity of being heard with respect to it 
[Jwala Prasad, J ) Parmeshwar Lall Mitter 
v Emperor. 3 Pat. L. T. 34‘J' : 

(1922) P. 296 : 67 I. C. 616 : 23 Cr. L J. 440. 

Magistrates— Duty of — Acquittal — Ad- 
verse remarks — Propriety of — Police Manual- 
Compliance with. 

A Magistrate exercising judicial functions, has 
to divest himself of his executive powers and his 
jndicial pronouncements should not be disfigured 
by an entry as required under the Police Manual, 
particularly as it is based upon the Magistrate's 
personal impressions drawn from irrelevant mat- 
ters which the accused has no opportunity to 
meet. 

Where a 'Magistrate acquits the accused holding 
the prosecution case to be false, he has no power 
to add in the judgment " Enter true" which is 
wholly inconsistent with his express finding as to 
the falsity of the case and the said remark 
together with the reasons for the same should be 
deleted from the Judgment as the accused may 
be gravely prejudiced by it. [Jwala Prasad , J.) 
Birnarayan Singh v . Emperor. 

3 Pat L. T, 239 : (1922) P £7 : 67 I. C. 195 : 

23 Cr L. 7. 371. 

Misdirection to jury Summing up. 

A sessions judge cannot be expected to com- 
ment on every point that could possibly be 
argued for the accused. It is sufficient if he 
deals with the more important points and does 
not unduly press on the jury his own views on 
questions of fact. In deciding whether there has 
been misdirection, the charge to the jury must 
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be considered as a whole (Newbould and 
Suhrawardy, JJ ) Abdul Salim v. Emperor. 

35 C. L. J. 279 : 49 Cal. 573 : (1922) Cal 107 : 

26 C. W. N. 680 * 69 I. C 145 : 

23 Cr L. J. 657- 

Motive, evidence of — Case made out. 

A clear case made out by the prosecution 
cannot be disbelieved, merely because the 
evidence of motive is not clear, ( Newbould and 
Suhrawardy , JJ,) Emperor v B alar am Das 
49 Cal, 358 : (1922) Cal. 382 

Misdirection to jury — Defect tn charge- 

Where the jury was asked to decide which 
hypothesis suited the facts better, they were in 
effect told that the prosecution would discharge 
its onus by producing the better hyp thesis. The 
charge is defective if it does not set out all the 
questions that are required for decision, It is 
wrong to refer to the amendments of law pro 
pos"d f or legislation. (Walmsley and Suhrawardy , 
JJ.) Abdul Gohur Sikdar v. Emperor 

26 C, W. N. -972 : 36 C. L. J 152 : 

(1922) Cal. 505. 

Murder — Circumstantial evidence — 

Production of ornaments — Delay. 

If a person is found shortly after a murder in pos- 
session of ornaments belonging to the murdered 
person a very grave suspicion must rest upon 
him that he was concerned in the murder. When 
the ornaments were not produced until nearly 
two months after the murder the suspicion is 
not nearly so strong, especially where during 
most of the period the accused was detained by 
the police and in his absence some one else could 
have placed the ornaments where they were 
found ( Scott Smith and Abdul QadirJJ ,) Sunder 
Singh v, Emperor, 66 I C. 187: 

23 cr L. J. 251. 

— Murder Conviction on circumstantial 

evidence. 

In order to sustain a conviction for murder 
purely on circumstantial evidence, the circum 
stances must be such as to exclude all reasonable 
probability of innocence ( Scott Smith and Abdul 
Raoof , JJ.) Mahomed Yar v Emperor. 

4 Lah. L. J. 235 : (1922) Lah. 263. 

Murder— Discovery of ornaments. 

The discovery of the orramentspftbe deceased 
in a place belonging to somebody else and with- 
out being pointed out by anybody, is no evidence 
against the accused. (Piggott and Walsh, JJ.) 
Mt. Sukhia v. Emperor. I R. 3 A. 101 (Cr ) 

— Murder , Evidence of, 

Where the only evidence against the accused 
in a murder case was that the deceased was seen 
in hts company the previous evening, but there 
was no other direct or circumstantial evidence, 
held , he was entitled to an acquittal The fact that 
the accused could not give any explanation regar- 
ding the death of the deceased did not matter ztt 
all, ( Lindsay and Kanhmya Lai JJ.) Chidda v. 
Emperor, L B.3A. 133 Cr : 

20 A. L, J. 564 : 4 V. P. L. R. (A) 126 : 

(1922) A 340:67 1 C. 724 : 
-f 23Cr.L.J. 45& 


CRIMINAL TRIAL. 

Murder — Perfunctory recording of 

evidence of eye-witnesses. 

Evidence of eye witnesses should not be so 
perfunctorily recorded tha* it is impossible to say 
therefrom whether they really saw the occur- 
rence. This is all the more so in a case of mur- 
der ( Coutts and Ross, J.) Lachmi Lal h Em 
PEROR. (1922) Pat. 159 . 3 Pat L. T. 398 : 

(1922) P 40 : 65 I. C. 1002 : 23 Cr. L. J. 218. 

Murder —Plea of guilty — When to be 

accepted. 

In a case of murder it has long been the prac- 
tice of the court not to accept the plea of guilty, 
for murder is a mixed question of fact and law 
unless the court is perfectly satisfied that the 
accused knew exactly what was implied by his 
plea of guilty the case should be tried, In the 
case of an illiterate individual there should be a 
trial. ( Ryves and Gokul Prasad, JJ.) Dalli v. 
Emperor, 20 A L J. 326 L. R. 3 A. 80 (Cr.) : 
(1922) All. 233 (a) . 66 I. C. 427 : 23 Cr L. J 283. 

Murder — Pointing out the dead body — 

Absence of explanation of source of knowledge — 
Evidentiary value of. See Cr P, Code Ss. 164 
and 364, 4 Lah L. J. 225. 

Murder— Proof of — Amount of evidence. 

See (1921) Dig. Col. 477, Legal Remembrancer 
v. Lalit Mohan Singh Roy. 

49 Cal. 167 : (1922) Cal. 342. 

Pardanashin eye-witness — Examination 

on commission if proper. See Pardanashin— 
Criminal Trial. (1922) Pat. 159. 

Ptoof 0 f g U iit — False defence— Effect of 

Falsehoods in a defence do not m this country 
even tend to indicate the guilt of the accused. 
Even the entire omission of an available, true 
and complete defence and the substitution for it 
of unsustainable falsehoods are so closely in 
accordance with the common course of human 
conduct that the Court should not infer from 
such a defence that the guilt of the accused is 
likely. (Halhfax, A. J . C.) Domar Singhs, 

Emperor. (1922) Nag. 87 : 

66 I. C. 1001 • 23 Cr, L. J. 345. 

Sentence— Death — Mitigated sentence, 

when to be passed — Reasons to be stated. See 
Penal Code, S. 302 1 Bur. L. J. 99. 

- - ' Sentence — Enhancement — Prisoner 

having undergone sentence — Youth of offender. 

Though a sentence of 3 months rigorous 
imprisonment is a lenient sentence for the in- 
fliction of grevious hurt with a hatchet on a 
young boy, still having regard to the fact that the 
offender was a young man who had recently 
come out of fail after undergoing the sentence 
already imposed, the Chief Court refused to 
enhance the sentence. {Shadi Lal , J.) Emperor 
v. Duli Chand, 4 La K L. J*. 493. 

— Sentence^-Juvenile offender — Period of 

imprisonment. See 1 1921) Dig Col, 478 AbbOl 
Rahman Ismail v. Empero-r. 46 B Mpt'WN 

65 I. C. 445 : 23 Cr. L. J. 93 : (1922) 
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Sentence — Period of detention while 

under tial — If can count towards sentence 

The period during which a person was kept in 
custody as an under-trtal prisoner cannot count 
as part of the sentence* nor can the court order 
it to be considered as such. {Brashei , J) 
Dan gar Khan v. Emperor, 

23 Cr. I. L 393 : 68 I C. 817. 

Stay— Charge of cheating— Pendency of 

civil litigation. 

Where a civil suit is pending against the com- 
plainant in respect of a charge of cheating pre- 
ferred by the latter, the criminal trial might well 
be stayed pending the decision of the civil case, 
though the civil suit was instituted after tie 
police report. 21 P. W. R. 1912 Cr , 33 P. R. 1910. 
44 P, W. R 1911 Ref. {Campbell, J) Janki Das 
v- Emperor. 4 Lah. L J. 409 : 

38 P. L. B. (1922) : 68 I. C. 819: 

23 Cr. L, J 595. 

_ 'Trial by jury— Death sentence — Confir- 

mation by High Court — Power of interference. 
See Cr. P. Code Ss. 37 6 , 418 and 423 

64 1 C 657. 

Trial by jury — Misdirection — Murder 

— Essentials of charge. 

It is necessary for a learned Judge to read the 
very words of the section itselt to the fury, if he 
purports to give them what the provisions of law 
are, and then if necessary, to explain what is the 
meaning of the section. Where the only direc- 
tion as to what constitutes murder was contained 
in one sentence u MuTder is the intentional 
killing of another human being with malice 
a forethought ” Though it was a comprehensive 
way of describing what the meaning of murder 
was it was not the way in which the court ought 
to charge the jury in this country. It is usual to 
refer to the sections which relate to culpable 
homicide and to direct the Jury as to what is 
culpable homicide and m what circumstances 
culpable homicide amounts to murder Where the 
court did not draw the attention of the Jury to the 
fact that many of the witnesses who were called 
on behalf of the prosecution were related to the 
initiator and prime-mover of the prosecution or 
of each, other and the attention of the jury has 
not been drawn to discripancies in the evidence 
of the prosecution witnesses, there is a misdirec- 
tion. Where there are several persons in- 
volved in a charge of murder the attention of the 
Jury should be directed to their individual cases 
{ Sanderson C. /. and Panion , J.) Emperor v. 
DtfRGA CharaN Beparl 26 C. W. N. 1002 : 

36 C. L. J. 171 : (1922) Cal. 124 s 
68 I. C. 407 : 23 Cr. L. J. 567- 

— Witness— Omission to call. 

Where the prosecution has reason to believe 
that the inmates of the house of the ! accused if 
examined, would not tell the truih not being in- 
clined to help the .prosecution, that, is sufficient 
cap&effbf omitting to call them. ( Newbould and 
Sukrawirdy, JL\ Emperor v . Balaram Das. 

k ' 1 f *922) Gal. 382 : 49 Cal. 358. 

C Adoption 1 — Ancestral property-— Onus 

_ - t - 
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A party asserting that land is ancestral and 
therefore an adoption is bad is required to prove 
his assertion and conjectures cannot be accepted 
as a substitute for proof. ( Broadway and Abdul 
Q nadir, JT ) Munsha Sinch v. Uttam Singh. 

4 Lah. L. J. 31 : 4 V. P. L. R (Lah,) 18 : 

64 I. C. 428 : (1922) lah 65. 

Adoption— Brother 1 s grandson. — Naru 

Rajputs of Hoshtarpur 

Under the customary law prevalent among 
Naru Rajputs of the Hoshiarpur Tahsil, the 
adoption of a brother’s grandson is valid, the 
term baradarzada qariti being wide enough to 
include a brother’s grandson. ( Chevis and 
Campbell , JJ ) Rahmat Khan v Nazir Ahmad. 

57 P L. R (1922) : 67 I C 374. 

Adoption— Ceremonies for — Rights of 

son to proceed to collaterals. 

In the Punjab no specific ceremonies or for- 
malities are provided under the Customary Law 
for adoption. The validity will depend on whe- 
ther it was intended that the adopted boy should 
be altogether taken out of his natural family and 
introduced into the adoptive family as son. If 
there was a complete adoption the right of 
collateral succession will be presumed till the 
contrary is shown [Abdul Raoof and Martmeau , 
JJ.) Waryaman v. Kanshi Ram, 3 Lah 17 : 

(1922) Lah 105 : 66 I. C. 309. 

Adoption — Daughter ’ s son — Dham ja ts. 

Among Dhanoi Jats of Tahsil Kharar the adop- 
tion of a daughter’s son is valid 68 P R, 1888 
foil. 50 P, R. 1893 F. B. Ref. (D. Rossi gnol and 
Campbell , J] ) GURbakhsh Singh v. Mt. 
Pratapo. 2 Lah. 346 : 

(1922) Lah. 234 : 66 I. C. 133 

Adoption — Daughter’s son — Rajputs, See 

(1922) Dig Col 481 Samand Khan v Khabw^je 
Khan. 64 I. C. 17, 

Adoption — Daughter's son — Special 

custom — Punjab — Burden of proof Bishnois of 
hissar . 

In as much as the right to adopt a daughter’s 
son is equally opposed to Hindu Law and the 
general customary Law throughout the province 
of Punjab, the burden of proving this special cus- 
tom is on the party alleging it. On the evidence 
the Court held that among Bisnois of the Hissar 
District the adoption of a daughter’s son is not 
valid by custom. ( Shadt Lai , C. and Harri- 
son, J .) Moti v. Bagrawat. 64 I. C. 189. 

— - Alienation — Agriculturist — General 

customary law — Money raised for purposes of 
trade in cattle — Necessity —Duty of lender *to 
make enquiries— Payment of revenue See (1921) 
Dig Col 481. Kabul Singh v. Kali Singh. 

67 I. C. 737. 

Alienation — Ancestral Property Proof 

of. 

Where it is shown from the settlement papers 
that the plaintiffs and the last male owner were 
descended from a common ancestor and that 
tnerO has been continued devolution by inherit- 
andte of the properties in question it is a legitimate 
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inference that the property is ancestral 72 P. 
R. 1913 9 P. R: 1914 35 C 1039 foil. [Chevies, J ) 
Punjabi Singh v . Gulab Singh. 

69 I. C. 143 

Alienation — Bequest to daughter — Suit 

by reversioner —Decision — Value of as evidence 
A proprietor bequeathed his, lands and house to j 
his daughter and she in her turn made a will in 
1886 leaving the property to the deft , her sister's 
son, and son-m-law. The daughter died and the 
plff, collateral of the deceased male owner, sued 
for possession of his property contending that 
it reverted to them and that the daughter had no | 
power to make a will in favour of the deft, It 
was found that in a prior suit to contest the will 
instituted by the brother of the last male owner, 
the Will was found to be valid and that the 
daughter had full powers of alienation. There 
was no aopeal against that decision which be- 
came final. Held , in the present suit that though 
the prior decision did not operate as res judi- 
cata it was very strong evidence in favour of 
the will and that the daughter took an absolute 
estate under its terms. (Shadi Lai and Martmeau, 
JJ.) Anwar Khan v, Nur Khan 

67 I C 272. 

• — Alienation — Binding nature of majoi 

portion supported by necessity or antecedent debt 
Where the debts to discharge which an aliena- 
tion was effected were antecedent debts and ex- 
cept to a trifling extent, the alienation was sup 
polled by necessity, the alienation should be 
upheld. ( Chevis and Scott Smith , JJ ) Mt. Jowau 
v. Nand Singh. 4 Lah . L. J 351. 

Alienation — Consent of the reversioner 

—Consent given before hand - Effect of , 

A consent given to a contemplated alienation 
by a sonless proprietor is as binding and as valid 
as a cogent given to a completed transfer and 
the assent of the nearest reversioner makes the 
alienation good against the world. 59 P R 1904 
7 P. R 1905, 78 P. R. 1908 foil. The onus of 
proving bad faith on the part of the reversioner 
lies on these alleging it. 

An undertaking given by a reversioner not to 
contest an alienation which a sonless proprietor 
might make in the future does not require regis- 
tration. (Scott Smith and Harrison JJ ) Gcjl ab 
v . Mehndi. 4 L. L, J.52 : 67 I C. 41Y : 

3 Lah 112 : (1922) Lah, 95 

— Alienation by daughter — Property in- 

herited from husband— Right of reversioners to 
impeach, 

Under the general customary law of the 
Fun jab females m possession of property inherit- 
ed from relations, but not given as a free and 
absolute gift, have no right to alienate such pro- 
pertytpermanemly. Tne heirs or reversioner^ have 
a right to contest the validity of such an aliena- 
tion and have it declared that their rights would 
not be affected in any way, (Abdul Raoof and 
MartineauJL ) Jhandha v, Mt. jivan, 

67 I. 0. §22 

“ Alienation by femaUr- Right to challenge, 

Pefsp$s who are heirs t<? an estate are entitl- 
ed to challenge ^Henations effectqcj by females 
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; who are holding on life tenure under custom. 
Para 23 of Rattigau’s Digest of customary law runs 
counter to the principle of Hindu Law and custom 
does not exclude a daughter’s son from inheri- 
tance on the ground of his mother having pre- 
deceased her lather or grandmother. Under the 
Hindu Law a lemale takes only a Me interest in 
the property inherited by her from a male and the 
nature of her interest does not depend upon the 
existence or otherwise of persons having a right 
to succeed to the property after her death. 

An estate ot a widow under the customary law 
is subject to the same restriction as that of a 
widow under Hindu Law. Where the persons 
contesting the alienations are males whose right 
to inherit the estate is beyond dispute there is no 
custom which prevents them from impugning 
such alienations, they are entitled to contest C A. 
128 of 1917 ref. Where there is no custom appli- 
cable to a case the plaintiffs can fall back on their 
personal law. [Shadi Lai, C /. and Martmeau , 
J.) Gobinda v . Nandu. 

(1922) Lah 217- 

Alienation — Gakhars of Mai pur— Gif t 

by sonless proprietor — Riwaj-i-am 

Where the Riwaj-i am contains an entry that 
among gakhars a sonless proprietor can alienate 
ancestral property as he liked, the onus is on the 
person who contests the validity of such a gift to 
prove it. Held also on the other evidence in the 
case, such a right in the sonless proprietor was in 
accordance with the custom of the land. 
(Martineau and Harrison JJ t ) Mt, Sardar 
Khanam v t Amir Zaman Khan. 

3 Lah. 392. 

Alienation —Gif t — Family arrangement 

—Effect of . 

Where as a result of a family arrangement 
effected with the sole object of preventing dis- 
putes between the sons and grandsons of a pro- 
prietor certain properties are allotted to them it 
could not be presumed that the latter were ulti- 
mately intended to get more than the share they 
would be entitled to by succession according to 
custom ( Leslie Jones and Wilberforce , JJ t ) 
Ahmad Din v Muhammad Tufail 

4 Lah L. J 376. 

— Alienation— Gift — Khanadamad — 

salm a n Guja rs of Kharar Tahsil—A m bttla D L 

It is not competent to a proprietor belonging to 
the sect of Mussalmaa Guj$is of Kharar Tahsil in 
Ambala Dt, to make a gift of ancestral land in 
favour of a Khanadamad in the presence of 
collaterals, (Le Rossignol , J .) Chanan v. Nur 
Din, (1922) Lah. 121 : 65 X, C. 98. 

Alienation — Gift — Sonless proprietor — 

Anncest r al land — Khnlshra Jats — Hoshiarpur 
Dt, 

Among the Khulshra jats of Tahsjl Garhsbanker 
Hoshiarpur Dt no custom bad been proved by 
which a sonless proprietor could give away his 
ancestral laud to his paternal aunt’s grandson in 
the presence of collaterals. ( Scott Smith hid 
Abdul Raoof , JJ.) Nathu v, Banna. ^ 

I' $ 3^342* 
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~ Alienation — Law applicable — Gujrat 

K hat ns of Golpur 

Khatris of Golpur, Tahsii Pind Dadan Khan, 
District Jhelum, are governed by agricultural 
custom in matters of alienation. 

Having regard to the facts (1) that the Khatris 
of Golpur formed a compact village com- 
munity and (2) that all with very few exceptions 
earn their living by agnculture, tilling the 
soil with their own hands, and that this has 
been the occupation of the Khatris of the village 
from the time when the village was founded, the 
onus is on those who allege that the Khatris of 
Golpur are not governed by agricultural custom 
to prove the assertion, 50 P. R. 1895, 51 P. R. 
1901 ; 16 P. R. 1906; 23 P. R. 19H , 63 P. R. 
1910 ; 107 P. R 1901 , 5 P. R. 1906 ; 12 P, R 
1906 ; 59 P. R. 1908 Ref. ( Martmeau , /.) Hira 
Nand v . Hay ax Mohammad. 

4 XL P. L R (Lah) 6 : 64 I. C. 180. 

Alienation — Law applicable — Sayacts of 

Alawalpar. 

In matters of alienation Sayads of AKvalpar in 
the Jullundur District are not governed by agricul- 
tural custom but by Mahomedan Law ( Leslie - 
Janes and Martmeau , //.} Khushi Mahomed v. 
Baru Mal. 64 I. C. 8* 

Alienation — Laiv governing — Saibah 

khatris. 

Saibal khatris of Dmga, Gujarat District, are 
not governed by agricultural custom in matters of 
alienation. {Broadway, J.) Lachman Das v . 
Gang a Ram 64 I. c. 264. 


. Alienation — Necessity — Consideration — 

Bona fide payment , question of fact. 

Where there are several items of consideration 
for an alienation a find’ ng regarding their genu- 
ineness and the necessity for them is one of fact 
and not open to question on second appeal. 
Where the alienee has. made a bona fide pay- 
ment to a previous mortgagee in order to obtain 
possession of the land he is entitled to credit for 
this amount. ( Le Rossignol and Wtlber force. JJ ) 
HakuMat Rai v. Wadinhawa Singh. 

4 Lah L J 243* 


'Ahenatton — Necessity — Decree debt . 

* Where an alienee who is an outsider finds that 
there js a decree debt to discharge which the pro- 
perty is sold he need not make any furthei inquiry 
and the alienation cannot be impeached by the 
reversioners by going behind the decree. Where 
however the surrounding circumstances are such 
as to raise suspicion or where it is proved that 
the alienee had knowledge of the bad faith of the 
decree debt, then he must prove necessity for the 
alienation. (Chevis and Campbell , JJ,} Ram 
Singh v. Rulia. 3 Lah. 139 : 

(1922) Lah. 299 : 68 I. C 99. 


Alienation— Necessity-Fictitious recitals 

of consideration— Entry in s*le deed— Effect of 
Di<*. Col, 484. Punjab Singh v. 
iltG&N (1922) Lah 250. . 4 Lah. L. J, 472. 

a _'l. « 1 Alienation — Necessity— Male proprietor. 
v Under* the customary law of the Punjab the 
position of a male proprietor as regards ancestral 
is similar to that of a widow and he 


cannot alienate the property in anticipation of 
future necessity. 67 P. R. 1884 ; 11 P. R 1885 
Ref (Scott Smith and Martineau, JJ) KhAzan 
Singh ik Suhel. 4 Lah L, J 305. 

Alienation — Necessity —Proof of — Duty 

of alienee . 

4 Hi? not the duty of an alienee to see to the 
application of the money, but an alienee who 
deals with a person with a linvted power of alie- 
nation. must satisfy himself that, if money was 
required for the liquidation of an alleged debt, 
there was in fact such a debt in existence.*' In 
the 1st instance it is on the vendee to prove that 
the debts mentioned m the sale deed actually did 
exist and that there was necessity for the sale. 65 
P. R. 1900 ; 104 P. R. 18S7 foil. {Abdul RaooL J.) 
Sahib Din v. Raja. 

(1922) Lah. 257 : 66 X. C. 58 

Alienation— Necessity — Sale by limited 

owner — Small portion found not to be for neces- 
sity— Fictitious item. See (1921) Dig. Col 485. 
Ghulam Mahomed v Mahomed. Shah 

66 I. C. 898. 

Alienation — Necessity — Small debt— 

Lapse of time. 

Where it is necessary to purchase food and 
clothing and pay for it subsequently and such 
payment becomes technically necessity, it is 
equally regular to borrow the sum necessary to 
purchase such supplies and it is not absolutely 
essential that a man should first come into debt 
and then borrow to pay his debts. Considering 
the smallness of the sum taken, the fact that it 
was recited that it was taken on account of scar- 
city, that it was not shown that the vendor had 
any land beyond the small area which he sold, 
and the long interval that had elapsed after the 
alienation without any objection being taken by 
the other collaterals, the Court held that the 
alienation was supported by necessity. (Harrison. 
J.) Ramji Lal v. Ram Sarup. 

48 P. L. R. 1922 : (1922) Lah. 368. 

Alienation — Necessity-Small portion of 

consideration not found necessary— Form of 
decree. 

When the amount of the consideration for a 
sale of ancestral property that is found to be 
without necessity represents only a small portion 
of the entire consideration and the sale itself is 
one entered into as an act of good management, 
the sale should be upheld. 8 P. R. 1908. 79 P. L. 
R. 1914. 130 P. R. 1906 foil. ( Broadway , 7.,) 

Biru v. Samanda. 67 X. C. 276. 

Alienation — Occupancy rights — Consent 

of landlord — Status of reversioners to challenge 
alienation. 

It is competent to the reversionary heir of an 
occupancy tenant to dispute the validity of its 
alienation m favour of a stranger of his ancestor’s 
occupancy rights although such alienation had 
received the assent of 1 is landlords. It is not 
necessary tor plff in such a case to prove that 
the common ancestor held the land as an occu- 
pancy tenant. All that they have to prove” i§ that 
they are the reversionary heirs of the alienor and 
that if the land had be$n the ancestral proper ty of 
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the plffs they could have contested the alienation. 
98 P. R 1907 F B. foil 12 P. R 1904 i 115 P R 
1901 Ref. { Scolt Smith and Harrison JJ ) Bagu 
v Mt Dani 3 Lah 69 (1922) Lah 278 : 

67 I. 0. 38. 

Alienation — Towers of—Rohtak Tahsil 

— Rivaj-i-am. 

In the kohtak tahsil a proprietor has very 
wide powers of alienation aad an alienation by 
him can be challenged only on grounds valid 
under Hindu law. A very large pat t of the 
customary law regarding restrictions on aliena- 
tion is purely case-made law and the law pri- 
marily applicable to Hindus is Hindu law modi- 
fied by custom. 

20 I C 373 appr, 

In the Rohtak tahsil the rivaj-i am places upon 
the plff the onus of proving that he has a right 
to attack the alienation. {Le Rossignol, J ,) Giani 
v. Tek Chand. 11 P. L. R. 1922 : 

641. C 549 . (1922) Lah. 69. 

Alienation — Religions endowment — 

Dohh tenure. 

The dohli tenure is a peculiar kind of tenure 
to be found in the south eastern districts of the 
Punjab, It is a rent-free grant of a small plot of 
land by the village community for the benefit ot 
a temple, mosque or shrine or to a person for 
religious purposes In the Revenue records the 
proprietary body are recorded as the owners of 
the property and the grantee is recorded as a 
tenant in the column ot cultivation. So long as 
the purpose for which the grant is, made is 
carried out, it cannot be resumed, but should the 
holder fail to carry out the duties of his office, 
the proprietors can eject him and put in some 
one else under a like tenure. 

A tenure of this kind cannot be alienated by 
sale or mortgage and there can be little doubt 
that any alienation of that character, if 
made by the dohlidar, would be absolutely void 
The alienation can be challenged by his succes- 
sor. (Shadi Lai , C. J. and Harrtson , /.) (Sewa 
Ram v . Udegir. 2 Lah. 313 : 25 P, L. R. 1922 

65 I. C 252. 

* * 'Alienation — Reversioner — Right tj 

obtain declaration — Collaterals, See (1921) Dig 
C ot 4S5. Padan Nath v. Kanshi Ram. 

66 I. C. 913. 

Alienation — Right to set aside — Colla - 

terals-sale m execution of decree. 

Under the customary law of the Punjab it 
is open to a collateral to challenge a sale 
invitum e. g. a sale in execution of a decree. 18 
*P. R, 1908 Rel, ( Abdul Raoof \ J.) Ghanaya v 
Hazara Singh, (1922) Lah 224 : 65 I. C. 992 

Alienation — Setting aside — Collaterals— 

Right oh See (1921) Dig. Col 486. Indar Singh 
v. Basanta, 4 Lah. L. J. 13 : (1922) Lah. 91 

— — Alienation — Right to impeach or set 

aside — Inaction of father — Son's rights not 
affected. 

Where the plfFs father was absent from the 
village in which the land was situated and took 
no steps to have the alienation set aside but at 
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the same time there was no collusion between 
the alienor and alienee and the plaintiff's father 
and no acquiescence on the part of the plaintiffs 
father, the plff as reversioner could sue to set 
aside the alienation The plff, does not claim 
from oi through his father but directly fiom the 
last holder. [Broadway, J ) Fero z v Ghulam 
Sarwar 67 j. o. 379. 

— " " Alienation — Setting aside — Form of 

decree. 

Where in a suit by a reversioner to set aside an 
alienation or for declaiation that the sale is not 
effective against the plaintiff's reversionary in- 
terest, the court finds that the alienor had full 
powei of alienation, the court could not declare 
the sale to be not binding on the plaintiffs merely 
because a portion of the consideration for the 
sale had not been paid. (Wilberforce and Marti - 
neau, JJ ) Khullu v. Likal 4 Lah. L, J. 22 : 

(1922) Lah, 117. 

Alienation— Setting aside — Mortgages 

more than 12 years old —Subsequent Sale, bee 
(1921) Dig Col 486 Bur Singh v. Hazara 
Singh 3 Lah. 99 : (1922) Lah 275. 

Alienation — Setting aside — Rights of 

presumptive reversioner. 

Though the intervening holder is young and 
may have sons, it is not a leason for refusing the 
next male reversioners a decree that an aliena- 
tion is invalid and not supported by necessity or 
consideration ( Chevis and Scott Smith , JJ.) 
Mussammat Jowali v. Nand Singh. 

4 Lah L, J. 351. 

Alienation by widow — Tarar yats of 

chakwal — Sisters if entitled to question aliena- 
tion — Riwaf-i-am, entries in 
Among the Tarar Jats of Chakwal, sisters are 
heirs m the absence of collaterals and are entitled 
to contest the validity of an alienation made by 
the widow. 

An entry in the Riwaj l-ara which is not opposed 
to general custom is a strong piece of evidence. 
{Scott-Smith and Harrison , JJ.) Ahmad v. Mt. 
Bano. 3 lah 40 : (1922) Lah 114 . 

67 I. C. 629. 

Alienation — Will — Gift of reversion to 

daugter - Gift by mother to daughter — Marriage 
of daughter with khatn. 

Where a father makes a will giving the lever- . 
sion after the death of his wife in favour of his 
daughter who was then a Jatti her subsequent 
marriage with a khatri does net deprive her of 
the rights under her father's will. [Le Rossignol 
and wilberforce , JJ) Narain Singh v . Mt, 
Dial Kaur. 4 Lah. L, J, 469. 

—Applicability of --Khatri s — Presumptions 
The initial presumption m the case of khatris 
is that they follow Hindu Law. ( Broadway , /. 
Lachman Das v. Ganga Ram. 64 I. 0. 264. 

Applicability of — Khatris of mauza 

Salima Taksilmoga-~Ferjzepore Ot. 

The initial presumption in the case of khatris 
is that they followed the Hindu Law and the 
onus of displacing it is on those alleging they are 
governed by custom. A custom without instances 
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is inconceivable. {Abdul Raoof and Campbell , JJ.) 
Sundar Singh v Sundar Singh. 

66 I. C. 45. 


Caste— Rajput— Mokul 

There are no persons m the Punjab who have 
any real right to be described as Mohals except 
Rajputs and some Jats who rightly or wrongly 
ckun that tuey are really of a Rajput origin. 
Held , that plff had failed to prove that he was a 
Rajput by caste ( Chevis and Scott Smith, JJ.) 
Secretary of State for India v. Ghulam 
Rasul Kha 4 Lah. L J 79 : (1922) Lah. 323 

— ESSENTIALS OP — Custom in derogation 

of Hindu or Mahomedan law . 

It is of the essence of special usages modifying 
the ordinary law of succession that they should be 
ancient and invariable and it is further essential 
that they should be established to be so by clear 
and unambiguous evidence It is only by means of 
such evidence that the courts can be assured of 
their existence and that they possess the conditions 
of antiquity aud certainty on which alone their 
legal title to recognition depends. (Sir Lawience 
Jenkins .) Mahomed Ibrahim Rowther v Shaik 
Ibrahim Rowther. 45 Mad. 308 . 

43 M. L. J, 69 : (1922) M W. N. 470 ; 

36 C. l. J. 64 . 24 Bom. L R. 944 : 

(1922) P. C. 59 . lu R. 3 P, C. 149 : 

26 C. W. N. 793 : 30 M, L. T. 85 * 

15 L. W. 354 : 67 I C , 115 : 49 I. A. 119 (P. C ) 

Essentials of valid custom — Proof of 
instances where custom has applied 

“Custom’' implies, not that in a given contin- 
gency a certain course would probably be follow- 
ed, but that that contingency has arisen in the 
past and that a certain course has been followed, 
and it is qu*te outside the province of courts to 
extend custom bv the process of deduction from 
the principles which seem to underlie customs 
which have been deiinitely established, (SJtadi 
Lai, CJ . and Le Rossignol, J.) Dalipa v Dallu. 

4 Lah. L. J 336. 

Gift— Re-marriage of Widow-Extinction 

of line of donee — Effect . 

Re-marriage of a widow does not entail forfei- 
ture of the estate taken by her according to the 
customary law 

In the case of a gift made to a family, the heirs 
of the donor may succeed eventually to the estate 
on the extinction of the line of donees. (Chevis 
and Campbell , JJ,) Dhannun v, Bhagwani. 

67 I. 0 555 

Hindu Law— Applicability of— Law of 

Joint family applicable equally with the law of in- 
heritance. See Hindu Law Applicability of. 

31 M. L. T. 183 (h/c.) 

-Impartibih ty — Pro of 

The fact that for a number of generations a 
particular estateTuu remained undivided, though 
other properties ot the family has been undivided 
wbhlxi not by itself show the existence of a family 
custom or a custom attaching to a tenure of the 
estate. (BkoUey, A J, C.) Krishnaji * Nilkanth 

18 N. L. R. 163. 


LOCAL CUSTOM - Proof of— Evidence 

nccessaiy. 

A local custom need not be shown to be 
immemorial, if it is sufficiently certain and rea- 
sonable to satisfy the requirement of a valid 
custom 17 A. 87 foil. (Fawcett 7. C. and Kemp t 
A J C) Shah Mahomed v Ramzan. 

66 I C. 833. 


l oca l Custom— Proof of— Right of way 

—Antiquity — Open usei 

A court should not find a local custom unless 
it is satisfied of its reasonableness and its cer- 
tainty as to extent and application and is further 
satisfied by the evidence that ihe enjoyment of 
the right was not by leave granted or by stealth 
or force and that it had been openly enjoyed for 
such a length ot time as suggests that originally 
by agreement or otherwise, the usage had be- 
come a customory law of the place in respeci of 
the persons and things with which it is concern- 
ed. The evidence must be sufficient to show 
that the light has been openly enjoyed lor such 
a length ot time as suggests that orginally by 
agreement or otherwise the usage had become 
customary law of the locality The doctrine of 
lost grant is applicable to private rights claimed 
by prescription. It is inapplicable to a right 
claimed on the basis of immemorial custom. 
The question of legal origin is only of importance 
where it is suggested that the light claimed 
might have orginated within the time of memory, 
whatever that time may be In the case of a 
custom its legality depends on such considera- 
tions as its reasonableness and its certainty As 
to the length of user or enjoyment which must be 
proved befoie a local custom may justifiably be 
inferred no definite rule can be laid down But 
if the existence of the custom depends on oral 
evidence, and the ^ user cf enjoyment is taken 
back as far as living memory can be expected to 
go, then in the absence of rebutting evidence it 
is not unreasonable to say, praesunnntur retro or 
to inter an immemorial enjoyment of the right, 

sa, £’ ln Bengal, an enjoyment from the time of 
the Permanent Settlement. (Richardson and 
Suhrawardy , JJ.) Alimahomed v . Sheikh Katu. 

36 C L J. 280. 


Maintenance — Illegitimate children 

of Mahomedan concubine by Hindu father . 

The plaintiffs, the two Mahomedan con- 
cubines and their illegitimate sons by a deceased 
Hindu gentleman, brought a suit against the 
legitimate son of the latter for arrears of main- 
tenance. 


in at ptamtitts had failed to prove any 
claim to maintenance by family custom 
The plaintiffs could not appeal to Hindu Law*, 
nor could the case be decided upon general con- 
siderations of equity merely because Hindu Law 
is silent as to the claims of illegitimate Maho- 
medan progeny of a Hindu. (Chevis and 

Le Rossignol, JJ .) Charanjit Singh v. Amir 
Ali Khan. 2 Lah. 243 : 64 1. C. 892* 

tt77 Rajputs Marriage with widows 
llUgitimaU i ' r0hlblted ~ Offering whether 

The custom among Manjh 
Jagiaod Tasil, prohibiting 


Rajputs of 

re-marriage 


the 

of 
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widows* being opposed to natural justice, equity, 
and pubbc policy cannot be upheld and the 
offspring bemg otherwise legitimate, are entitled 
to mheut their father’s property. {Le Rossignol 
and Harrison , JJ .) Maul a Baksh v Fateh 
Jang. (1922) Lah. 358 : 68 J. C. 857. 

. — Marriage — Legitimation— Hindu, Sikh 

and Mussulman convert to Sikhism — Legality 
of marriage . 

One K , an owner of property, in two districts 
hadmained two wives bat had no issue. He 
was persuaded that if he married a Muhammadan 
woman she could bear him a son and he, therefore 
married an Aram woman 7. who bore him a son P. 
P. obtained mutation of all lands in his name. On 
bis father’s death near collaterals brought a suit 
to recover the lands on the ground that K was 
not competent to alienate h s land and that P was 
not the lawful heir. The suit was dismissed by the 
1st court on the ground that the plffs were prelu- 
ded by reason ol the consent of then ancestors 
which he found was neither collusive nor wrongful, 

Held, that the plaintiff-appellants were not com- 
petent to deny the legitimacy o t P. 69 P. R. 1917 » 
Relied on. 

46 P. R* 1912 and 99 P. R. 1913 Ref. ( Laslie - 
jones and Broadway , //.) Lachman Singh v. 
Partap Singh 3 Lah, L J 366 

• Memons — Hindu Law- Applicability of— 

Law of Succession and inheritance — Law of joint 
family— Extent of applicability See Hindu Law 
Applicability of. 24 Bom. L, R 978 

Partition — Widow of deceased — Co- 
parcener— Rights of* 

It is within the rights of a widow of a deceased 
co-parcener to demand a partition of the joint 
holding and though she once agreed to take a 
certain sum as maintenance from the cosharers 
of the deceased she is not debarred thereby 
from claiming partition of the holding. {Abdul 
Raoof and Marti neau , JJ.) Mussammat Thakri 
v . Sadhu Singh, 54 P. L R. 1922 . 67 I. C, 356. 

— Partition — Widow's right — Juliunder 

District — Entry in Rivayi-am — Burden of proof. 

Where the Rivaj-i-am of the Juliunder Dis- 
trict is in favour of the widow’s right to ask for 
partition of the jout estate of her husband the 
onus is on the person who denies it to prove 
that she is not entitled to partition. [Le Rossignal 
and Abdul Quadir, JJ.) Shadi v . MT. Jeoni, 

3 Lah 236 : (1922) Lah. 362 : 68 I C 553 

— Pre-emption — Proof of custom— Fateh- 

bad — Compromise recognising custom . 

A Judgment based upon a compromise or 
confession, though of some probative force, 
cannot be placed on the same footing as one in 
which after contest a custom was held to be pro- 
ved or negatived. Held , that a custom of pre- 
emption had not been proved in the town of 
Fatehbad. 2 Lah 83 foil 116 P. R, 1908 Ref. 
(Abd nl Raoof and Martineau, JJ ) Perbhu v 
Tota, 3 Lah. 136 : (1922) Lah. 286 : 67 I. C. 71 

proof of. 

Custom must be proved by evidence and courts 
cannot deduce the existence of one custom from 


CUSTOM. 

that of another. It is not the function of a court 
to say what a custom ought to be, but its duty is 
confined to enforcing such customs as known to 
exist [Chevis and Campbell, JJ f ) Dhannun v. 
Bhagwani 67 I. C 555. 

— — — S odhies — Law applicable — Debts of 
a ncestor — Li abi lity for. 

Sodh?es are governed by customary law in 
matters of alienation and in respect of the liabi- 
lity of sons for debts contracted by their father, 

( Broadway and Harrison . JJ.) Labh Singh v. 
The Firm Rur Chand Tulsi Ram. 

4 L L. J, 64 • (1922) Lah. 122. 

—Succession— A r or as of Taunsa town — 

Powers of alienation. 

Where the deceased belonged to a mercantile 
community and was a resident of a town the 
presumption is that he was governed by his 
personal law in the mattei of alienation and the 
onus is heavily on the persons who claim to the 
contrary tj establish the existence of custom over- 
riding the personal Law 
Th. Rtwaj-i am contains merely an expression 
of opinion which cannot be raised to the d gnity 
of a custom, unless it is followed in piactice for 
a sufficiently long period and recognised as 
binding by the members of the community. 

A provision m the Riwaj-i-am that a gift 
cannot be made in favour of a daugher in the 
presence of near collaterals is too sweeping to 
govern all Hindus residing in towns. 

Aroras of Taunsa are not governed m the 
matter of alienation by agricultural custom. 
{Shadi Lai and Wilberforce , JJ ) Asa Nand v. 
Mt. Roshni Bai 2 Lah L. J. 178 : 68 I. C. 92. 

Succession— Collaterals— Abadi. 

A first cousin twice removed is a near collate- 
ral and succeeds to an abadi in preference to 
the landlords. 116 P, R. 1918, 106 P R. 1919 Rel, 
{Shadi Lai C. J. and Campbell , J.) Harjas v . 
Harke. 46 P. L R. 1922 : (1922) Lah- 366 : 

68 I C. 885. 

Succession — Collaterals of fourth degree 

— Onus . 

Where the question is one of succession to a 
non-proprietor, remote collaterals are excluded 
and a collateral in the fourth degree has the onus 
upon him to prove that by custom he is entitled 
succeed (Abdul Raoof and Martineau , JJ.) 
Sher Jang v. Munshi Ram. 8 Lah. 33 : 

(1922) Lah 115 . 67 1 C, 964. 

Succession — Collaterals — Exclusion of 

daughter— Evidence of custom — Riwapi-am — 
Entries tn — Value of. 

The onus of proving that by custom among 
gaur Brahmans of Mauza Chhapri in the Thanes- 
war Tahsil of the Kamal District collaterals in 
the ninth degree excluded daughters in succes- 
sion to n on-ancestral property rests on those 
alleging the custom. Entries in the riwaj‘-i-am 
opposed to all principles of Customary law and 
unsupported by instances do not operate to shift 
the onus of proof. 5 P. R. 1908 , 86 P. R, 1908; 
84 P, R. 1917, 13 P. R. 1917 Rel. 

The existence of entries in the riwaj-i-am was 
not a sufficient reason for depriving successful 
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party of his cost ( Scott-Smith and Abdul Qadtr , 
JJ .) Mandhar v, Nanti. 2 Lah 366 

Succession — Daughters — Collaterals 

of seventh degree— Ancestral property — Preference 
Onus. 

The burden of proof as to whether remote 
collaterals, such as ot the sixth degree, exclude 
daughters, rests on the patty who asserts its exis- 
tence. 86 P. R. 1908 foil. Held, on the evidence 
that among Bam jats of Khera, Garshankar, 
tashil, District Hoshiarpur, daughters exclude coll- 
aterals of the severuh degree in succession to 
ancestral property. Case law discussed. (Wilber- 
force and Abdul Qadtr, JJ.) Mussammat Mano 
v Basant Singh. 3 Lah. L'J. 547 , 

64 I. C. 243 (L.j 

— Suooessi on — Dang h te r — Mo ther — Wh o is 

the preferential heir — Weavers of Bakti Ghuzan 
— Jullundur Dt , 

Village custom generally recognises the 
mother’s right of succession in preference t> 
that of the daughters ot male collaterals. So held 
in a case which arose among the weavers of Basti 
Ghuzan, Jullundur Dt 69 P. R- 1878 Dist. ( Chevis 
JJ) Mt. Sultan Bibi v. Ismail 69 I, C 136. 

Succession — Daughter— Right of resi- 
dence. 

Under the general custom of the Punjab 
daughters have a right to reside in their father's 
house until they marry or to whichever event 
first takes place. ( Broadway . JJ Mahanda v. 
Mt. Gauhre. 66 I C, 433. 

Succession — Daughters and collaterals — 

Onus— Entries tn nwaj-i-am . 

Collaterals of sixth degree exclude daughters 
from succession among the Hindu Jats of 
Ludhiana Dt, In the case ot collaterals remoter 
than the fifth degree, the initial burden of proof 
is on them to show that they exclude ihe daughter. 
The more remote the collateral heavier is the 
onus. 86 P. R. 1908, 41 P. R. 1914 rel. An 
entry in the ri-waj-i am that collaterals of the 
sixth degree succeed in preference to daughters 
shuts the onus, 45 P R 1917 loll, (Scott Smith 
and Broadway, JJ.) Mt. Dhan Kaur v Sunder 
(1922) Lab. 387 : 3 Lah. 184 : 67 I. C. 415. 

Succession — Exclusion from — Exclusion 

of daughters — Scope of the rule 

A custom of exclusion of daughters and their 
issue from inheriting then fathei or maternal 
grandfather's property does not lead to the in- 
ference that they are excluded from inheriting to 
their mother or maternal grandmother’s property 
(Wasi Hasan , A J.C-) Bijai Bahadur Singh v. 
Mathura Singh. 9 o. L, J. 327 : 

4 XT. P. L. E. (0. C.) 66 : (1922) Oudh. 278 * 
68 X. C 555. 

Succession— Exclusion — Female heirs— 

Daughters— Sisters and Sister's sons . 

Where under a family custom daughters are 
,ex;ciuded from inheritance, there is a presumption 
and sister’s sons are also excluded 
from the category of heirs. So held in the case of 
a family of Sara^in Oudh, (Dalai and IVazit 
Hasan t AJ , CJ D^lpar Husain v, Fateh Baha. 

fl922) Oudh 105 : 65 I, 0. 287. 


CUSTOM. 

— — * Succession — Females —Brother's daugh- 

ter Sister — Rights of descendants. 

Held , that on the evidence the plffs have failed 
to prove a custom among Lamin Rajputs of 
Tahsil Nurpur, District Kangi a, that a brother's 
daughter and a sister and their descendants have 
a right of succession in the absence of all male 
collaterals (Shadt Lai , C. J and Le Rossignol J ) 
Dalipa v, Dallu. 4 Lah, L. J. 336. 

Succession — Grandson of first cousin , 

The grandson of a first cousin has no right to 
succeed under the customary law of the Punjab. 
(Chevis, J.) Sher Dil v . Gulab. 68 I C, 767. 

Succession — Jaswal-Raj puts— Test. 

In deciding whether Jaswal Rajputs observe 
the Pagwand or C hundwand rule of succession, 
the safest guide is the rule which is proved to 
have been observed in the family of the parties. 
(Le Rossignol J ) Nanak Chand v. Munshi Ram 

67 I. C. 608. 

Succession — Jats — Collaterals — Rights 

of. 

Among the Jats of the Punjab who have migrat. 
ed to Meerut, reversioners irrespective of degree, 
succeed equally to the last land-holder, and each 
branch take its share per stirpes . (Rafique and 
Lindsay, JJJ Dharam Singh v. Hira. 

44 All. 390 20 A. L. J. 221 * L, E. 3 A. 148 : 

(1922) All. 141 . 65 I C. 828. 

Succession — Jats of Raowal—Son and 

daughter nn-law— Entry in Rivaj-i~am — Onus 
of proof. 

Where the entry in the Rivaj-i-am showed that 
among the Jats of Raowal in Tahsil Jagraon in the 
Ludhiana District a daughter m-law succeeded 
along with a son, held, it was sufficient to throw 
the onus of proof on the son, if he wants to piove 
the daughter-in-law* is excluded (Broadway and 
Marhneau , JJ.) Jagir Singh v - Mt. Santi. 

3 Lah. 181 ; (1922, Lah. 389 : 68 I. C. 711 . 

Succession — J ales . 

Among Jates of Shadia full brothers exclude 
half brothers by custom. (Le Rossignol and 
Abdul Qadir, JJ ) Khudayar v Amir 

(1922) Lah 169 : 68 X. C. 681. 

. Succession — Koi eshis — Law governing. 

In a suit between members of the Koreshi 
tribe, when neither party proves any custom 
affirmatively, recourse should be had to Mahome- 
dan Law. (Abdul Raoof and Campbell, JJ.) 
Mt. Ghulam Zohra v. Nur Hasan. 

3 Lah. 278 : (1922J Lah, 406. 

Succession— Law governing Koreshis of 

Taragarh—Onus of proof. 

Where Koreshis ot Taragarh claimed to be 
governed in matters of inheritance by the gener- 
ral custom of Punjab agriculturists and not by 
Mahomedan Law, the onus of proof is upon them 
to establish it (Abdul Raoof and Campbell , JJ.) 
Nur Hasan v. Ghulam Zohra. 

3 Lah. 274 ; (1922) Lah 222. 

- Succession — Land gifted — Revertter— 
Right of . 
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The rule of reversion to the donor’s line on the 
death of donee without lineal heirs under custo- 
mary law is not applicable whete the donee is a 
stranger to the donor. 

137 P R. 1908 ; 14 I C. 73, Foil 

12 P. R. 1892. (F. B.) 127 P R. 1907, dist 
[Mart mean and Abdul Qadir , JJ .) MUla Singh 
v . Amin Chand. 

2 Lah 284 * 64 I. C. 161. 

■ Succession— Law or Custom — Sayads of 

Khakhanda — Rhohak District — Females — Right 
of representation , 

Though generally the Saiyads of Kharkhanda, 
Rltohak Dt, have for a long time followed custom, 
in matters of succession they have recognised 
widely the right of females in accordance with 
their personal Law. 

60 P. R. 1878; 82 P. R. 1887, 173 P. R. 1889; 46 
P. R, 1890; 143 P. R 1893; 120 P. R. 1909; 143 
P. W. R. 1910 foil 

Both under the Hindu law and custom, the 
whole estate of the last male owner vests in bis 
widow and the husband's life is assumed to con- 
tinue in her person, Succsssion to the husband 
opens at the date of the widow’s death. Among 
Saiyads of Khakhand a the right of representation 
exists in favour of females, at any rate in the 
absence of near male heirs 82 P. R, 1887 ; 143 
P. W R. 1910; 120 P W. R. 1909 foil. A daughter 
who succeeds by right of representation has in 
every way the right of a male including the right 
to contest alienations made by the widow. 135 
P. R, 1908 foil. ( Wilberforce and Martineau , JJ.) 
Mussammat Nasib-un-nissa v . Mussammat 
Ahmadi -un-Nisa, 2 Lah. 383 : 66 I. C. 494 (2 } 

Succession — Murderer and his son if 

excluded- -Public policy .. 

Where a person has been murdered with the 
sole object of securing his property, the murderer 
along with his son is excluded from inheriting the 
property of the deceased, in spite of the fact that 
the property is ancestral preperty, as their suc- 
cession, would be opposed to public policy. The 
murderer’s right in such a case is swept away 
and with it is carried away the right of every one 
who claims through and not merely from frm In 
such a case the vesting of the succession is not 
prevented but what was vested in accordance 
with the law is wrested away on the grounds of 
justice and equity. 41 P. R 1906 and (1904) 27 
Mad. 591, 600. 18 P. R. 1908 F. B. distinguished 
(Broadway and Martineau JJ.) Mt JiNd Kuar v. 
Indar Singh. 3 Lah. 103 (1922) Lah 293 : 

67 I C. 526. 

'Succession — Right of adopted son to 

inherit to collaterals. See Custom — Adoption. 

3 Lah. 17. 

Succession to self acquisitions — Daugh- 
ter and collaterals, 

' A daughter excludes collaterals in the succes- 
sion to self ' acquired propei ty according to * the 
customary law of the Punjab unless a custom is 
proved as opposed to the Customary law of the 
Province, • ( Broadway and Abdul Qadir. JJ.) 
Gdrdit. Singh v . Mt. Ishar Kaur. 

Z ^h. 257 ; (1922) 392 ; 68 I. C. 551. 
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Succession — R’ght of sisters, in the ab- 
sence of collaterals See Custom, Alienation. 

3 Lah. 40. 

Success i o u — Sis ter— Ancestral property — 

Pathans of Ludhiana Dt . 

Under the customary law prevailing among the 
Pathans of the Ludhiana Dt. sisters and their 
sons do not succeed in the presence of any colla- 
terals who can prove the>r relationship to the 
deceased. A female intervening in the line of 
descent acts as a conduit pipe to pass on the pro- 
perty as ancestral property to her sons and their 
descendants. 32 P R. 1895 (F B) foil (Scott 
Smith and Abdul Quadir , JJ.) Khwaja Mahomed 
v. Ahmad Khan 66 I. C. 482. 

Succession— Sisters —Exclusion — Wajib- 

ul-arz. 

Held , on a construction of the vvajib ul arz in 
tie case that a custom was established whereby a 
brother excluded his sister and step-sister from 
succession to property, ( Daniels , /, C. and Dalai t 
A J, C,) Mumtazunnisa Begam v . Wazir Alt. 

65 I. C. 308. 

Succession — Sister — Half-sister — Arams 

of Nawankote — Tahsil Lahore . 

^Among Arams oi Nawankote, Tahsil Lahore 
a sister has a right of succession. Also half-sister 
succeeds to the property of her half-brother in 
preference to his mother’s father’s brother 
( Martineau , J.) Mahtab Bibi v Din Muhammed, 

64 I C. 155. 

-Succession— Son of appointed heir. 

The son of an appointed heir who predeceased 
the appoi nter is not entitled to succeed to the 
appointor’s property in the absence of a special 
custom to that effect (Shadi Lai , C. J. and Scott - 
Smith and Harrison JJ ) Mela Singh v, Gurdas 
3 Lah. 362 : 68 I. C. 858 (F. B ) 

— — Succession — Widow — Nature of estate — 

Rights of reversioner. 

A widow succeeding to a limited interest in 
her husband’s estate is subject to the same res- 
trictions on her power of alienation as a widow 
holding a limited estate under the Hindu law. In 
either case the next heir has a right to protect the 
inheritance by challenging un-authorised aliena- 
tions made by her. 135 P.R, 1908 foil. (Shadilal, 
C. J and Le Rassignol , /,) Dalipa v. Dalu 

4 Lah L. J. 336. 

Succession — Zargars of Bat ala — Law 

governing , 

The Zargars of Batala are non-agriculturists 
and prima facie they would follow Mahomedan 
and not agricultural custom. The onus is on the 
party who wants to set up succession by custom 
to show it. (Broadway and Abdul Qadir p JJ ) 
Abdul Karim v. Mt. Amat ul* habib, 

3 Lah. 397. 

Validity — Essentials of — Special 

custom , 

A custom to be legally binding must be ancient 
certain and invariable, and a family custom at 
variance with the general custom and the personal 
law ot the parties requires even more cogent 
$ videnqq than an alleged general custom, before 
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it can be held to be established. ( Chevis and 
LeRosstgnpl , JJ.) Charanjit Singh v. Amir 
Ali Khan, 2 Lah. 243 : 64 I C. 892. 

Village site — Alienation— Proprietor and 

nun- proprietor* rights of. 

Under the general customary law of the Punjab 
non-proprietors have no power of alienation of 
site m villages and there is no special custom to 
the contrar> m mauza khanan m Jullundur 
District. The acquiescence of some of the pro- 
prietors of the alienations of sites of houses does 
not imply an abandonment of their right to the 
site. 13 P. R. 1889> 50 P. R, 1889, 85 P R. 1822 
foil. The mere lact that there are number of 
houses, shops and wells in a village with a popula- 
tion of three thousand inhabitants and that it is 
also a place full of artisans whose wares were 
sold outside and there were Khatri Brahmins 
and Other non-agricultural tribes as part of the 
population do not constitute the village into a 
town. ( Chevis and Campbell, JJ.) Ram Lok v 
Bhagwan Singh. (1922) Lah. 158 .* 65 I. C. 154 

Trade custom — Unreasonable — Not to be 

recognised . 

A trade custom to be recognised by a court of 
law must be universal as well as reasonable. 
A custom allowing an agent to make himself to 
a principal and thereby profit himself at the ex- 
pence of the principal, is unreasonable, and 
cannot be implied in a contract of agency. {Pig~ 
gott and Walsh , JJ), KisHORr Lal v. Jiwan Lal. 

4 U. P. L, R. (A) 59 : 67 I. C. 231. 

* — Trade Custom -^Proof—Oi ul evidence 

U sage-r— ‘Commercial usage . 

Usage is proved by the oral evidence of per- 
sons who must become cognizant of its existence 
by reason of their occupation in the particular 
trade or business and the evidence establ'shmg 
custom or usage must be clear, convincing and 
consistent, and to prove an usage m a particular 
trade it must be shown that the usage is consis- 
tent and reasonable and was universally acquies- 
ced in and t hat every body acknowledged it in the 
trade and knew of it or might know of it if he 
took pains to enquire. ( Greaves J ) Wittenbarer 

J. €. Galstaun. 36 C, L. J. 256. 

■ u,, . , . . Widow — Acts affecting estate — Rever 

stoners , tf bound. 

Any act of a widow prejudicing the estate will 
not be binding on the reversioners except lor the 
life of i he widow. They are not bound to contest 
the acts during her life time The creation of 
occupancy rights being an alienation, can be 
challenged by the heirs in accordance with the 
well recognised principles of Customary law 
[Scott Smith and'Dundas. JJ.) Nand Singh v. Mt 
Dhan Kacjr, 68 I, C. 299 : 2 Lah. L J. 573. 

Widow — Remarriage- Effect on in hen 

tame. 

On the remarriage of a widow her rights 
in her deceased husband’s estate come to an end 

S “ag to the general custom of the Punjab as 
tft : among agriculturists. [Broadway J.) 

tii Mt. Gauhre. 861. C. 433 

r f * * ' {, % 4 * 4 t 
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The rule ot Hindu law that a widow cannot 
make a valid gift of a portion of the estate m 
favour of the next male reversioner does not apply 
to cases governed by customary law 50 I. C. 
498 Di st. ( Scott-Smith and Dundas, JJ ) Jagga 
v. Bhag Mal 4 Lah. L. J. 432. 

CYPRES DOCTRINE Applicabili ty — Vagueness 
and uncertainty m a charitable bequest— Doctrine 
to be extended as much as possible. See Will- 
Construction. 65 I C. 820. 

DAHYAK —Nature of right— Dec* ee of Settle- 
ment Court — Rights under. 

A decree for " dahyak *’ does not of itself 
connote any right to possession of land and no 
under-proprietary right entitling the holder there- 
of to retain a lease of a village can be inferrel 
from a '* dahyak ’* tenure. The words “ dah- 
yak ’'and 4 * birt are used indiscriminately 
and a 41 dahyak right may connote merely cer- 
tain shares of the mkasi of the village. That is a 
quite different thing from a heritable and transfer- 
able under-proprietary right in the lands. [Lovett 
S. M. and Ferard, J. M.) Mahabir v. Ram 
Prasad L. R. 3 A. 268 (Rev>. 

DAMAGES — Attachment before Judgment — 
Completion of attachment if necessary to give a 
cause of action —Absence of reasonable and prob- 
able cause — Malice-Compromise of suit - Effect of. 

In a suit for damages for wrongful attachment* 
before judgment the facts were that the defen- 
dant had caused the attachment before judgment 
of the plaintiff’s goods on the allegation th^t 
defendant bad executed deeds of transfer in favorer 
of his relations with a view to defraud creditors. 
The only fact proved in support of the allegation 
was that plaintiff had, two years before the appb, 
cation for attachment,purchased certain properties 
in the name of his wife and had subsequently paid 
for improvements on it. On the passing of the 
order of attachment, the court amin at the in- 
stance of the deft, proceeded to the plaintiff's shop 
and took the goods out of the shelves whereupon 
the plff. paid the suit amount. Thereupon the 
attachment wari ant was returned. Held that the 
deft was liable in damages because the attach- 
ment before judgment was obtained without 
reasonable and probable canse and therefore 
maliciously. The plff. was entitled to damages 
even though the attachment was not complied. 
[Oldfield and Venkatasubba Rao , JJ) JosEPjp 
Nicholas v. Sivarama Aiyar. 45 Mad. 527 : 

15 W. 442 : 3Q M. L. T 269 (H- C.) ; 

(1922) M W. N. 242 ■ (1922)Mad. 206 : 

66 I. C. 760, 

— Breach of contract — Tenant giving up 

premises before the expiry of lease — Rights of 
landlord — Measure of damages. See Landlord 
and Tenant* Relationship. 

35 Q. L. J. 175. 

'Cause of qction — Co-%hqr$? — O^ter 

from property. 

Where there bas bepn a complete ouster of 9$$ 
co-sharer by another the former .is entitled to re? 
coyer damages from the latter (&a ckland qm 
Cuming, JJ.) P^ti MaJhi v , DigapatuMAM, 

, Ml> 0. 465* 
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DAMAGES. 

■ -‘—Cause of action — Illegal distraint. 

The cause of action ior a suit for compensation 
for illegal distraint aiises on the date of the 
actual loss or damage or at the latest when plain- 
tiff comes to know of such loss. 8 A L J 5 73 Rel. 
[Gokul Prasad , /). ThAKURAiN Amar Kuar v. 
Pohap Singh (1922) A. 139 . 66 I C 852. 

Cause of action — Injunction Malice. 

Where a person has without sufficient or 
reasonable cause obtained a temporary injunc- 
tion which has caused loss to his opponent the 
latter can sue the former for damages without 
any proof of malice ( Abdul Raoof and Abdul 
Qadu . JJ ) L. Evans v. Arthur Muick 

45 P. L. R. 1922 : (1922) Lah. 303. 

Cause of action — Institution of legal 

proceedings — Injury — Compensation — Costs . 

The mere failure of a litigant to establish his 
claim to relief in a civil suit does not necessarily, 
m fact does not usually — give the successful party 
a cause of action for damages simply by reason of 
his success Even if an action has been brought 
falsely and maliciously and without reasonable 
or probable cause, it does not follow that the 
bringing of the action will furnish a cause of 
action in a subsequent suit to the person who has 
been sued. The first step is to pro >e special 
damage, and in the absence of the proof of 
special damage, no action for damages will 
ordinarily lie The reasons are that the bring- 
ing of an ordinary action does not as a natural 
or necessary conclusion involve any injury to a 
man’s property, and, further that the only costs 
which tne law recognies and for which it will 
compensate him are the costs properly incurred in 
the action itself. For this the successful defen- 
dant has. already been compensated But the 
case is different when the bringing of an action 
does as a necessary consequence involve an in- 
jury to property which cannot be compensated by 
the grant of costs in the action. (1883) 11 9 B. D 
674 foil : 43 C 550 diss. (Stewart and Ranhaiya 
Lai , JJ.) Arjan Singh v parbati. 

44 A. 687 : (1922) All 465 : 20 A. L. J* 636 : 

I. R 3 A 403 

" v 'Collision — Pleadings and proof — Appel- 

ate Court when should interfere. See (1921) Dig 
Col. 493. Rees v. John Young. 66 X C. 745 

--—Defamation — Suit against vakil fpr words 
used during argument— Not mamtainable-English 
and Indian Law. See Tort- Defamation. 

(1922) Pat. 85. 

——Election — Cause of action — List of 
voters — Intentional misdescription — - Malicious 
removal o f name — Damages — Liability for. 

> In India asm England, if any. duly qualified 
person entitled to be upon the electoral roIJ of any 
constituency is omitted from such roll saas4o.be 
deprived of his right to vote and so as to give the 
returning officer a right to refuse his vote 
he has suffered a legal wrong and is entitled to 
recover damages, which may be made punitive if 
the omission is shown to be the result of mal -cl- 
ous intention. 

w In such a suit brought against the Municipal 
•Board as well as individual members forming the 
jaoard* if liability is eventually established, that 

Y— 34 


DAMAGES. 

liability in order to be placed upon the right 
shoulders, must be dec-dcd according to the 
ordinary general princples oi pi me pal and agent. 
[Walsh and Stuart,* J 1.) Municipal Board, 

Agrav. Asharfi Lal 44 A 202-i 

20 A. L, J. 1 : 65 I, C. 984 (19221 All. i 

Mahcioua prosecution — Elements of — 

What is a prosecution — Master and servant— 
Liab lity of master for prosecution in framed by 
servant. See Malicious Prosecution. 

64 I. C. 741. 

—Malicious Prosecution — Application 

for sanction to prosecute — If sufficient, &ee 
Malicious Prosecution. 65 I. C 705, 

— Measure of — Breach of contract to 

deliver goods — Market rate on due date to 
govern — Seltlement between buyer and third 
paity— Effect of. See Contract Act, S. 73, - 

15 S. L. R. 214. 

-Measure of — Conti act for the sale of 

land — Breach— Dae for ascertaining quantum 
of damages. See Contract Act, S 7-L 

15 S. L. R. 21 

yj ea snre c j — Contract — Tort — Trespass 

- Bonafides, 

D images for trespass are at large, but at least 
the plaintiff is entitled in everyy case to nominal 
damages. It the deit. makes a bonafide mistake 
a couit ought to be c ,ntentt:> award nominal 
damages, but it a defendant takes a risk which he 
knows to be a risk and persists m fighting when 
he knows or ought to know that he is wrong, his 
conduct ought to be measured in s^ine way hv 
the special damages which the Court is entitled 
to award. The measure oi damages in contract 
is quite different to that in tart, In c ntract the 
plain. iff can only recover ti e actual pecuniary 
h ss, In tort he is entitled to special damages 
ior trespass to property Circumstances may 
aggravate the plaintiff's grievance, and can be 
dealt with by some special sum which is awarded 
partly as a solatium, and partly in terroretn to 
other persons who may be disposed to act as the 
defendants have done, ( Walsh and Ryves , JJ,) 
Soha Lal v . Lala Amba Prasad. - 

L. R. 3 A. 494 : 20 A. L, J, 888. 

* 

Measure of — Copyright — Infringement 

See Copyright. 67 11 C. 9#, 

Measure of — Rate of exchange— -Date for 

conversion . 

In a suit for damages by leason of negligence 
on the part of the defendant as a common carrier, 
the loss caused to the plaintiff must be measured 
by the rate of exchange prevailing on the date of 
the breach and not that prevailing at the date of 
judgment (1920) 2 K. B. 704 ; (1920) 2 K; B-709* 
and (1920) 2 K. B. 714 foil. ( Rankin , J.) DEKHARi 
Tea Co , Ltd v. Assam-Bengal Railway Co., 
Ltd. 48 Cal. 886 : 66 I, C. 469. 

- — -- Nominal — Trespass — Use of force^No 
loss to reputation or to person. 

Where a person was given a slight push oo the 
wrong assumption that he was a trespasser but 1ft 
is found he has not suffeied in person or 
tation, he is entitled only to nominal damage* 
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DECREE, 


(Newbould and Panto n , JJ ) Kumud Kant. 
CHAKRABURTdY v. &IGNOLD. 68 X. C. 664. 

Railway — Carriage of goods— -Risk note 

form B— Deviation of rou f e — Loss of goods — 
Railway not protected. See Railway, 

24 Bom. L. R. 316 


——Suit against Secretary of State — Er- 
roneous disposal of property produced m a crimi- 
nal case— No cause of action tor suit. See Cause 
of Action. 20 A, I J. 420 


Suit for — Cause of action— C P. Code 

O. 21 R, 2 — Failure to certify satisfaction of 
decree — Execution and realisation ^ of decree — 
Remedy of Judgment debtor. See C. P. Code O 
21, R. 2 1 Bur. L, J.-207, 


v^Princt pies of assessment. 

The princ pie of assessment of damages is that 
the party entitled thereto is to recover the profits 
which he would have made, if the contract had 
not been cancelled, Some factors to be taken 
into consideration* in determining the amount of 
damages aie (a) The ra ( es charged must not be 
in excess of the prevailing market rates (b) Chap 
ter of accidence must be taken into account, and 
(c) the fact that the personal energies of the paity 
released from the contract could be directed i?ito 
other channels of en erprises. has also to be taken 
into account ( Dawson Miller and Buck tv ll , JJ.) 
Juq\L Kishore a t Babu Homes iwar 

(1922) P. 79. 


‘Vendor and purchaser — Purchaser’s 

knowledge of defect of title— Effect of— Right to 
damages for non-performince of contract. 


44 P. L. R. 1922. 


DEBTOR AND CREDITOR— Extinguishment of 
the debt — Creditor succeeding t;> debtor’s estate 
Effect of— Merger. See Merger \q l, W. 678. 


DECLARATORY STJTi.’ — Mimtamability — No 
cloud thrown on title— Effect. See Will- 
Executor. 42 M L, J. 567. 


DECREE— Amendment — Executing court — No 
power tb amend even obvious error. See C, P 
Code, Ss, 15 1 and 152. 15 L. W. 301 


Amendment— Mistakes in plaint re- 
produced m Judgment and decree — Power of 
Court to amend. See C. P Code, S. 152. 

66 I. C 693 

‘ — Construction - Benefit of doubt 

Where the language of a decree or judgment is 
ambiguous or doubtful the benefit of the doubt 
ought to go to the judgment debtor. ( Kanhatya , 
/. C.) Gokaran Singh v. Mangli. 66 I. C. 673. 


T 'Construction — Compromise decree — 
Creation of charge for maintenance— Enforce- 
ability in execution — Separate— Suit when 
^pessary* See C. P, Code, O. 34, Rr. 14 and 15 
lY. 35 C. L J. 61. 


W . ir ■/Construction — Decree on award — 
award when permissible See 
{1921} Big.' Col. 500. Narayana Aiyar v. 

(1922) Mad. 221 : 
68 I. C. 673 




Construction — Maintenance — D eclat a- 

tory or executable , 

A court construing a decree will, if possible, 
avoid such a construction as may in future result 
in multiplicity of suits between the patties m res- 
pect of a matter which has been finally settled 
Held, that the decree lor maintenance in favour 
of the plaintiff was not merely declaratory of a 
right to maintenance but that it enabled her to re- 
cover that maintenance from the talukdari and 
non talukdari property to the extent to which they 
were lespectively liable. 18 W. R, 175 ; 19 C. 
139 reh 15 O C. 99 dist. {Daniels and Wazir 
Hasan , A. J. C ) Rani BiJai Raj Koer v. 
Thakur (ai Indra Bahadur Singh. 

9 0. L. J 5 : (1922) Oudh 34 : 66 I. C. 982 

Construction — Mortgage — Foreclosure 

deLree — Village— Khudkhast land , 

Where a foreclosuse decree* in respect of a 
w ole village specifies particular Khndkasht fields 
by their number the decree holder cannot claim 
other Khudkasht lands not specified in the decree 
. as falling within the general description of lands 
held in khudkast right, (Kotwal, A J. C) Hazari- 
lal v. Hazarimal. 08 j. q, 470 

Const) action — Otder-tn-Counctl — In- 
terest Mesne profits — * Compensation for tin- 
pt elements. 

An order in Council directed that on payment by 
the appellant of certain sums of money, due in 
respect of mortgages and interest thereon at 6 per 
cent., the appellant should recover possession of 
the property together wi h mesne profits : Held, 
that interest should lun concurrently *with the 
mesne profits, that being the construction which 
the Board had placed upon the ord^r upon an 
appl'cation for review 

Part of the mesne profits having been due to 
permanent improvements made by the appellant, 
a deduction of 10 per cent, was properly allowed 
by the High Court in respect theieof. The increa- 
sed rents that could be properly attributable to 
the improvements could be properly set off 
against the mesne profits even though they were 
not actually executed by the persons in posses- 
sion at tho date ot the decree but by persons 
from whom they had purchased the property. 
(Lord Buchmaster.) Raja Rai Bhagwat Dayal 
Singt V. Ram Ratan Sahu. 

42 M. L. J. 243 : (1922) M W N 192 * 

4 V. P. L. R. (P. C.) 7 : 24 Bom. L. R, 336 : 

3 Pat. L. T. 229 : 15 L. W, 481 : 65 I, C. 69 : 

35 C L J. 121 : (1922) P. C. 91 : 

26 C W N. 257 : 20 A. L. J. 26 (P. C.), 

- — Construction— Reference to pleadings. 

S^e (1921) Dig Col. 501. Suraj Prasad Pandey 
y. §Omra Mahto. 08 X. q 9Q$ t 

Construction— When allowed . 

A deciee like any other document is open "id 
construction. But the remedy by construction 
is only appropriate if the language is aitibigtro®®. 

If the language is plain and there is no ambigOi#, 
the proper remedy for a variance between decree 
and judgment is to apply for amendment— Any 
construction must be if possible, to make at con- 
form to the judgment, ( N . R. Chatterjea and 
Riefrafd9on t }5 t ) Maha Raj KUMAR ShqsB7 
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DECREE. 

Kanta Acharji Chowdhuri v. Raja Sarat 
Chandra Roy Chowdhuri, 35 C L. J, 339 

-Execution. 

In executing a decree, the executing court is 
confined to the four corners of the deciee itself, 
(AT. R. Chatter) ea and Richardson , JJ,) Maha 
Raj Kumar Shoshi Kanta Ac iarji Chowdhuri 
v. Raja Sarat Chandra Roy Chowduri. 

35 C. L, J. 339 

Execut on - Declaratory decree or 

judgment— Remedy by execution not open. See 
Right of Suit, 36 C. L, J. 101, 

Execution— Possession cf shire decreed 

— Partition proceedings — Effect of— Enquiry 
into substituted property See C. P. Code, S 47* 

49 I A. 139 

Execution— Rateable distribution —Rival 

decree holders — Right of one to impeach the 
decree of the other as being fraudulent — Execut- 
ing Court not to go behind decree. See C. P. 
Code, S. 73. v 24 Bom L. R 1 

— — Fictitious decree — Effect of 

A decree which is fictitious does not require to 
be set aside ; for a collusive and fraudulent pro- 
ceeding in a court is not a judicial ptoceedmg 
and is to be treated as availing nothing to the 
party who sets it up. [Greaves and Cuming JJ A 
Soshi Kumar Sarkhel zl Chandra Kumar 
SamaddaR Chaudhuri, 35 C. I. J. 348 

68 I. C. 322, 

- — — Instalment decree —Failure to pay in- 

stallment — Right of decree holder to execute whoL. 
decree -Relief against consequences of default. 
See (1921)' Dig. Col. 501. Narsin ia Gopvl v 
BalVant Madhav. 46 Bom. 463 : 64 I C. 570 

(1922) Bom. 170 

-SETTING ASIDE - Fraud — Plea ui \ 

defence— Decree acted u bon. 

Where a decree has been obtained by fraud, a 
patty to the decree as a defendant m a s ib»e 
quentsmt can plead t h at the prror decree was 
vitiated by fraud and therefore not binding on 
fatal even though he had not sued to avoid the 
<|eorjce. 26 C 891; 27 C, 11 Rel. If however he 
bad acted in accordance with the decree, he can- 
not be allowed to challenge its" validity, unless he 
proves specifically the circumstances which con- 
stitute the alleged fraud on him of the Court. 
{Hooker lee'cind Cholzner , //.) Pulin Behari Dey 
vi Satya Chandra Dey. 36 C L. J 367. 

Setting aside — Consent decree— Mis Me — 

Unilateral mistake— Effect of revival of suit , 

' The law requires men in their dealings with 
each other to exercise propei vigilance and to apply 
their attention to those particulars which may be 
supposed to be within the reach of the r observa- 
tion and judgment and not to close their eyes to 
the means of information which are accessible to 
them. Where two parties are at arms length, either 
of them may pnma facie remain silent and avail 
faipiself of his superior knowledge as to facts 
and circumstances equally Open to the observa- 
tion of both or equally within the reach of their 
ordinary diligence. A consent decree could be 


DEGREE— Setting aside* 

set aside only on a ground which would justify 
cancellation of the agreement on which the 
decree is passed Though a suit does not he to 
set aside a deciee m a previous suit oa the 
ground that the judge in 'passing that decree 
made a mistake, yet as an agreement may be rec- 
tified ior an appropriate mistake so may also 
the consent decree based ucon such agreement 
A mistake on the part of one patty only, not 
caused or actively assisted by the act of the other 
party cannot mvalida e the agreement or the 
deciee based thereon 43 C 217, 34 C L J- 2f7 

8 C W N 473 34 C, 70 3 Pat L J 465 Ref. 
When a consent decree is set aside, the effect' is 
to revive the original suit which was terminat- 
ed by the compromise decree. 2 C 184* 6 C 687 

9 C 810 , 1 1 C, L. J. 456 , 15 C. L J. 217 J 22 C. 
L J, 31.*, 39 M. 823 Rel. ( Mookerjee and 
Chotzvcr, JJ,) Major A Y. Reily v Rajkumari. 

36 C L J 245 : (1922) Gal 493. 

Setting aside — Fraud — Ex parte 

deciee — Suppression of summons . 

Where a decree is obtained ex parte after 
suppression of summons and on a misrepresenta- 
tion of the facts to the Court, such a decree can 
be set aside by a separate su’t and it stands on a 
different footing from a decree obtained by 
perjury. (Chat ter fee and Pear son , JJ ) The 
India Provident Company Ltd. v. Govinda 
Chandra Das. 65 I. C. 318* 

Setting aside — Fraud — Jurisdiction — 

Cause of action where arises. C. P. Code 

S. 20, CL (c) — 65 I* C 318. 

Setting aside— Ft and — Non-service of 

summons . 

Mere non-service of summons is not a ground 
for a suit to set aside a decree. It must be s’ own 
that the oppsite party was gu lty of fraud in caus- 
ing the suppression of summons and thereby 
keeping the plaintiff in ignorance of the suit. 
(Jwala Piasad and Adami t JJ ,) Rani Chhat- 
tra Kumari v Panda Radha Mohan Singarl 
3 Pat L, T 451 : 66 I. C, 137 : (1922) P. 291. 

Setting aside— F raud— Perjury, 

Perjury and suppression of evidence do not 
constitute such a fraud as would v itiaie a judg- 
ment 38 M, 203 foil. ( Coutts Trotter and Ram - 
etam JJ). J3alakrishna Mutdaliar v. Sami- 
'NATHA Mvdaliar. 16 1* W. 132 : 

(1922) M W. N. 463 (1922) Mad. 404 : 

69 I. C. 12. 

Setting aside— Grounds for — Suppression 

of evidence . 

A suit to set aside a decree on the ground that 
in the former suit accounts were suppressed 
is not maintainable, 45 1. C, 775 foil, (Pratt, J.) 
Arlandu v. C. T, AA. L. Sithambaram Chetty. 

1 Bur. L. J. 129. 

— Setting aside *-Minor — Attainment of 

majority at the date of decree — Effect of — Decree 
not voidable at the instance of minor. See Mnsjos. 

4 Lah. L. J. 298, 

..Setting aside — Minor— Gross uegligfnce 

of guardian— Fraud—CoUusidu. See 1 

S-J*. 3 -A. Isr(R«V.) 
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DECREE — Setting sside 

, — - Setting abtde — Minot — Guardian- ad * 

U lent — Improper alienation 

Where a mi not <*ues to set aside a decree as 
against him on the ground that he was not 
properly represented m the suit in which the 
decree was passed, the Court can go into the 
merits of the prior litigation and see if the minor 
was prooerlv represented therem. 25 B. 337 ; 
13 A. L. J. 437 ; 43 A 104 ; 28 A. 137 Ref. (Lind- 
say and Ryves , JJ.) Murlidhar v. PitambaR 
Lal 44 A 525 : 20 A. L J, 329 

' 4 TJP.L.K (A) 170 . (1922) All 91 : 66 I.C 372. 

Setting aside— Minor — Mortgage suit — 

Negligence of guardian— Omission to raise valid 
pica — Necesst ty. 

A minor is not tnund by a decree, passed agauist 
him in a suit where his guardian showed gross 
negligence such as not setting up a good defei ce 
of which he must have been aware Fraud and 
collusion are not the only grounds on which a 
decree against the minor can "*be set aside. 
Where a guardian ad litem of a minor allows an 
ex parte decree to be passed against his estate 
without setting up a valid plea, namely, that the 
mortgage sued on was neither beneficial nor 
necessary. (Spencer and Ramesam* J / ) Chan* 
duru Punnayyah v , Ragvm Viranna. 

45 Mad 425 . 42 M. L. J. 429 : 15 L W 427 . 

(1922) M W. N. 213 : (1922/ Mad. 273. 

DEED — Construction — Ambiguity Desa ipltoti 
of property— Falsa. demons ratio 
The general rule is that where in a grant of 
land there is a repugnancy between the terms of 
grant and any pla i or diagram the former will 
prevail. It is however, subject to the quafifica- 
tion that where the plan or the boundary is a part 
and parcel of the description itself*, the general 
rule ceases to apply. Where in a grant the des- 
cription of the parcels is made up of more than 
one part and one part is true and the other false, 
then if the part which is ti ue describes the sub 
ject with sufficient accuracy, the untrue part will 
be rejected as falsa demonstratio and will not 
vitiate the grant (Wazir Hasan , A. J, C ) 
Abdul Ghani v, Asm q Husain (1922) Oudh 162 . 

66 I. C. 442 

— ” Construction —Ambiguity — Construc- 

tion against grantor — Conduct of parties — Rele 
vancyof. See (1921) Dig Col. 503. Kalika- 
nanb Singh v . Raja S iiva Nandan Pal Singh. 
(1922) P 122 : 63 I. C. 625 : 3 Pat. I. T. 149. 

--Construction — Ambiguity — Evidence of 

Latent or patent ambiguity— Admissibility. 
See Evidence Act, S 93. 64 X. C. 824. 

Construction — Boundaries and area — 

Conflict between. 

Xt is a well established rule that where the 
boundaries cap be ascertained effect must be 
gtVfeia to the description by boundaries irrespective 
qf area* if the boundaries are uncertain, then 
be considered. 41 C. 49 Ref (Newbould 
Qh#se, JJ4 Hari Mohan Modak v. 

64 1 C. 737. 

vQ&ifsfrrtection —Arulad — Meaning of 

word* i in c tbe compromise were 
¥>1* wo sab xnahk hogi\ the 


DEED —Construction 

word “aulad*' is used m its generic sense and 
includes male and female children 114 P. R. 1900 
is a better guidance for the interpretation of the 
words * aulad’* than 89 P K 1889. (Le Rossi - 
gnol and Abdul Quadir , JJ ) Saidan v Fazal 

(1922) Lah. 215. 

— Construction — Boundaries and area — 

Difference between — Which to prevail , 

If the boundaries specified in a lease can be 
identified the ordinary rule is that the statement 
of area must give away to the description of 
boundaries (Teutton and Newbould , JJ.) SheIk 
Bara Kalim v. Rajendranath Roy 

64 X. C 751. 

Construction — Boundaries and area — 

Conflict between — Land found to be of less area. 
Where there is a conflict between the descrip- 
tions of ihe boundaries and the quantity of land 
conveyed, the description of the boundaries if 
precise and accurate dominates the description 
of the area. But this is not an inflexible rule and 
may be displaced in a particular case, (Campbell, 
J ) Narain Das v Jawahar Singh. 

50 P. L. K. 1922 

Construction— Charge— Annuity. 

A provision in a deed granting an annuity that 
it is to be paid out of the estate of the grantor 
creates .a charge on the estate in respect of the 
annuity. (Teunon and Newbould, JJ .) Rajendka 
Mohan Moulik v. Upendra Nath Guha. 

64 I. C. 518. 

'•Construction — Clauses altering rule of 

accession and restraining alienation— Effect. 

Where by Clause (a) of a deed, a right of pre* 
empfion was created among the parties to the 
partition and by clause (b) if any osharer dies 
lawalad, the pro pert/ left by him was to be 
divided amongst bis near co-sharers according 
ti their shares, a id by Clause (c) no cq sharer 
could have the right of creating title in favour of 
a daughter’s son in his divided share ‘ directly or 
indirectly. 

Held Paragraphs (b) and (c) of the deed could 
not be locked upon as creating a legal contract- 
ual relationship between the parties to the deed. 
Paragraph (a) undoubtedly creates a legal con- 
ractual relationship, but paragraphs (b) and (c) 
go much further The intention there is to alter 
tbe rules of succession and to res rain the right 
of transfer. The attempt to alter tbe rules of 
succession is obuoxious in view of the well-known 
Tagore case, and the restrictions laid down in 
paragraphs (b) and (c) cannot be enforced. ( Stuart 
J.) Mt. Mohadai Kuak v. Bageshar Rai. 

(1922) AIL 293 

Construction— Compromise stipulation 

that two ladies are to hold certain property for 
life— Gift over to plaintiff on death of both- 
death of one of the life tenants— Rights of 
parties. 

Where jn a certain compromise decree it 
stipulated that two ladies would take into posses* 
sion certain lands for maintenance for life and 
af er the death .of both of them* the plaintiff will 
take possession of the lands and where after the 
dsat&of one of the ladies, the plaintiff wanted to 
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take possession of half of the lands demised . 
Hekl , that it was clearly a graat of land to the two 
ladies lor lite as maintenance, that is to say, they 
were jomt teuants of the property and that the 
plaintiff was not entitled tu recover possession 
until the dea h of both the lad'es. ( Miller , C. J. 
and Coutts y /.) Chandra Mohan Dutta v 
Sasibala Dasi. (1922) Pat. 39 . 

4 V, P. I. R. (Pat) 7 : 3 Pat L T. 623 : 

(1922) P. 68 * 65 I. C 277. 

— r — Construction — Condition precedent and 

condition subsequent — Sale. 

A condition precedent if not complied wtth 
vitiates a sale but a condition subsequent does not. 
[Chatty and Richardson. JJ.) Dyam Khan v • 
Sarat Chandra De 26 C. W N, 218. 

■ — Construction — Contract — License to cut 
trees and make sleepers on payment of royalty — 
Breach of Contract— Intention of parties 

Appellants, entered into a contract m writing 
with respondents whereby they acquired the 
right for a term of just over 4 years to cut Sakhua 
trees for the 'purpose of making sleepers upon 
which a royalty was payable at certain rates. 
When work had been in operation lor a short 
period, the respondents cancelled the conti act 
and retook possession. In determining the 
question whether the landlo d was entitled to 
cancel the contracn the court considered the 
document as a whole m order to find out tne 
true intention of the parties and held that the 
mere failure to cut -sleepers at a certain rate 
every month did not entitle the landlord to 
terminate the c m tract. [Miller , C J and Buck 
mil * J.) Jugal Kishore v. Babu Horreshmar, 

(1922) P. 79 

* Construction— Deed of. ,■ doubtful import 

—Conduct of, parties See (1921) Dig Cod 504 
Prgmgtha Nath Ray Chaudhuri v. Dinamani 
Chaudhurani. m , 65 I. C. 826 

— Construction — Description of document . 

Jhe true construction of a document does not 
depend upon the name given to it but it must be 
determined with reference to all its terms, 
[Dalai and Wasur Hasan, A. J C.) Karim Dad 
KHANWMt, Brei Ghafuran. 9 0. L 104 : 

" t ^ r (1222) Otnpi 42 : 66 I. C 110. 

t Construction — Duty to examine terms 

— - Isttmrari patta — Proprietary rights , 

A Court construing a grant must look to its 
terms and ascertain its legal effect with refeience 
to them, A deed styled an rstimraj'i patta autho- 
rised the grantee to continue in possession of the 
property conveyed, generation after generation, 
on payment of revenue to the grantors. The 
deed further recited that the grantees and her 
hjeirs had the same rights of ownership as the 
grantors and the grantors and their represne^ 
tatives had no claim to, or had no power of 
interference in the property conveyed. Held , that 
the documents conferred complete proprietan* 
right on the grantees in respect of the laads‘ 
conveyed, [Wazir Hasan, A. J . C.) Liaqat 
Husain w. Narotam Das. 

„ * D . P. E. R. (J.CL) 1 : «65 I. C, 780, 
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Construction — Further Charge — Des- 
cription of properties —Sufficiency, 

Where a mortgagor toor a tresn advance under 
ihe terms ot a document styled a mortgage and 
the document gave the boundaries and de&crip- 
tion ot tne properties as in the original mortgage. 

Held, that the document constituted a deed of 
further charge 64 I. A. 83 ; 20 A.L. J. 601; o A. L. 
J 255 ; 31 A. 482 Re!. ( Simpson , A. J* C) Gaya 
Prasad v. Rachpal, 

4 XT. P, L. R (0. C.) 110 : 9 0 L. J. 484 

Construction of —General rule . 

If the meaning of a term in the original agree- 
ment is doubtful, assistance might be sought 
from the conduct of parties Apart from ambi- 
guity, the mere tact fhat the parties have acted 
on an erroneous con struck ion of an instrument 
furnishes in itself no reason why the courts 
should not follow the geneial rule that an instru- 
ment should be construed according to its natural 
meaning in the light of the circumstances in which 
it was execired. [Richardson and Suhrawatdy . 
JJ.) Raja B iupendra Narayan Simha Bahadur* 
v. Midnapore Zamindary Company Ltd., 

(1922) Cal. 300 : 63 I. C. 937 

Construction — Gift by husband to wife — • 

— “Malik” meaning of --Principles of construction 
“ Mokuran lease , if can be granted . 

Where a husband gilts properties to his wife as 
' l malik' 9 y but ihe mstiument of gift contains limi- 
tations as regards alienation and also provisions 
as regards final devolution, Held , the intention of 
the donor was clear i. e . to provide for the donee 
and also for the ultimate devolution of the pro- 
perty. The grant is m effect the grant of an or- 
dinary Hindu widow’s estate, The absence of a 
clause restraining the donee from granting a 
mokuran lease, does not lead to the conclusion, 
she is empowered to grant it 

It is always dangerous to construe the words of 
one document by the cunstruction put upon simi- 
lar words in another document. Afi the clauses 
0 ^ the particular document must be looked at and 
given effect to, ignoring none as redundant or 
contradictory. 

The word ‘ mabk” is not a term of art. and 
does not nece&sarily define the quality of the es- 
tate taken, but the ownership of whatever that es- 
tate may be ( Colitis and Ross, JJ) ASHURFI 
Singh v. Biseswar Pratap Narain Sahi. 

1 Pat. 295 : (1922) Pat. 70 : 3 Pat. E. ?. 273 : 

(1922) P. 362 : 65 I. C 977 . 

Construction — Gift by husband to wife — - 

mahk mustakil Kamil ,’ Provision m favour of 
future son or daughter— Effect. 

Where a husband gifted away properties to bis 
wife, making her the permanent and full owner 
‘ malik mustakil, Kamil f \ but adds a final clause 
ro the effect that if a son or daughter is born and 
lives at her death,, tha* - person is to be the per-’ 
maneot or full owner. 

Held, the deed should be construed as a whole 
and the mere use of the words “ mahk mustakil 
Kamil ” did not confer an absolute estate, as it 
would be inconsistent with the last clause — Tak- 
ing the document as a whole, it conferred only a 
life interest.' ( Coutts and Ross , JJ.) SoRabjtt" 
Pande v. Raj Kumar Pande, (1922) Patrfiv 
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DEED — Constru ction ) 

—Construction — Gift or will. 

Where a Mahomedan lady executed a deed by 
which she purported to gtve away the whole of 
a zemtndari estate, reserving tor heiself the 
usufruct of a pomou for her hie and dtrected the 
donee to pay the Government revenue on the 
whole from that time : 

Held , the deed was a gi t inter vivos and not a 
will. (Sir John Edge). Mahammad Abdul Ghani 
v. Fakhar Johan Begam. 

44 A 301 : 20 A. L. J 994 ; 43 M, L J. 453 * 
31 M. L T. 21 (P. C., : 25 0. C. 95 
27 G. W. N, 53 : 9 0, L. J. 369 • L. E 3 P. C 198 * 
(1922) P. C 281 : 24 Bom L. E 1268 : 
68 X. C. 254 : 49 I. A. 195 {P.C ) 

■ — - Construction — Intention that several 

parties should be executants — Deed stgtted by 
some only of the executants — Effect of 
If a contract in writing is executed by 3ome onl/ 
of the several persons who purport to join m the 
contract and were intended t) be paioes to it and 
to execute the document, that document constitutes 
only a proposed agreement which has never been 
perfected, and it cannot bind even those who did 
execute it. 25 M. 389 ; Latch v Welteke (1840) 11 
A. L. J. 959 Re f . 31 M. 114 d st, ( Halhfax , A. J 
C.) Ramchandra v. Ruprao. 64 I. C. 726. 

Qofis truction — Kar — Meant ng of 

Held on the interpretation of the document m 
question that an exemption from liability to pay 
any Kur covered revenue, rent or any kind of 
tax including road cess. ( Newbould and Cuming , 
JJ.) Annada Charan De Sarkar v, Habibulla 

65 I, C 598. 

• * Co nstruction — Mortgage — Lease — When 

parts of the same transaction— Question of fact, 
Se-e C. P. Code, O. 2, R. 2. 69 I G. 54. 

Construction— - Pattah— Increase of rent 

'—Accretion. 

In the year 1790 the Government granted a 
$anad by which they granted the plaintiff's pre 
decessor-m-title a taluk within specified boudaries 
in the Sunderbans The revenue on the lands 
was to be ascertained from time to time on the 
extent of the cultivated lands at a rate which was 
to be gradually increased to As. 8 as after which 
it was to be fixed m perpetuity. The taluk was 
surveyed from time to time and assessments were 
made on the basis of the additional areas found 
to be cultivated. The Government in the year 
1916 claimed to assess the lands formed by 
alluvion within the specified boundaries since the 
year 1719 not at the rate of As. 8 specified in the 
patta but at the rate of As 12a higha. 

Held 7 that the ^ lands comprised within the 
specified boundaries were permanently settled 
with the plffs. under the patta of 1790 and that 
the alluvial accretion could not be charged at 
more than As. 8 per bigha, which was the maxi 
mum rate leviable under the patta. [Woodroffe and 
C®mMn& jj), Parbati Charan Saha v, Secre- 
joe State for India. 65 C. L. J. 445, 

’ i* 1 4^4 - ,1# 1 

~ :G i ^Construction — Principles of. 

Ip ordsp to decide what is the meaning of one 
document, it is pot very helpful to consider the 
tp|erpr.esahon placed upon another, < though some- 


DEED — Construction 

what similar document, under possibly d-ffcTent 
circumstances, m another case, (Ryvcs and 
Gokul Prasad , JJ ) Benayak Prasad Pande 
Bishun Datt Pathak. L. E. 3 A 308. 

Construction — Principle of. 

No general rule can be la’d down wi(h regard 
to the construct on cf documents and each docu- 
ment must be interpreted according to its own 
terms, (, Kanhatya Lai /, C, and Dalai , A. J . C ) 
Shaikh Rutab Ali v Mahomed Zaman Beg. 

9 0, L. J, 101 : 66 I C. 106. 

— ; Co nstr itch on— -Principles of — Interpre- 

tation of other deeds . 

It would not be safe to import considerations 
into the question of construction of a document 
which might have arisen or may arise with refe- 
rence to the question of construction qi docu- 
ments. In the case of construction of docu- 
ments the only question is how the law is to be 
applied to the particular facts put before the 
court. (IVazir Hasan , A. J t C.) Lachhman 
Das v B hag want Ram. 85 i. c. 707. 

* Const i uct ion— Recitals— Operative por- 
tion— What passess under the deed—Zerait — 
Ratya t — Bihar . 

Per Dawson Miller , C. J, — Where there is an 
ambiguity m the operative part ot the deed one 
should look back to the recitals and be guided by ! 
what is therein contained in interpreting the 
amb’guity. This canon of construction; however, 
does not apply m all cases where there is a doubt 
or difficulty in the construction of a document. If 
one is satisfied upon the natural construction of 
the operative part of the deed that certain pro- 
perty passes notwithstanding that the construction 
may be difficult, the recitals have no binding force. 

Per Das f J : — Recitals m a conveyance are 
subordinate to the operative part and where “the 
operative part is doubtful and it is impossiDle te 
pay. on a mere read-ng of it, to which properties 
it refers then the recitals can and ought to be used 
to explain its meaning. While for the purpose of 
construing the operative part, the whole of the 
instrument may be referred to, yet the recitals 
leading up to it are more likely to furmsti the 
key to its construction than the subsidiary clauses 
ol the deed. ( Miller , C. J , Das and Adatni, JJ,) 
Bhonu Lal Chaudhuri v. Vincent 

3 Fat. L. T 653 : 65 X C. 882 (F. B.) 

Construction — - Sale or mortgage — Tests , 
The question whether a transaction is a mere 
mortgage in the form of sale must depend upon 
the intention of the parties which may be iamd 
in the deed itself or gathered from the circunt- 
stancQs attending the transaction m each case, 
[Chatter 1 ceand Teunon , JJ.) Madiiab Charandas 
o. Rajani Mohan Das. 64 j, c, 583. 

, . 77 Cons (rue t ton — Secun ty bo n d — Personal < 

liability Signature by directors. 

bond executed by the appellants yvh& 
are the Directors of the Luxmi Co. Ltd to-,the 
Manager of the Marwar Bank was in these terms: 

In consideration of your allowing the Luxmi^oi 
Ltd, to overdraw sums not exceeding in the 
aggregate of Rs 50.000 only (on the security of 
the Luxmi „Co. Ltd demand pro-note in yonf 



541 


OF INDIAN DECISIONS 


542 


DEED— Constrn ction, 

favour of date) we hereby pledge for the repay- 
ment on demand of the said overdra't* etc. etc.” 
The deed was signed by the appellants. Held 
that the bond created a personal liability. Any 
other construction would nullify the object oi the 
security bond The only materiality of the 
security bond would be if it gave some new 
secunty and some fresh liability, and there. ore 
the natural construction tj pin upon what is 
indicated by the use of the imperfect but definite 
expression “pledge” is that the fresh liability of 
the three signatories personally was the new 
security introduced [Viscount Haldane J.) 
Panna Lal v Nihal Chand 43 M. I. J 66 . 

(1922) M. W N. 376 : 26 C. W N 737 . 

16 L W. 80 36 C L J. 5 : 

24 Bom. L. R. 971 . 31 M. L. T. 129 : 

2 P L. R. (P. C.) 1922 (1922) P C. 46 • 
67 I C 423. (P. C) 

Construction — Settlement of property on 

trust— Gift of absolute estate . 

A parsi lady executed a deed of settlement of 
which she appointed one M and her s )n Rus'omji 
the trustees, and by which she settled the im- 
movable properties for herself foi life, and alter 
her death on Rustomji for his life and after 
Rustomji’s death in trust lor his “ sons and then 
male heirs in equal shares absolutely as tenants 
in-common.” The deed contained no power of 
revocation. There was a maintenance clause re- 
ferring to the share to which an infant son or Ins 
male heir* should be entitled. The seitlor first 
died and her sou died next himself leaving three 
sons. Held that the three grandsons ot the 
settlor took on the settlor's sons’s death the trust 
properties absolutely in equal shares as tenants- 
in* com mom ( Shah A. C. J. and Marten /.) 
Dadabhai Framji Cama Cowasji Dorabji 

24 Bom, L R 1111. 

Construction — Substance of the transac- 
tion. See (1921) Dig. Col 507, Kusum Kumari 
Dasi v. Dasarathi Sinha 67 I. C 210. 

Construction— Will — Authority to adopt. 

See (1921) Dig. Col. 507. Srijagannatha 
Gajapathi Ananga Bheema Deo Kesari v. 
Sri Kunja Behari Deo. 

4. XT. P. L. R. (P. C.) 32 : (1922) P. C. 162 ; 
w 30 M. L T. 124 (P. 0.) 26 C. W. N. 374 : 

24 Bom. L. R. 600 : 64 I, C. 458 (P, C.) 

- 7 — ——Execution — < Admission of signature or 
thumb impression if amounts to admission of 
execution See Burden of Proof. 

20 A L. J. 672. 

— Execution— Formalities — Corporati on— 

locution of deed on behalf of, 

Where by the constitution of a corporation any 
special mode of execution of its deeds is preset i- 
bed or any particular formality is required to be 
observed in affixing the corporate seal, every deed 
of the corporation must, in order to be completely 
binding be executed in the manner or with every 
formality so piescribed, A public corporation 
should comply strictly with provisions in the 
statute regarding execution of contracts 34 C. 103 


DEFENCE OF INDIA RULES, R 25. 

Kef, ( Mookerjee and Chotzner, JJ t ) J. D, Ezekiel 
v M Ann ad a Char an Sen. 

36 C. L J. 109. 

Execution — Signature — Some of the 

executants signing document- Effect. 

Where the names of some of executants of a 
document do not appear at the top, the question 
arises whether the party not having signed the 
documeut regularly at the foot yet meant to be 
bound by it as it stood or whether it was left so 
unsigned because he refused to complete it But 
when it is ascertained that he meant to be bound 
by it as a complete contract, the signature is for 
purposes of execution effective. [Mookerjee and 
Chotzner , JJ.) f. D. Ezekiel v. Annada Charan 
Sen 36 C. L. J. 109* 

‘Material alteration -Effect of— Intention 

of parties See (1921) Dig Col 508 Krishna 
Kishor De v Nagendra Bala Chaudhurani. 

66 I. C. 694 

Material Alteration— No knowledge by 

pai ty affected . 

A document is vitiated and deprived of all its 
effect by the mak ng of a material alteration in 
it without the knowledge ot the party affected 
by it. [Ha lit fax, A. J, C.) Ganga Pershad 
v. Motiram. (1922) Nag. 191 . 68 I, C. 268. 

Material alteration — Suit on original 

consideration— Maintainability. 

Though a bond is materially altered by an 
addition to the amount due thereunder, the 
plaintiff could succeed cn proof of the loan by 
independent evidence and obtain a decree for the 
amount of the loan 5 C. W, N. 56 Ref. [New- 
bould and Pan tot h JJ ) Khosal Mahomed v. 
Amiruddin Mahomed Pramanik. 

68 I. C. 331, 

DEFAMATION — Privilege — Statements in 
pleadings — Not absolutely privileged. See 
Penal Code, S. 499. 65 I C. 204 

Privilege — Legitimate — Covenant — 

Extent of— Malice -Personal charge— Privilege 
of pleader. See (1921) Dig Col 509. Shiva 
Kumari Devi v. Becharam Lahiri. 

66 I. C. 604. 

Vakil— Suit for damages— Words used 

in the course oi argument— Immunity from liabL 
lity — English and Indian law. See Tort— Defa 
MATION (1922) Pat 85. 

DEFENCE OF INDIA RULES, R, 25— Cognizance 
of offence on police Report-Complaint — Necessity 
for. 

All District Magistrates in the Punjab were 
empowered by notification dated 22nd April 1919, 
to order or authorise complaints to be made in 
respect of such offences as came within the 
purview of R. 25 (1) committed within their 
jurisdiction. Where T the District Magistrate of 
Jullundur directed the Superintendent of Police 
to make enquiry, complete the case and send it 
up for trial and in due course the police put up a 
challan before the Dt. Magistrate and the case 
was sent to the trying Magistrate who disposed 
of it. Held , that the so called chellans by the 
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BEKHAN AGBI. BELIES ACT (1879), S. 1. 

police must be regarded as a complaint and that 
he Magistrate was properly seized of the case, 
36 P R. 1890 ; 28 P. R. 1883, 2 P. R 1892, 
3 P. R. 1892 dtst ( Broadway , J .) Khushal 
Singh v. Emperor. 67 I. C. 337 : 

23 Cr L J 385 

BEKHAN AGEICBLTBBISTS BELIEF ACT, (VII 
■of 1879) — Mortgage decree— Instalments — Failure 
to pay some — Darkhast, effect of Step in-aid of 
execution in respect of all instalments then due, 
See Lim. Act, Art. 182 24 Eom. L. B. 284 

— Mortgage — Decree Nisi — No necessity 

for decree absolute — Effect of making decree ab- 
solute — Step-m-aid of execution. See C P. Code. 
S. 48. 24 Bern L B. 269, 

— Ss. 1, 3 and 11— Applicability of — Agri- 

culturist in other provinces— Extension of Act — 
Meaning of 

The Dekhan Agriculturists Relief Act is not 
applicable to an agr'culturist who earns his 
livelihood wholly and principally by agriculture at 
Deraghazi Khan, outside the Bombay Presidency 
or at any place to which the Act has not been 
extended. Wl-at is meant by the extension of an 
Act to a district is, the extension of a substantial 
portion of the Act and not merely the extension o' 
a particular section or one ormore sections 44 B. 
217; 4 B. 360 Rel, ( Raymond , A J. C .) Firm of 
Aya Ram Tolaram v. Firm of Rai Hit Ram 

66 I. C. 682 

— S 2 — Agriculturists — Income derived 

from fruits of mango trees— Agricultural inome. 
See (1921) Dig. Col 509 Hiralal Ravchand 
Shah v. Parbhulal Sakhidas Shah. 

46 Bom. 48 : 64 I. G. 117 : (1922) Bom. 146 

— r; S 10 A — Sale of land — Oral agree- 

ment for redemption — Unregistered Kabuhyat 
— Admissibility. 

Appellant sold certain lands by a sale deed to 
respondent. Subsequently respondent orally 
agreed to allow appellant to redeem on payment 
of the principal and interest and the agreement 
was embodied in an unregistered Kabuliyat. Held 
that notwithstanding the non registration of the 
kabuliyat appellant could prove the contempo- 
raneous oral agreement under S. 10 A, of the 
Dekhan Agriculturists Relief Act and claim 
redemption on the ground that the sale was 
really a mortgage. (Kennedy, J.C. and Raymond , 
A>J, C*) Rais Hambirkhan v Murijmal. 

15 S, L. B. 160 : 65 I. C 356, 

t~' S. 10 A — Sale or mortgage — Oral 

evidence?— Admissibility of— Suit for partition . 

For S. 10 A of Dekhan Agri. Relief Act to be 
applicable. It is only necessary that an agrieul 
turist must be a party to the suit and that some 
transaction shall be in issue entered into by such 
agriculturist or the person, if any, through whom 

claims, which shall be o r such a nature that 
the, rights aad liabilities of the parties thereunder 
btfable wholly or in part under Chapter III of 
the Act $vlO A is not limited to suits mentioned 
or (z). ( Madeod , C. J., and 

Ofiyajee, ty) Ballappa Kallappa z. Irappa 
Wtl Mallappaw ; « r . 24 Bom. JL B. 406 * 

ft**: 4 * ‘ (|:922} B0m. 415 : 67 I. C, 844 


BEKHAN AGBI BELIEF ACT (1879), S. 15. 

— - -- — S. 10 A— First suit for declaration that 
a sale was in reality a mortgage— Second suit on 
independent Satekhat not barred. See C. P 
Code, S. 11 Expln. 24 Bom L, B 236’ 

-Ss. 11 and 20 — Exparte decree — Execu I 

ti on proceedings — Application for instalments . 

A decree for money was obtained ex parte on the 
Original side of the Bombay High Court against 
the defendant who was described as a merchant 
in the plaint During the course of the execution 
of the decree dett. applied for instalments on the 
ground he was an agriculturist Held that the 
defendant could not raise plea that he was an 
agriculturist in execution proceedings as the 
point must be deemed to have been decided 
against when the original side of the High Court 
entertained the suit and decreed it. It he were 
an agriculturist the H’gh Court would not have 
had jurisdiction to entertain the suit and as the 
deft, was not an agriculturist at the date oi the 
decree he cmld not raise the plea in execution 
proceedings. 37 B. 486 Ref, ( Shah A C.J. and 
Crump , /.) Mulji Purshottam v, Goverdhan 
D*ss. ’ 24 Bom. L B. 1291. 

S. 12— Compromise of suit — Admission 

of claim— Power of court to re-open compiomise 
— O. 23, R. 3 - See C. P. LODE, O 23, R. 3. 

24 Bom L B 88. 

Ss 12, 13 — Instalment bond — Fai- 
lure to pay instalments — Accounts under the Act 
— Amount due under bond less than amount due 
under accounts— Result. 

Where money under a mortgage bond is pay- 
able by instalments, but as a result of default, A 
suit is brought and accounts are taken under the 
provisions ot the Dekhau Agriculturists* Relief Act, 
but the figures arrived at are much larger than the 
amount ordinarily due under the bond itself, held 
the Act being to protect agricultures the party can 
not be made to pay the biggei amount as a result of 
h s seeking relief under the Act. (Macleod, C J . 
and Shah, J .) Vithaldas BHagyYaTOAS v . MVR- 
taja Husein. . 4(8 Bom. 764 : 

(1922) Bom. 201 : 24 Bern. L. B. 267 : 

67 I. C, 151. 

S. 13— Agriculturists— Trader— Taking. 

of accounts See (1921) Dig. Col 510 Narayan 
Laxman Adhikari v. Chapsi Dos a. 

46 Bom. 419 : (1922) Bom. 168 : 

64 I. C. 1002. 

— S* 13— Suit for account of a mortgage - 

Result of account showing that moneys due were 
in excess of mortgage amount — Decree for excess 
See (1921) Dig Col. 510 RaghuNath ShivaJI 
Kulkarni v, Ramchandra Narayan joshl 

46 Bom 384 : (1922) Bom, 289 ; 

64 I. C. 928. 

: — S. 15 — Decision that plaintiff * is an 

agriculturist — Whether a preliminary decree ¥ 

A finding on an issue whether a party to a suit 
was an agriculturist prior to taking accounts 
under the provisions of DeccAn Agriculturist's 
Relief Act is not a preliminary decree wfthin the 
meaning of Ss, 2 and 97 of C. P. C (17 Bora. 
D.,R. 324 ; 23 BqovL,. R. 92 follow, (Macleod, 
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DEKHAN AGRI. RELIEF ACT (1879), S. 15 B* 

C . J. and Kanga J.) Jaishingra Madharau 
Ranu v. Venkata rao Satwji Rao. 

(1922) Bom. 336 (2). 

- — S. 15 B — Instalment decree— Grant of 

in favour of a person not an agriculturist at the 
time . 

S 15 B of the Dekhan Agricnltuusts' Relief 
Act does not empower the court to grant instal 
meats under a decree to a person who at the time 
oi the decree was not, but has thereafter become 
an agriculturist. [Macleod, C. J. and Coyajee, J) 
Devu Jethiram Guljar v Revappa Satappa. 

24 Bom. I R 870 : (1922) Bom 220 
67 I. C. 840 

S. 22 — Immoveable property of agri- 
culturist — Attachment and sale m execution of 
money decree Exemption — Limits of . 

The result of S. 22 of the Dekhan Agri Rel. 
Act is that when un moveable oroperty is sought 
to be attached in execu ion of a money decree, 
and it is found that at the time O' attachment such 
propsrty belongs to an agriculturist, then it shall 
be free from the attachment But it does not 
follow that such protection continues. Wnen the 
agr culturist to whom the property belongs dies 
and the property goes into the bands of his heir 
or legal representative who is not an agriculturist. 
The section denotes that the only question to be 
decided when immoveable property is sought to 
be attached for a money decree, is whether at 
that time it belongs to an agriculturist or not, and 
it is not permissible to read into the section any 
further words so as to make the section read that 
property should still be protected from attach- 
ment it it once belonged to an agriculturist 
judgment debtor, although it has passed by 
inheritance or otherwise into the hands of a 
person who is not an agriculturist. The object of 
the section was to protect in the hands of an 
agriculturist immoveable property belonging to 
him from wh’ch he derived the greater part of 
his income and the necessity for such protection 
is at once removed when such property passes 
into the hands of a person who is not an agricul- 
turist. ( Macleod , C. /. and Shah , J.) Maruti 
Babaji Totre v Martand Narayan Kulkarni 
24 Bom. L. R. 749 : (1922) Bom. 213 * 
69 1. C. 96. 

DIV ORCE — A dultery — Proof of — Corrobora ho n — 
Necessity for. 

In a divorce case the uncorroborated testimony 
of a single witness is insufficient to prove a 
charge of adultery. If however there is evidence 
6f a similar character in regard to other offences 
which can be treated as corroboration, then the 
testimony of a single witness as to adultery is 
sufficient to justify a decree for divorce. ( Hears, 
C. J . and Banerji . J .) Collard v Marie Agnes 
CpLLARD. 44 A. 254 : 20 A. I J, 82 

(1922) A. 7 

— -—Adultery — Proof of — Un-corroborated 

Testimony of husband or wife— Insufficiency of. 
See Divorce Act, S. 7, 

43 M. L. J. 441 (E. B.) 

C os ts— Practice as to . 

The rule in divorce cases is that even though 
a wife's defence fails or her countep-Qbarges 

Y — 35 


DIVORCE ACT (1869), S 7. 

break down or she has been proved guilty of 
adultery, the husband has to pay her costs The 
policy of the matrimonial law in England and 
among Christians in India, has always demanded 
that the husband shall always be responsible for 
his wife's costs Indeed the usual practice in 
every husband's petition is to require him to 
deposit a sum lor the wife's costs bet ore the 
petition is allowed to proceed (1 Walsh and 
Stuart , JJ ) Patrick Narman Dwyr v. H. M. C. 
Dwyr (1922) All. 243 : 66 1. C. 494. 

Grounds for — Cruelty and adultery — 

Uncorroborated testimony of petitioner in- 
sufficient to prove charge See Divorce Act, 
Ss. 7 and 17, 42 M. L. J, 562. 

Parties — Adultery — Co-respondent — 

Necessary party to proceedings. See Divorce 
Act, S. 7 43 M. L. J. 441. (F B ) 

Procedure — Decree nisi — Petitioner to 

go into the witness box 

In all d vorce cases the petitioner must come 
into the witness box, petitioner must be sworn, 
and he must prove his case because, among other 
things the judge has to satisfy himself whe- 
ther there is any collusion between the parties 
and he has further to satisfy himself as 
to the complete truth and honesty of the 
petition. Where this procedure had not been 
followed, the High Court set aside the decree 
nisi. (Hears, CJ. Walsh and Kanhaiya Lai , JJ.) 
Howard v. Howard, 20 A. L. J. 853. 

DIVORCE ACT (IV of 1869) Ss. 7 and 17 —Decree 
nisi for dissolution of marriage — No proof of 
service of petition — Confirmation by High Court 
— Proof of cruelty — Corroboration. 

The High Court will not confirm a decree for 
the dissolution of a marriage if it is not satisfied 
that the respondent was in fact served with a 
petition for divoice. It is contrary to the princi- 
ples and rules on which the Court for Divorce and 
Matrimonial causes in England acts and gives 
relief, to act on the uncorroborated testimony of 
a petitioner either to establish adultery or cruelty. 
Under S. 7 of the Indian Divorce Act the courts 
in this country should follow the same rule* 
( Schwabe , C. J . Oldfield and Phillips , JJ.) 
Payne v . Payne. 42 M. L. J. 562 : 

16 L. W. 16 : (1922) Mad. 350 (F, B.) 

— — S. 7 — Proceedings for divorce — Uncorro- 
borated testimony— Charge of adultery against a 
known person — Necessity of impleading him as 
respondents 

In proceedings for divorce the evidence of the 
husband or wife alone ought never to be accepted 
without corroboration either by witness or at 
least by strong surrounding circumstances 
Where charges of adultery are made against a 
known person, he ought to be made a co-respon- 
dent unless the judge should otherwise direct. 
{Sir Walter Schwabe , C. J. Coutts Trotter and 
Kumaraswami Sastn , JJ.) Pendurti Joseph v , 
Pendurti Ramamma. 43 M. L. J. 441 <? 

16 I. W 689 : (1922) M. W N, 63£: 

31 M. 1 T- 416 (H- C ) : 68 I p, 981 [F. B r J 
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Ss 15 and 37 — Suit for dtssofritton of 

Man iage on the ground of wife's adultery — Dis 
missal of suit - Grant of alimony— Order Ultra- 
vires . 

Where a husband s suit for dissolution of marri- 
age on the ground of his wife’s adultery is 
dismissed on the ground that the adultery alleged 
was not proved* it is not competent to theciurt 
as part of ihe decree in the suit to grant permanent 
alimony to the w fe ( Knslinan and Ramesam , 
JJ ) Devashayam v Devamony, 

43 M L 3 763 

S 17 — Scope of. 

The obvious intention of the legislature as ex 
pressed m $ 17 of the Divorce Act is that the High 
Court upon a reference for confirmation, should 
review the entire evidence and come to its own 
conclusion whether facts sufficient to justify a 
decree for dissolution of the marriage are or are 
not established by that evidence Mears , C J 
Piggott and Walsh , JJ) A A Garunge v 
I R Garunge (1923) All 504 

Sfl 18 and 19 — Grounds for divorce — 

Fraud — - Concealment of loathsome disease — 
Syphilis — Existence at the time of marriage— 
Effect of— Impotency -Cruehy-When a sufficient 
ground for divorce See (1921) Dig Col 514 
Birendra Kumar Biswas v HeMlata Biswas 

67 I C 949 

■ Ss 10(4) 36 and 37 — Marriage void 

abimt lo— Power of High Court to order perma 
cent alimony when confirming a deciee See 
(192 l) Dig Col 515 Turner v» Turner 

64 I C 924 

S, 35 — Costs 

Where a petition for the dissolution of marriage 
on the ground of adultery is made and is filed 
by the husband and the wife enrers an appea- 
rance and denies the allegations against her, she 
has an absolute right to requ re her husband to 
furnish her with funds sufficient to enable bei to 
make a full and satisfactory defence and to obtain 
such assistance f om counsel as is reasonable 
under the circumstances {Mears C J Ptggott 
and Walsh, JJ) A A Garlinge v I R Cu?L- 
W®. (1222) All 504, 

S 57 — Remarriage w’thm six months 

of the confirmation of decree nisi— Validity of — 
Duties of ministers licensed to solemnise mar- 
riage See (1921) Dig Col 516 Turner? 
Turner 64 X c 924 

EASEMENT— Acquisition of— -Finding as to See 

(1921) Dig Coi 5X6 Ahmad Bakhsh v Mt 

pALI 661 C 922 

—Abandonment — Light and air — Access 

of, to windows— Demolition of wall— Delay in 
rebuilding — Evidence of abandonment See 
Easements act, s 15 Explo 2 

, 24 Bom L R, 83 

tA o ^ I ‘A ir— Access of wind 
There is no easement for the free access of 
breeze,- v Bird 13 C B N, S 841 Re! 

(MQokwjeb arid* Chotener, JJl) Sarojini Deri 
y* Krishna Lae* Haldae, 36 & l J 406 


EASEMENT 

Customary right — Right of way— Local 

custom — Pi cscnption — Lost grant 

A customary right is not an easement m the 
legal sense of that term Customary rights have 
their origin in grant or prescription, but it is not 
necessary that m every case there should be evi- 
dence from which a lost grant may be presumed 
Nor i«»it necessary that the custom should be 
traced back for the whole time necessary to make 
it immemorial ( Richardson and S uhrawaidy, 
JJ ,) Ali Mahomed v Sheikh Katu 

36 C, L J 280 

Extinguishment Merger — Landlord and 

tenant — Purchase of holding bj landloi d— 1 en- 
ant continuing tn possession at enhanced rent — 
Effect of. 

The un’ty of the dominant and servient estates 
in the same person extinguishes the easement 
apprn tenant to the dominant estate for no 
person can have an easement in land winch he 
himself owns But unity of title of the two es 
tates will not extinguish an easement, unless the 
ownership of the two estates be coextensive, 
equal m validity, quality and other circumstances 
of right If there has been unity of possession 
merely and not unity of seism for estates in fee 
simple, an easement which has been thereby 
suspended will revive on severance oi the union 
but if there has been unity of seisin for estates in 
fee simple and not unity of possession merely, 
all easements are absolutely extinguished and 
will not revive, unless they are recreated on 
severance of the former dominant and servient 
estates Where though there was an execution 
sale ot the tenancy and a purchase by the land- 
lord the tenant continued m occupation m the un- 
disturbed enjoyment of the right of irrigation 
and the only visible result of the sale was that the 
rent was substantially enhanced Held , that the 
right of irrigation from the landlord’s tank posses 
sed by the tenant was not extinguished but 
momentarily suspended and revived ( Mookeijee 

and Chotzver, JJ ) Tinkari Pvthak v Ram- 
gop\l Pathak * 36 C I J 161 

-—Fishery rights if one — Nature of right — 

Acquisition — Limitation See Lim Act, Art, 
144 (1922) Tat 195 

Right of way — Deviation from, when 

permissible See Easements Act, S 22 

24 Bom L R 437 

Landlord and tenant — Acquisition of 

easement right by tenant— Grant— U ser — Right 
to take water 

Although a tenant cannot acquire a prescript 
t ve Tight ot easement m land belonging to his 
lessor he may claim a right of easement based on 
immemorial user, as there is no reason why an 
owner of land should not grant any privilege he 
pleases to his tenant Where the enjoyment of 
a right to take water from the landlord’s tank was 
continued uninterrupted for a long series of 
years such enjoyment should be attributed to a 
legal origin and the court should presume a 
grant of an agreement A tenant can establish 
his right to irrigate bis field from his landlord’s 
tank hy prqof pf open and continuous user frqnl 
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EASEMENT 

tune immemorial 29 C 363 , 38 M L J 28 , 6 
C 394 ; 4 C 633 , 30 C, 281 Rel 

If the user of the easement had actually com- 
menced before the property over which it 
was claimed passed into the possession of the 
lessee, the mere fact of the intervention of such 
tenancy should not be sufficient to defeat the 
right Required by the lapse of time, unless, in- 
deed, it is fuither shown that the landlord, up to 
the tune he granted the lease was in ignor- 
ance that any such right was claimed (Mookerjee 
andChotznei , JJ ) Tinkari Pathak v, Ramgo- 
P4L Pathak 36 C I J 161 

-Natural right — Natural stream — 

Diversion — Injurv to neighbouring land ownets — 
Damages See (1921) Dig, Col 517 Sami Ullah v 
MakONd Lal 43 All 688 

-Partition — Severance of status — Right 

to easement See Easements Act, S 13 

25 0 C 251 

Right of way — Acquisition of, by pres- 
cription— -If period enjoyed by predecessor can be 
tacked on See Limitation Act, S 26, 

1 Bur E J, 99 

EASEMENTS ACT Ss 4 and 'I —Easement— Right 
to gather fruits falling on neighbour' s land— 
Easement — Severance of tenancy , 

A right to go on to a neighbour's land to gather 
the fruits that tall there from a portion of a tree 
alleged to belong to the plff is not an easement 
within the meaning ot S 4 of the Easements Act 
Such a right cannot be acquired by preset lpti n 
(1895) A C 1 foil (Coutts Trotter and Ram«sawi, 
JJ ) Sarangapani Aiyangar v, Sadagopa 
NaidU 43 M L J 152 16 L W. 98 , 

(1922) M, W N 421 31 M L. T 78 (H C ) , 
(1922) Mad 398 68 I C 968 

r- — S 7 — Easement— Benefit of, only for 

dominant tenement — No right of servient ownet 
to insist on continuance by dominant owner 

An easement exists for the benefit of the domin- 
ant tenementi alone and the servient owner cannot 
insist on its continuance by the dominant owner 
or claim damages for abandonment If however 
water running through an artificial channel on a 
rteighbours's land has all along been flowing to 
the plajnuff's land it is open to the plaintiff to 
insist on its continuance on the footing of a lost 
grant or old arrangement [BuckmlfJ ) Fudo 
Sahu v Sarban 65 I C 84 

— S 7 — Easement— Surface water— Right 
to collect and use — Right to let water on lower 
land — Rights of servient owner 

Every land-owner has a natural right to collect 
and retain upon his own land the suriace water 
not flowing in a defined channel and put it to 
such use as he may desire He may also allow 
it to flow away in the usual course of nature 
upon ihe lower lands of his neighbour and can 
not be bound to prevent it from so doing He 
cannot do this, however, by an artificial dis 
charge upon his neighbour’s land unless he has 
acquired an easement which his neighbour is 
bound to subm t to If he should acquire such 
an easement the owner of the servient tenement 


EASEMENTS ACT (1882), S 7* 

acquires no reciorocal rights as against the 
owner of the dominant tenement with regard to 
the flow of surtace water that is water not pass- 
ing through a defined channel The owner of the 
servient tenement cannot compel the owner ot 
the dominant tenement to continue the exercise 
of his r ght even where the right has been exer- 
cised uninterruptedly for over 20 years and even 
if its exe-cise should be beneficial to the servient 
tenement Arktght v Gill , (1839) M & W 203 , 
don v Shrewdy Ry Co (187) L R 6Q B 
578,2 C L R 141 Ref {Milieu G J and 
Mnlhck , /) Mt Sarban v Phudo Sahu, 

(1922) Pat 305 4 U P L S (Pat) 105 
[On appeal from 65 I. C, 84 ] 

Ss 7 and lB—Natuml light — Right to 

light and air — Privacy— Easement by implica- 
tion — Partition 

Every one may build upon or otherwise utihse 
his own land, regardless of the fact that his 
doing so involves an interference with the light 
which would otherwise reach the land and build- 
ing oi another person On the other hand, every 
man may open any number of windows looking 
over hts neighbour’s land, for the interference 
with a neighbour's pnyacy or with his prospect 
does not by itsetf, give the latter a cause of 
action, m the absence of other crcumstances If 
windows are opened, the neighbour may, by 
building on his own land obstruct the light which 
would otherwise reach them Whether a grant 
of an easement arises by implication on a con- 
veyance of land depends on the intent of the 
parties, which must clearly appeal , in order to 
deteiminethe intent, the court will take into 
consideration the circumstances attending the 
transaction, the pat ticular situation of the parties 
and the state of the thing granted, This princi- 
ple holds only where there is no express contract 
rela mg to the matter for, where there is a valid 
express agreement fairly made, the law does not 
indulge in presumptions, and the rights of the 
parties will be upheld according to the terms of 
such agreement , in such circumstances, no ques 
tion arises as to grant of easement by implication 
I Where the owner of an entire tiact of land or 
of two or more adjoining parcels employs a part 
thereof so that one derives from the other a 
t benefit or an advantage of a continuous and 
apparent nature, and sells the one in favour of 
which such continuous and apparent quasi-ease- 
ment exists, the easement being necessary to the 
reasonable enjoyment of the propeity granted, 
will pass to the grantee by implication 
Ewart v. Cochrane , (1861) 4 Mac H,L 117 , 
Wheelden v Burtows , 12 Ch, D 31, 

Bayley v G W Ry & Co 2 6 Ch D 434 r 
Brown v Alabaster , 37 Ch D 490 , 

Watts v Kelson y 6 Ch A 166 , 

Swan v Cotton , (1916) 2 Ch 459 Rel 
The same principle has been applied to paiti- 
tion of joint properties On a severance of 
tenements by a partition of joint pioperty and 
in the absence of a contrary intention, expressed 
or necessarily implied, all such easements as are 
apparent, continuous and necessary for enjoying 
any of the undivided shares when the partition 
was effec ed, piss ti the co-parceners to whom 
such shares are respectively allotted m severaltyv 
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EASEMENTS ACT (1882), S 7, 

14 C 797 , 2t» C 516 , 8 B, H C, R 181 14 

B 452,28 M 495 {Aooketj te and Chotzner , 
JJ ) Sarojini Debi v, Krishna Lal Haldar 

36 C X J 406 

S 7 — Natural right-— Right to fishery— 

Defendant on ownership of soil or right to occii 
patton 

The ownership of free natural elements, such 
as air and water, and of all wild animals living 
therein is obtained by occupancy or appropriation 
It is a right incidental to the ownership of the 
land upon which the air or the water lies, just as 
much as is the right to make the silt deposited by 
rivers or the lava thrown up by a volcano or the 
ram or snow falling from the sky ( Muhtck and 
Ross , JJ ) Henry Hill Co v, Sheoraj Rai 

3 Eat X T 53 (1922) P 9 64 X C 346 

« Ss 7 and 15 — Natw at Stream — 

Meaning of — Rights of riparian owners — Pres- 
cription 

Where the water of a river during its course 
is largely increased in volume by percolation 
cannot be said to be a stream with channel 1897 
A C. 129 foil Where the plffs have been using 
the water for more than 20 years but not as of 
right they cannot be said to acquire by prescrip 
tion a ngbt to the use of such water ( Martmean , 
J ) Nagina Singh v Max. hi, 

3 Lah X J 555 641 C 158 
— — S 13 (e) and (f) — Scope of— -Partition — 
Right to easements 

There is a distinction between the cases falling 
under S. 13 cl, (e) and cl. (0 of the Easements 
Act Under the former the plaintiff has to prove 
that the easement cla med was necessary lor the 
enjoyment of the property allotted to him by 
partition and under the latter he has to prove 
four things (l) that the easement was apparent (2) 
that it was continuous (3) that it was necessary 
for enjoying his shar after partihoa as it was 
enjoyed af^he time when the partition 
took effect and (4) that no intention inconsistent 
with the easement claimed was expressed or 
necessarily implied m the partition No righ> 
of easement auer partition arises on the ground 
that the e isement is necessary for enjoyi tg a 
share as it was enjoyed immediately belore par 
tit'on, {Ashworth, A, J C) Brij Mohan Lal 
v Chandrika Singh 25 0 c 251 

S 15 — Acquisition of easement — Pro- 
jecting eaves— Extent of the burden 
All that a deft whose eaves project over 
plffs land can acquire after 20 years is an ease- 
ment imposing the burden on the servient tene- 
ment of having that projection over it Even if 
he acquired the right to project his roof over the 
plff’s land and to discharge rain-water over the 
plfPs land, he could not acquire a title to the 
plaintiff's land His rights would be in the 
nature of an easement, which he could only 
Require either by grant or by prescription 
tmuoleod, C J and Coyajce , J ) Kashibhai 
KaXidas v Vallabbhai 

* , 24 Bom X E 305 (1922) Bom 83 

67 1 C 356 

— — — -Ss 15 tfnd 17 (e)— Easement - — 
Acquisition by prescription — Rights which 


EASEMENTS ACT (1882), S 15 

cannot be so acquired — Rights of owners of lands 
on lower level to receive rainwater passing 
through higher lands, See (1921) Dig Col 520 
Baswantapba Irappa Desai v Bhimappa 
Yellappa, 46 Bom 115 (1922) Bom 378 

Ss 15 and 26 — Easement — Right of way 

for scavengers through dwelling house— Mode of 
acquisition 

S 15 oi the Easements Act does not exclude or 
interfere with other titles and modes of acqu rmg 
easements. In the case of long enjoyment of a 
right claimed a legal origin should be presumed 
when there has been a long continued assertion 
of such a right if such a legal origin were possible 
Where user is proved the presumption is that it 
is of right till the contrary is proved There is no 
presumption of a license Wnete for a period 
of over 30* years the plaint ff’s privy had been 
cleaned by scavengers passing through the 
defendant's house Held the user must be piesumed 
to have been as of right and that the plff bad 
acquired a righ t of way through the deft's house 
for the scavengers to pass into the plaintiff’s privy 
6 C 394 , 4 L W. 128 foil, 8 C W, N 359 dist 
(1891) A C 228 7 AC 633 Ref ( Kumaraswami 
Sastn and Devadoss , JJ ) KUNJAMMAL v> Rat h 
NAM PILLAI. 45 Mad 633 42 M X J 417 

(3922) M W N. 143 15 X W 266 
(1922j Mad 5 31MLT. 150 (H C ) 
661 C 11 

S 15 — Easement — Waste land — Acqui- 
sition of right over 

The mere tact that the land is waste does not 
necessarily show that no right can be acquired 
over such land If that were so, the right oi user 
over almost eveiy pathway in the mofussil would 
be lost, inasmuch as almost every pathway lies 
over waste Jahd 18 C W N 735 Ref In 
determining the question whether an user of 
way over waste land was as of right or not, the 
court would have to consider the cl aracter of the 
land, the relation between the parties and the 
circumstances under wh'ch the user took place 
1C W N 359 Ref [Chatter jee and Panton, JJ ) 
Mahomed Nural Haq v. Baksu Mandal 

65 I C 509, 

-S 15 — Right of passage for sweeper — 

Acquisition of 

Where a sweeper uses the lane or* the land of 
another openly and as of right for 20 years, the 
right of passage has been acquired as an easemert 
( Macleod , C J and Shah, J ) Yosef David VarU 
lekar v . Moses Solomon Talkar 

24 Bom X R 298 (1922) Bom 79 

— -S 15 Expin 2 — Easement — Acquisi- 
tion by prescription— Interruption-^- Dominant 
tenement destroyed by fire during the pei tod of 
acquisition — Re construction of the house — - 
Effect o f 

The plamtiff built his house in 1897, in One of 
the walls of which he opened several windows, 
while he was enjoying light and air through those 
windows the house was burnt down by fue is May 
19Q5 , but it was re-constructed immediately after- 
wards la 1918 the defendants commenced to build, 
o \ then own land so as to block up the windows 
m the plaintiff’s house# The plaintiff having sufcd 
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EASEMENTS ACT (1882), S 18 

to lestrain defendants from obstruct ng the light 
and air Through his windows, the defend mts 
contended that the plaintiff had not acquired the 
easement for the prescriptive period, as there was 
an interruption in his enjoyment during the time 
the house was destroyed by fire 

Held , overruling the contention, that the plani- 
iff h id acquired the right of easement for his 
windows by prescription 

Where the owner of a building, who is in the 
course of acquiring a right of easement by pres 
cription, has bis house burnt down, but begins 
immediately to re-build his house and places 
the windows exactly in the same position as the 
old ones, he can be regarded as enjoying the 
access and use of light and air continuously, and 
he will be entitled to protection after twenty 
years from the first building If, however 
there is any delay in re-building, then that might 
be evidence of an intent on not to resume the user 
( Macleod , C J , and Shah , J ) Ratanlal Bhola- 
RtMt) Gulamhusen Abdul Ali 

46 Bom 448 24 Bom L B 83 

(1922) Bom 3 67 I C 250 

S 18 — Custom of privacy — Larkhatt-a - 

city — Sind 

Held on the evidence that there was a custom 
of privacy with respect to «-he roofs of houses m 
the city of Larkhana in Sindh ( Fawcett , J C 
and Kemp , A J C ) Shah Mahomed v Ramjan 

66 1 C 833 

S 22 — Right of way — Deviation from , 

when permissible* 

The general rule is that a right of way once 
defined cannot be altered and the dominant owner 
is entitled to exert his strict rights unless he can 
be induced to consent to a deviation S 22 of the 
Easements Act does not deal with the question 
whether the servant owner, when once the right 
of way has been defined, can substdute a new way 
and recourse must therefore be had to the com 
mon law l Macleod , C J and Coyajee J,) DhuN 
DIRAJ BALKRISHNA PHALNIKAR V RAMCHANDAR 

Gangad f ar Kale 24 Bom L B 437 

(1922) Bom 407 67 I C 413 

— S 2 Easement — Imposition of diffe- 

rent burden on servient tenement— Legality of 

Where an easement is claimed over another's 
property the servient tenement should not be sad 
died with a heavier burden than what the plain- 
tiff has succeeded in proving But when a par- 
ticular mode of user is not heavier than the mode 
of user proved, the plaintiff may be allowed to use 
it m that particular way, eg the user of a way 
for horses may include the right to lead smaller 
animals as well but not larger ammals or loads 
The user of a path for the passage of men, carts 
and palanquins, may also entitle the dominant 
owner to take cattle, processions and corpses 
along the padi as the latter user does not add to 
the buiden on the servient tenement ( Suhra - 
wardy and turning , JJ ) Ram Kumar Mazumdar 
v Mohim Chandra Dutta 65 I C £79* 

S 30 -Transfer of one part of tenement 

’—Condition of land transferred — Accommodation 


| EJECTMENT 

—Severance— Easement of necessity — Presump- 
tion See (1921) Dig Col 521 Tustu Mondal v 
Kenaram Mondal 65 I C 22 

S 59 — License — Enjoyment for a long 

time — Revocation 

A licensee cannot by enjoying the license for 
any length of time acquire rights adverse to that 
of the licensor Where certain tenants of a 
zamindar built thatched sheds on waste lands 
with his permission but these sheds were not 
appurtenant to ttieir holdings, the tenants did 
not acquire a Tight adverse to the Zemindar and 
the latter could revoke the license at his pleasure 
(. Mears C J and Gokul Prasad JJ ) Bhoi Raj v 
Hardwa 20 A L J 608 L E 3 A 390 

-S 60 — License— Death of licensor — 

Revocation 

A license is of a personal character not merely 
as regards the grantee, but also as regard^ the 
grantor The license ceases the moment the 
property passe<= to another from the grantor 
whether by inheritance or otherwise It \ s open 
to the heirs of ihe licensor to treat the licensee 
as a trespasser ,tnd eject him without nonce of 
revocation ( Kotval A J C } Karelal v 
Badriprasad 18 N L E 76 1922 Nag 162 

68 1 G 107 

S 60 -License— Revocation — Abadi clot 

— Cultivation for several vears — Right of grantee 
to revoke license See C» P Code Rev Act 
S, 203 67 X C 873 

EJECTMENT — Cosharer— Ti espasser on land 
One of the co-sharers can sue to eject a tres- 
passer from the joint land (1901) AWN 36 
foil (Lindsay and Kanhatya Lai JJ ) SRI 
Thakurji v Hira Lal 44 All 634 

20 A L J 609 (1922! All 408 L E, 3 A 581 

Decree for — Illegal Sub letting— Admis- 
sion by tenant — Procedure 

Where in a suit to eject a tenant for illegal 
sub letting the teaant agrees to eject the sub ten- 
ant and the latter states that he has given up the 
the holding, a formal decree should be given so 
as io serve as evidence of possession ( Burn J, 
M and Pearson , J M ) Kalwa v Gang* Sahai 
E B 3 A 483 (Bev ) 

— Demarcation of area— Refusal to eject 

Where in a suit in ejectment the plot from 
which deft was sought to be ejected was not 
demarcated on the spot and the matter was not 
so clear that demarcation could be made in exe- 
cution proceedings Held , the court was justified 
in refusing ejectment (Hopkins, S and Burn, 
J, M) Makhan Lal v, Binda 

L E 3 A 453 (Bev ) 

Failnie to comply with terms of lease — 

Relief against forfeiture— T P Act,S 114 

In a suit for ejectment on the ground that 1 the 
terms of the lease bad not been acted upon, the 
defendant pleaded that the standard rent fixed 
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had been paid duly to the Rent Controller and all 
terms of the lease complied with in terms ot the 
standard rent 

Held , the proper rent was the one fixed by the 
Controller and as all terms of the lease had been 
complied with, though in terms of the standar- 
dised rent, the lease was subsisting Even jf there 
Was a forfeiture, it could be leUeved against under 
S 114, T P Act The operation of the section, i& 
not in any way affected by the provisions of the 
Rent Act ( Greaves , /,) Ahindra Nath Chat- 
terjEa V Twiss 49 Cal 150 (1922) Cal 394 

-Landlord and tenant — Trespasser — 

Right of landlord to sue in ejectment See C P 
Ten Act, S, 35, 64 I C 902 

-Lease from year to year— Re entry only 

on conditions — Lessee if can be evicted in the 
absence of those conditions See Agra Tenancy 
Act, S 11 (a) 4 XT P L R. 18 (B R ) 

—New tenancy —How created 

A teaaacy is terminated by ejectment A fresh 
tenancy will only commence if the tenant is re- I 
admitted by the landholder or recognised by him 
as his, tenant such recognition can be assumed 
from the receipt of rents ( Hopkins , S M and 
Fremantle , J M ) KuNwar Muhamad Karamat 
Ali KHaN v Jugla L R 3 A 208 Rev 

— ^Notice— What tenant should prove 

Nature of proof 

In a suit for ejectment, the tenant must give 
prvma facie evidence he is entitled to remam 
vx possession It is not sufficient that the tenant 
should make statements on oath Other evidence 
is required {Burn, J M ) Mussammat Sanj- 

HARI V KANDHAYA BAKSH 

I R, 3 A, 31 Rev 

Occupancy holding— Lease and mortgage 

to same person— Ej ectment before redemption 

Where a simple mortgagee was given a lease 
with a stipulation that the lease would not be 
cancelled till the mortgage was redeemed, and 
subsequently on the expiry of the period fixed in 
the lease the mortgagor without redeeming sued 
to eject the mortgagee Held , that tne latter was 
liable to ejectment) ( Hopkins , S M and Ft e 
mantle. J M) Mr, Tajjan t> Sadho Ram 

I R 3 A 443 (Rev ) 

—Parties to suit— 'Non joinder of person 

under whom defendant holds — Effect 

A decree for possession can be given in an 
ejectment suit against the person m juridical 
possession, even if for some reason or other, the 
plaintiff does not implead or claim any relief 
against the party who has put the defendant m 
actual possession of the land {Das and Adami , 
II)' BHAGWATI KUfiR V jAGjDAM &AHAY, ; 

3 Rat L T 429 (1932) P 352 67 I C 597 
** f 6 Pat L J 604 

y n- 4r ppsse{$ory title— Onu* on defendant to 
proSmier title: 

Where a person in possession of a property is 
dispossessed fcjy apqt|ier the onus is on the latter 
shqw better tifle than the former^ 1 


EJECTMENT 

2 Pat L, J hi Ref { Jwala Prasad , A C J and 

Das, J ) Awadh Bihari Dirchit v [itU Sahu 

64 I, C f 243 (Pat ) 

— Possessory title — Right to eject defend - 

ant — Joint Possession 

It is open to a plaintiff who was in possession 
but was dispossessed by the deft to sue for re- 
covery of possession on the strength of his 
possessory title If the defendant shows an equal 
right or title with the plaintiff, the latter will be 
entitled to be put in joint possession with the for 
mer. If the plff has a better right than the deft, 
ihe latter must surrender possession 26 M 514 , 
(1921) M W N 243 Rel {Kumaraswami Sastn 
and Devadoss, JJ ) KaJI Amir Sahib v Kajir 
Mahomed Ali Ah&ud Sahib 15 I* W 430 

(1922) M W N 439 66 I C 237 

— — P roof of titLe—E ffect 

In a suit lor possession where plaintiff proves 
his title, but the defendant who is m possession 
failed to prove a title by adverse possession the 
su t must be decreed 13 A C 793 foil ( PiattJ ) 
Kati Mutu Asari v Meera Hussain 

1 Bur I J 251 

Sub-tenancy — Proof of rel attonship — 

Onus , 

Where the plff seeks to eject the deft as his 
sub tenant, pnma facie the burden lies on the 
plff to prove the relationship of land holder and 
tenant The mere fact that the plaintiff is the 
tenant in chief and is the recDrded occupancy 
>enant at the settlement does not prove the sub 
tenancy {Hopkins, S M ) B adam v TULSHi 

X, R 3 A 398 (Rev ) 

Suit for — Demai cation of land— Absence 

of 

The fact that the land in suit is not demarcat- 
ed on the spot ts not sufficient ground for refus- 
ing ejectment It must be shown that the land in 
suit is no^ capable ot demarcanon to entail a 
dismissal of the suit tor ejectment ( Hopkins , 
S U ) Saminath Pande v Ram Rao Krishna 
lATAR I R 3 A 82 (Rev ) 

Suit for — Plaintiff to prove title 

In a suit in ejectment or declaration and in- 
junction, plaintiff can succeed only on the strength 
of his own title and not on the weakness of a de- 
fendant’s title {Abdul Raoof and Harrison, JJ ) 
Mt Durga Devi v Mt Shib Devi 

4Lah I, J 173 (1922) Lah 83 

'Title— Proof of — Demarcated land- 

identity 

In suits m ejectment the question is not whe- 
ther the land is not demarcated so as to require 
no further demarcation, but whether it is identi- 
fiable , and whether there are boundaries or 
divisions winch have been once fixed and which 
though they may not now be traceable on the 
spot, can be reconstructed from the records 
( Hopkins , 5 M and Fremantle, J M ) Mt, 
Badrunnissa v Bhirhari I R 3 A 420 (Re?*> 

-Title — Proof of — Possession— Presum p- 

hon from 

The decision of the Full Bench in Raja Shwa 
Pi 0 %ad Singh v Htra Singh { 192l) 2 Patl< T 
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487 doeb not lay down the proposition that m no 
case could the probabilities and presumptions be 
t-iken into account in a suit id ejectment The 
rule there laid down was that it is only m cases 
where there is no evidence of the plff as to dis 
possession or, where the evidence is valueless, 
that the plamtilf fails to make out his case by 
merely proving that he had an antecedent t tie 
and possession Bur it must not ba considered 
that merely because whei e evidence was given 
by both sides and the court which had to deter 
m ne the case had a difficulty upon the evidence 
or even considered that evidence not altogether 
satisfactory that in such circumstances he was 
not entitled to give weight to the probibilhies of 
the case or to any presumption which might 
properly arise from the fact that the plaintiff had 
previously been m possession and had title 
[Miller, C J and Mulltck 1 ,) Tian Sahu v 
Mulchand Sahu 3 Pat L T 460 

(1922) P 432 67 I C 631 

— Proof of title — Onus on Plaintiff — 

Weakness of defendant's title 
Wnere plff sues to recover possession of land 
on declaration o f his title, he must prove his title 
If he fails to do so, the mere failut e of the defen 
dant to establish his title does not help plaintiff 
[Greaves and Panton , JJ ) Abdul Aziz v Amir 
Ali 67 I C 149 

ELECTION — Voter's list — Intentional mis 
description of name of duly qualified person from 
list of candidates — Malicious removal of name — 
Liabil ty for damages See Damages, 

44 A 202 

EQUITY — Principles of — Absence of statutory 
provisions — English rules „ 

Where no specific statutory directions are 
given, judges are bound to act according to 
justice, equity and good consc’ence and there is a 
large preponderance of judicial opinion in favour 
of the view that the principles applicable in such 
circumstances should be identical with the 
corresponding relevant rules of the common law 
of England 24 C W N 982 ref to ( Das and 

AdantiyJJ) Jagat Mohan Nath Sahi Deo v 
Kalifada Ghosh, 1 Pat 371 (1922) Pat 85 
3 Pat II 276 (1922) P 104 66 1 C 861 

ESTOPPEL— Acquiescence — Silence — Sale of 
joint property by one of three brothers —Of her 
bt others standing by for years and allowing 
vendee spend large sums on building 
Where one of three brothers sold ancestral pro- 
perty and the other brothers with knowledge of 
the sale kept quiet while the vendee was spend- 
ing moneys in building on the land sold Held 
that the plaintiffs' Idng silence coupled with the 
fact that they knew all along of the building 
operations and abstained froth asserting their 
own rights, showed that they acquiesced in the 
sale and that they were consequently estopped 
from asserting those rights in a suit 17? P W« R 
1911, 13 Bom L R 162 , 19 Cat W N 882 , 39 
P W R 1910, foil 20 C W N 657; 9 All 4?4, 
lb All 328, 21 AIL 496 (P C.) Ref. [Broadway 
and Harrison , JJ } Phanfat Rai u, Guranditta 
Mal 2 Lah, 258' 641 C.520 . 

~ ~ 10 P. L B J$22, 


ESTOPPEL 

Act of parties— Agreement for issue of 

mam title deed tn the names of two persons — If 
either can contend there is no title in the other 
See Inam- Enfranchisement 

30 1 L T 334 (H C ) 

Act of parlies — Compromise— Unregis- 
tered -Change of position See Compromise 

661 C 412, 

Compromise — Title — Recognition of — 

Proceedings under S 145 

A dispute under S 145 Cr P Code relates 
only to the possession of the properties and con- 
s°quently a compromise of the proceedings does 
not estop a party from denying the title of the 
other [Baner it and Gokul Piasad , JJ) Gopi 
Dass v Maddo Lal 20 A L J 932 

L B 3 A 639 

- — Conduct — Admission of adoption in 

documents , Effect , 

Where a person executed a registered document 
declaring he had adopted another, and in muta 
tion proceedings described himself as the 
guardian of such adopted son and even entered 
into a compromise wherein for valuable consi- 
deration he gave up all intention of repudiating 
such adoption, he would be estopped from alleg- 
ing there was no adopt’on (Rafique and Piggot t 
JJ) Kunwar Udit Narayan Singh v Divan 
Randhtr Singh t B, 3 A 642 

By conduct — Alienation of family pro** 

pet ties — co parcener acting m concert but not 
joimng— Effect See Hindu Law Joint Family 

65 I C 577 

Execution— Purchase} subject to mort- 
gage — Estoppel affecting inoi tgagor— Purchaser 
if bound 

A purchaser at an execution sale is bound by 
the same rule of estoppel as the judgment-debtor 
and consequently he cannot dispute the validity 
of a mortgage which the mortgagor himself is 
estopped from questioning 22 C 909 , 10 C L, J 
150 , 21 C L J 441 Rel [Mookerjee and Cuming 
JJ) Nanda Lal Agrani v Jogendra Chandra 
Datta 36 C L J 421 

Execution Sale — Decrecholder selling 

his own properties by mistake — Purchase in ex- 
ecution— Subsequent setting aside the sale 

Where in execution of a money decree the 
decree-holder under a bona fide mistake brought 
to sale certain of his own properties as those of 
his Judgment debtor and the sale was confirmed 
and delivery of possession was made to the pur- 
chaser, Held that the decree bolder was estopped 
from setting up his own title to the properties as 
against the auction-purchaser notwithstanding the 
fact that his mistake was a bona fide one 20 C, 
296 foil, ( Ayhng , O C J and Odgers , J ) Rama- 
swami Konan v Kulandaivelu Pillai, 

15 L W 272 (1922) M W N 121 
(1922) Mad 63, 

— Execution sale— ^Property sold as that of 

one judgment debtor— Others' acquiescence with 
knowledge— Effect 

Wlrere in execution of a decree against several 
p§rspps ? a certain property was attached av^isoM 
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as that of one of the judgment-debtors and the 
others though they had knowledge of the pro- 
ceedings and were present at the sale raised no 
objections whatever and even allowed the sale to 
be confirmed 

Held , m a subsequent suit by them against the 
auction purchaser for possession on toe ground 
that they had an interest m the property, they 
were estopped by their conduct at the c aie and 
even subsequent^ by allowing the sale to be con- 
firmed 10 1 A 25 and 15 I A 171 ref to (Lyle, 
AJ C) Abdul Razzaq v Muhammad Hajjan, 
(1922) Oudh 11 9 0 L J 131 67 I C 797 

- — Execution Sale— Incumbrances Notifi- 

cation of—* Purchaser not estopped from question- 
ing consideration for incumbrances See C P 
Code, O 21, R 66 20 A L J 732 

Fraudulent Conduct — Party guilty of — 

Not to deny V uth of rebresentation 
To allow a patwari conceal bis cultivation by 
falsifying the records and then afterwards to plead 
that these records are incorrect would be 
infringing the maxim that no man shall be allowed 
to profit by hi i own fraud { Hopkins , S M and 

Fremantle , J M ) Sahdeo Prasad v Ram Sahai 
L R 3 A, 257 (Rev ) 

■ Inconsistent positions— N ot to be taken , 

A party litigant cannot be permitted to take up 
inconsistent positions to the detriment of his op- 
ponent 27 C L J 535 , 5 C L,J 95 Ref (Moo 
kerjeeand Panton Jj) Bama Charan Chakra- 
VARti v, Nimai Mandal 35 C L J 58 I 

(1922) Cal 114 64 I C. 903 


question (Burn, 
Singh z> Jodha 


M,} 


Raja Durga Naraxn 

I R 3 A 543 (Rev ) 


Landlord and tenant — Allowing a her- 

£» Aosss •“ - «<**■»«' 

A Zemindar is not estopped from denying a 
person’s occupancy rights by reason of the fact 
that he allowed them to be recorded at settle- 
ment as occupancy tenants and alsa sued them 
lor enhancement of rent the consent to the entry 
at settlement merely amounts to an admission and 
in the absence of any evidence that the tenant 
was bad to change hrs position for the worse, 
plea of estoppel is not m untamable ( Hopkins , 6 
u ) Chidda v Nawab Mumtaz-ud-Doulah 

X* R 3 A 252 (R$y ) 

-Landlord and tenant- Permanent ten- 
ancy— -Grant of, by ghatwah— < Grantor esfab&d 
trora denying rights ot gramee See Landlord 
and Tenant, Permanent Tanancv 

6 Pat L J 687 


-——•Landioid and tenant —Silence of land- 
lord — Conduct of lessee 

Where the tenants knew perfectly well what 
their rights were and they were not deceived or 
encouraged in any way, the mere silence of the 
landlord or his inaction does not create an 
estoppel against him Further to create an 
estoppel it must also be shown that }ie was aware 
of what his rights were and that he had the 
power to prevent the tenants from building 
[Miller, C J andMullwk , J) Budhan Teli* 
Madanmohan Lal 8 Pat, L T 485 68 I C 653 


Knowledge of parties — Question of law. 

There can be no estoppel where both parties 
know the full facts (Ayhng and Odgers JJ) 
Rafambal Ammal v Shanmuga Mudaliar 

(1922) M W N 481 

— - Landlord and tenant— Acquiescence — 

Erection of structures— Demoh tton 

To raise a plea of estoppel against a landlord 
seeking to demolish structures erected by a ten 
aiit, it is not enough for the tenant to show that 
the landlord stood aside and allowed the structures 
to be erected One of the essential elements of 
equitable estoppel is that the person who sets up 
that estoppel must have acted in good faith and 
must have been undei the belief that he had a 
right to put up the buildings Where the build- 
ings m dispute have been in existence for a long 
period and certainly for over 12 years and the 
landlord Has been aware of tbeir erection and kept 
qdiet all along, he cannot turn round and claim to 
demolish the buildings so erected ( Lindsay , J ) 
Mussammat Delari Koer v SaligRam 
4 TJ P L, R, (A) 82 * 66 X C 603 (1922) A 210 

— — - Landlord and tenant — Admission into 
lan$ on receiving fees— Effect— Absence of for 
mrtUme, t 

^ Where a zemindar took nazrana and admitted 
thentferijaHt into the land pendmg the execution of 
aSteaserdeed* he is estopped from denying that be 
had admitted the tenant into the land with, the 
intention of.gtvmg a lease* The fact that aTegis- 
pped tease was not given does* not attest the 
!* 


* Mortgage — Purchase subject to 
Where a purchaser assumes liability for the 
discharge of certain mortgages on the property 
and receives consideration therefor, he is bound 
by them (Scot t Smith and Dundas , JJ ) Allah 
Ditta v Gian Singh 4 Lah L J 454 


Mot tgagor and Mortgagee— Occupancy 
tenant— Unregistered Mortgage by— Denial ot 
title 1 

The rule that an Occupancy tenant who makes 
an usufructuary mortgage of his holding to 
another man is estopped from alleging that the 
other man is his sub-tenant has no application 
where the mortgage is unregistered and so in- 
effective to pass the mortgagor’s rights m the pro- 
perty ( Hopkins S M and Fremantle, J M t ) Ram 
Charan Kunbi v Shiva Jagat Kunbi 

L R 3 A 161 (Rev ) 

None against statute 

There cannot be any estoppel against a statute 
and a statutory defence not set up in a prior suit 
can be set up in a subsequent suit (Suhrawardv 
and Cuming, JJ) Nafar Chandra Pal Chow- 
dhury v Bhusi Molla 65 I C 581 


-None against statute — Unregistered 
No specific performance See Regn 

26 c, yr at, 329, 


Lease- 

Act, Ss 17 (l)‘(rr) and 49 


r — Question of law 

A representation as to a question of tew Gan* 
not grve rise to an estoppel (Aylmg and Odiers, 
JJ,) KAJ AMBALr 4MMAL V SHANMUGA , $ L 

’ l (1928) K, W K, 481. 
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Representation-Compromise relating to 

occupancy holding — Sale in cases of default — 
Effect, bee Landlord and Tenant, 

1 Pat 153 

Representation — Necessity for — Suit m 

ejectment by landlord against tenant 
The proprietors of certain lands sued to eject 
a tenant D but the suit was dismissed on appeal 
by the High Court on the ground that D was a 
raiyat and that no valid notice to quit had been 
given to him Pending an appeal to the Privy 
Council D’s legal representatives sold the hold 
ing to defts The plaintiff's did not admit the 
validity of the sale but the defendants were 
brought on record before the Privy Council and 
the appeal was eventually dismissed In a sub- 
sequent suit to eject defendants Held that the 
plaintiffs were not estopped from suing in eject- 
ment inasmuch as there was no representation 
on their part of the existence of any occupancy 
right m D [Sir John Edge,) Damodar Narayan 
Chowdhury v Miller, 16 L W 692 

69 I C 134 (1922) P C 349 

4 TJ P L R (P C ) 108 31ML T 205 (P.C) 

Representation— Omission to object at 

partition proceedings— Effect of 

Defts set up a gift in their favour and on that 
basis claimed a share in partition proceedings 
Plaintiff objected to the right Of the defendants 
but was persuaded not to press his objections 
He also did not oppose the redemption of a mort- 
gage by defendants as he was not quite certain 
about his own right of succession Held , that the 
plaintiff's conduct was insufficient to raise a plea 
of estoppel against him (Leslie Jones and Abdul 
Ret oof, JJ ,) Bishen Singh v Bulanda 

4 Lah L J 419 

-Representation— Ownership of land— 

Mortgagee unaware of false title— Mortgagor 
cannot take advantage of fraud See Registra 
tion Act, S, 28 (1922) All 231 

— -Res judicata — Difference between—* 

Principles underlying See C P Code S II 

(1922) Pat 33 

• Result of — Changing the law of the land 

—Not to be allowed See Registration Act, S 
49, USA 229 (Rev ) 

Truth known to both parties — Effect See 

Registration Act, S 49 

I K 34 239 (Rev ) 
EVIDENCE — Anmissibthty — Document re- 
quiring registration — Absence of registration — 
Effect of, See Registration Act, S 49 

L R 34 229 (Rev) 

Admissibility — Objection to— Ground of 

objection not raised m the court below — Effect of 
Where a piece of evidence not proved m the 
proper manner has been admitted without objec 
tfon it is not open to the opposite party to chal- 
lenge it at a later stage of the litigation But 
where evidence has been received without objec- 
tion m direct contravention of an imperative pro- 
vision of law, the principle on which un- object- 
ed evidence, is admitted, does not apply 8 C W 


EVIDENCE 

101 Ref ( Sahrawariy and Cuming, JJ) Sud 
hanya Kumar Singh v Gowr Chandra Pal 
35 C L J 473 (1922) Cal 160 27 C W, N 134 

68 I C 86 

Admissibility — Objection to mode of 

proof 

An objection as to the mode of proof not taken 
in the Courts below cannot be taken for the first 
time m second appeal (Chattel jea and Pearson , 
JJ ) Ali Mahammad Khan v Maba Raj Bepari. 

36 C L J 186 64 I C 266 

Admissibility — Objections to— Consent of 

fa) ties - WaivD 

Parties if so rmnded may ordinarily agree that 
evidence shall be taken in a particular way 
That is not a matter which can be said to affect 
the jurisdiction of the court It is merely that 
parties allow certain materials to be used as evi 
dence which apart from their consent cannot be 
so used 43 M 609 , 38 M 160 foil If a party to 
a suit consents to the recitals in prior judgment 
being taken as proof of a will, be caonct object 
to their admissibility on appeal (Spencer and 
Devadoss , JJ ) Gopu Nataraja Chetty v Rajam- 
MAL 43 M L J 448 16 L W 122 

(1922) M W N 464 31 K L T 125 (H, C ) 
(1922) Mad, 394 69 I C 15 

Admissibility — Objection to — Waiver, 

See 1921 Dig Col 257, Kahkanand Singh v 
Raja Shiva Nandan Prasad Singh 

3 Pat L T 149 (1922) P 122 

• — Admissibility — Recitals in deeds not 

inter partes 

Recitals of boundaries of other lands in docu 
merits between third parties are not admissible m 
evidence (N. R Chattel jee and Suhrawardy,JJ ) 
Soroj Kumar v Umed Ali 35 C L J 19 

(1922) Cal. 251, 

———Admissibility— Power of coni t to refer 
to documentary evidence not exhibited — Oppor- 
tunity to parties . 

Nr court has a right to look at any document 
or any papers other than those on the record un- 
less he gives to the parties to the suit an oppor- 
tunity of being heard and making their submis- 
sions with regard to what is contained in docu- 
ments outside the record to which the Judge 
desires to refer, ( Greaves and Panton U,) Alta? 
Ali ChoudhUry v Srimati J arina Bibi 

67 I C 871 

Admissibility — Road cess returns— ? 

Relation of landlord and tenant See Landlord 
and Tenant, 68 L c 676, 

Admissibility — Weight — Distinction 

between— Absence of entry tit a document — Re- 
levancy of 

The absence of entry m a document in which 
one would expect an entry is relevant, though the 
weight due to such fact is one to be determined 
in the light of the general evidence m the case 45 
C 878 Rel The question whether a document 
is admissible in evidence as a public document 
is distinct from the question whether the contents 
ar$ binding on persons not parties to it (Mookct jee 



§63 


THE YEARLY DIGEST 


564 


EVIDENCE 

and ChoUner.JJ ) Tara Kumar Ghosf v Kumar 
Arun Chandra. 36 C, L J, 389, 

Admissions in invalid document — 

Effect 

Even if a document may i ot be valid for the 
purposes for which it was intended, it may be 
used as evidence of an admission by the person 
executing it when its execution has been admit- 
ted or proved {MiUcr, C J and Adamt , J) 
GRANT v Eklal Jha 3 Pat h T 387 

(1922) P 171 67 I G 49 

Appreciation of— Falsity in poi tions— 

Credibility of the rest of the evidence 
The maxim falsns tn uno falsus m omnibus is 
a maxim of ancient origin which is not now im- 
plicitly followed by courts in the appreciation of | 
evidence It is the duty of the court to sift the 
evidence and separate the truth irom the false- 
hood if it can, [Maung Ki n J ) Maung Po G-yaw 
v , Mating So 1 Bur L J , 213 

* Appreciation of— Parties intoi ested in 

the result of the suit. 

It is a good working rule not to act upon the 
evidence of persons who are vitally interested in 
the result of the case unless that evidence receives 
corroboration from surrounding circumstances, 
(Das and Adami, JJ ) Mussammat Chandrama 
Ruer v, Ramgayan (1922) P. Ill 67 I C. 57 

— «- ^—‘ Batwara Khashra — Admissibility , 

A Batwara Khashra is admissible in evidence 
38 T, C, 491 followed. (Coutts and Das, JJ,) Babu 
Trilore Prasad Singh v, Lala Umanand Lal 

(1922) P 447 

Batwara papers— Wilts of attachment 

*— Admissibility , 

Writs of attachment issued in 1792 and 1797 
and prepared when the collector took possession 
of a Zemmdan for non-payment of tevenue and 
Batwara papers are admissible in evidence to 
show the non existence of tenures (Mookeijee 
and Chotzner , JJ } Tara Kumar Ghose v Kumar 
Arun Chandra Singh 36 C. L, J. 389 

— — Criminal case — Deposition of witnesses 

taken m a previous tual — Admissibility— Con- 
yiciion * 

The accused and his father were placed to 
getber on trial but after the trial proceeded for 
sometime, it was decided to hold two separate 
trials and the judge then began the trial of the 
accused and exhibited the evidence already given 
at the joint trial Then that judge ceased to hold 
office and his successor decided to hold trial 
denovo but exhibited the depositions of witnesses 
in the previous trial without examining them 
deno'Oo Held that in doing so there was an irre- 
gularity m the procedure which would vitiate the 
proceedings and that the consent of the accused 
would not cure such irregularity 12 C W N 140 
folk In such a case the appellate court has not 
plenary discretion to decide whether the accused 
has been prejudiced by the irregularity 39 M 449 
Ref. ( Oldfield and Ramesam » JJ ) Kottammal K 
JJmmaR HAJEE In (1922) M W S 644 

46 If V, 697 I 43 M L, J, 659 


EVIDENCE, 

~Dymg declaration made to Sub-Ins- 

pector 

A statement made to a Sub-Inspector of Police 
just before death is not evidence ( Contts and 
Ross , JJ ) Lachmi Lal v Emperor 

(1922) Pat 159 3 Pat B T 398 
(1922) P 40 65 I C 1002 23 Cr L J 218 

Civil appeal — Proceedings under S 476 

Ct, P C directed to be instituted by the first court 
—Decision of magistrate not relevant evidence in 
the appeal See Cr P Code, S 476, 

L R 3 All 11 Cr 

Finger pi tuts— Value of — Duty of court 

There is nothing m the so-called science of 
I finger prints oi the qualification of an expert m 
it which prevents the court from applying Us 
own eyes and mind to the evidence and verify- 
ing the results submitted to it by experts. The 
argument in tinger print cases rests on a simple 
deduction from a number of observations of the 
similarities and differences between the finger 
prints in question, 27 I C 900 Ref (Oldfield 
and Ramesam, JJ ) Public Prosecutor v 
V ir ANNA (1922J 3£ W M 642 16 L W 663 

31 M I T, 427 (H, C ) 

Heat say evidence — Statement of kan- 
ungo 

The statement of a kanungo that in the 
course of a partal he tested the entries of the 
land m suit and found the appellant ghatr qabiz , 
and the respondent in possession cannot mean 
more then that the kanungo was informed by 
other pei sons of the facts as to possession This 
is secondary evidence and inadmissible 
(Hopkins, S M and Fi emantle J A/) Hukum 
Chand v Bulwant Singh 

4 IT P L. R (B R ) 105 L R 3 A 506 (Rev ) 

• Judgment— Admissibility of — Extent of 

The production of judgment in a previous case 
merely established the fact that there has been a 
Judgment but it does not prove the correctness of 
the previous decision [Mookerjee and Cuming, 
JJ ) Baidya Nath Dutt v Alef Jan Bibi 

36 C L J 9 

Judgment 6 — Not mterpartes— Admissi- 
bility in evidence to prove assertion of title, See 
Evidence Act, Ss 13 and 41 65 I 0 699 

Maps — Thak and Survey maps — 

Admissibility %n evidence 
Thak and survey maps are not conclusive as 
to whether lauds which formed part of the bed 
of the river were included in the permanent 
settlement of 1794 It is not permissible for a 
court to act on the assumption that in 1793 a 
state of things existed different from what 
appeared from any evidence befoie the Court 
2 C 91 Rel (Mookerjee and Cuming, JJ) 
Secretary of State for India v Upendra 
Narain Roy 36C I J 336 

Pedigree -Proof of -Pedigree not admiss- 
ible unless person preparing it had special 
means of knowledge See Evidence Act, S, 32 
1 (5} 9 0. t, 3f 1-80,' 
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EVIDENCE 

— Pleading^ Substance of, Reproduced 

in judgment 

The substance of the pleadings narrated in 
tbe judgments may furnish evidence of the 
allegations made by the parties on that occasion, 
9 C 58b , 3 C L J 521 , 15 M 19 , 15 M 378 , 
18 M 73 Rel ( Mookerjee and Cuming, JJ ) 
Kailas Chandra Nag v t Bijav Chandra Nag 

36 C L J 434 

Proof of fad — Personal testimony alone* 

tf sufficient 

It is wrong for a judge publicly to say that it 
is impossible for anybody in this country to 
prove a fact merely because his own testimony is 
the only evidence on the subject, [Walsh and 
Ryves, JJ,) Chander S*n v, Man Mohan Lal 

I R 3 A 17 

— Puiohii's books— En U its m admissi- 
bility, 

Entries in the books of a purohit as to the 
relationship of the pilgrims ate admissible m 
evidence ( Broadway and Moll Sugar, JJ,) Kar 
tar Singh v Kirpa Singh, 30 P L R 1922 

— Recitals %n will — Value of 

The recitals m a will are not admissible in 
evidence to prove the truth of the facts mentioned 
in the will but they can be looked at for the pur- 
pose of seeing whether it is consis‘ent with the 
assertions made by the testatrix in her life time 
(Ghose, J ) Promotho Nath Mullick v Prg- 
dumno Kumar Mullick 

26 C W N 772 

Rejection of— Power of court — Refusal 

to examine witness I 

Any particular answer given by a witness mav 
after it is given, be ruled out as irrelevant but no 
court can say beforehand that all the evidence 
not yet taken is going to be irrelevant and the 
court's belief that the evidence is biassed is not 
a valid ground for refusing to record it [Batten, 

J C and HalHfax, A J C) Bhagchand v 
MUsaji* 68 1 C 272 

* 1 Retracted confession — Value of 

Even a retracted confession is admissible in 
evidence, but the jury must be allowed to decide 
what value should be attached to it (Newbould 
and Suhrawardy , JJ ) Abdul Salim v Em 
PEROR, 49 Cal 573 26 C W N 680 

(1922) Cal 107 35 C X J 279 

69 I C 145 23 Cr L J 657 

Secondary evidence— Admissibility 

If a piopec case has not been established for 
the admission of secondary evidence of tbe con 
tents of a written document, and objection has 
been taken to the fact that the document has not 
been produced, it is not permissible to go to 
other evidence for the purpose of indicating what 
tbe contents of the written document may prove 
to be if once it were Examined [Mr Ameer Ah ) 
Rana Sheonath Singh t> Badan Singh 

48 Cal 097 26C WK, 226 20 A L J 443 
64 I C. 194 (P C ) (1922) P 0 146 

— 1 — Suspicion — Not a ground for decision 
See (1921) Dig Col 529 Bepin Krishna Roy v 
JOGSSHWAR Ro-y* 66 X. C, 345, 


EVIDENCE ACT (1872), 11. 

Suspicion — Not a giound for judicial 

decision 

A Court should not lest its dec sion meiely on 
susptcion unsupported by legal testimony 2 5 
C, W, N 409 (Mookerjee and Chot<sner , JJ) 
Promode Kumar Roy v Madan Mohan Saha. 

36 C L J 396 

7 humb impression — Value of — Foigery 

A court should exercise gieat caution in arriv- 
ing at a conclusion by a comparison of thumb 
impressions The positive evidence of witnesses 
who were undoubtedly present and eye witnesses 
to the tiansaction should not be lightly brushed 
aside 1, C W N 339 C W N 520 Ref ( Mook- 
erjee and Cuming , JJ ) Baidya Nath Dutt v 
Alef Jan Bibi 36 G W 9 

-Will — Proof ot — Attesting witnesses— 

Duty of propounder to call— Similarity in 
handwriting — Value of See Will — Execution 

44 All 495* 

EVIDENCE ACT (I of 1872) S 4— 'Conclusive'— 
Declaration uudei S 6 (3) — Land Acquisition 
Act in what sense Conclusive See Land Acqui- 
sition Act, S 6 (3) 48 Cal. 916 

Ss 6 and 8 — Res gestae— Report by 

woman laped — Statements to neighbours 

Where a woman who had been raped, on being 
questioned by a relative of her husband, told 
him that the accused had raped her and asked 
him to report the matter to her father in law and 
subsequently made the same statement to her 
father in law, Held , that the statements weie 
inadmissible under S 6 but admissible as a 
complamt under S 8 of the Evidence Act. 
(Martmeau, J ) Raman v Emperor 

4 Lah L J 491, 

Ss 11, 13 and 32 (2)— Deed — Recitals 

as to boundatics — Admissibility of — Persons 
parties to deed living 

Documents between strangers containing 
recitals as to the boundaries and throwing light 
on the ownership ot the property in dispute are 
not admissible under S 11 or 13 but aie admis* 
sible under S 32 (2) of that Act. 5 C, L J 55 , 14 
CLJ, 167 (1910) M W N 664 , 19 C W N, 468 
Ref (Predeauxt A J C ) Trimbak v Ganesh 

68 1 C, 314, 

— — Ss 11, 13 and 32 (3)— Documents m)t 

inter paites^-Rccital of boundaries — Admissibi- 
lity in evidence 

Recitals of boundaries in documents between 
third parties are not admissible in evidence 
under Ss, Hand 13 oE the Evidence Act but they 
might be admitted under S 32 (3) when they 
are the statements made by persons of the 
character described in the opening words of that 
section , that is to say, persons who are dead or 
who cannot be found or for other reasons there 
stated cannot be examined as witnesses 35 C* L* 
f. 19 , H C L J 467 , 15 C L J 7 Ref (New- 
bould , J ) Abdul Rahim Kazi v , Jonabali 
SiKDAR 68 I C 329 

— 43s 11 and 13 — Landlord, and ten&nt 

~~ Evidence of relationship— Exfarte decnesi 
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EVIDENCE ACT (1872), S 13 

Exparte decrees for rent obtained by a land- 
lord against the heirs of a tenant and satisfied by 
the latter are evid a nce of the exis ence of the 
tena icy at the date of th^se decrees (G/ eaves 
and Panton, JJ ) Ancjkul ChkNdra Dhar v 
KamalaJKanta Roy, 67 I C 787. 

>S 13— Document ot judgment not 

inter partes— Assertion of rights — Evidence— Ad 
mtsstbility 

A judgment not inter partes, but which relates 
to the subject-matter of a suit and evidences the 
assertion of a right m controversy is admissible 
under S 13 of the Evidence Act (Buckland and 
Cuming , JJ ) Parbvti Majhi v Digpati Majhi 

64:1 C 465 

-S 13— Document not intei -pai tes — 

Admission of plaintiff s lights — Admissibility 
In a suit m which the question was whether a 
certain land was the man land of the plaintiff or 
the^oh of the defendant aa eki ai nama addressed 
by a stranger to the plaintiffs ancestor describing 
the law as man is admissible under S 13 of the 
Evidence Act as it is both a transaction in which 
the right was claimed and an instance m which the 
right was e\ei cised Case law referred to (Coutts 
and Ross JJ) Sabkan Sheikh v Odoy Mahto 
1 Pat 375 (1922) P 488 3 Pat X T 792 

g 13 — Evidence of transaction — 

Admission of document — Recitals tf admissible 
Where a document has been admpted in 
evidence as evidence of a transaction tbe parties 
are often apt to refer to the lec tals therein as 
relevant evidence, but tre recitals are not 
evidence, especially if they are mere assertions 
by a person wtm is alive aud who might have 
been brought before the court as a witness 
{ Mookerjee and Chotzner , //,} Nehar Bewa v 

Kador Baksh 68 I C 282 

-S IS— Judgments inter parles^bffect 

of — Admissibility in evidence 

A Judgment m a prior suit relating to a different 
Jama but between the same parties is admissible 
m evidence, whether or not it constitutes res 
judicata (Suhrawardy and Cumingt JJ ) Sasi 
mukhi Chowdhukani v Sakaswati Sengupta, 

65 1 C 522 

»Ss. 13 and AX— Judgment not inter 

paries— Findings tn— Inadmissible in evidence 
Findings arrived atm a judgment in a prior 
suit not mterpartes should not be used against 
a person in a subsequent suit (Chatter^ea and 
Panton , JJ ,) Svtesh Chandra Mukerjee v 
Joyram Roy 65 X. C 525, 

Ss 13 and 41 — Judgments not inter 

partes— Admissibility in evidence 
lu a suit m ejectment judgments obtained by 
the plaintiff against a third person who set up 
the title of the defendant, are admissible in evi- 
dence as showing an assertion of title (Chatter jea 
PaHtaiiyJJ ) Mqhar AliSarkarv Mafi- 

65 X C 699 

-r* — 8 ^ l3— Judgment — „ Not mterpartes 

—•Admisst £tU fy of, 

A judgment not iqtec in a previous suit 
t^d^Jssible in# subsequent siuj: to prove the fact 


EVIDENCE ACT (1872), S 17 

that the judgment was passed It is therefore 
necessarily evidence of the following further 
facts who the parties to the dispute were , what 
the land in dispute was , and who was declared 
entitled thereto To this extent and no more the 
judgment is admissible against even third parties 
22 C 523 , 29 C, 187 Ref (Waztr Hasan , A J 
C) Ghulam Sarwar Khan v Mahomed Ali 
Khan (1922) Oudh 98 65 X C 398 

— -S 13— Judgment not tntci partes — Ad- 
missibility in evidence 

Where the issue is as to the title and owner- 
ship of certain property a judgment m a pre- 
emption suit obtained by the deft against a third 
person on the strength of a deed ot gift alleged 
to be the source of the defen dent's title is admis- 
sible m evidence as an instance m which defen 
dants right under the gift was asserted and en- 
forced ( Daniels and Lyle, A J C ) Anjuman-un- 
Nisa v , Ashiq Ali (1922) Oudh 178 

66 X 0 222 

S 13 —Rent dect cc— Evidential y value , 

A rent decree is to some extent evidence under 
S 13 ot the Evidence Act as to the landlord 
having recognised the holding as being in the 
possession of the tenant sued It is not conclu- 
sive against thud parties and does not stand on 
the same footing as the delivery of possession 
given by a Civil Court or a decree awarding 
possesion by a Civil Court 57 I C 95 , 53 I C, 
S29 Refd, [Jwala Prasad , J ) Nand KishoRE 
Sao v Bikan Singh 

3 Pat L T 570 (1922) P 557 
65 I C 856 23 Or 1, J 200 

S 17— Admission — Deposition tn f aimer 

suit — Admissibility 

The deposition of a witness in a former suit is 
admissible as an admission in a subsequent suit in 
wh’ch such witness is a defendant and may be 
relied upon by the Court as a piece of evidence, 
(iV R Chatterjea and Pearson , JJ ) Ali MahaM- 
MADKHAN Vk Maharaj Behari 

36 C L X 186 ; 64 I C 266 

— 6 17 — Admissions— Evidential y value 

of 

Admissions are always evidence against the 
party who make3 them but they are evidence which 
vanes very much m value according to the circum- 
stances and a Court is quite at liberty to reject 
them if it is satisfied from other circumstances 
that they were untrue ( Daniels , J. C ) Gokul 
Prasad v Kmlash Nath 

4 IT P. L R (0. C ) 19 ‘ 65 I C 345 
(1922) Oudh 55, 

— 6 17— Admissions — Evidentiary value 

of 

What a party to a litigation has admitted to be 
true may be presumed to be true and until he 
rebuts it, the couit will take it as established 29 A. 
184 Ref [Wasui Hasan, A J C>) Ghdlam Sar- 
war Khan v Mahomed Ali Khan 

(1922) Oudh 98 65 1, C. 398 

— 6 17 — idmtssions— Mistake or wipe? 

feet knowledge Value of 

Statements made by a party at a previous pro** 
ceedmg without any definite knowledge of 
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EVIDENCE ACT (1872), S 17 

rights and liabilities do not operate as an estoppel 
Where the previous proceedings were compro- 
mised at an eaily stage without any decision of 
Court, the party can show m a subsequent suit 
that the statement previously made was untrue 
( Dhobley , A J C) Mahomed Jusuf v Pir ma- 
HOMED (1922) Nag, 6 1 65 I C 368 

Ss 17 and 21 — Admissions — State- 

merits tn will — Evidentiary value of 
A recital in a will which suggests an inference 
as to a fact in issue cannot be proved by or on 
behalf of the person who made it or his repre 
sentative in interest (Sn Lawrence Jenkins ) 
Nalam Pattabhirama Rao v Mandavilei 
NarayaNa Moorthy 26 C W N 273 

L R 3 F C 29 15 L V} 404 
(1922) PC 102 (P C ) 

S 18 — Admissions — Co-defendants — 

Admission by some when binding on others 
Where there are several defendants jointly in- 
terested in a particular matter, an admission by 
some of them is relevant against all the deftn- j 
dants 44 C HO , 45 C 159 Ref {Le Rossignol 
and Mar tine am , n) Bhikka Mae v Pur an 
Mae 69 I C 35 

S 18 — Admissions of insolvent — 

Evidence it admissible against another insol- 
vent or official assignee See (1921) Dig Col 
531 Luchiram Motilal v Radha Charan 
Poddar 49 Cal 93 (1922) Cal 267 66 I C 15 

- — S 18 — Admissions — Value of — Com 

promise falling through 
Parties are often willing to make admissions 
for the purpose of effecting a compromise to 
which it would be unfair to hold them if the 
compromise falls though ( Daniels and Lyle A 
J C ) Kuar Nageshar Sahai v Shiam Bahadur 
9 0 I J 262 , (1922) Oudh 231 

S 19 — Admissions — Success or -tn-in 

terst when bound by admissions of predecessor 
An admission made by a person having a rever- 
sionary interest m the property at the t'me is 
evidence against another person claiming the 
reversionary interest under a title derived from the 
former ( N R Chatter jea and Suhrawardy, JJ ) 
Sreemcty Taramoni Chaudhurani v Chari; 
Chandra Chaudhure 64 I C 334 

S 20 — Statement of Muktcar — Party 

when bound 

A party to a litigation is not bound by the 
statements of the muktear of the opposite side 
who was cross examined by the parties (Hopkins 
S. M ) Mt Srimati Ausanbati Debi v Ram Jas 
4UHEJ (Rev,) 

$ 21— Admissions — Hindu Reversioners 

— . Adintssions made by one when binding on 
others 

A statement made by one reversioner is not 
admissible against another reversioner since the 
latter does not derive his interest through the 
former 22 A 33 , 28 M 57 Ref (Drake Brock - ! 
ftfa.it, J C ) Gulab Thakur v Fadaei I 

68 I C 566 J 


EVIDENCE ACT (1872!, S 25 

[ — — — S 21 (2)— Admission by agent— AdmiS- 
sion m favour of pn not pal by agent — Inadmis- 
sible 

An admission by an agent in favour of his 
principal cannot bs relied on by the latter to 
prove his title to property ( Scott Smith and 
Martineau, J J) MaUea Baksh v Jafar Ali 
Khan 4 Lah L. J. 437 

— — - S 24 —Confession — Rett acted — Confes 
sion— Value of, as evidence 

It cannot be laid down an inflexible rule that 
a confession made by a prisoner cannot be 
accepted as evidence of his guilt without inde- 
pendent corroborative evidence The weight to 
be given to such a confession must depend on the 
circums'ances under which the confession was 
originally given and the circumstances under 
which it was retracted including the reasons 
given by the prisoner for its retraction 
It is unsafe for a court to lely on and act 
on a confession which has been retracted 
unless after a consideration of the whole 
of the evidence in the case the court is in 
a position to come to the unhesitating conclu- 
sion that the contession is true that is to say, 
usually unless the confession is corroborated 
by credible independent evidence Arettacted 
confession should carry practically no weight as 
against a person other than its maker ( Newbould 
and Peai son, JJ ) Emperors Biseswar Dey. 

26 C, W N 1010. 

>S 24— Person in authority-- Lambardar 

— Confession induced by threats — Admissibility 

A Lambardar is a “ person m authority ” and 
a confession which is the result of threats used 
by him is inadmissible under S 24 ( Scott-Smith 
and Aldul Raoof,JJ) MUHammadar v The 
Crown 4 Lah, L J 235 (1922) Lah 263 

S 24 — Person itt authority— Meaning 

of— Pi osecutor— Doubtful circumstances — Onus 
on pi o sedition 

The words “ peison m authority *’ in S 24 in- 
clude the prosecutor If in the circumstances of 
a case it appears to the Court that there is reason 
to suspect that the confession was obtained by 
inducement, the prosecution must show that the 
confession was freely made, otherwise it would 
not be admissible m evidence against the accused 
(Newbould and Suhraypardy , //) AshUtosh 
Dutt v Emperor 26 0 W N, 54 

Ss 25, 27 and ZQ-Co-acctised-* State- 
ment by one to police officer that stolen property 
is with the othei —Admissibility, 

A statement made by an accused to a Police 
officer, if it does not amount to a confession may 
nevertheless be used against him— If it amounts 
to a confession it must be excluded from evidence 
altogether under S 25 of the Evidence Act, but 
m either case it can only be used against the 
person making it — A statement by ore accused 
can only be used against a co accused if the 
provisions of S 30 are applicable. 

Where in a case of dacoity agamst three 
persons! one of them mentioned to the sub- 
inspector that stolen pioperty would be found in 
the house of the others , but on search nothing 
suspicious was found and then he pointed out a 
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EVIDENCE ACT (1873), S 2 7 

dhupatta worn by one of the co accused as part 
of the proceeds of the dacoity, held the statement 
did not amount to a confession and was inad- 
missible against the co accused (Ryves J ) 
Ramhit v Emperor 

20 A L J 178 I R 3 A 50 (1922) A 24 

65 I C 849 23 Cr U 193 

■ S 27— Confession aftei discovery of 

j property — Rediscovery— Admissibility of confes 
sion 

Where property had been dug out by some of 
the accused and subsequently another suspected 
person is made to point out the same place, bis 
evidence does not come within S, 27 of the Evi 
dence Act Once property has been discovered 
in consequence of information received from a 
suspected person it cannot be rediscovered in 
consequence of information received from another 
suspected person It is only the information that 
was given by the first person and which led to 
the actual discovery which may be proved under 
the terms of the section { Scott Smith, J } Budma 
v Emperor 9 P L R 1922 (1922) Lah 315 
64 1 C 502 23 Cr L J 22 

* — Ss, 27 and 30 — Confession — Duty of 

prosecution to adduce independent evidence — 
Trial for murder 

Per Ly\e A J C Although criminals do at 
times confess for no apparent reason, they gene- 
rally do so m some vague hope of escaping from 
the penalty of their crime when they know or 
believe there is evidence 

Pei Ashworth , A J % C When an accused 
person has pointed out the whereabouts of the 
body of a man who has undoubtedly been mur 
dered and has made a confession which not only 
is uncontradicted by any of the facts proved in 
the case but indeed receives corroboration in re- 
spect of many points then the confession should 
be held to be true as implicating the person mak- 
ing it unless he can make out a story to the 
contrary It is not necessaiy that the confession 
of an accused should receive direct corroboration 
as to the fact that the accused was concerned in 
the offence It is sufficient that there is such 
Corroboration of the confession as to indicate 
that the accused had such knowledge of the cir* 
cumstances of the offence as would suggest Ins 
taking part in it (Kanhaiya Lai , J C Lyle and 
Ashwoi in A J C ) Himga v Emperor 

4UPLROC50 90LJ190 
(1922) Oudh 202 68 I C 17 23 Cr L J 481 

ss 27, 25 and 21 — First informa- 
tion by accused admitting guilt — Portions of 
such lmformation leading to discovery if 
admissible Se<? (1921) Dio Col 533 Legal 
Remembrancer v Lalit Mohan Singha Roy 
49 Cal 167 (1922) Cal, 342, 

S 30-— Confession — Co accused — Ad- 

tniqsthlity and a edibility of 
w S 30 of the Evidence Act does not say that the 
cbnfas$ion referred to therein is relevant but only 
gays* that %e count may take it into consideration 
against tbe^cd^ecosed The court might take 
into consideration such confession with or sup 
piemen tary to relevant fac^s which may form the 
feasis of a judgment* 38 C, 569 Ref, As a matter 


EVIDENCE ACT (1872), S 3$ 

of Judicial piudence a confession implicating 
others must be regarded with suspicion (Halh- 
fax , Prideaux and Kotval, A J C ) Sapku v 
Emperor (19 22) Nag 146 65 I C 561 

23 Cr L J. 129 

S 30 — Confession — Retracted confession 

— Evidential y vale of 

Where a confession made by an accused person 
is subsequently retracted by him and he does not 
implicate himself in the murder though he stated 
he was one of the consipirators, held the confes 
sion could not be taken into account against the 
co-accused for the person making the confession 
did not intend to implicate himself though he 
actually did so As against the person making 
the confession it was certainly admissible m 
evidence (Shadt Lai, C J and Hantson , ;,) 
Hay at v Emperor 4 Lab I J 41 

(1922) Lah* 119 68 I C 401 23 Cr 1J 561 

S 30 —Statement made by one accused 

against c:> accused — When admissible See 
Evidence Act, Ss 25, 27, 30 20 A L J 178* 

S 32 — Bhats books — Admissibility of 

See (1921) Dig Col 536 Kartic Chandra Chak- 
ravarty v Gossami Protap Chandra Gir 

66 I C 894 

S 32 — Dying decimation — Mode of 

proof 

The rules laid down by lajlor, J in (6 C W,N> 
72) should be followed in recording and pro ung 
dying declarations — 

11 Witnesses should not be allowed to prove a 
dying declaration as it is a substantial piece of 
evidence in the case. The relevant fact to be 
proved is the statement made and that statement 
is not the document made by the Magistrate 

The only way of proving a dying declaration 
is by the evidence of some witness who heard it 
made, the witness being at liberty to refresh his 
memory by referring to the note nade by him and 
read over by him at or about the time the state- 
ment is made 9 (Abdul Kadir, J ) Kunj Lal v. 
Emperor 4U P L R (Lah) 83 . 

67 I C 577 23 Cr, L J 417, 

S 32 — Dying declaration — Pi oof by a 

witness pi e sent 

A dying declaration was recorded in the pre- 
sence of a witness, read over to the deceased m 
the presence of the witness and admitted by the 
deceased to be correct If the witness > who 
heard that statement swears that the written 
statement correctly renroduces the words used 
by the deceased, that is sufficient to prove that 
the deceased did use the words contained in that 
statement 36 Cal 659 followed (Ncwbottld 
and Suhrawardy, JJ) Emperor v Balaram 
Das 49 Cal 358 , (1922) Cal 382 

S 32 — Dying dectaratton — Signs made 

tn answer to question— Verbal statement * 

Where a magistrate went to record the dying 
declaration of a woman and although she could 
not speak she in answer to questions put to he? 
pointed out the accused as the assailant Held 
that the questions and answers taken together 
might properly be regarded as verbal statement 
made by a person as to the cause of hex death 
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within the meaning of S 32, Evidence Act and 
were therefore admissible in evidence ( Newbould 
and Ghose, Jj) Emperor v Sadhu Churn Dass, 
49 Cal 600 22 C W N 414 (1922) Cal 409 

S 32 — Gestures of it founded person — 

Admissibility — Intel pretation 
Where a person whose throat had bee t cut 
as a result of which death ensued later, made 
certain gestures in reply to questions put by the 
police Held , the gestures were admissible in 
evidence 7 All 385 followed The interpretation 
of the gesture is for the court alone and the 
opinion of witnesses as to their meaning is not 
evidence [Contis and Ross, JJ) Chandrika 
Ram Kahar v Emperor 1 Pat 401 

3 Pat 1 T 77 1 (1922) P 535 

Ss 32 and 33— -Statements of deceased 

•witnesses — Legitimacy— Mutation p oceedings 
Where in mutation proceedings before a Reve- 
nue officer authorised to record sta<ements of 
witnesses on oath, certain statements relating to 
the legitimacy of a particular person are made, 
such statements are admissible in a smt in the 
Civil Court by a party to the mutation case But 
those statements are not admissible if the subse- 
quent suit in the civil Court is between persons 
not parties to the mutation proceedings* ( Daniels , 
J C and Dalai , A J C,) Mumtaz UN-nissa 
Begam v Wazir An 65 I C 308 

Ss 32 (2) and 34 — Account book 

entries — ‘Corroboration — Death of person making 
the entries — Effect of See (1921) Dig Col 5-16 
Mussammat Rani v The Firm of Bihadur 
Mal Buti Mal 

4 Lah I J 36 (1922) Lah 119 

S 32 (2)— Chowkidcn A dial y— Entries 

in — Death of a person — Entry made by third 
person—* Admissibility m evidence 
Where entries relating to the deaths of the m 
habitants of a place had been made in the diary 
of a deceased chowkidar not by the chowkidar 
himself but by some other person, the entries are 
inadmissible in evidence unless it is proved that it 
was the duty of that person in the ordinary course 
of business to make the entries ( Das and Adami, 
JJ*) Mussammat Chandrama Kuer v Ramgayan, 
(1922) P 111 671 C 57 

— Ss 32 (2) and 67 — Deed — Execution 

— Proof of— Statement of wider 
S 62 of the Evidence Act does not require any 
parhculai kind of proof to establish execution of 
a document Where direct evidence o{ the 
handwriting or mark of a person is not available 
indirect evidence may be given and the statement 
of the writer that the mark was that of the alleged 
executant is admissible under S 32 (2) of the 
Evidence Act ( Mittra , O A J, C) Mt Lahini 

v Bala 18N L.E 85 (1922) Rag 227 

— — 'is* 82 els (2) and (6 )— Family pedigree— 
Proof of— Books of family chromoler 
Wbere a family pedigree was sought to be 
proved by books kept by a family chronicler, Held 
(1) under S 32 (2) they would be admissible as 
books kept in the ordinary course of business 
by a professional man or a person whose 
business it was to keep $uch a book , (2) it 


EVIDENCE ACT, (1872), S 35 

would also be admissible under S 32 (6)which 
enables a family pedigree to be admitted in 
evidence so long as the members of the family 
depend on a particular person to keep a record of 
family events ( Macleod , C 7 and Shah, J 
Mohansingh Umed Rvmol v Dalpatsingh 
Kanbaji 46 Bom 753 ’ (1922) Bom 51 » 

24 Bom 1 E 289 67 I C 235, 

S 32 (3) — Deed not interpartes — Reci- 
tals ot boundaries — Admissibility in evidence* 
See Evidence Act Ss 11 , 13 and 32 

68 1 C 314 
See also 68 I C* 329* 

S 32 (5 )— Evidence — Statement as to 

relationship — Admissibility — Statement as to 
adoption 

A statement by a deceased person that he was 
adopted when he was four years old into another 
family is admissible under S 32 (5) of the 
Evidence Act to prove its relationship ( Drake 
Brockman ,J C ,) Colab ThakUR v Fadali 

68 I C 560* 

S> 32 (5) — Pedigree filed in court — * 

Proof of— Knowledge of relationship 

Unless it is shown that the person who files a 
a pedigree m court had special means of know** 
mg relationship between the parties, the pedigree 
cannot be received m evidence and it cannot be 
accepted as evidence that he had that knowledge 
Proof of special source of knowledge is a pre 
requisite to the admission of the document m evi- 
dence and until the document is received m evi- 
dence no presumption can be made from the 
statements contained m it [lyle, A J C ) 
Bhimma Singh v Mt Sunder 

9 0 X J 186 4 TJ B X R (0 C ) 79 
(1922) Oudh 218 

S 33 — Criminal trial — Evidence m 

another case, if can br imported 

The complainants in a criminal case were not 
examined and instead the deposition of one of 
the complainants in a prior case m which another 
accused bad been charged with a similar offence 
was put in evidence A police constable gave 
evidence that an attempt was made to produce 
the witness but she could not be found Held t 
that the evidence in the former case should not 
have been admitted as evidence m this case and a 
further attempt should be made to enforce the 
attendance of the witness 41 C 601; 39 M 449 
Ref [Kanhaiya Lai, J , C) Dwarka Singh v* 
Emperor 25 0 C 142 (1922) Oudh 254 

S 34 — Scope of 

Mere production of books of accounts without 
proof is not sufficient to charge a defendant with 
liability although it may have been shown that 
they had been regularly kept m the course of 
business 13 I C 673 and 22 I, C 403 followed 
(Abdnl Raoof and Hamson , JJ ) Abdul Haq v 
The Firm Shivji Ramkhem Chand, 

(1922) Xah 338 

S 35 — Assessment rolls— Entries tn-~ 

Relevancy of 

Entries m assessment rolls are relevant evidence 
(Duckworth and Pratt , JJ ) Mg Po LuN v Ma E. 
Mai, XBurX,j, HU 
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- — — Ss 35,13 — Batwara Khasia — If are- 
cord — Admissibility 

A batwara Khasr a is not a record within the 
meaning qf S, 35 and an entry made there m the 
name of a tenant in possession is not admissible 
in evidence under S 35 of the Evidence Act, but 
under S 13 it can be put in to show the history of 
the plot in question before the creation of the 
tenancy (Adami, J ) Sadhu Saran v Ambika 
Lal 68 I C 676 

Ss 35 and 14 -Confession — Record of, by 

Magistrate — Voluntary nature of confession , 

Though a magistrate has recorded a certificate 
at the foot of a confession it is not conclusive 
and facts which may lead the court to think that 
the confess on was not voluntary can be proved 
(Ranhatya Lal , J C and Daniels A J C) Nar 
Singh v Emperor 25 0, e 229 

S 35 — Death and birth regi^ci — 

Entries m — Admissibility of 

Where an entry in the register of birth and 
deaths kept by a deceased village choukidar is 
not proved to have been made by the choukidar 
himself, the entry could not be admitted in evi- 
dence, 14 O, C 68 , 19 I 0 528 foil (Lindsay 
and Gohul Prasad , JJ ) Shfo Balak v Gaya 
PR4SAD 20 A L J 601 I R 3 A 468 

(1922) All 510 

— S 35 — Paitition papeis — Admissibility 

of, 

Much weight cannot be attached to a i aitition 
paper in the absence of detailed information as to 
the history of the document, when it was pre 
pared, by whom, in whose presence and for what 
purpose Mooker^ce and Chotzner , JJ ) Tara 
Kumar Ghosf v Kumar Arun Chandra Singh 

36 0 L J 389 

3s* 35, 40 and 44 — Recitals of relevant 

fact in a judgment not inter fai tes— Admissibi- 
lity in evidence 

A recital in a judgment not inter padesofa 
relevant fact is not admissible in evidence under 
S, 35 of the Evidence Act 

The cases on the subject reviewed and dis 
cussed 

Quaere —Whether secondary evidence of 
admissions of parties to a suit or their piedeces 
sors in title can be given by reference to extracts 
from judgment when the admissions are rele- 
vant and the originals contained m the admissions 
are not forthcoming (C oiitts Trotter and 

Kumarasxvami ^astrt, JJ) Tripurana Seetha- 
pati Rao Dora v Rokkam Venkanna Dora 
45 Mad 332 42H.LJ.324 
15 L W 316 30 M I T 160 
(1922) M W N 147 (1922) Mad 71 
661 C 280 

— $ 35 — Survey map — Boundaries shown 

therein after compromise of pai ties — Whethei 
conclusive. 

Where the parties consent to be bound to re- 
galed tfjAbenmdafy line as laid by the survey 
authorities as conclusive they cannot afterwards 
quash on the correctness of the same (Das and 
Ad^h W > Babu RaghunaTH v Maharaja Sir 
Ra^ASHWAr (1022) P 87 


EVIDENCE ACT, (1872), S 43. 

S 35 -Survey maps — Thak mcips^Pie- 

sumption — Rebuttal 

There is a pnma facte presumption in favour of 
the accuracy of thak and survey maps and it is 
for the party who impugns their accuracy to prove 
his case Such a map may be shown to be incor- 
rect by the admission of parties or adjudication 
by a court or by evidence intrinsic or extrinsic to 
the map in question (Woodioffe and Cuming , 
JJ) Taramoni Chaudhurani v Gopal Das 
Chaudhurv 65 I C 182. 

3,35— Thak and survey maps— Suit for 

possession of lands included m Permanent settle- 
ment— Quinquennial papers — Evidentiary value 
of. See (1921) Dig Col 538 Secretary of 
State for India v Wa zed Ah Khan 

65 I C 866 

S 35 — Thak map and survey maps— 

Value of as evidence See (1921) Dig, Col 538 
Maharajah of Cooch Behar v Raja Mahendra 
Ranjan Rai Chaudhuri 66 I C 923 

S 35 — lhalbast Khasra— Piehminary 

to survey — Entries by Amur — Evidentiary value 

of 

A thakbast khasra prepared by the Amin in 
connection with the measurement preliminary to 
the survey of a village is a rough register, state- 
ments entered in it have no evidentiary value 
unless it is proved that the persons adversely 
affected thereby had notice of it and opportunity 
io controvert it, but knovuogly acquiesced m the 
statement before the Amin (Mr Ameer Alt,) 
Jagdeo Narain Singh v Baldeo Singh 

3 Pat, E E 605 (1922) P C 272 
36 C L J, 499 49 I A 399 (P 0 ) 

S 36— Kistwan maps— Evidentiary 

value of , 

Kistwan maps (survey maps) are under S» 36 of 
the Evidence Act, evidence between the parties 
quantum valet* They are primarily evidence of 
possession, but evidence of possession is always 
evidence of title ( Doss and Buokntll , JJ) 
Chaudhury Nazirul Haq v Abdul Wahab 
Khan 3 Pat, T T 140 64 I 0 326 

S 41— Judgments not inter partes — 

Admissibility m evidence See Evidence Act 
Ss 13 AND 41 65 I C 699 , 

See aho 65 I. 0 525 

S 41— Judgment in rem— Collateral 

attack not permissible See (1921) DIG Coli 
539 Rani Hemangini Debi v Sarat Sundar 
DebYa 66 I C, 882 

S 43 — Servient tenement— Additional 

burden— Extinguishment of easement- -Alteration 
of structure 

Where an additional burden alleged to have 
been imposed on the servient tenement could he 
reduced without difficulty to its original limit by 
the construction or alteration of a structure, the 
easement is not extinguished, (Meats, C, J, and 
Banerji , J) Rameshwar Dayal v Mabaraj 
ChaRAN 44 A 343 20 A E* J 202 ** 

m 1,0 643 (1022) All 98, 
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S, 45 — • Opinion of experts — Medical 

examination and report — 'Repot t when admissi- 
ble 

Where in a criminal case the prosecution 
tenders, m evidence a certificate granted by the 
Proiessor of Anatomy in a Medical College as 
regards the bones submitted to him tor examina 
lion, the certificate by itself is not admissible in 
evidence It must be proved by the person who 
gave it as a witness in the case, (Marten and 
Crump, JJ ) Emperor v Ahilya Manaji 

24 Bom L R 803 

- — S 47— Handwriting — Comparison of 

— Weight due to — Resemblance of signature — 
Dental of signature— Onus 

Although it is true that unde- the Evidence Act 
comparison of handvvntmg ib legitimate enough 
and the view of persons competent to express 
opinions may be in many cases of considerable 
value, the opinions ot those who have not 
carefully studied the art ot cabgraphy is not 
as a rule ot very gteat utility Indeed so 
uncertain and inexact is the science ot the 
study ot cabgraphy that it has been for some 
years past the tendency to regard evidence even 
of experts as of somewhat inconclusive character 
The meie tact that there is a resemblance be- 
tween the signature alleged to be lalse and a 
signature admitted to be genuine does not carry 
great weight. It a signatuie is denied the omi* 
of proving u is on the party relying on its genui 
neness (Buiknill,J ) BatahuJhau, Parmesh- 
war Rai 64 I C 234 

Ss 47 and 73 — Handwriting — • Com 

parison of— Mode ot proving handwriting See 
(1921) Dig. Col 540 Sarofini Dasi v Haridas 
Ghosh 66 I. C 774 

* Ss 58 63, 65 — Copy of document — 

Admission without objection — Secondary evidence 
— Powers of appellate couit 

When a document has been admitted in the 
court oi fiist instance without any objection, the 
appellate court is not entitled to allow any objec- 
tion to be taken to its admissibility at the appel 
late stage , and if the documeut admitted is a 
copy, it is not open to the appellate court to 
consider whether the provisions as to secondary 
evidence have been complied with (Coutts and 
Das , JJ ) Ramlochan Misra v Pandit 
Hakinath 3 Pat L T, 397 \1922) P 565 

67 I C 628, 

Ss 63 and 65 — Copy admitted in 

Trial Court without objection— Objections as to 
admissibil ty—Not to be allowed in appeal See 
Evidence Act, Ss. 58, 63 and 65, 

3 Pat E, T 397, 

— — — S 63 ™- Secondary evidence — Kinds of — 
Translation of do u men t in judgment not inter 
partes 

S, 63 of the Evidence Act is exhaustive of the 
kinds of secondary evidence admissible under 
the Act Where the terms of a document were 
sought to be proved by a judgment containing a 
translation thereof m a suit which was not bet- 
ween the same parties or their representatives 
in interest, Held neither the translation of the 

Y^37 
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document nor the statement in the judgment was 
secondary evidence of the contents of the docu 
ment 2b I C 618 4 L W 33 1 , 42 M L J 324 Ref 
(Spencer and Deva Doss , JJ) Jagannaiha 
Naidu v Secretary of State for India 

43 M L J 37 16 L W IX 
31 M I T 46 (H C ) (1922) M W N 432 
(1922) Mad 334 

S 63 (5) — Mortgage — Proof — Illiterate 

aiiestot 

Where m order to prove a mortgage the only 
witness called was an illiterate person he cannot 
be deemed to be one who has seen the execution 
of the mortgage within S 63 (5) of the Evidence 
Act 12 A L J 239 foil ( Gokul Prasad , 7* 
Janki v Ram Kishore (1922) A 232 

661 C, 557 

S 65— Assertion of loss— If sufficient to 

let m secondary evidence , 

A mere assertion m an application that a docu 
nieut is lost without any evidence to support it is 
not a sufficient ground for admitting secondary 
evidence, ( Hopkins , J M ) Lekhraj v Ganesh, 
L It 3 A, 539 (Rev 1 

~S 65 — Lease deed in the possession 

of defendants — Failure to produce though 
summoned — • Secondary evidence 

Where a lease deed is in the possession of the 
defendants, and they fa led to produce it though 
summoned twice to do so, secondary evidence of 
the same is admissible ( Hopkins , S M. and 
Freemantle , J M ) Ajudhia Prasad v Inder 

D R 3 A 8 (Rev,) 

— — S 65 — Promissory note — Secondary 
evidence— Loss of original not proved— Effect 

In a suit based on a promissory note, secondary 
evidence of its existence and contents cannot be 
let in when the original itself has not been proved 
to be lost (Broadway and Campbell , JJ) Ram 
Saran Das v Tulsi Ram, (1922) Bah, 417 

67 I C 565 

-S. 65 — Secondary evidence — Certified 

copy— Original produced m an old suit — Relia- 
bility , 

Where the plaintiff sued for a declaration that 
certain survey numbers were kept joint at a par- 
tition between the ancestors of the parties, rely- 
ing upon a certified copy of a partition deed 
passed between the parties, and the copy which 
was produced showed that the original document 
was produced in court in a previous suit Held , 
the court could re y on the ceitified copy as show- 
ing the teimsof the partition there being no 
reason to doubt, owing to the lapse of time that 
the certified copy retained on the nle of the pre- 
vious suit was a coirect copy of the original 
( Macltod C J and Shah, J ) Chudasama 
Khqduba v Takhtasang (1922) Bom 177 

S 65 — * Secondary evidence — Lost Baht — 

Police report 

Where a suit is based on a lost baJti the loss 
must be srictly proved and a police Sub Inspec- 
tor’s report is not a sufficient proof of such loss 
( Wilberforce , J ) Asa Ram v Sukha Singh* 

4 Uh L, 7 416 
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-S 65-— Secondary evidence — What is — 

Mortgage document 

Secondary evidence of a document is evidence 
of its contents, and oral evidence as to the terms 
of a mortgage which have been reduced to writ 
jng is not evidence of the contents of the docu 
ment U B R (1907 1909) II p 13 foil (. Saunders 
J C) Maung Po Din v Maung Po Nyein 

66 1 C 360 

S 65 — Suit on lost baht — Loss of baht 

how proved — Police reprot 
Where a suit is brought on a lost baht the loss 
of the original must be stnctly proved and the 
police file of an alleged theft from plff's bouse 
and the statement of the thanadar made in another 
case are inadmissible to prove the loss of bahi* 
[W ilber force , J ) Baku v Suka Singh 

4 Xah. L J. 418 

S 65 — Suit on mortgage — Secondary — 

evidence — Admissibility of 

Where no reasons are shown for the non- 
production ot the original of a mortgage, a suit 
on a copy of the document is bound to fail 
( Batten , J C ) Bhairon Singh v Hindu Singh, 
(1932) Nag 119 67 X C 237 

S 65 — Unstamped bond— Copy 

compared with original by court clerk and filed - 
Lob^of bond — Copy if admissible See Stamp 
Act, S 35. 3 Lah 282 

Ss, 66 and 164 — Partnership — Accounts 

— Duty to produce — Non production See (1912) 
Dig Col 542 Pulin Bibari RoYt> Mahendra 
Chandra Ghosal 67 1 0 10, 

S 68 — Attested document — Proof of — 

Dental of attestation by attestor — Oral evidence 
— , Admissibility 

Where an attestor denies having witnessed the 
execution of a document, it is open to the parties 
to let in other oral evidence to show that the 
attestor did as a matter of fact see the execution 
and was an attesting witness [N R Chatterjee 
and Panto tu JJ ) Sreemuty Sashimukhi Dasi v 
Mon Mohini Dasi. 67 X C 87 

Ss 68 and 70 — Attested document — 

Proof of — Collateral purpose 
The law as laid down in S 68 of the Evidence 
Act is imperative and does not on the face of it 
admit of any relaxation except in the cases pre- 
vided in Ss 69, 70 and 7t of the Evidence Act 
This rule is applicable whether the document 
required by law to be attested is sued on or is 
tendered in evidence for a collateral purpose. 
[Suhrawardy and Cuming , JJ ) Sudhanya 
Kumar Singha v Gour Chandrv Pal 

35C I J 473 (1922) Cal 160 
27 C W N 134 68 I C 86 

* Ss 68 and 70 — Attestor — Scribe — 

Execution of document See (1921) Dig Col 543 
PabanKhant/ BadalSardar 
i 26 C W N 951 66 I C 906 I 

— S, 70— Attested document— Admission i 
of execution — Proof of attestation See (1921) 

Pig Col 544* Asharfi Lal v Mt Naunhi 

44 A 187 , (1982) A. 153 ' 64 X C, », 
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— Ss 68 and 70 — Mortgage — Execution — 

Attestation— Proof —Admission of execution — 
Denial of proper attestation — Procedure , 

Where a mortgagor admits having signed the 
mortgage sought to be entorced but couples it 
with a denial ot the presence of tha attestors at 
the time of signing the mortgagee must prove the 
execution of tue mirtgage by calling at least one 
attesting witness to prove the attestation The 
admission, qualified as it was, did not entitle the 
mortgagee to the benefu of S 70 of the Evidence 
Act 

No admission of execution is effectual under 
S 70 of the Evidence Act unless it amounts to an 
acknowledgment of the formal validity of the 
instrument The execution of a document means 
something more than the mere signing by the 
party It includes delivery and signing in the 
presence of witnesses where witnesses are neces- 
sary Where the admission of execution is un- 
qualified it may well be an admission of due 
execution or a waiver of proof of due execution 
within the meaning of S 70 of the Evidence Act, 
[Richardson and Suhiawardy, JJ) ARJUN 
Chandra Bhadra v Kailas Chandra Das 

36 C I J 373 

Ss 70 and 69— Mortgage -Attestation — 

Proof of —Admission m pleadings— Execution if 
includes attestation 

A mortgage could not be held to be invalid for 
absence of proof of attestation where ihere is 
nothing in the pleadings to show that the plaintiff 
was put to the proof of attestation 44 B, 405 
Ret The admission of a party to an attes ed 
document ot its execution by himself shall be 
sufficient proof of its execution as agamst him, 
though it be a document required by law to be 
attested 

Per Crump , J The word “ execution m S 
70 of the Evidence Act means that the party by 
affixing his signature or mark has signified his 
assent to the contents of the document, and if a 
party admits that he has done this, he admits ex- 
ecution The admission of execution cannot be 
taken to mean an admission not only of the 
signature or mark in taken of assent by him, 
but also that all the legal formalities connected 
with the document have been complied with 
There is no reason for holding that where a party 
admits execution within the meaning of S 70 he 
must necessarily be taken to admit that the 
document has been attested as required by S 59 
of the T P Act [Shah^ A C J t and Crump , J ) 
JAGANATH NARSlNGPAS V RAVJI TULSIRAM 

24 Bom L B, 1296 

— S 71 — Mortgage — Proof of execution 

Where in a mortgage suit it was found that 

one of the attestors was dead and the other 
either denied or did not recollect the execution of 
the document, the execution of the same can be 
proved by other evidence ( Das and Adami t JJ„) 
Lakshman Sahu v GokhUl MAHARANA 

1 Bat 154 (1922) E. 415. 

— 76 and ' r i'l—*Publio documents^Canal 

Jamabandts— Admissibility of. 

The canal jamabandi is a statement of the 
amognt due under S 45 of Act VIII of 1873 tom 
fve^y qccupier olland assessed to water rate 
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It contains particulars of the area and of the 
land in respect oi which the rate is due It is a 
public document within S 74 of the Evidence Act 
The parchas distributed to the cultivators are 
also public documents, If produced in original 
the jamabandis do not require to be further 
proved The contents of the jamabandi could 
also be proved by the production ot certified 
copies furnished as provided by Ss 76 and 
77 ot the Evidence Act ( Hopkins , S M and 
Burn,] M) Umrao Singh v Ram Singh, 

L R 3 A 386 (Rev) 4U P L R, (B R ) 96 

Ss 78 and 79 -Sanction of local Govern 

ment for prosecution in respect of offence — Proot 
of sanction See Cr P Code, S 196 

36 C L J 180 

S 83 — Presumption of accuracy — ■ 

Renneli’smap See (192t) Dig Col 545 Secre- 
tary of State for Indh v Ananda Mohan 
Roy 661 C 287 

— S 90— 'Copies — P) esumphon as to — 

Document more than 30 years old 

Tne presumption as to genuineness of docu- 
ments more than 30 years old also apphes to 
copies coming irom proper custody (Spencer 
and Devados*, JJ) Jakkam Reddi Seshadki 
Reddi v Sir S SUbramania aiyar 

16 L W 839 

S, 90— Presumption under — Copies of 

document 

The presumption under S 90 of the Evidence 
Act applies to copies of ancient documents, if it 
is proved mat ihe copy is a true copy (Sir* 
Walter Schwabe , C J Oldfield and Coutls 
Trotter , JJ ) Subramanya Somayajolu v 
SEETHAYYA 16 L W 462 (1922) I W K 614 
31II 1 347 (H C } 

S 91 —Deed not produced — Other evt 

dence , if barred 

Wnere it was contended that the plaintiff, no 
having produced a certain deed, was not entitled 
to adduce evidence of the transaction and there- 
fore tailed io establish his title — Held , all that 
S 91 provides is that when the terms of a contract 
or of a grant or any Oiher dispos tion ot property, 
have been reduced 1 1 the form ot a document, no 
evidence snail be given in proof of the terms of 
such a contract, gram or disposition of property 
except the document itself This however refers 
only to the method oi proof of the terms of 
contract grant or deposition of property it d„es 
not exclude other proof of the transaction itseli 
and this being so, the courts are entitled to con 
sider the other evidence adduced in proof of the 
transaction (Loutts and Ross t JJ ♦) Mt Makh- 
durun v Saved Altaf Hussain 

(1922) P 222 

S 91 — Lease deed — Admission of other 

evidence to prove tenancy 

Where a tenant as a defence to a suit in eject- 
ment by the landlord sets up a permanent tenan- 
cy but does not produce the $et>lement and 
bandobast papers, the onus is on the tenant to 
prove the permanent character of the lease and 
in view of S 91 of the Evidence Act, no evidence 
other than the Settlement papers was admissible 
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to prove the character and terms of the lease 
[Miller, C J and Mnllick , J) Budhan Teh v 
Madanmohan Lal 3 Pat I T 485 

68 I C 653 

S 91 — Money advanced on Hundi — 

Hundi insufficiently stamped — Inadmissible in 
evidence — Rights of creditor 
In a suit for recovery of money advanced on 
the security of a Hundi it was found that the 
Hundi was signed shortly after the money was 
actually paid The Hundi was insufficiently 
stamped and therefore inadmissible under S 35 
of the Stamp Act The plff claimed to recover the 
money advanced irrespective of the Hundi Held 
that the loan was made on the security of the Hundi 
thougn the Hundi was actually executed later 
on, and the plff had no cause of action indepen 
dently of the Hundi The Hundi was inadmissible 
in evidence under S 35 of Stamp Act S 91 ot 
the Evidence Act was a bar to the reception of 
secondary evidence and the plfPs suit was there- 
fore unsustainable 61 P R 1888, 42 P R 1895 , 
66 P R 19 a 8 foil lb I C 83 dis (Chcvis and 
Harrison, JJ ) Chanda Singh v The Amritsar 
Banking Company 2 Lah 330 

(1922) Lah, 307 66 I, C 201 

S 91— Mortgage by deposit of title deeds- 

Writmg accompanying deposit unregistered — 
Effect of— Secondary evidence inadmissible — 
Mortgage unenforceable — Right to a decree for 
money See T P Act, S 59 

24 Bom L, R 502 

S 91 — Mortgage by deposit of title 

deeds — Evidence of — Letter relied on held to be 
a simple mortgage and inadmissible for want of 
registration — Effect of See (1921) Dig Col £47 
Etumalai Chetty v Balakrishna Mudaliar 

(1922) Mad 344 66 I C 168. 

$ 91 — Partition — Unregistered deed — 

Oral evidence — Scope of section 
A partition can be effected orally, but if the par- 
ties put it into wrting but do not register it even 
though the properties are wortu more than 
Rs 100, it is wholly inoperative S 91 oi the Evi- 
dence Act precludes oral evidence being given in 
such a case It is true that relationship such a c 
partnersh p, landlord and tenant, etc may be 
proved apart from documents embodyng such 
relationship, but not so the facts and terms of a 
partition deed ( Duckworth and Pratts J] ) Mg 
P o Lun v Ma E Mai 1 Bur L, J, 111, 

— S 91 — Sale deed— Non-registration — 

Suit for specific perfomance — Inadmissibility of 
document, See T P Act, S 54 

4 U P L B (I) 59 

S 91 — Unregistered sale deed — 

Property worth less than Rs 100 -Delivery of 
possession Sale deed admissible in evidence as 
an agreement to sell See T P Act, S, 54 

18 N I R 8 

Ss 91 and 92— Unstamped receipt— Proof 

of payment by other evidence 
The more existence of an unstamped receipt 
wh ch is inadmissible in evidence does not pre- 
vent other evidence being given to prove dis- 
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charge by payment ( Hath fax , A J C ) RAM 
PRASAD V Nathu RAM 68 I C 494 

— S 91 — Suit on document — Secondaiy 

evidence not admissible — Effect 

The language of S 91 of the Evidence Act is 
clear and definite and wherever the terms of the 
contract are reduced to writing and that writing 
is, lor an> reason, inadmissible m evidence the 
promisee must lose his remedy, if independently of 
the document, he has no complete cause of action 
{Broadway and Campbell, JJ) Ram Saran Das 
v Tulsi Ram (1922) Lah 417 67 I, C 565, 

— S 91 — Unregistered lease — Admissibi- 

lity in evidence— Collateral purpose 

Evidence that a lease was executed, when 
that lease itself is inadmissible m evidence, does 
not help a party m the absence of proof oi any 
collateral purpose tor which the lease could be 
used, ( Hopkins , 5 M and Fremantle , J M ) 

Jasoda Nandan v Mt Ram Kuar 

4 V P L E (B E ) 48 L, R 3 A 537 (Rev) 

S 92 —Agreement to sell — Ouil agree- 
ment to vary terms — Admissibility 
Where the terms of an agreement to sell laad 
are clear and tormal and a certain sum of money 
was to be paid in four months, evidence of an 
oral agreement cannot be let in to prove that a 
big portion of the money was to be paid on the 
day subsequent to the agreement to sell* {Mad- 
gaikar, A J C) Khemchand RatanchaND v 
Dhalomal 15 8 LB 180 67 I, C 19 

— 92 , 93, and 97— Contract for sale — 

Evidence to prove identity of vendees 

Where a vendor agrees to sell land to several 
named persons and m drawing up the agreement 
of sale the name of one person is men- 
tioned and without naming the rest the word 
others ” is used, there is nothing in the Evi- 
dence Act to prevent evidence from being let in as 
to the persons in whose favour the conveyance is 
to be executed ( Kumaraswann Sastn and Deva 
Doss „ JJ ) Veda Murthi Mudaliar v Jwala- 
pur am Raghvacharlu 42M I J 475 

(1922) M "W N 185 15 L W 371 
(1922) Mad 100 30 M I, T, 177 (H C ) 
65 I C 973 

g 92— Contract for sale of goods— Un 

conditional promise by vendee m writing to pay 
liquidated damages — Contemporaneous oral 
agreement to be excused payment on a conti n 
gency — Eviderce inadmissible See (1921) Dig 
C ofi 548i Subbay yar v £ubbarayalu Iyer 

68 1 C 759 

- — — S 92 — Decree-Oral agreement in dis- 

charge of — Evidence if admissible 
Per Walsh, J Evidence of an oral agreement 
substituting a new executory contract in lieu ol, 
a decree is inadmissible [Piggott and Walsh 
lh\ Lachmi Das v Babakau Kamli Wala Ram 
mm 44 A 25 8 20 A X> J 65 

% (19221 All 13 * L R S A 61 64 I C 990 

— -8 92 — Deed unregistered and un- 
stamped — Oral evidence — Admissibility 
Wheie a partition de^d entered into between 
the parties was neither stamped nor registered 


EVIDENCE ACT (1872), S 22 

and the court refused to admit it in evidence but 
tjok oral evidence of the teims of the partition 

Held that the parties having reduced their 
agreement into writing could not be allowed to 
give oral evidence of ihe contents of that written 
document or of the verbal term* agreed upon 
before the document was executed 19 Bom L 
R 466 applied (Benis, C J, and Piggoit, J ) 
J \i Ram Das v Raj Narain 20 A I J 777 
L R 3 A 533 (1922) All 493 

S 92— Document m writing — Oral evi 

dence to vary terms of — Sale or mortgage 

It is not permissible to a person, who wishes 
to impeach a written document of sale, to assume 
there must have been an oral agreement to recon- 
\ey and ta ask the court to believe that there 
must have been a representation made by the 
obligee to the obbgor that the documeut would 
never be enforced as a sale-deed but treated as a 
mortgage ( Macleod , C J and Shah , J ) Bai Adhar 
v , Lalbhai HiRachand 24 Bom L R 239 

(1922) Bom, 41 66 I C 865 

Ss 92 and 93 —Extrinsic evidence — 

Tenancy — Lease — Existence of — Identification of 
property 

Where there is a dispute as regards 
the identity and extent of the land leased, the 
court can look at the correspondence that prece- 
ded the lease {Rafique and Stuart , JJ ) 
SitaL Rrasad v Badri Prasad 20 A L J 907 

L B 3 A 623, 

S 92 — Mortgage Property mortgaged — 

Oral evidence as to — Admissibility of See (1921) 
Dig Col 549 Bepin Krishna Roy v Jogesh- 
war Roy 66 I C 345 

— *5 92 — Partition— Unregistered deed — 

Oral evidence of factum of partition and nature 
of parties’ possession admissible See Regn Act, 
S 49 64 I C 906 

S 92 — Promissory note— Agreement 

that money was not to be demanded until settle- 
ment of accounts— Admissibility of 

Where a pro note is sought to be enforced ac- 
co dmg to ns lenoi, it is not open to the deits to 
let m evidence an alleged agreement that the 
pro note was executed only as security against an 
apprehended loss and that the accounts had to be 
looked into at a later date so as to ascertain the 
rights of the parties before the pro note could be 
enforced {Lindsay and Stuart, JJ) SRI Ram 
v Firm o Sobha Ram Gopal Rai 

44 A 521 20 A I J. 315 IR3A 453 

4B P L R (A) 153 (1922) All 213 67 I C 513 

— -s 92— Promissory note -Oral evidence 

as to terms and purposes for which advance was 
made (1921) Dig, Col 550 Ba Shein v 
Emperor (1922) L B 10 641 0 33 

g 92 — Sale deed— Oral — Evidence — 

Admissibility as between parties on the same 
side 

Oral evidence to vary, contradict oi add to the 
terms of a written document is rendered inad* 
missible under S 92 of the Evidence Act not only 
betweea the opposite parties but also as between 
the parties on one side inter se t 10 A, 421 , 2b A, 
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337 not foil 45 C 320 foil ( Pratt and Uuckwoith 
JJ ) Maung Ton Gyaw v Maung Po Thvve 

1 Bur L J 160 

S 92— Scope of 

Whether the transactions beginning with a sale 
deed amounted to a mortgage between the 
plaintiffs and defendants Held, it S 92 be applied 
the proviso 1 to that section would admit the evi- 
ence, because it would be a fraud to insist upon a 
claim made by the appellants to property arising 
out of such transactions, when the appellants must 
have known that the plaintiffs were the true 
owners , or if S 92 does not apply the rules of 
equity and good conscience come into play 
(Macleod C J and Shah, J) Mahadeo Krishna 
Parker v Tukaram Chaye Kondya 

(1922) Bom 256 

— — s 92, Proviso (1) — Mj stake —Descrip- 

tion of property — Reference to earlier deed 

Where on a renewal ot a mortgage an item of 
property was misdescribed and there was no pro 
perty satisfying that description belonging to ihe 
mortgagor, reference to the earlier deed of mort- 
gage is permissible to establish the identity of the 
disputed item {Lindsay and Gokul Prasad, JJ ) 
Abdol Hakim Khan v Ram Gopal 

44 A 246 20 A, L, J 53 L B 3 A 81 
(1922) A 42 64 I 0 961 

S« 92 (2) and (4) — Share lists — Registra- 
tion — Necessity lor — Inadmissible only when lists 
are meant to be the final deed ot partition among 
the parties bee Registration Act, Ss 17 and 
49 16 L W 784 

S 92 Prov (2) and (3) — Registered 

deed — Relinquishment ot part of leasehold land 
—Contemporaneous oral agreement regarding 
payment by landlord of a certain sum — Admissi 
bihty m evidence See (192 1 ) Dig Col 551 
Badal Ram v Jhulai 44 A 53 (1922) A 165 

S 92 Proviso 2 — Scope 

The mterlmeated words and figures in an ekrar- 
nama were written after it had beeQ signed by 
the defendant he plaintiff's allegation was that 
there was an agreement made before the execu- 
tion of the ekrarnama, which justified the 
additions to the document which do not alter it 
in the least but merely explain it Held the 
effect on the document would be as if no altera- 
tion had been made, and the tlaintiff would be 
entitled to produce oral evidence of the oral 
agreement 12 C P L R 33 and 6 N L R 1 
followed 44 Cal 154 followed (Halltfa&, A J L ) 
Ganga Prasad v Motiram (1922; Nag 191 

68 1 C 268 

S 92 Prov 3— Scope of— Condition 

precedent — Proof of— Rate of interest— Evidence 
as to 

Proviso 3 to S 92 of the Evidence Act is 
intended to embody the rule that when at the 
time of a written contract being entered into it is 
orally agreed between the parties that the written 
agreement shall not be of any force or validity 
until some condition precedent has been perfor- 
med, parol evidence ot such oral agreement is 
admi Q sible to show that the condition has not 


EVIDENCE ACT (1872), S 93 

been formed and consequently that the written 
contract has not become binding Until that 
condition is performed there is in fact no written 
agreement at all Tne proviso cannot help a 
defendant who wishes to piove a separate oral 
agreement, as to the rate of interest between him 
and the plff, when the document provides for 
interest at a specific rate 20 A L J 247 Rel 
( Lyle A t J C ) Habib Ali Khan v Lala Ram 
Narayan 9 0 I J ?73 4 V P I It (0 C ) 69 
(1922) Oudh 270 68 I C 520. 

* S 92, Provisoes 3 and 4 — 

Wntten agreement — When operative — Party de- 
parting from wntten agreement— Effect of See 
(1921) Dig Col 551 Dina Nath Law v Mftha 
ram NaValrai and Co 64 I C 785 

-S 92 — Proviso 3 — Written contract 

— Parol evidence — Admissibility 

A person is not permitted to vary the terms of 
a wntten contract by proof of a contemporaneous 
oral agreement Under S, 92 Proviso 3 a con- 
temporaneous oral agreement to the effect that a 
written contract was to be of no force at all and 
that it was to impose no obligation at all, until the 
happening of a certain event may be proved It 
may be shown that the instrument was not meant 
to operate until the happening of a given condi 
tion , but it cannot be shown by parol evidence 
that the agreement is to be defeated on the hap- 
pening of a given event 25 C 401, 42 1 C 372 
ref ( Ryves and Gokul Prasad , JJ) £li JawaD 
v, Kulanjan Singh 

44 A 421 20 A L J 247 I R, 3 A. 205 
(1922) A 262 4 U P L E,(A) 182 
66 I, C, 131 

— S 92 (4) — Landlord and tenant — Crea- 
tion of tenancy by registered decd—Teimmation 
of tenancy — Proof of 

Even though a tenancy has been cieated by a 
registered instrument the termination of the ten- 
ancy can be proved otherwise than by a register- 
ed instrument There is no question of varying of 
modifying the teims of the lease in such a case 
{ Teunon and Newbould , JJ t) Akhoy Kumar Gotjs 
v Eradatulia Kazi 64 I C 883, 

— — — S 92 (4)— Mortgage— Oral agreement as 
to terms of redemption— Admissibility 

Where the parties enter into a contract, they 
can substitute another in its place and the sub- 
stituted contract is the one to be looked to, not 
the one which was first entered into If the law 
requires that the substituted contract shall be 
made only in a certain way and in compliance 
with certain foimahttes such as writing and re- 
gistration then unless it is so made, it cannot take 
effect and the old contract subsists (Maung 
Km, J ) U. Kyo v Mg Pan yq 

1 Bur L J 193 

g 93— Ambiguity — Evidence of conduct 

Obiter Where a lease is ambiguous, evidence of 
user under it may be given m order to show the 
sense m which the parties used the language and 
their intention in executing the instrument whether 
the ambiguity is latent or parent (1919) A C, 533 
537 Ref, (Mookerjee and Panton, JJ ) GURty 
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EVIDENCE ACT (1872), S 95 

Prasanna Bhattacharya v Madhusudan 
Chovvdhury 26 C W N 901 

35 C L J 87 64 I C 824 

- Ss 95 and 97 — Ambiguity in deed — 

Extrinsic evide rite — Adimssi bill ty 

Where the description of property sold is such 
that one portion of it applies to the whole ot the 
house but the boundaries given below apply only 
to a portion of the same and both read together 
do not apply correctly either to the whole house 
or to a portion of it, a case of latent ambiguity 
arises Extrinsic evidence is almissible for the 
purpose of solving the question whe her by the 
description of the propel ty taken as a whole the 
intention was to convey the whole house or only a 
portion of it UVazir Hasan , A J C )- Abdul 
Ghani v Ashiq Husain, (1922) Oudh 162 

66 I C 442 

S 96—' Latent ambiguity — Admissi- 
bility of evidence 

When an instrument appears on its face to he 
free from ambiguity, but upor the endeavour 
being made to apply it to the persons or things 
indicated, it transpires that the words are equally 
applicable to two or more persons or to two or 
more things, this is called a latent ambiguity 
In such a case extrinsic evidence is admissible to 
resolve it The principle that when an instrument 
contains an ambiguity, evidence of user under it 
may be given in order to show the sense in 
which the parties employed the language used 
applies to a modern as well as an ancient instru- 
ment (1919) A C 533 , 1906 A C 92, 7 H L, C 
650 Ret ( Mookeijee and Chotzner , JJ ) The 
Chairman perajgunj Municipality v The 
Chittagong Co Ltd, 36C L J 242 

* S 98— Evidence as to meaning of 

a term— Term ordinarily ambiguous— Extrinsic 
evidence of usage if admissible See f'1921) Dig 
Col 552 Raja Jotr Kumar Mukerjee v Jadu 
Nath Bose 26C W K, 1022 64 1 c 693 

— s, 106 (a) — Burden of proof — Inten- 
tion — Offence under S 373 IP C— Onus on 
accused See Penal Code, S 373 

35 C L J 451 

— S, 108 —Picsuniption oj death—Nature 

Though a person who has not been heard ot 
for 7 years is presumed to be dead, there is uo pre 
sump ion as to the time of deatn and if any one 
seeks to establish the precise period at which 
such person died, be must do so by actual evi- 
dence (Das and Buckmll, JJ ) MaHANT RAMRUP 
v+ Lal Chand Marwari 1 Pat 475 

3 Pat, T 352 (1922) P 243 67 I G 401 

— $ 108— Absence for 7 years — Death- 

Presumption as fo, 

When a person has not been heard of for 7 
yea/s ihere is a presumption that he is dead 
There fs no further presumption authorised by 
tbMMdencje Act ( Hopkins b M and Burn , J 
Mt v Manobar LAl v Chunni Nonia 

s E R 3 A 393 (Bev ) 

3 10 &— Death of a pei son — Presump- 

tfOn as to * > „ * 
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There is a presumption in favour of continuance 
of life and it is lor the person asserting death to 
prove it The death ot a peison cannot be presumed 
to have taken place more than 7 years before the 
date of suit calling the question into controversy 
22 Bom L R 77 1 1 Lah 554 foil ( Wilber - 
force , J ) Muhammad Chiragh v Abpul Huq 

64 1 C 468 

S 108 — Presumption of death — No pre- 
sumption as to date of death — Mahomedan law— 
Presumption id, how far applicable See (1921) 
Dig Col, 553 Mairaj Fatima v, Abdul 
Wahid, 43 All 673 

S 110 - Possession — Title — Evidence 

evenly balanced , 

Where there is strong evidence of posbesaon 
on the part of A opposed by evidence apparently 
strong also on the pari of hts opponent B, m 
estimating the weight due to the evidence on 
both sides, the presumption may well be tegarded 
ihat possession went with title {Mookcryee and 
Chotznci , JJ ) Promode Kumar Roy v Madan 
Mohan Laha 36 C L J 396 

S 112— Legitimacy — Presumption 

Before a presumption of legitimacy can arise 
under S 112 of the Evidence Act, all the facts 
specified m the section must be proved (Halltjax 
A J G) Maroti v Bhagi 68 I C 465 

— S 112 — Presumption — * Parentage — 

Marriage 

Where plaintiff claims to recover property as 
the son of B by his lawfully married wife D and 
deft, denies that D ever gave birth to a child, and 
sets up tba* - plff is the son of one S the onus of 
proof is on plaintiff to show that D gave birth to 
him or to any child before invoking the presump- 
tion under S 112 25 A 403 Ref ( Meats , C J 
and Banerjt, f ) Rao Nak Singh Rao v Beti 
Maha Lakshmi Rai 

44 A. 470 20 A I. J 274 U 3A 235 
(19*2) All 214 66 I C 902 

— , — — ™ s, 114 — Accomplice — Corroboration of 
testimony— Blood marks , 

The discovery ol blood marks on the pe»s«u 
and m the i ouse of the accused ns well as bis sus 
P’cious conduct immediately after the murder 
wete held to be sufficient corroboration of the 
evidence of the accomplice ( Sir Shadi Lah C J» 
and Mott Sagar J) Ghulam Hussain v 
Emperor, 4 Lah L J 405 

g 114 —Accomplice — Tesitmony of — 

Weight due to — Presumption , 

An approver’s evidence is in itself tainted evi- 
dence though m some cases it may be worthy of 
belief for various reasons but the uncorroborated 
statement of an approver taken at the end of the 
trial is and must be of no value whatever {Shadi 
LaU C J and Wilberforcc, j ) Sunder Singh v 
Emperor 4 Lah L J 284 

S 114 — Account books — Non production 

— Effect — Delay in suit 
Where m a sun on a prom’ ssory note for a 
very large amount it was alleged the plaintiffs 
| weie professional moneylenders, but they pro- 
I duced no account books, held their busmesS must 
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EVIDENCE ACT (1872) S 114 

have been a small one earned on with practically 
no capital. 

Where the defendant repudiates the signing of 
the note, but still the su t is brought only much 
later almost at the expiry of the per sod ot limita- 
tion, the transaction has to be loosed upon with 
suspicion (Sir John Edge ) Data Ram Jani v 
Mt B^sant Kunwar (1922) P C 378 

— S 114 — Document creating obligation 

produced by obligor — Onus of proof— Shi < ting 

of 

Under S 114 (1) of the Evidence Act it is open 
to the court to presume that if a document creat- 
ing an obliga ion is xn the hands of the obligor, 
the obligation is discharged But in raising such 
a presumption the couit has to take into regard 
any facts or circumstances indicating that it 
might have been stolen The burden shihs as the 
evidence is developed and when both the parties 
produce their evidence, the question on whom the 
initial onus lay ceases to be of much importance 
(Kuiihnya Lai , / C) Ram Nath v Raggha 
Sahi 25 0 C 125 (1922) Oudh 211 

68 I C 892 

S 114— Official acts — Pi esutnption — 

Objection to jurisdiction 

The presumption is that official acts are legally 
performed and where the jurisdiction of a settle 
ment officer has not been questioned in the trial 
court, it must be presumed that he acted 
regularly and within his jurisdiction ( Coutts 
and Ross, JJ ) B\Bu Balgobind v Rai Behari 
Dal (1922) Pat 114 66 I C, 471 

3 Pat I, T 617 

S 114— Notice under Bengal Cess Act — 

No presumption as to compliance wuh formali- 
ties See Bengal Cess Act Ss, 5, 41, 52 and 64 

(1922) Pat 167 ! 

g 114 — Presumption — Ambiguous spe 

ctal covenant -Mortgage, See (1921) Dig Col 
554 Bhup Singh v Lazim Singh. 

65 1 C 121 

S 114 — Presumption — Continuance of 

existing state of things 

Proof of the existence at a particular time of a 
fact of a continuous nature gives rise to a rebutt* 
able presumption within logical limits that it 
existed at a subsequent time or has previously 
existed The limits of time within which the 
inference of continuance possesses suffic ent 
probative foice to be relevant must obviously vary 
with each ca^e— always strongest in the begin- 
ning, the inference steadily diminishes m force 
with the lapse of time at a rate proportionate to 
the quality of permanence belonging to the fact in 
question until it ceases or perhaps is supplanted 
by a directly opposite inference To put the 
matter shortly, it will be inferred that a given set 
of facts or set of facts whose existence at a parti- 
cular time is once established m evidence, cont 
Unues to exist as long as such facts usually exist 
The inference of continuance, whether backwards 
or torwa r <fs, whether upwaids or downwards, is 
of ^ctan<} therefore be rebutted 
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(Mookerjee and Cuming, JJ ) Secretary of 
State for India v Upendra Narain Roy 

36 0 I J 336 

S 114 — Presumption of death 

Where among s me relations the evidence on 
the question who died first is quite evenly balanc- 
ed, the court is entitled to say the probabilities 
are m favour of the younger man surviving the 
elder (Macleod, C J and Shah , J ) Kulkarni v 
Laxmibai (1922) Bom 347 

S 114, Uln (a) — Stolen article — Posses- 

swn 40 days later — Inference 
The fact that some 40 days after a dacoity one 
of the stolen articles was found in the possession 
of a person, would not lead to thenecessaiy in- 
ference that he took part m the dacoity ( Ryves , 
J ) Ramhit v, Emperor 

L R 3 A 50 20 A L J, 178 
65 I C 849 23 Cr L J 193 (1922) All 214 

Ss 114, Illn (b) and 133 —Accomplice 

— Evtdetice of — Corroboration— Necessity for 
S 133 of the Evidence Act contains the rule of 
law regarding the testimony of accomplices and 
S, 114, Illn (b) is merely a guide to assist the 
court though in a vast majority of cases, prud- 
ence requires that there should be corroboration 
No bard and fast rule can be laid down to re* 
gulate the extent and nature of the corroboration* 
this being dependant ent rely on the circumstances 
of the case ( Scott Smith ana Broadway, JJ,) 

Narain Das v Emperor 3 Bah. 144 

4 1, U 91 (1922) Lah 1 68 I C 113 
23 Cr L J 513 

S 114, Illn (b) — Accomplice-Evidence 

— Corroboration — Several statements implicating 
same persons 

In cases where a large number of persons 
have been arrested by the police and confessions 
are obtained one afier the other, it is likely 
enough that those confessions should agree 
Each man would be likely to name as fair as 
possible those persons who have already been 
named m the previous confessions It may, of 
course, be said that when a man confesses he 
does not necessarily know the details of the pre- 
vious confession made by another accused, but it 
does not necessirly follow that he should be un- 
able to ascertain what persons have been im- 
pheated m the previous confessions, from the 
subordinate police officers concerned with the 
investigation oi t jc case. Consequently the fact 
of any particular person having been named m 
the confession of more than one of the co ac- 
cused is not a sufhcently reliable corroboration 
of the statement of the approver, ( Chevts J ) 

Lala v Eyiperor 4 U P L R (Lah ) 88 , 
34 P X R 1922 65 I C 622 23 Cr L J. 158 

S, 114 Uln (b) — Testimony of accom- 
plice - Corroboration — Necessity for — English and 
Indian Law 

The law in this country regarding corrobora- 
tion of an accomplice’s evidence does not differ 
from the English law Corroboration need not be 
required in every detail of the crime, otherwise 
tl e testimony of the accomplice would not be 
essential to the case but would be mei$ly ccm* 
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EVIDENCE ACT (1872) S. 114. 

firmatory of other and independent testimony 
The corroboi atioti must be by some evidence 
other than that of an accomplice and therefore 
one accomplice’s evidence is not corroboranon 
ot the testimony ot another accomplice Evidence 
in corroboration must be independent testimony 
which affects the accused by connecting or 
tending to connect him with the crime, The 
nature of the corroboration necessarily varies 
according to the particular circumstances of the 
offence charged It would be dangerous to 
formulate the kind of evidence which would be 
regarded as corroborative except to say that 
corroborative evidence is evidence which shows 
or tends to show that the story of the accomplice 
that the accused committed the crime is true, not 
merely that i he crime has been committed, but 
that it was committed by the accused. Corrobor- 
ative evidence need not be direct evidence that 
the accused committed the crime It is 
sufficient if it is merely circumstantial evidence 
of his connection with the crime. (Kotval, A J.C ) 
Kisan Raghuji Charan v. Emperor 

(1922) Nag 172 67 I. C. 343 : 23 Or. L. J. 391. 

S. 114 (Illn, e) — Identification patadc — 

Presumption of regularity of. 

The presumption under S. 114 of the Evidence 
Act is hardly sufficient to satisfy a court that such 
precautions have been taken as to render an 
identification truly valuable. { Harrison , J.) 

Kallu v. Emperor. 4 Lab L J, 448 : 

(1922) Lah. 31 : 67 I. C 721 : 23 Cr. L J. 449 : 

4U.P.I B. (Lah.) 95. 

S. 114 Illn (e) — Judgment silent on point 

raised in the memo oj appeal — Presumption. 

Where an appellate judgment is silent on a 
point wh ch is specifically mentioned in the 
grounds of appeal, the inference can be drawn j 
that it was given up. To hold otherwise would be 
to contravene S. 114, and to presume that the 
court faded to do its duty, [Abdul Raoof and 
Harrison t JJ). Abdul Karim v. Thakar Ram 
Jaggu Ram. 68 I. C, 740, 

S 114 (g) — Suppression of documents 

—Presumption, bee (1921) Dig. Col. 555. Kali- 
kanand Singh v. Raja Shivanandan Pd- Singh 
3 Pat L T. 149 * (1922) P 122 . 

S, 114 (Illn. h) — Non-production of 

papers by Crown — Adverse inference. 

Where documents relevant to the case are with 
held by the Crown, the Coun will be justified m 
drawing an adverse inference against the Crown. 
[Mookerjee and Cuming , JJ.) Secretary of 
State v. Upendra Narain Roy, 36 C. L. J, 336, 

Also 36 C. L. J. 346. 

— S. 114 (Illn, h) — Crown — Non -production 

of material evidence* 

Where the Crown withholds relevant documents 
in its possession, the Court will draw an inferene 
adverse , to it. 40 M. 402 Ref. ( Mokerjee and 
ChofznerJJ*) Raja Sreenath Roy v. Secretary 
of State for India 36 C. U 3 345 

-S. Xlb.'r’Attestatign Effect of— Not 

an estoppel , 


EVIDENCE ACT (1872). S. 115. 

Attestation of a deed by itself estops a man 
from denying nothing whatever excepting that he 
has witnessed the execution of the deed. It 
conveys neither directly nor by implication, any 
knowledge of the contents ot the documents. To 
operate as estoppel, the signature must be shown 
by independent evidence to have been meant to 
involve consent to the transaction. [Lord Buck- 
master.) Pandurang Krishnaji v. Markendeya 
Tukaram, 42 M L J. 436 : 26 C W. N. 201 : 

18 N. L. B 1 : 20 A. L. J 305 : 

5 N. L J. 6 : 15 L. W. 486 : 

35 C. L. J. 409 : 30 M. L. T 249 : 

24 Bom. L B. 557 : 65 I C. 954 : 

(1922) P.C 20 : 49 I A. 16 (P.C.) 

S. 115— Estoppel by conduct — Adoption 

— Representation — Change ot position— Prejudice 
to adoptee— Subsequent denial of adoption, See 
Lim, Act Art, 91 and 120. 20 A L J. 945. 

S. 115 — Estoppel by conduct - Building 

on land — Knowledge— Improvements — Silence of 
landlord . 

The estoppel under S. 115 of the Evidence Act 
may arise by reason of either a declaration, an 
act or an omission, but in either case there must 
be an intention on the part of the person against 
whom the estoppel operates to cause or permit a 
belief in the mind of another. In the case ot a 
mere omission no such intention can well be im- 
puted unless the hue facts are known to the 
person whose omission is in question, but where 
there is a deliberate declaration or act causing or 
permitting such belief and inducing another 
to act upon it, it must be presumed 
that such declaration or act was intended to have 
its ordinary and natural effect upon the mind and 
actions of the other party. 20 C 296 (P C) Ref. 

Where a tenant builds on land leased to him 
under the impression that he has a permanent 
lease of the same and the landlord encourages him 
to do this, the latter is estopped from asserting 
that the lease was an annual one. The rule of 
law applicable to the case is this. If a man under 
a verbal agreement with a landlord for a cer- 
tain interest in land or what amounts to the same 
thing, under an expectation, created or encour- 
aged by the landlord, that he shall have a certain 
interest takes possession of such land, with the 
conbent of the landlord and upon the faith of such 
promise or expectation, with the knowledge of the 
landlord and without objection by him, lays out 
money upon the land a Court of equity will com- 
pel the landlord to give effect to such promise 
or expectations. 21 C. W N. 903; 4 C W.N. 462 ; 
23 W R. 399 ; 29 B. 580 Ramsden v. Dyson . 
(1866) 1 A. C. 129, Rel. ( Miller , C J. and MulUck , 
J.) U E Ralli v. A, H. Forbes. 

3 Pat. L. T. 467 : (1922) Pat. 209 : 

4 V. P. L. B, {Pat.) 43 ; (1922) P. 258 : 

67 I. 0. 744. 

S. 115 —Estoppel by conduct — Description 

of status of tenants in rent receipts . 

Where in rent receipts given by the agent o£ 
the Zemindar the tenants, are described as oc&i- 
! pancy tenants, in tne absence of evidence to show 
i that the agent had power to confer occupancy 
rights, the Zemindar is not estopped from assert- 
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in g that the tenants had no occupancy rights. 

( Burn P S . M ) Mt. Kamla v . Misri Lkl. 

L. R. 3 A 517 (Rev). 

S. 115 — Hindu reversioner — Alienation 

by widow — Gift — Widow and reversioner joining 
in a gift — Subsequent suit to set aside gift See 
(1921) Dig. Col. 577- Mahadeo Prasad Singh 
®. Mata Prasad 44 A. 44 : (1922) All. 297 (A). 

S 115 —Inconsistent F fleas — Smt for 

rent — Subsequent denial of tenancy 
A person who successfully sues another for rent 
cannot subsequently be heard to impugn that the 
deft, was a tenant. ( Das and Buckmll , 77.) 
Jitan Mahton v. Lala Bhagwan Sahai. 

64 I. C. 262, 

S. 115— Inconsistent pleas — Identity 

of land, 

A party who asserted, all along that the lands 
could be identified, cannot turn round and asset t 
the contrary on appeal after judgment was given 
against him by the Court below. (Adamt and 
Ross , J7,) Chulai Mahto v. Surendra Nath 
Chatterjee. 1 Pat 75 ' 3 Pat. L. T. 17 . 

(1922) P 224 : 65 I. C. 616 23 Cr. L J. 152 

S 115 — Estoppel — Minoi— Execution of 

pronote representing himself to be major— Suit 
on pronote. See (1921) Dig. Col. 557 Jasraj Bas- 
TIMAL v, SADASHIV MAHADEO. 

46 Bom. 137 . 64 I. C. 457 

S. 115 — Parties and representatives— 

Purchaser at execution sale affected by the same 
rule of estoppel as judgment debtor. See T. P. 
Act, S. 41. 26 C W. N. 436. 

S. 115— Estoppel — Person claiming title 

under another — Representation of fact— Know 

ledge. 

Where A and B convey property to C making 
him believe that they are sole owners of the 
property and C acting on that representation 
takes the property for consideration, A and B are 
estopped from asserting the title of a third person 
to the property even though C has transferred 
the property to D who was aware of the title of 
that third person. (Greaves and Ghose 77.) 
Saroda Prosad Banerjee v. Gosto Behari 
Hazra. 36 C. L. J. 78 

S, 115— Representation — Mistake of fact 

—Effect of. See T. P. Act, S .41. 

65 I. C. 477. 

S. 115— Estoppel and Res-judtcata — 

Difference between — Principles underlying. See 
C. P. Code, S. 11. (1922) Pat. 33. 

S. 115 — Estoppel — Statement-— No pre- 
judice . 

A person cannot use as an estoppel a statement 
by which he has been in no way misled or indue 
«d to alter to his own detriment his previous 
position ( Hopkins , S. M. and Burn, J . M,) Bhag- 
wan Singh v- Daulat Ram. 

I R. 3 A. 173 (Rev). 

•- — — — S. 116 — Estoppel — Landlord and tenant 
— 4 Execution of lease . 

Y— 38 


EVIDENCE ACT (1872), S 118. 

Whatever may have been the nature of a per* 
son's possession prior to a lease, once he takes a 
lease-deed in respect of the land from anotbei, 
he is thereafter estopped from denying the title of 
his lessor. (Rafiq and Stuart, JJ) Sital 
Prasad v. Badri Prasad. 20 A. L. J. 907 : 

L R. 3 A. 623. 

S. 116— Estoppel — Land-lord and ten- 
ant — Third parties not affected. 

Persons not claiming possession of land under 
the tenant aie not estopped from denying the 
title of the lessor. Tadman v. Henman (1893) 

2 Q B. 168 Ref. ( Stuart and Kanhaiya Lai , 77.) 
Maharaja of Jupur v, Surjan Singh 

44 All. 671 : 20 A. L. J. 615 : I. R 3 A. 392 : 

(1922) All. 333. 

S. 116— Landlord and Tenant — Cove- 
nant for quiet enjoyment— Eviction by title para- 
mount— Estoppel. See (1921) Dig Col. 559 Ram 
Chandra Chatterjee v t Pramatha Nath 
ChattERJL 35 C. L, J 146 (1922) Cal 237. 

S. 116 —Landlord and tenant — Denial 

of title-Duty to sm render possession . 

A tenant in possession cannot, even after the 
expiration of his lease deny his landlord’s t tie 
without actually and openly surrendering pos- 
ession to him. Once the relationship of landord 
and tenant is established the tenant must surren- 
der possession before he can set up a claim to be 
the real owner 123 P. R 1919 foil. ( Broadway , 7 ) 
Allah Bakhsh v Lal Khan. 67 1. C. 269 

S. 116 — Landlord and Tenant — 

Kabuliyat— Binding nature of. See (1921) Dig. 
Col 560 Midnapore Zemindary Co*, Ltd v. 
Naresh Narain Roy 

49 Cal 37 . 65 I, C, 833 : (1922) Cal. 345. 

S. 116 — Landlord and tenant-Payment 

of rent— Denial of title— Estoppel. 

A tenant is not estopped from questioning the 
title of a landlord from the mere fact that he had 
paid rent to him as the recorded Malguzar 11 C. 
519 foil. ( Mitra A.J. C.) Seth Sagun Chand v. 
Lala Chhabibram. 18 N. L R. 11 : 

(1922) Nag, 60. 

S. 116 - Landlord and tenant— Suit for 

declaration by tenant— Maintainability. See Sp, 
Rel. Act, S. 42 4 Lah. L. J. 207. 

S 118 — Examination of witness of 

tender years — Procedure , 

It is of very great importance that when the 
evidence of a child of tender years is adduced, 
the Judicial Officer should, for the sake of pre- 
caution, ascertain as a preliminary measure, by 
means of a few simple questions, whether the in- 
telligence of the child is such that (whether 
sworn or not) it is capable of giving testimony 
which is patent ol credit ; and it is 
desirable that something should, at the com- 
mencement of the lecord of the evidence of the 
witness of this character be entered to show that 
such a test has been in fact made. It may turn 
out in the course of the examination at the trial 
that the test has been a fallacious one and that 
the evidence which the child gives is not intelli- 
gible and in suqh a case, it is always open to the 
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Judicial Officer to say that he cannot accept the 
evidence which the child is giving. On the other 
hand there is no obligation imposed by law 
upon a judge definitely to make on the record any 
endorsement of his own as to a child’s capacity, 
and when he has clearly relied upon the evidence 
given, it is idle to suggest that he could have been 
other than thoroughly satisfied as to the capacity 
of the chi’d to give intelligible testimony. ( Buck - 
mil, J,) Panchu Choudhry v. Emperor. 

8 Pat. L- T. 649 : 661. C. 73 : 

23 Cr. L. J. 233 

S. 120 —Party as witness — Weight to 

he attached to evidence — Tests of , 

Per Booker) ee , /, There is no inflexible rule that 
if a party, plaintiff or defendant, gives bis testi- 
mony, he must be disbelieved, because he is a 
party to the suit, such a rule, it adopted, would 
nullify the provisions of S 120 of the Indian Evi- 
dence Act, which provides that in all civil procee- 
d 1 * i -*s the parties to the suit shall be competent 
v it nesses When a plaintiff has deposed in support 
of his case, his testimony must be scrutinised in 
the same manner as tha* of any other witness ; 
and the court is free to attach to the evidence that 
amount of weight wirch it appears to deserve, 
from his demeanour, deportment under cross 
exam •nation motives to speak or hide the truth, 
means of knowledge, powers of memory and other 
Jests by wffich the value of a statement of a wit- 
ness can be ascertained if nol with absolute 
certainty, yet with such a reasonable amount of 
conviction as ought to justify a man of ordinary 
prudence in acting upon those statements {Mooker- 
jec and Buckland , //.) Jogendra Krishna Hoy. 
v. Kijrpal HaRSHI & Co 49 Cal 345 * 

35 C L. J 175 . 68 I. C. 993 

— S* 124 -Privileged document — Who is 

to decide — Statement made to Court of Wards by 
proprietors — Disclosure 

On a proper construction of S 124 Evi- 
dence Act, it is quite clear that it is for the court 
to decide whether or not a particular document 
for which privilege is claimed is a communica- 
tion made to a public officer in official confidence. 
If the court decides that it was so made, that it 
has no authority to compel the public officer to 
produce it, for according to the section the pubbc 
officer, himself is the sole judge as to whether its 
disclosure would or would not be in the public in- 
terests. 

Where a proprietor wants his estate to be taken 
over for management by the Court of Wards, 
statements made to the Collector showing finan- 
cial position, particulars of liability,, etc. are pre- 
vileged communications and their disclosure 
cannot be compelled. 32 Mad. 62 f 26 Cal. 281 
refd. to. [Rafiqite and Lindsay , JJ.) The Col- 
lector OF JAUNPUR V. jAMNA PRASAD. 

44 All. 360 : 20 A L. J. 140 : L R.3A. 134 . 

4 TJ. P. L E (A) 50 * (1922) All 37 . 
^ , 661 C 171* 

’ ^7 -8. ' 133 — Accomplice —Statement of— 

* CorrSofation } necessity for — What is cor rob ora* 
tidn, 1 *“ / * 

An approved may be telling the truth and it is 
" j^uite probable that he himself had a hand in the 
lpurd§r but his statement a$to who Jus accomp- 


EVIDENCE ACT (1872), S. 155. 

1 ices weie must be corroborated by reliable evi- 
dence before it can form the basis of a convic- 
tion. 

Tho corroboration offered in this case was the 
statement of two men who aoparently new some- 
thing about the matter from the vety beigmning 
but refused to make any statement until the third 
day of the police investigation The delay may 
be due to their reluctance to implicate the accused 
after they bad promised not to give information, 
but it was obvious that statements obtained after 
such a long delay must be regarded with sus- 
picion ; and these witnesses may possibly be 
scheming themselves at the expense of innocent 
men. 

Even if these witnesses bear no enmity to 
the appellants and are i elated to them, the long 
delay in making their statements makes their 
evidence liable to grave suspicion. ( Chevis , C. 
/. and Le Rossignol , J ) Fatta v. Emperor. 

2 Lah. L. J. 296 . 67 I. C 828 (2) * 
23 Cr I. J. 476 

Ss 148, 148 and 152 — Impeaching 

ciedit of witness— Indecent or scandalous ques- 
tions — Power of court to disallow- 

A certain lady from whom deft, alleged that he 
derived title was examined on commission and 
the plaintiff’s pleader cross examined her on the 
point whether she had nobbeen kept by a stranger. 
The object of the cross-examination was to show 
that the lady did not inherit her husband’s pro- 
perty on account of her unchastity. The Court dis- 
allowed the question without recording any reason 
Held , that the court below ought to cons’der, 
whether having regard to the plaint, the petition, 
and the issues framed, the question as it stood 
was relevant, and if not whether the question was 
allowable having regard to Ss 146. 148 and 152 
of the Evidence Act (Pndeanx, A, J. C.) Pandu 
v Abdul K\dar 5 N. L, J. 138 : 

65 I. C 693 : (1922) Nag. 109. 

.3, 154 — Party called as witness 

by opposite party — • Cross examination — 
Hostile witness. See (1921) Dig. Col. 561. Luchi 
Ram Motilal v. Radha Charan Poddar. 

49 Cal 93 : (1922) Cal. 267 ; 66 I. C. 15. 

Ss. 155 and 1— Use of Police diary by 

investigating Officer— Corroboration, 

The investigating police officer when in the 
witness box was asked about a certain date and 
the names of certain persons and the court direct- 
ed him to give the date and the names from the 
Police diary. This the witness did. Thereupon 
the defence asked for an inspection of the whole 
diary This was not allowed; but the Magistrate 
offered an inspection of the date and the names in 
respect of which the witness had refreshed his 
memory from the diary. This, however, was 
refused. Held that there was nothing illegal in 
the course adopted by the Magistrate. There is 
nothing in the law which entitles the defence to 
an inspection of anything more than that portion 
of the diary from which the witness refreshed his 
memory. (Coutts aud Das JJ.) Lachmi Singh v . 
Emperor, 3 Pat. I. T. 562 : (1922) P 562 • 

68 X. C. 623 ; 23 Cr. D* J* 591, 
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.s. 157 --Deposition before committing 

magistrate— Coir oboration — Statement be foie in- 
vestigating officer— Admissibility— Cr. P Code , 
5. 283. 

The effect of S 288 Cr P Code is to place the 
deposition of a witness before the committing 
Magistrate exactly on the same footing as the de- 
position in the Sessions Court. It is ‘‘testimony’” 
within the meaning of S. 157 of the Evidence Act 
and statements made by the witness before the 
investigating officer are admissible for the purpose 
of corroborating such “ testimony,” It is in the 
discretion of the Sessions Judge to believe and 
act upon the statements before the committing 
Magistrate m preference to contradictory state- 
ments made before himself on the ground that 
the former are corroborated by the statements j 
made before the investigating officer [Ayhng and 
Odgers, JJ.) Velliah KoNE In re, 

45 Mad. 766 . 43 M. L. J 222 : 

(1922) M W. N 506 : 16 I W 239 : 

31 M. L. T. 175 (H. C.) 

— — S, 157 —Petition — Contents of — Admis- 

sibility. 

Per Sanderson , C. J. — A petition put m by a 
client for adjournment on the ground that the’r 
pleader could not appear on account of “hartal” 
is admissible in evidence in proceedings under 
the Legal Practitioner’s Act, under S 157 of the 
Evidence Act in corroboration of the evidence 
which the witness had alieady given at the time 
when his attention was directed to its contents 
and when he said the contents were true to his 
knowledge. 

Per Woodroffe , J The petition is improperly 
used, for the question by which it was made evi- 
dence was a leading one. But this rather goes to 
the weight of the evidence so elicited than inadmis- 
sibility. The petition is evidence of a step taken 
in the proceedings and would be corroborative 
in nature. ( Sanderson , C. J. Woodroffe and 
Mookerjee , JJ ) Emperor v. Rajani Kanta 
Bose. 49 Cal, 732 : 26 C W. N. 589 : 

35 C L. J. 356. 

— S 158 (3) — Previous statements of wit- 

nesses not made on oath— witness going back on 
those statements at the trial — Statements if can be 
sued against the accused. (1921) Dig. Col. 561 
Malaya Goudan in re. 42 M, L j 278 : 

66 I. C 326 : (1922) Mad 303. 

S. 159— Refreshing memory— Police 

diary— Duty of witness, See (1921) Dig Col 562. 
Harkkoo v. Emperor. 65 I C. 575 : 

23 Cr L. J. 143. 

- Ss. 159 and 160 — Refreshing memory 

— When allowed. 

When a written record brings to the mind 
of a witness neither any recollection of the facts 
mentioned in it nor any recollection of the writ- 
ing itself but which nevertheless enables him to 
swear to a particular fact from the conviction of 
his mind on seeing the writing wMch he knows 
to bs genuine, the witness may be allowed to 
refresh his memory by looking at the record. 
[Newbould and Suhrawardy , JJ.) Abdul Salim 
v Emperor. 49 Cal. 573 ; 35 C. L, J. 279 : 

26 C. W. N. 680 : (1922) Cal. 107 : 69 1. C. 145 ; 

23 Cr t X, J, 657, 


EXECUTING COURT. 

S. 165 — Suspicion— Not a ground for 

judicial decision See (1921) Dig Col. 563 
Luchiram Motilal Boid v Radha Charan 
Poddar. 49 Cal. 93 : (1922) Cal 267 : 66 I. C. 15, 

EXCESS PROFITS DUTY ACT, Ss 2 and 3— 
Income from racing — Money received from 
non-members liable to tax See (1921) Dig, 
Col 568 Calcutta Turf Club v. Secretary of 
State. 48 Cal. 844 : 66 I. C 473. 

Ss. 4, 5 (b) and 6 (1) (b) — Incom Tax Act, 

S 2 (1) — Capital employed m the business — 
Meaning of — Moneys invested in shares in public 
companies and Government securibes— Money 
lent and advanced. See (1921) Dig Col. 565 
Martin and Co v. Secretary of State. 

67 I. C. 909. 

EXECUTING COURT — Decree- Validity of— When 
open to question in executing court — Remedy by 
suit . 

An executing court cannot go behind the decree 
or enquire into the jurisdiction of the court which 
passed the decree. 43 M. 675 foil. 44 C 627 not 
foil Where alter the preliminary decree is 
passed the mortgagor dies and without bringing 
on record his legal representative a final decree 
is passed, the decree is a nullity and its validity 
can be impeached in a subsequent suit fer 
declaration and injunction. 13 L. W. 290 ; 21 A. 
16, 4 Pat L. J. 240 Ref ( Ayhng aud Odgers, JJ.) 
Samj Mudaliar v. Muthiah Chetty 

16 L.W. 314 : 43 M. L. J 293: 

(1922) M. W. N. 597. 

Decree binding on — No power to go 

behind decree 

The Court executing a decree must take it as it 
stands. It has no power to go behind the decree, 
in other words, it cannot entertain any objection 
as to the legality or correctness of the decree, tue 
reason being that a decree, though it may not be 
according to law, is binding and conclusive bet- 
ween the parties if not appealed from. ( Broad- 
way , J ) Ram Das v. S, P. Nitto. 

4 U. P. I. R. (Lah) 93 : 67 I. C. 753. 

Duty of— Decree to be executed as it 

stands. 

It is the duty of the executing court to execute 
the decree as it stands and it is open to the Court 
to direct something to be done not directed by 
toe decree on the ground that literal compliance 
with the decree was impossible. An executing 
court has no right to d rect a decree holder build 
a bund at any point other than that provided by 
the deerte. ( Scott Smith , J .) An Mahomed v . 
Jahan Khan. 65 I, C* 126, 

— Duty of — Not to alter or amend decree 

but to execute it as it stands. See (1921) Dig. 
Col 567 Kara Singh v. Lachhman Das, 

67 I. C, 940. 

powers of — Adjustment , 

The executing Court is not competent to enlarge, 
extend or modify the decree even by consent ot 
parties subsequent to the decree unless it is in 
adjustment of the decree contemplated by O 21, 
R 2, 16 W. R, 275 ref. to. {Walmsley and Suhra- 
wardy , JJ.) SURADHANI DUTTA V . SlTTO 

(1022) Cal, 311, 
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Powers of— Decree to be executed as it 

is See Decree— Execution. 35 C L J t 339. 

Powers of— Decree to be executed as it 

stands —Court cannot go behind the decree, See 
(1921) Dig. Col 567 Gumanij Dhirajiv Vish- 
VANAT I Parbhu. 46 Bom. 243 : 

(1922) Bom 195 : 69 I C 55. 

Powers of — Mortgage decree— Death of 

party . 

If a decree is passed against a dead person, the 
executing court can treat it as a nullity. Where a 
decree for sale is objected to in execution on the 
ground that it was based on a preliminary decree 
passed against a dead person, the executing our t 
cannot treat the decree as a nullity, though they 
it might be a good ground for setting aside the 
decree, ( Piggott and Walsh , JJ .) Ram SarUP v. 
Narain Das. 20 A L. J. 1008 

Powers of— Mortgage decree — Execution 

— Costs claimable in final decree, if can be award- 
ed in execution See C P.*Code, S. 11 — Execu- 
tion Proceedings 20 A. L. J. 170- 

- — Powers of —Not to nullify the effect of 

decree but to give effect to it. See Execution, 
Rent Decree 26 C. W. N. 708 

* Powers of —Objection to validity of de- 

cree— Inquiry into— Objection that decree was 
void See (1921) Dig. Col 568. Bindha Chal 
v Nawal Raj. 64 I. C. 927. 

Power to go into— Validity of decree , 

An executing Court cannot decide whether a 
particular amendment ot a decree is ultra vires 
or otherwise. (Gf eaves and B . B. Ghosh , JJ ) 
Rajakoti Kumar Mukerji v. Tincowri 
ChaKraburti. (1922) Cal. 136 

Validity of decree - Power to go into— 

Decree passed without jurisdiction— Power of 
executing Court to refuse execution. See Agency 
Rules. 16 L. W. 669. 

EXEUTION — Instalment decree — Payments under 
Appropriation — Barred instalment. 

Where money is payable in instalments under 
a decree and on default of payment of two conse- 
cutive instalments, the decree holder is given the 
right to sell the property, it would be the duty ot 
the Court when instalments are paid, to appro- 
priate them to the earliest instalment unpa’d. 
The debtor cannot allow such earlier instalments 
to .remain unpaid, unless at the time he makes 
the payment the instalment was already barred 
by limitation. ( MacLeod , C.J. and Coyajee„ J t ) 
Ranmant Timaji Desai v Raghavendra Rao. 

46 Bom. 848 : 24 Bom. I>. R 410 : (1922) Bom 237. 

67 I. C. 847. 

— — Mesne profits— Decree for, silent as to 

interest — Power of executing court to award 
interest at Court rate. See C, p. Code, S, 2 (12). 
^ ^ 5 J 20 A. L 3 343. 

i'? ; i 

* ■ 1 '-‘- P artition decree— Right of deft, to carry 
Oh pehikng elution. 

Where the ptff. applies for execution of a 
partition decteebaf proposes to drop the execu- 
tl<w* proceedings on the building which was the 


EXECUTION SALE. 

subject of the partition being burnt down, it is 
open to the deft, to insist on the execution being 
carried on and the site being divided and put in 
possession of the parties according to the decree 
( Macleod , C. J. and Coyajee, J.) ChuNI Lal 
Jamnadas v. Mul Chand Harjibandas 

24 Bom. L. R. 440 : 67 I, C. 417. 

Rent decrees —Sale of property under 

earlier— Subsequent decree if can be executed 
personally. 

Where two compromise decrees for tent were 
passed against the tenant which provided for 
sale of the tenure and under the earlier decree 
the property was sold, and then the decree holder 
applied to execute the second decree against the 
person of the debtor 

Held in execution proceedings the court can- 
not go behind the decrees, but if possible give 
effect to both , the second decree having been 
passed before the sale, the sale must be deemed 
to have taken place subject to the second decree, 
andheene the decree-holder must pioceed m the 
first instance against the property itself [Wood- 
roffeand Ghose, JJ ) Ratan Lal Biswas 
Nafar Chandra Pal. 26 C. W. N 708 

— Right to— Decree for specific perfor- 
mance— R-ght of deft, to apply tor execution. 
See C. P Code S 2 (*•?) 24 Bom L R. 496, 

EXECUTION PROCEEDINGS — Order in— Notice 
to parties— Necessity for 

No order to the prejudice of a party can be 
passed without giving Irm an oppor- 
tunity of being heard. (Jwala Prasad and Buck 
mil, JJ.) Gower Chandra Roy v. Janardhan 
Prasad Tbakur. 68 I. C. 337. 

Payment of decree amount out of court 

to persons other than decree holder— Application 
to set aside— Procedure. See C. P. Code O. 2l, 

R. 1. 20 A. L J 353. 

P ailure to plead limitation in the pre- 
vious application — Effect of. 

Whei e in the course of a previous execution 
proceeding, it was open to the judgment-debtor 
to plead limitation, but he failed to do so, he 
would be precluded from raising the same in a 
subsequent application which is within time from 
the prior application 3 Cal. 51 , 21 Mad. 669 
folld [Ranliatya Lal t C. J ) G\nga Din v t Dip 
Singh. 25 0. C. 13 : (1922) Qudh 117 : 

68 I. C 267. 

Res-judicata— Applicability of C. P. 

Cede, S» 11 Expls. IV and V, See C. P, Code 

S, 11 Expl. IV and V, 3 Pat. I». T. 403. 

Withdrawal of, by decree holder- Effect 

of— Court not entitled to sell — property of Judg- 
ment debtor in execution after such withdrawal. 
See C. P.Code O. 23, R. 1. 3 Pat. L. T 445. 

EXECUTION SALE - Completion of— Bids— Knock* 
mg down of property — Acceptance of bid by 
Nazir — Resale of property — Order for— Pi o* 
pnety of . 

An execution sale was held by a Court Nazit 
who accepted a bid and the deposit of 25 p, <s£of 
the purchase money . After the property had been 
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knocked down another trdder applied to the court 
which ordered a resale. Held that the sale was 
not concluded when the property was knocked 
down and the deposit made and the court had a 
discretion to order a resale. (N ewbould, J ) 
Fazil Meah v. Prosanna Kumar 68 I. C. 305. 

Decree — Reversal of— Effect of sale— 

Purchase by stranger . 

A bona fide purchaser who is not the decree- 
holder, or any person claiming through him, at 
an auction sale in execution of a valid decree 
acquires a valid title to the property purchased 
by him and is not affected by the subsequent re- 
versal or modification of the deciee. 14 C 18; 10 
A. 166 , 26 C. 734 , 37 C. 107 foil. (Broadway and 
Martineau , 7/ J Tara Chand v. Abdul Ahad 

6/ I, C. 894 

-Decree for arrears of rent— Title acqui- 
red — Not a new tenancy. See B T. Act, S 159. 

37 C. I J. 292. 

—Doctrine of Its pendens if applies. See T. 

P Act, S. 52. 3 Pat. L T. 296. 

Estoppel— Acquiescence in sale without 

objection — Knowledge — Effect. See Estoppel — 
Execution Sale. 9 0 1 J. 131 

Irregularities in — Effect on auction pur- 
chaser — Stranger purchaser. 

A bona fide auction purchaser need look, only 
to the decree and order of sale of the executing 
court and is not bound to inquire further into 
title. So long as the decree remains valid, the 
proceedings taken under that decree. So far as 
they affect third parties in the same position as 
a bona fide auction purchaser, cannot be impugn 
ed 29 B 435, 435 ; 10 A. 166 P C. Rel. (Le Ros 
signal and Campbell , //.) Indar Sain v Prabhu 
Lal. 3 Lah 88 : (1922) Lah. 277 : 66 I. C. 5 

-Irregularity — Want of Jurisdiction— Dis- 
tinction between See (1921) Dig. Col. 572. Pra 
mathaNath Basu v Bhuban Mohan Basu. 

49 Cal. 45 . 64 I. C. 980 : (1922) Cal 321. 

Legality of — Major deft, treated as 

minor — Knowledge of proceedings — Estoppel. 

One of the defts. who were the judgment-deb- 
tors under a decree attained majority after the 
date of the decree and before proceedings in 
execution for sale of the property were taken. 
He was nevertheless represented on the record 
as a minor and the sale was held with him on the 
record as a minor. On an application by him to 
set aside the sale on that ground Held that the 
fact that he knew of the proceedings throughout 
afforded an answer to the objection, even though 
the decree holder was aware of his majority. 21 
M. 167 , 6 L. W. 272 ; 39 M, 1(H1 foil (Oldfield 
and Venkatasubba Rao , JJ.) Radhakrishna 
swami Naidu v Annamalai Chettiar. 

43 M. L. J. 92 : 31 M. L. T. 122 (H, C.) 
15 I. W. 643 • (1922) Mad 301. 

Legality of Sale without attachment— 

Not void. 

A sale is not to be considered a nullity merely 
by reason of the absence of an attachment which 
/s intended for the protection of the decree-holder 


EXECUTION SALE. 

or by an irregularity m the attachment. (Halifax, 
A, / C ) Harlal r. Narayan 

18 N. L. E. 152 : 64 I. C. 420. 

Material Irregularity — Absence of attach 

ment ot property — Sale held within 30 days of 
proclanation — Sale not vpid but only voidable. See 
C. P. Code O 21, R, 90. 68 I.C. 363. 

Property outside suit included in decree 

bv mistake — Sale not a Mulhty— Setting aside 
sale— Limitation. See Lim. Act. Arts 12 and 

96. 24 Bom. L. B. 423. 

■ Purchaser — Title of — If subject to equi- 
ties. 

Where the rights of landlord and tenant res- 
pecting abatement of rent had been settled by 
a compiomise decree, an auction purchaser of the 
tenure at a sale for arrears of rent is bound by 
the same (Mookerjee N ewbould and Pearson , JJ.) 
Ud\i Kumar Das v. Katyaini Debi. 

35 C.L. J. 292 . (1922) Cal. 87 : 69 I. C. 126. 

'Setting aside — Fraud — Ex parte decree 

— Stranger purchaser , 

An execution sale ought not to be set aside 
merely because the sale was held in execution of 
an ex parte decree obtained by fraud where the 
purchaser is a stranger who was no party to the 
fraud and was not aware of it at the time of 
paying the purchase money. ( Teunon and Buck- 
land, JJ*) GOPAL PORAI V , SwARNA BEWA. 

64 I C. 611. 

Setting aside— Irregularity in procedure 

— Ancestral property sold as non ancestral pro- 
perty— Effect of. See C. P. Code S. 68 and Sch. 
II. L. E. 3 A. 167. 

-Setting aside — Necessity for, before 

purchaser can get refund of the purchase money, 
See C, P Code, O. 21, R, 93 

24 Bom. L. E. 308. 

Setting aside — Order by appellate court 

— Possession taken by purchaser — Resale. 

A decree for sale was passed on three mortgages 
in one suff and in execution all the properties 
were sold in one lot and purchased by the decree 
holder himself. Subsequently on an appeal by 
a representative of the judgment-debtor the High 
court set aside the sale and directed a resale of 
the properties in three lots. Held that the decree- 
holder purchaser could not apply to get posses- 
sion of the properties purchased by him without 
applying for a resale ot the properties separately, 
(Walsh and Ryves , JJ ) Harbans Nath Tewari 
t>. Achraj Nath. (1922) All. 375 . 65 I. C. 16. 

Setting aside — Sale in defiance ofin- 

j unc tion — Effec t of. 

The District Court in execution of a decree 
fixed a date for the sale of certain properties. 
Before that date the claimant instituted a suit in 
the Sub. Court and obtained an injunction res- 
training the decree holder-from selling the pro- 
perty The District Court refused to stay the sale 
whereupon the sale was held and the purchase 
money paid into Court. On an application to set 
aside the sale. Held by the High Court that 
though the District Court was not personally 
bound by the order of injunction, yet it should in 
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EXECUTION SALE. 

the exercise oi its inherent power have directed 
stay of the sale having regard to the fact that the 
decree holder was restrained by injunction from 
executing the decree In the result the sale was 
set aside and the money deposited in Court was 
refunded to the purchaser, [Miller, C J. ana 
Midlick , J.) Maharaj Bahadur Singh v A. H. 
Forbes. (1922) Pat. 225 : 3 Pat L T. 645 * 

(1922) P. 382 

-Title of purchaser — Encumbrances if 

removed. See Bengal Cess Act Ss. 5, 41 , 52 
AND 64. (1922) Pat. 167. 

. — » Validity of — Purchase by decreeholder 
at execution sale notwithstanding refusal of leave 
to bid— Effect of— Sale voidable and not void 
See C. P Code, O. 21 Rr. 72 and 90. 

3 Pat. L T 529 (P 0.) 

■ — - Validity of — Rent decree— All heirs not 

impleaded —Effect of. 

Where the holder of a decree for rent tails ro 
implead the heirs of the recorded tenant as parties 
to the execution proceedings a sale of the holding 
in execution is invalid as against them and cannot 
affect their interest (Greaves and Panton, JJ) 
Abdul Aziz v. Amir Ali, 67 I. C 149 

EXECUTOR — Co-executors — Powers of, if 
exercisable by one, See (1921) Dig Col 575 
Rani Hemangini Debi v. Sarat Sundari 
Debya. 66 I. C 882 

* Contracts by— Liability of —Personal 

liability. 

Upon a conn act of borrowing made by an exe 
Cutor he is only liable personally, and cannot be 
sued as executor so as to get execution against 
the assets of the testator. 7 C. W. N 104 ; 31 Cal. 
355 Ref. la special cases however the estate 
may be liable. (Daniels, J. C.) Babu Anant 
ram v. National Bank of Upper India, Ltd 

9 0. L, J 94 : 66 I. C 116. 

Indemnity--Delay in filing accounts does 

not affect right to indemnity — Business — Power 
of executor to carry on business carried on for 
i ndetinite time though not authorised by will — 
Incurring of debts — Personal liability of executor, 
See Hindu Wills Act, S. 216. 

35 C. L. J 46. 

Joint executors —Powers of one— Rene- 
wal of debt barred — Validity of. See Prob and 
Admn, Act S. 92. 42 M. L. J. 559. 

Legatee creating mortgage pending ad 

ministration — Decree on mortgage — Executor, if 
entitled to declaration of its invalidity. See Will. 

42 M. L. J. 567 

Liability to lender accounts — Retention 

of assets — Debts— Onus* 

. JWneje an executor is sued for accounts, the 
cpius.Hes on him to prove that he was a creditor 

f fh^esjate <?£ tfye deceased testator at the time 
bis death & that he was consequently entitled 
to retam the assets or a portion ot them towards 
the debt ( Moetkerfee and ChoUner, JJ.) Pulni 
^Ehary Dey v . Satya i Char an Dey, 

4 , , 367, 


EXECUTION ACT (1903), S 7- 

Minor legatee— Deposit of sum in Bank 

—Breach of trust by executor— Liability of Bank 
him. Act , Arts . 48, 60, 120 

Where in pursuance of the directions of a will, 
theexecutois deposited a sum of money in a 
Bank to accumulate until the minor legatee at- 
tained majority, but some tune before that event, 
drew out the amounts : 

Held m a suit by the legatee against the Bank 
for the amounts thus drawn out, m the absence 
of notice, actual or constructive, that the depo- 
sitors were acting as trustees in the matter, the 
Bank was not privy to any breach of trust , that 
the moneys were deposited as executors and as 
such the Bank was entitled to deal w’th them 

For purpose? of limitation, the suit must be 
treated as one for conversion in which case Art 
48 would apply or for money had and received 
for plff’s. use in which case Art. 62 would apply, 
but not Arts. 120 or 133. ( Macleod , C. /. and 
Shah , J.) Bank of Bombay v. Fazulbhoy 
Ebrahim. 24 Bom. L R 513 : 67 I C. 761. 

-Powers of— Power of Sale given by will 

— Imphed power to mortgage. See Will Con- 
! sTRUCTiON 43 M. L. J. 551. 

EXECUTOR BE SON TORT — Suit against— Legal 
representative as paity to suit. 

Where an executor de son tort takes posses- 
sion of all the assets of the deceased, a suit tor 
general administration can be filed without 
joining the legal representatives and in cases 
where he takes possession of only a part of the 
assets he can be made accountable ior the part 
he actually took possession of, without joining 
the legal representatives. But where administra- 
tion is sought for the entire estate in cases where 
the executor dc son tort has taken possession of 
only a part, the legal representatives would also 
have to be added, ( Schwabe , C. A and Coutts 
Trotter and Kumai aswamx Sastn , JJ.) ZamiNdar 
of Bhadrachallam v . Sri Raja Venkatadri 
Appa Row. 43 M L. J, 486 : 

(1922) M. W. N 532 : (1922) Mad 457 : 

31 M L. T. 221 (H. C.) : 16 L. W. 369. 

EXTRADITION ACT (XV of 1903) Ss. 7, 9— 

Exit adition — Nepalese subject — Escaping from 
jail into British India. 

S. 7 of the Extradition Act applies only to 
extradition offences and an extradition offence is 
any offence described m the First Schedule of 
the Act. Absconding from Jail is not one of the 
offences mentioned in that schedule. Therefore 
S 7 has no application and a warrant issued to 
the District Magistrate of the place where the 
absconder is living to arrest him is illegal and 
the arrest also is illegal. The procedure for re- 
quisitioning the surrender of any person accused 
of having committed any offence, not necessarily 
an extradition crime, is laid down in S. 9 of the 
Act but the requisition m such a case has to be 
made to the Government of India or to any local 
Govt. No such requisition having been made in 
the present case the warrant and arrest were 
; both illegal. ( Jwala Prasad and Ross » JJ.) 

Jaipal Bhagat v . Emperor. 1 Pat. 57 $ 

(1922) P. 442 : 3 Pat, L, T. 786 : 66 I. C. 517 : 

23 Cr. L, l m 
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EXTRADITION ACT, S. 9. 

- — ■ S. 9 — Procedure for requisitioning 

surrender — To whom to be made See Extbadi- 
tion Act, Ss. 7, 9 etc. 66 I. C. 517. 

S. 15*— Illegal arrest — Powers of High 

Court . 

Though S 15 of the Extradition Act em- 
powers the Government of India or the Local 
Govt to stay any proceedings taken under Ch. 
Ill, and to direct any warrant to be cancelled and 
the person arrested to be discharged, that does 
not necessarily oust the jurisdiction of the High 
Court to intei fere in a case where the arrest is 
illegal and has not been made under a valid 
warrant 19 Cal. 273 ; 7 Bom L. R 463 , 41 Cal 
400 rel. (Ju'ala Prasad and Ross , JJ,) JAIPAL 
Bhagat v . Emperor. 1 Pat. 57 : (1922) P. 442 
3 Pat. L T. 786 . 66 I. C, 517 : 23 Cr, L J 293. 

FAMILY ARRANGEMENT— Validity of —Fraud 
or mistake— Concealment of material fact. See 
(1921) Dig. Col. 577 Satish Chandra Ghosh v. 
Kali Dasi. 26 C W. N 177 : 

(1922) Cal. 202 : 68 I. C 577 

FAMILY SETTLEMENT— Hindu reversioner— 
Compiomise of disputed claim — Aliena- 
tion-Distinction between. See (1921) Dig. Col. 
578 Mussammat Bhagwati Kuer v. Jagdam 
Sahay. 6 Pat L. J. 604. 

Consideration — Provisions in terms of 

invalid wakf deed — Validity See Mahomedan 
Law-Family Arrangement. 49 1 A. 153. 

Settlement of disputes — Arrangement 

acted upon — Parties not entitled to repudiate 
Where in pursuance of a settlement of disputes 
between two limited owners of property and a 
male reversioner disputing their claim, the latter 
acquires a substantial benefit by obtaining 
praescnti a large portion of the property in 
dispute he cannot subsequently turn round and 
resile fiom the settlement. ( Lindsay , 7. C) 
JAGESHAR V. BhUSHAN. 24 0. C 5. 

— Hindu widow— Relinquishment — Effect 

of — Posthumous son if bound. See (1921) Dig. 
Col. 579 Kusum Kumari Dasi v . Dasarathi 
Sjnha. 67 I. C, 210. 

FATAL ACCIDENTS ACT XIII of 1855)— Death 
caused by wrongful act — Right of heirs of 
deceased to sue for damages— Principle of the 
Act applies even where Act not in force. See 
Tort. 64 I. C. 311. 

* S 1— Damages awatded — Court's 

power to distribute. 

.Under Act XIII of 1855 the Court has powers 
to divide damages claimed and awarded bet- 
ween some only of the parties for whose benefit 
the claim is made [Richardson and Suhrawardy 
JJf) SyedSadaqu Rezu v . Khoshmohini Dasi. 

(1922) Cal. 317. 

FERRY — Creation of -* Grant— Prescription. 

A right to a ferry between two villages can be 
the subject of a grant from the ciownandthe 
grant can be implied from the facts proved. The 
right cannot be acquired by prescription. 18 C. 


GAMBLING ACT, S 1. 

652 Ref. ( Macleod , C. 7. and Coyajee , J.) Shama 
Durgaji Bhoi v. Gangadhar Narayan 

24 Bom. L.R 445 (1922) Bom. 245 * 67 I C. 419. 

FISHERY — Grant of — Rights of grantee to 
the- soil — Grant of soil 

A proprietor can lease out a fishery without 
giving any rights to the soil or the bed upon which 
the water lies and he can then let out the land 
subject to the rights of the lessee of the fishery. 
If. on the other hand, he lets out the land first, 
he cannot claim the right to the water and fish 
that come upon the land afterwards The land- 
lord may reserve the right of fishery when letting 
oat the land, but such a reservation is, strictly 
speaking, a le-grant of the right by the tenant to 
the landlord ( Mullick and Ross , JJ) Mrs. 
Henry Hill & Co. v. Sheoraj Rai. 

3 Pat I T. 53 : 64 I. C. 346 : (1922) P. 9. 

Nature of rig ts— Acquisition — Limita- 
tion applicable. See Lim Act, Art. 144. 

(1922) Pat 195. 

FRAUDULENT TRANSFER— Effect of, as bet-, 
ween parties — Court’s duty in protecting — . 
principles See Benami. 36 C L J 491. 

FRUSTRATION — Doctrine of in contracts. See 
Contracts— Sale. 26 C. W. N. 573. 

FREEDOM OF RELIGION ACT (XXI of 1850) S. 1 

— Conversion to Muhamadamsm— Succession to. 
See (1921) Dig. Col. 581 .Asha Bbi v. Ma Kyaw 
Yin. (1922) I B 15 : 64 I. C 514. 

GAMBLING ACT (III of 1867)— Discount on 
odds — If gaming — Implements not actually 
used — Presumption . 

A mere discount on odds does not come 
within the meaning of commission so as to make 
it an offence under the Gambling Act. 

The presence of implements of gaming, which 
were not actually being used at the time, does not 
give use to a presumption that the house was a 
common gaming house. ( Ryves , 7.) Durga 

Prasad v. Emperor. L. R. 3 A. 201 (Cr ) 

Ss 1 and 3 — “ Public Place 99 meaning 

of — Public having access to private land . 

When the public have access to a place without 
their access being refused or interfered with, that 
place is a public place whether the public have a 
right to go there or not. Consequently gambling 
in a private grove frequented by the public on the 
occasion of a fair is an offence. (Stuart , 7.) Sukh 
Nandan Singh v. Emperor 44 A. 265 • 

20 A. L. J. 80 : L. R 3 A. 3 (Cr.) : 
65 I. C. 419 : 23 Cr. L. J. 67. 

— — — SS. 1 and Z— Keeping common gaming 
house— Wagering— Instruments of game-~Prc- 
sence of— Effect of. 

Where it is not proved that the instrument of 
gaming found in a shop were kept or used for the 
profit or gain of the owner or occupier of the shop 
whether by way of chaige or otherwise the 
occupier could not be convicted of an offence 
under S. 3 of the Public Gambling Act. The 
mere fact that certain articles kept by a person 
were used. as intruments of gaming does not raise 
a presumption that they w$re used for his profit, 
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or gain [Gokul Prasad and Stuai t, /,) Lachchi 
Ram v. Emperor 20 A L. J 218 • 

(1922) A. 61 : 65 I. C. 852 : 23 Cr I. J. 196* 

$. 3 — Conviction under — Accused not 

found at the time of raid— Effect of. 

To substantiate a conviction under S. 4 of the 
Gambling Act it is sufficient if the accused 
persons were seen on the premises on the entry of 
the Police in the course of a lawful search though 
most of them managed to evade arrest at the 
moment. (H alii fax, A . J. C ) Udiram v. 
Emperor. 22 Cr. I J. 508 : 62 I. C. 332. 

Ss. 3. 4, and 18— Cr. P. Code S. 562— 

Applicability of— Warrant of search and arrest 
not addressed to individual— Gambling in hub' 
he place. 

Where a Magistrate convicted certain persons 
under Ss* 3 and 4 of Act III of 1867 but directed 
their release on their entering into a personal! 
bond for good behaviour for one vear. Held , that 
the order was illegal inasmuch as S. 562 Cr. P. 
Code had no application to the case (Kanhaiya 
Lai, A.J , C.) Emperor v. Shankar Dayal. 

(1922) Oudh 224 : 25 0, C 111. 

Ss, 3, and 4— Gambling — Deepavah day 
— Intention presumption, 

It is not unusual for persons to gamble on the 
occasion of the Deepavali festival by way of a 
common friendly amusement rather than for the 
purposes of making any profit or reaping a com- 
mission The presumption raised by the Act is 
not as strong or can be more easily displaced 
when the . gambling takes place openly on the 
Deepavali occasion as or than when i t takes at 
other times in a private house {Kanhaiyal Lai, 
J, C.) Emperor #.*Shankar Dayal 

(1922) Oudh 224 : 25 0 C. Ill, 

—Ss. 3 and 4 —Joinf trial— Legality. 

The joint trial of the keeper of a gambling 
house and other persons who were found in it is 
not illegal. ( Brasher , J ) Khilinda Ram Sachder 
v. Emperor. 3 Lah. 359 : 23 Cr. L. J. 621. 

68 I. C. 845. 

Ss. 5 and 6 — Applicability of— Credible 

information — Search— Raid of premises by 
police officer . 

To apply S. 6 of the Public Gambling Act, the 
premises must be entered or searched under the 
provisions of S. 5 of that Act. 

The credible information, which the Police 
Officer must obtain before he can enter a place 
must show that the gambling is being carried on 
for ^the profit of the owner or occupier, and there 
oo&hi to be evidence to desciibe either bow the 
game itself was played, oi how a toll, if any, was 
levied. The mere fact that small sums are set 
aside for remunerating those who minister to the 
comfort of the persons assembled, does not show 
that such payments represent any advantage 
Whatsoever to the person occupying or keeping 
the^premises, 

A Police Officer is not at liberty to raid 
prem&es^mer ely because a number of persons 
are caHePted to gamble there, and a conviction 
based-on sueb information cannot be sustained. 
^Drake- Brockman, j . C4 Nemichand Emperor. 

£2C?. & J. $98 : 62 X. C. 322. 


GIFT. 

S 5 — Money on the person of accused — 

Forfeiture. 

S. 5 of the gambling Act authorises only the 
seizure of money found therein. Money found 
on search of persons is not ‘authorised to be 
seized and cannot be forfeited. ( Kotwal , A t J. C.) 
Chaturbhuj v. Emperor.* 23 Or. L J. 608 : 

68 I. C. 832. 

I S 5 — Search— Provisions of Cr P, Code 

if applicable 

The provisions of Cb \II of the Cr. P. Code 
relating to search do not apply to a search con- 
ducted under a warrrant issued under S. 5 of the 
Gambling Act, ( Brasher , /,) Khilinda Ram 
Sachdev v , Emperor. 3 lah, 359 : 

23 Cr. L. J. 621 : 68 I. C. 845. 

S. 13 — Order for confiscation of money 
m accused* s possession— Legality of * 

Under S. 13 of the Gambling Act (III of 
1867) it is not open to the Magistrate to 
make an order for confiscation of the money 
found in possession of the accused. [Lindsay, J C. 
Emperor v. Bishambhar Dayal. 24 0. C. 264. 

§ 13— Public place — Blind alley for 
removed from public toad. 

A blind alley removed a considerable distance 
from a public road and approached only by a 
circuitous lane is not a public place withm the 
meaning of the section and a conviction for 
gambling in a public place could not stand [Abdul 
Qadir » J ) Muhammed Ali#. Emperor 

56 I. C. 672 57 I C. 931 (appld) . 68 I. C. 848. 

~ S. 13 Public place — Footpath running 

through private grove— Offence of gambling . 

The answer to the question whether a foot 
path passing through a gro ve is a public place 
depends on nature of the footpath and the 
nature of the right or permission by whom it is 
used If the pa'h is used by the public as of 
right, it is a public place within S* 13 of the 
Gambling Act ( Daniels . A.J.C) Emperor#. 
Lalji * 25 0. C. 114. 

"7 S, 13— Public p’ace— Meaning of— 

Situation and surroundings. 

A public place must be a place which is either 
open to the public or is used by the public and 
the publicity of its situation is not a necessary 
element of the offence any more than ownership, 
Where the court below inspected the locality and 
came to the conclusion that the place was not a 
public place and was not in the use of the public 
as such, though it was situated close to two 
public roads, the conviction under S 13 cannot 
be upheld. 31 C. 542 ; 20 A. L, T. 80 ; 17 A. 166 • 

1 A, L. J. 129 Rel, [Kanhaiya Lai , J. cJ 
Emperor v Bashir. 9 0. 1, jr 288 • 

4 U. P. I. B, (0. C.) 68 ■ (1922) Oudh 275 : 

68 I, 0. 613 : 23 Ct L J. 581. 

GIFT — Shares m company — Transfer incom- 
plete— Effect. } 

Where the ownei of shares in a company 
executed a deed purporting to transfer the sa the 
to his wife, with the intention of making -her 
owner from that time, s 
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GOVT. OF INDIA ACT, S.79. 

Held, (1) the gift having been intended to take 
effect by way ot transfer* cannot operate by way 
of trust ; 

(2) as the shares could be legally transferred 
only by entry m the books of the company, which 
was not done, the disposition failed, ( Rankin , 
J.\ Amarendra Krishna Dutt v. Monimunjary 
Debi. 48 Cal. 986 : 66 I. C. 586, 

GOVERNMENT OF INDIA ACT* S 79 (1) 
— Local Legislature — Power to make law — 
Scope of power— Competency of courts to ques- 
tion motive of policy. See (1921) Dig, Col. 582 
Goberdhone Das Deora v. Doolichand 
SETHIA. 48 Cal. 955. 

— S. 106 — Mandamus — Specific Relief 

Act, S 45— -Income Tax Act, S. 51— Reference by 
Board of Revenue to the High Court— Jurisdic- 
tion to issue mandamus. See (1921) Dig Col, 
583 The Chief Commissioner of Income Tax v 
The North Anantapur Gold Mines. 

64 I. C. 682. 

- S. 107 — High Courts Power to expunge 

remarks from judgment of inferior Citminal 
Court — Executive order. 

S. 307 of the Government of India Act, em- 
powers the High Court to delete irrelevant remarks 
from the judgments of inferior Criminal Courts 
15 C. W. N. 693, 16 C. W. N 1105, 17 C. W. N. 
238 ref. { Jwala Prasad * J.) Birnarayan Singh 
v. Emperor. (1922) P. 97 : 67 I C 195 

3 Pat. L. T. 239. 

S. 107— Interlocutory order— Direction 

for taking accounts in a pending suit— No inter- 
ference in revision unless irreparable injury will 
otherwise result. See C. P. Code, S. 115 

3 Pat, L. T. 63. 

■ S. 107 — Powers of superintendence of 

High Court — Order refusing sanction. 

Although the High Court is vested with very 
wide powers of superintendence over the proceed- 
ings of subordinate courts, these powers are not to 
be exercised for the purpose of interfering with 
the order of a subordinate court met ely on the 
ground of error in law or error m fact. In other 
words the powers of superintendence are not 
applicable where the only question is whether the 
decision of the lower court is against the weight of 
evidence. ( Gkose and Cuming, JJ). Sarat Chandra 
Mandal v. Ramsahi Roy. 26 C. W* N, 1016 : 

36 C. L. J, 265 : 69 I. C. 153 : 23 Cr. L. J. 665 

S. 107 — Powers of High Court — Subor- 
dinate Court — Revenue Divisional Officer holding 
enquiry into the conduct of a village Munsif — 
Revision by High Court. See (1921) Dig. Col. 
584. Palanikumara Chinnaya Gou^der In re . 

(1922) Mad. 337 : 66 I. C. 566. 

— — ^S, 107— Rent Controller — If a court — 
Superintendence — Powers of - Calcutta Rent Act , 
111 of 1920. 

"The court of the Rent Controller appointed 
under the Calcutta Rent Act is a court of civil 
jurisdiction subject to the powers of superintend- 
ence conferred by the High Court under S* 107 
of the Govt, of India Act and the H/gh Court can 


GRANT. 

interfere m revision with his decision, ( Woodroffe 
and Chose , JJ t ) Abdul Huq v t Mahomed Din- 

67 I. C. 302. 

S. 107 — Subordinate Court — Rent con- 
troller — Order of, open to revision by High 
Court. See Calcutta Rent Act, S. 15 

26 C. W. N. 845, 

S. 108 — Division Court — Meaning of. 

Under S. 108 a Division Court must consist of 
at least two judges. ( Coutts , J.) Raghubar Singh 
v. Jethu Mahton (1922) Pat. 88 : 

1 Pat. 384 * (19221 P. 13 . 3 Pat L. T. 194 : 

65 I. C, 675. 

GRANT — Construction — Inam—Berar Inam 
Rules— Rules governing such grants — Jaghtr . 

It is not the law that every grant of a Jaghir 
whatever the ciicumstances under which it was 
made or the special conditions attached to it may 
be is governed absolutely by the Berar Inam Rijles. 
The duty of the court in matters affecting a Jaghir 
is to ascertain the meaning and effect of the grant 
in each case from the circumstances and objects 
with which and the reliefs under which 
the same was granted. ( Halhfax and Pudeaux , 
A. J. C ) Subhan Ali v Imami Begam. 

(1922) Nag. 129 : 65 I C. 194. 

Construction — Inam — No presump- 
tion in favour of grant of both the warams 
See Inam 16 L. W 102. 

■ Construction — Jagir to person and 

! his heirs — Nature of estate taken. 

Where the grant of a jagir is made to a person 
and his heirs and there is nothing to control 
the ordmai y meaning of the words, the grantee 
takes an absolute interest. 15 Bom- 422 foil, 

{ Das and Adam , JJ.) Golam Nabi v. Chowdhuri 
Basudeb Das. (1922) P. 411 : 1 Pat. 201. 

Construction — Mode of user 

Where the terms of the original grant are 
ambiguous or where they cannot be proved by 
direct evidence a reference to the mode of user of 
the lands is legitimate. 16 C. L J. 322 ; 46 C 160 
Ref ( Mookerjee and Cuming * J).) Rani Hemanta 
Kumari Debi v. The Midnapore Zemindari 
Co, 35 C. L, J. 493. 

Construction — Surrounding circumsm 

tances — Extrinsic evidence. 

The construction of a grant depends on the 
interpretation of all the terms of the instrument. 
Except in cases of ambiguity, extrinsic evidence 
would not be admiss’ble. Each case must be 
considered on its own facts 46 I, A 123 Ref. 
{ Mookerjee and Chotzner , JJ.) Abinash Chandra 
Das v. Majub Ali Chowdhury* 

(1922) Cal. 461 : 36 C. I J. 196, 

— — Implied term — When presumed . 

A term will not be implied in a grant or contr- 
act unless the court is driven to the conclusion 
that the parties must necessarily have intended 
that stipulation and in that case only to the 
limited extent absolutely necessary to carry out 
what is believed to be their intention- (Schfabe 
C. Coutts TrqUer anfi Kumaraswafpi 


Y— 39 
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Sastri, JJ.) TirUneblakandam Servai v. Raja 
OF Ramnad 43 M. L j. 158 : (1922) Mad. 263 : 

15 L. W. 556 : 30 M. L. T. 317. 

— Maintenance, grant — Rights of grantee 

Rent and profits of estate- -‘Accretion: 

Where a Hindu wife is given possession of 
certain villages under a lease by her husband 
subject to the payment of rent to him, she has no 
estate in tbe villages but only a maintenance 
grant ; and the substance of the grant js that it 
is the rents, issues and profits that are alienated 
and not the immoveable properties out of which 
such rents, issues and profits arise which remain 
the property of the grantor and annexed to his 
estate. The undisposed of accumulations of the 
wife cannot follow the u estate ” because the 
title to the estate was never in the wife but 
always in her husband the grantor. In order that 
there may be an accretion tnere must be an estate 
to which the accumulations may accrete {Das and 
Adami , JJ .) Rameshwar ~ Narain Singh v. 
Riknath Koeri, 67 I. C. 451 

GUARDIAN AND WARD — Testamentary guar- 
dian — Appointment by oral will — No bar 
to appointment of statutory guardian by Court 
See Guardian and Wards Act, S 7. 

(1922) M. W N. 167. 

GUARDIANS AND WARDS ACT (VIII of 1890)— 
Proceedings under — Nature of iHisdiction — 
Interference , 

Proceedings under the Guardians and Wards 
Act cannot be attacked on the ground of a lack of 
that formality and precision of procedure which 
the C. P Code exacts from a court in India in a 
trial of a suit properly so called. The exercise 
of parental jurisdiction in guardianship matters 
by a District Judge cannot be guided by hard 
and fast rules, and if the older passed is on the 
whole a reasonable one, it will not be interfered 
with an appeal. (Walsh and Ryves^JJ.) Mt 
Khundi Devi v. Chotey Lal, 

44 A. 587 : (1922) All. 338: 20. A. I. J 468, 

— S. 7 — Appointment of guardian — Rights 

of mother — Hfts/fes of relatives . 

Where no charge of waste or mismanagement 
had been proved, the mere desire of the relatives 
of tbe minor is not a sufficient reason for depriv- 
ing the widowed mother of the minor of her re- 
cognised claim to be the guardian of her minor 
child’s property. (Kotwal, A.J C.) Mt. Laxmi- 
Dai Abdul Kadir. 68 I. C. 474 

— — — — S. Guardian— Appointment by Court 
— Testamentary guardian — Oral declaration- 
sufficiency of* 

i It is only where'there is a written will appoint- 
ing a guardian that a testamentary guardian 
stands in (the way of the appointment of a statu- 

S guardian by the Court. In the case of an 
nfcment of a guardian by an oral will it is 
lifie^court to ignore this appointment and 
statutory appointment of its own if it consi- 
ders in Kje Ipter^sts of the minor. (Ayling 
qndYfokafasubba Rao t JJ.) Parvati Ammal v* 
ElayaperumaI KonaN., , 16 I. W. 445 : 

M.W.Hr, 167: 86 1.6. 816: (1988) Mad. 70 (1). 


GUARDIAN AMD WARDS ACT, S 11. 

— S. 7 — Minor Shebait— Guardian for de- 
butter properties — If can be appointed. 

A minor shebait has no proprietary interest in 
the debutter properties and hence a guardian 
of such properties cannot be appointed under 
S. 7 of the Guardians and Wards Act, 42 I C, 273 
followed. (Con its and Das , JJ) Kilby v* Mt. 
Bahuria Sheoratan Kuar. 3 Pat. L. T. 805 : 

(1922) P. 527 : 1 Pat. 433. 

Ss. 7 and 17 — Husband and wife — Ap- 
pointment of husband as guardian for wife — 
Restitution of conjugal right. See (1921) Dig. 
Col. 586. Musammat Asi Bai v. Girdhari Ram. 

67 I C. 882. 

S. 7 — Proceedings— Nature of. 

The proceedings under S. 7 of the Guardians 
and Wards Act are summary. The Judge has to 
make such enquiry as he thinks necessary to 
satisfy his rrind, and has got unfettered discre- 
tion in the number of witnesses to be examined, 
length of cross examination etc. (Kincaid, J .C*) 
Bibi Fatma v. Bakarshah, 

66 I. C. 888 : 15 S. L. R 175 

Ss 7 (b) (10) — Dispute about guardian- 
ship of minor's property — Duty of court . 

Once the power of tbe court is invoked it is 
its duty as soon as any dispute about the guar- 
dianship of the minor’s property or any allegation 
of detriment to the minor’s interests resulting 
from such dispute is properly brought to its notice 
to right the matters in the interests of the minor 
and appoint a proper person as his guardian 
( Kotwal , A. J. C.) Jiwandas v. RAJRANI. 

64 I. C. 433 . 

S 8— Court’s power to appoint guardian 

— Stranger as guardian— Minor of four years to 
be offered in marriage— Guardianship of father. 
See (1921) Dig Col. 586. Kesha vlal Maganlal 
Trivedi v. Ambalal Veniram. 46 Bom. 415 : 

(1622) Boin. 278 : 64 I. C. 576. 

— — S. 9 (2) — Minor — Appointment of guar - 

dian — Jurisdiction— Property of minor in the 
hands of administratrix. 

A guardian can be validly appointed of the 
propei ty of a minor, in the hands of the adminis- 
tratrix to his father’s estate. The appointment 
of administratrix does not mean that the minor 
has no property in the estate. 8 B. L. R. 208 relied 
on. (Sandersom C. J . and Mookerjee , 7.) LalIt 
Kumar Mukerjee v, Dasarathi Singha. 

48 Cal. 802 : 66 I. C. 261 . 

Ss. 11 j 13 and 48 —Refusal to appoint 

applicant as guardian Subsequent application 
for the same purpose — Maintainability — Pro-, 
ceedings under the Act— Nature of. 

Where a person’s application to be appointed 
as guardian of a minor is rejected and there is no 
appeal from that order a subsequent application 
for the same purpose by him will not be enter- 
tained, Proceedings under the Guardians and 
Wards Act are not intended to be summary* 
Where a District Judge in appointing a particular 
person as guardian ignored the procedure laid 
down in Ss. 11 and 13 and failed to consider 
whether the guardian was by character and 
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capacity a fit person and whether the appoint- 
ment was for the welfare of the minor* his pro- 
cedure is materially irregular, (Kotwal, A J. C) 
Gopalrao v . Shrawan. 68 I. C. 291. 

S. 17 (1 and 2)— Friend of debtor — 

Debtor appointed by will . opposed by widow. 

Where the guardian appointed by the testator 
is a debtor of the estate and specific charges are 
made against him by the widow which may make 
it necessary to call the guaidian appointed by the 
will to account, it is advisable not to appoint as 
guardian any person on terms of friendship with 
such person. ( Kotwal , A t J C) Mt. Rajrani 
v . Mt Bhagwandas. (1922) Nag. 232 

— — Ss, 19 and 25 — Application for guardian- 
ship by father — Procedut e . 

An application by a Hindu father under S. 19 
of the Guardians and Wards Act is not competent 
The application should be under S 25 ol the Act 
asking the court to direct the return of the boy to 
the father. Under the Hindu law the father is 
the natural guardian of his minor son and he can 
apply to the court, if his ward leaves or is re 
moved from his custody, for an order for the 
minor’s return, and the court will, if it is of opi- 
nion that it will be for the welfare of the ward to 
return to his guardian, make such an order 
(Macleod C. J , and Shah , / ) Bai Tara v 
Mohanlal Lallubhai. 24 Bom. L R. 779 : 

(1922) Bom 405 : 68 I. C. 518. 

S. 29 — Lease by court guardian for 7 

years -^Sanction of court not obtained — Lease in 
accordance with compromise sanctioned by court 
— Validity * 

A court guardian granted a lease of the minor's 
properties for a term of 7 years without obtain- 
ing the sanction of the Judge under S. 29 of the 
Guardians and Wards Act ; but the lease was in 
accordance with a compromise entered into with 
the sanction of the court Held, as the sanction 
of the compromise by the court under O. 32, R. 7 
C. P. Code signified that the compromise was for 
the benefit of the minor, which is also what S. 
29 of the Guardians and Wards Act signifies, the 
lease was valid, ( Stephen and Mullicfr , JJ .) AbdUR 
Ra^shid v . Sheikh Khandkar, 

35 C. L. J. 206 : 68 I. C. 997 

— $s. 29 and 30— Order under— Hot appeal- 

able* 

An order under S 30 of the Guardians and 
"Wards Act is not appealable. (Piggott and Walsh 
JJ4 Iachmi Prasad v % Baldeo Dube. 

20 A. L. J. 390 : 44 A. 458 : lu R. 3 A. 651. 

— ; ? Ss. 29 and 30 — Transfer without sanc- 
tion of Court — Sanction ^obtained under O. 21, R. 
83C. P. Code— Effect of. 

The certificated guardian of a minor sold the 
property of the minor, which had been attached, 
with the sanction of the Court under O. 21 R, 83 
C. P« Code but without obtaining sanction under 
S. 29 of the Guardians and Wards Act Subse- 
quently the certificated guardian sold the property 
with the sanction of the Court under S. 29 of the 
Guardians and Wards Act, Held that the first sale 
was voidable at the option of the subsequent trans- 
feree but the subsequent transferee pan get 


I GUARDIAN AND WARDS ACT, S. 31. 

b3ck the property only on his reimbursing the 
prior transferee whose money had benefited the 
minor. 3 C,L.J 260 Ref. Under S 30 of the Guar- 
dians and Wards Act disposal of immovable pro- 
perty by a guardian in contravention of Ss. 28 and 
29 is voidable and could be set aside in a proper 
proceeding. Where therefore a person seeks to 
avoid it, he is in the position of a person who 
seeks equity and must do equity. 

The sanction obtained under O. 21 R 83 CP-C. 
does not cure the defect arising on account of the 
want of sanction under S. 29 of Guardians and 
Wards Act The scope of an enquiry under S. 29 of 
the Guardian and Wards Act is entirely distinct 
from the scope of an enquiry under O. 21, R, 83, 
C. P. Code. When an application is made under 
S, 29 of the Guardians and Wards Act to a District 
Judge to sanction a proposed alienation, the 
matter to be considered is the benefit of the in- 
fant When an application is made to an execu- 
tion Court to sanction an intended transfer under 
O. 21 R. 83 C P. C, the matter for enquiry is the 
protection of the execution creditor. Compliance 
with the provisions of O. 2L R 83 C. P. Code 
does not render unnecessary the fulfilment ol the 
requirements of S, 29 of the Guardians and Wards 
Act in a case which falls within the scope of both 
these provisions of the law. ( Mookerjee and Cum- 
ing, JJ ,) Dijendra Mohan Sarma v Manorama 
Dasi. 36 C. L. J. 326. 

S. 31 (2) — Sale by guardian—Sanciion 

for — Validity of conditions — Suit by minor to set 
aside the sale— Onus. 

Per Spencer , J . — Sanction of court given under 
S. 31 of the Guardians and Wards Act will not cure 
Inherent defects that may exist in a sale by a 
guardian. It is only prima facie evidence that the 
transaction was a good one and the minor may at 
any future time have it set aside on the ground 
that it was fraudulent or improper, the buiden of 
proof being in the first instance on the minor. 

Per Ramesam , J. — The true rule as to the effect 
of the sanction is that it throws the onus on the 
minor to show that the alienation was improperly 
made contrary to the usual rule requiring the pur- 
chaser to establish the validity of the alienation or 
that he acted with due care and caution after 
making such enquiry as an honest and prudent 
man would make It is not necessary for the 
minor seeking to impeach the transaction to make 
cut fraud on the part of the purchaser, 

Per Spencer , J.-— Where the order granting 
sanction for a sale by a guardian drd not recite 
the necessity for the same but simply ran thus 
'* In the circumstances, the sale of 9 acres in full 
satisfaction of the mortgage debt is sanctioned ” 
held , that the order did not comply with S 31 (2) 
of the Act. (Spencer and Ramesam , JJ) Nalju&a 
Venkataswami v. Rugam Veeramma. 

45 Had. 429 : 42 M. L. J. 333 : 
15 L, W. 373 : 65 I. C, 964 : (1922) M. W. N. 857 : 

(1922) Had. 135. 

S. 31 (3) (a)— Bona-fide sale of minor’s 

property— Conditions precedent and subsequent , 

Where the District Judge acting under the 
Guardians and Wards Act empowers the guardian 
to sell a property of the minors for an alleged 
debt of tbeirs and further directs him to put in the 
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bonds after these have been satisfied and so 
endorsed by the creditor, u does not follow that 
non-compliance with the latter direction vitiates 
the sale it actually carried out and the vendee has 
all along been in possession of the purchased 
property. 

Where the same property is held partly by 
adult co-sharers and partly by minors, the very 
fact that the minors' share was sold for a price 
a little over that for which the shares of adult 
co-owners was sold goes to indicate the bona 
fides of the sales of the shares of the minors 
(Chitty and Richardson , 77.) Dyam Khan t>. 
Sarat Chandra Deo. 26 C. W. N. 218. 

Ss 34, 4 7 and 48— Appeal— Order direc- 
ting filing of accounts and payment of money 

Where the District Court passes an order un- 
der S. 34 of the Guardians and Wards Act direct- 
ing the guardian to pay into the Court a certain 
sum of money as being the balance due to him 
on an examination of accounts, the order is not 
open to appeal but may be questioned m revision. 
(Broadway, 7.) Ram Jas v. Chani 
v 4 Lah. L. J. 272. 

Ss. 34 and SI— Direction to guardian to 

depositmoney due to minor — Appeal. 

Where a guardian is directed to deposit in the 
Court the money due to the minor there is no 
appeal against the order but it may be c irrected 
on revision for proper reason. (Abdul Raoof^J.) 
Radha Kishen v. Khushi Ram. 67 I C. 309. 

— * S- 34— Marriage of minor Jemale — 

Sanction of court — Application by guardian — 
Opposition of relatives . 

Once a guardian is appointed under the Guar- 
dians and Wards Act, any application for the j 
marriage of the minor by the guardian must be ! 
considered from the point of view of benefit to 
the minor, and any relation that might be enti 
tied to be heard on the appl’cauon will be heard ; 
but such opposition must be considered at its true 
value and cannot be considered as an absolute 
bar to the court giving sanction to the marriage 
( Macleod, , C. J. and Shah , J.) Ganu Gofal 
Sonar v. Dattatraya Laxman Potdar, 

24 Bom. L. R. 845 : (1922) Bom. 335. 

S. 40— Removal of — Successive appli- 
cations — Same allegations — Grounds for removal 

Wher’e an application fof the removal of a 
duly appointed guardian of the person of a 
minor has been dismissed and the order of 
dismissal has been duly confirmed on appeal, a 
.fresh appl cation on the same allegations as ba* 
fore* for removal of the guardian ot the minor is 
no* 'sustainable. The fact that the Widowed j 
mother of the minor is living with her newly j 
married husband in the same house as the'j 
minor is no ground for her removal from I 
guardianship of her nr nor son. ( Piggott and j 
Walsh, 77.) Bhagwan Das v, Mangalia. 

p*- 4 \ 20 A L. J. 959. 

41 (g) (3 )— Powers of guardian of 

1 'phpehy —B eh very of property Summary order , 
f*’ po'wer ot compelling th£ guardian to 

deliver possession of the property can only be 
t&ercisfcl in the interests of the minor. These 


GRJZERAT TAUKDAR’S ACT, S 31> 

summary powers are meant for his protection. 
They cannot be invoked by a person claiming 
adversely to the minor. The remedy for such 
adverse claimants lies in a regular suit. Until 
the powers of a guard'an of the property cease 
under S. 41 (2) he cannot be called upon to 
deliver the property in his possession on behalf 
of the ward. (Mittra, A. 7. CO Mt, Sitabai v, 
Shanker 18 N. L. R. 184. 

S 41 (4 ) — Liability of guardian to ren- 
der accounts — Liability of guardian's heirs and 
surety . 

A guardian is not relieved of his liability to 
render accounts unless there is an express order 
discharging him. Held , on the facts , there was 
neither an express nor an implied order discharg- 
ing the guardian. 25 P. R 1918, followed. 
(Martineau, J.) Jagat Singh v. Sundar Singh. 

3 Lah. L. J. 364, 


*Ss 47 and 48 — Order appointing 

guardian — Review. 

An order for appointing a guardian of a minor 
under S. 7 of the Guardians and Wards Act is not 
open to review, as S. 48 makes such an order 
final. 143 P. R. 1906 foil, (Scott-Smith, J.) Mus- 

SAMMAT SHARFAN V. MST. BHOLI. 

4 Lah. L. J 274 : (1922) Lah. 395, 

-3s 47 and 43— Order directing guardian 

to pay money — Examination of accounts— If 
appealable. See Guardian and* Wards Act 
Ss. 34, 47 and 48 4 Lah. L. J. 272. 

GTJZERAT TALUKDAR’S ACT (VI of 1888) S. 29 

B cl (1) and (2)— Notice under — Necessity for — 
Decree against Talukdar — Execution 

Although a decree had been passed against a 
Talukdar, whxb was being executed before S. 29 
B was enacted, still notice of the claim is necesssry 
alter the notification under S, 29 B, has been 
issued 11 Bom. L. R 1358 , 19 Bom. L. R. 855 
Ref, ( Macleod , C. 7. and Coyajee , J.) The Taluks 
dari Settlement Officer v, Akuji Abhoam. 

(1922) Bom. 350 : 24 Bom. L. R. 762 : 

68 I. C. 487. 

S. 29 B — Sanadia land of talukdar— 
Mortgagee mortgaging his mortgage rights < 
m the land of plff — Estate of talukdar 
taken under management by Taluqdar Settle- 
ment officer — Notice to claimants against the 
talukdar’ s estate — Mortgagee’s heir not notifying 
his claim— Ejectment of plff*. See (1921) Dig. 
Col. 587. Haranbhai Jivabhai v The Collec- 
tor of Khaira (1922) Bom. 200 : 

46 Bom. 239 . 64 I. C. 225. 

— S. 31 — Talukdun estate — Meaning 

of — Vanta lands . 

The words " Talukdar’s estate” in S. 31 of the 
Guzerat Talukdar’s Act are used iu a teehincal 
sense limited to the Talukdar’s interest in the 
estate held by him by reason of his status as a 
talukdar. Where lands situated in a Talukdari 
village and shown in the government register as 
Sirkar Udar Jaraabandhi, were recently entered 
as Vanta in the register of Inami Vanta lands 
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kept by the Talukdar they do not cease to be 
“ Talukdar’ s estate*’ within the meaning of S. 31 
of the Guzerat Talukdai’s Act. Vanta tenure is 
prescription of remote antiquity without any 
deeds or grants 4 B. 387 Kef . ( Hacleod » C J. 

and Coyajee , J ) Shankarlal Tapidas v 
Bajikhan Akhtyarkhan. (1922) Bom. 342 . 

24 Bom. L. R 709 . 69 1 C. 102. 

HABEAS CORPUS — High Court— Power to issue 
the writ — Arrest under martial Law. See (1921) 
Dig. Col 587 Kochunni*Elaya Nair In re 

45 Mad. 14 : (1922) Mad- 215 : 68 I. C. 28 - 
23 Cr. I J. 490 

Power ol High Court to issue writ— 

Mofussil places— Persons other than European 
British subjects. See Cr. P. Code, Ss. 456 & 491. 

16 L. W, 349. 

See Extradition Act 

HANDWRITING — Comparison of— Forgery- 
Data far arriving at a conclusion 

One of the most useful tests in considering a 
case of forgery -is to see whether a clear dis- 
similarity of habit can be traced through the 
documents tendered. If there exists such a 
dissimilarity, then it is difficult to say that the 
same person wrote them all. The judicial mind 
has constantly taken advantage of the charac- 
teristic peculiarities of individuals when a 
question has been raised whether their wiitings 
have been forged, such peculiarities being most 
commonly manifested in the formation of an idea 
pr in the mode of spelling particular words. The 
test is a usetul one and there is a reason why we 
should not apply it here. (Chatterjee and Panton , 
JJ.) Makham Lal Sircar v. Gokul Chandra 
Chakra varthi. 62 I. C. 882. 

HIGH COURT — Jurisd ction — Contempt of 
subordinate court— Power of High Court to take 
action, See Contempt. 24 Bom. L. R. 16 

HIGHWAY — Dedicakon — Inference fiom user- 
Enghsh law— A pphcabihty of . 

It i=> competent to a Court to draw an inference 
of dedicat on of a highway to the public from 
long user Though the general principles of 
English Common law as regards highways are 
duplicable to India, the whole of toe English 
Common law should not be bodily impoi ted, 
iWamr Hasan , A. J,C) Rai Baijrang Bahadur 
Sing i v Babu Badri Nat'h. 

4 U P. L R. (0. C-) 105 : 9 0. L J. 407. 

- — -Obstruction — Right to stop and block 

public road— Nuisance. See (19 21) Dig. Col. 588, 
Mahomed Zaman v, Manzur Hasan. 43 AIL 692. 

HINDU LAW — Adoption — Agreement to pay 
Uttnuity —Legality of, 

A grant of an annuity as consideration for tbe 
agreement to give a boy in adoption is invalid 
and unenforceable. 

Quaere : Whether the payment of the annuity, 
if there had been good consideration for it, could 
be eniorced against the sons ot the grantor. 
6 Bom. L. R 642 : 7 Bom L. R. 686 Ref. 
(Macleod y C, J . and Coyajee , /,) Narayan 
Laxman v, Gqpal Rao Trimbak. 

24 Bom, L. R, 414 : (1922) Bom. 382 : 67 I. C. 850 


HINDU LAW— Adoption. 

Adoption — Ceremonies — Giving and 

taking — Mere acknowledgment insufficient See 
(1921) Dig Col. 594. Srimati Krishna Bhamini 
Dasi v Srimati Braja Mohini Dasi. 

66 I. C. 38. 

Adoption - Divesting of estate — Estate 

already vested. 

Where a person before his adoption had inheri- 
ted his father’s property in the natural family, or 
had obtained a portion of the estate on partition 
his rights in the propeity of his natural family 
Which had vested in him are not divested by his 
subsequent adoption into another family. In the 
case ot a Hindu widow she has only a limited 
power of disposal over the property and has only 
a life interest m her husband’s estate. Conse- 
quently, on her remarriage or conversion the pro- 
perty is divested. ( D liable y A J . C f ) Maroti v. 
Laxman. 5 N L. J. 58 : 65 I, C. 362 : 

(1922) Nag. 16. 

Adoption— Evidence of — Old adoption 

— Evidence oi treatment. See (1921) Dig Col, 
595 Jagannath Marwari v. Chandi Bibi 

67 I. C. 31. 

Adoption — Gift to adopted son — Adop- 
tion declared invalid -Persona designata— Gitt to. 
See Hindu Law— Will, 24 Rom L, R. 794. 

Adoption —Proof — Onus— Old adoption 

— Treatment by family . 

Though the onus of pioving an adoption is on 
the person setting it up very slight evidence may 
be sufficient for this purpose where the alleged 
adopted son has been treated as such for a long 
series of years’ 31 A. 116, 36 C. 780 Rel, 
(Mookei jee and Cuming, //,) Kailas Chandra 
NAg v . Bijay. Chandra Nag. 

36 C. L, J, 434, 

Adoption— Proof of— No change of name 

Where the name of the boy alleged to have 
been adopted was not changed, where no proof 
was produced to prove the expenditure oj adop- 
tion ceremony though the alleged adoptive father 
kept regular accounts and where no reference 
was made to the adoption at the time of mutation 
when the widow’s name was substituted for that 
of her husband held the adoption was not proved. 
12 N. L. R. 164 followed. ( Koiwal and Pndeaux 
A.J , C'} Deorao-p. Mt. Annapurnabai, 

(1922) Nag. 185. 

Adoption — Proof of— Widow of immature 

age — Adoption of son of certificated guardian. 

In the case of an adoption by a Hindu widow 
of immature age, the court is bound to consider 
all the circumstances surrounding the adoption 
set up, which she disputes as not having been 
made by her of her own free will ; and this is 
specially so where the adopted son is the son of 
the certificated guardian of the widow. The onus 
would lie on the plaintiff to satisfy the court that 
all precautions had been taken which were 
necessary to convince the court that the 
adoption was made with the free consent of the 
girl. 7 B. H. C, R. App i, XX Rel. ( Macleod , 
C . J. and Coyajee , J.) Ghanshamdas VishnPdas 
v. Laxmibai, 24 Bom, L. R. 726 >: 

(1922; Bom. 218. 
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HINDU LAW— Adoption. 

Adoption — Results of — Rights of 

adopted son and subsequently born natural son 
— Sudras See {1921) Dig. Cols. 595, 628 
Arumilli Perrazu v . Arumilli Subbarayadu. 

3 Pat. L. T. 1 : 30 I. I T 1 (P C.) : 

(1922) (P. C.) 71. 

■ Adoption — Rights of adopted son — 

Postponement of vesting of estate — Validity of . 

Where a person is adopted a condition post- 
poning tne vesting of the estate in the adopted 
son beyond two lives in existence is invalid. 
(HaUtfax A. J. C.) Kolhi v . Mt Chottibai. 

68 I. C. 294. 

Adoption — Rights of adopted son — 

Succession. 

An adopted son takes completely the place of a 
natural son, and is competent to inherit the pro- 
perty of his adoptive mother’s ancestors. 
[Macleod.C* J.and Shah . J.) Dattatraya v . 
GhaNGABai. 46 Bom. 541 : 24 Bom. L. E. 69 : 

(1922) Bom. 321 

Adoption— Rights of adopted son. 

Under the Hindu law an adoption made by a 
widow dates back to the death of the adoptive 
father, 31 M. 75 , 21 B. 319 foil. ( Daniels and 
Lyle , A. J. C.) Kuar Nageshar Sahai v. Kuar 
Mata Prasad. 25 0. C. 189 : 9 0. L. J. 235 : 

(1922) Oudh 236 

* Adoption — Who can be adopted — Cousin 

of the same degree. 

There is nothing in the Hindu Law to prevent 
the adoption of a cousin standing m the same 
degree of relationship to the common ancestor as 
the person adopting 3 M. 15; 36 M t 353 34 B. 491; 
14 M. 459 Ref. { Drake Brockmnn J, C.) Gulah 
Thakur v. Fadali. 68 I, C. 566, 

Adoption — Who may be adopted — 

Daughter’s husband. 

Under the Hindu law as administered in the 
Bombay Presidency, the adoption of a daughter’s 
husband is valid. ( Macleod , C. J and Shah , /.) 
Sitabai Nagesh Desai v. Parvatibai Nagesh. 

24 Bom. L. E. 748 : (1922) Bom. 239. 

— Who maybe adopted— Eligibility for— 

Prohibited degrees— Scope of the rule— Sister's 
son. See (1921) Dig. Col, 593 Bhau Adgauda 
Patil v. Narasagousa Tatya Patil. 

46 Bom. 400 * 64 I. C. 614 : 

(1922) Bom. 300. 

,wrt ,W i ,i Trir r Who may be adopted — Orphan — Custom 
Dhnsars of Gurgaon District— Punjab. See (1921) 
Dig. Col. 594 Ram Kishore v Jainarayan. 

49 Cai. 120 : 42 H. X. J. 80 : 
20 A. X. J. 857 : 26 C W. N. 881 ; 
(1022) (P. C.) 2 : 15 X. W. 144 : 
(1922) M. W. N. 125 :*30 M. X T. 144 : 

64 I. C* 782 (P. C.) 

' — Adobtion~Who may be adopted— Orphan 
-r-Adopitive father tf estopped from questioning 

V < 

Ari ‘a^ptipn. of an orphan is invalid and the 
adoptive lathe* hhbself may dispute its validity 
Therein be no estoppel where both sides know 
ftfY M facts. ’ A representation as to a 


HINDU LAW— Adoption. 

matter of law, viz. the validity of an adoption can- 
not give rise to an estopoel. 11 B L R. 293, 
395 ; 21 M. L. J, 500, 503 Rel. (Ayhng and 
Odgers, JJ.) Rajambal Ammal v. Shanmuga 
Mudaliar. ' (1922) M. W. N. 481. 

Adoption— Who may be adopted — Mar- 
ried boy. 

A married boy cannot be validly adopted 
among any class of Hindus. 10 B. 80 , 13 M. 129 : 
32 A. 247 : 35 A. 263 Rel. ( Chevis , J.) Hira v. 
Hardat Singh, 47 P. X, E (1922) 68 I. C. 763. 

Validity — Widow — Existence of son 

adopted by husband— Second adoption invalid. 
See (1921) Dig. Col, 597. Bhau Adgauda Patil 
V. Narasagouda Tatya Patil. 46 Bom. 400 : 

(1922) Bom. 300 : 64 I. C. 614. 

Who may adopt — Minor widow 

—Capacity to take. See (1921) Dig Col. 590 
Parvatava Nemappa Havaldar v. Fakirnaik. 
46 Bom. 307 : 64 I. C. 899 : (1922) Bom. 105. 

Adoption— Who may adopt— Widow’s 

power— Maharatta school — Consent of co-par- 
ceners of deceased husband unnecessary —* 
Authority t * adopt— Direction by husband — 
Second adoption— Deed — Construction— Parti- 
tion — Division in status See (1921) Dig. Col, 
591. Y 4DAO v r Namdeo. 49 Cal. 1 : 26 C.W.N. 393: 

X. E. 3 P. C. 41 : 15 X W. 565 : 
20 A. X. J 481 : 24 Bom. X. E. 609 : 
42 M. X. J. 219 : 30 M. X T. 53 ; 
(1922) (P. C ) 216 : 64 I. C. 536 (P. C ) 

Adoption — Widow— Co- widows— Prefer- 
ential right of senior widow— Sudras — Implied 
piohibition — Living away from husband— Adop- 
tion by 'junior widow. 

In the absence of any direction from the hus- 
band, the senior widow has under the Hindu Law 
the preferential right to adopt. 27 Cal. 351; 39 Mad 
772 ; 2 L. W. 24 foil. 5 Bom. H. C. R., 181, 48 
Cal. 582 Ref. 

The above rule applies to Sudras also. 

The senior widow does not forfeit her prefer- 
ential right to adopt, from the mere fact of her 
having lived apart from her husband, in the 
absence of any proof of adultery or misconduct on 
her part. 

The proper course for a junior widow would be 
to ask the senior widow to get the consent of the 
male sapindas to perform the adoption and to 
perform it herself and only if the senior widow 
was unwilling to perform it herself, it would be 
for the junior widow to ask her to agree to the 
adoption ceremony, being performed by herselL 
Per Ramesam , From the mere fact that the 

husband and wife were living apart for a long 
time, a prohibition against the wife's right to 
adopt cannot be implied, 23 Bom. 789 Foil. 8 Bom. 
9 Dist. ( Spencer and Ramesam , JJ.) Muthusami 
Naicken v t Pula Varatal. 45 Mad. 266 :~ 
42 M; X. J. 101 : (1922) M W. N. 58 : 
30 M. X, t. 60 (H, C.) : (1922) Mad. 108 : 

15 X. W. 40 : 66 1. C. 504. 

Adoption — Widow— Daughter-in-lmr^ v 

Consent of father-in-law- -Sufficiency of--(km$&&P 
by mil. , , 
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HINDU LAW— Adoption. 

Under Hindu Law the daughter-in-law can 
adopt only with the consent of her father-in-law. 
Such consent is operative only during his life and 
a will is of no avail. ( Macleod , C. J , and Shah, 
J ) Dattatraya v . Gangabai. 

40 Bom. 541 : 24 Bom. L. B. 69 : 

(1922) Bom. 321 : 

Adoption — Widow — Limits of her power 

— Extinction of joint family— Vesting of property 
in coparcener'" s widow , 

The widow of a deceased coparcener of a joint 
Hindu famify cannot in the absence of specific 
authority make an adoption subsequent to the 
death of the coparcener who survived her hus- 
band especially when the estate has vested in the 
widows of the surviving coparcener. 44 B 483 ; 
26 B. 526. 48 I A. 513 ; 14 B 463 Ref. [Shah, A. 
C. J: and Crump , J.) Shivbasappa a. Nilana 

24 Bom. L R. 1162 

■ - - Adoption — Widow — Limits of her power 

— Widow inheriting as gotraja sapinda . 

In the Bombay Presidency a Hindu widow 
succeeding to an estate not her husband’s but as 
a gotraja sapinda of the last male holder cannot 
make a valid adoption. The decison in 32 B. 499 
is still good law and has not been affected by the 
decision in 48 I. A. 513. { Macleod , C. /. and 
Shah , /.) Yeknath Narayan Kulkarni v. 
Laxmibai Kesho Gopal. 

24 Bom. L. R. 836 : (1922) Bom. 347. 

— — Adoption — Widow — Not competent to 

impeach adoption made by husband . 

A widow is bound by the act of her husband in 
making an adoption and she must accept all the 
implications of an adoption by him* valid or 
invalid. 23 Bom. L. R. 1272 foil. [Macleod, C. J. 
and Coyajee , J.) Chimabai Malgauda Patil v. 
Mallappa Payappa. 24 Bom. L. R. 489 : 

(1922) Bom. 397 . 67 I, C. 656. 

Adoption — Widow — Power of — Vesting 

of estate— Divesting, 

Where the daughter-in-law succeeds as a 
Gotraja Sapinda of the last male owner in the 
absence of any nearer heir, she cannot adopt to 
hieis husband so as to affect the devolution of the 
estate inherited by her as a Gotraja Sapinda, 
{Macleod, C * /. and Shah, J,) Dattatraya v. 
Gangabai, 46 Bom. 541 ; 24 Bom. L. R. 69 : 

(1922) Bom. 321. 

APPLICABILITY OF. 

Applicability of — Aboriginal tribes — 

Kacharies, 

The Aborgines (Kacharies) of Assam are gover- 
ned by the Dayabaga Law. (N. R t Chatter jea and 
Pear sou , J/,) Nearam Kachari v. Ardaram 
Kachari. 35 C, L. J. 34 : 64 I. C. 145. 

— Applicability — Sub-school of Hindu Law 
— Jaiswar Sub-division of Kalar caste— -Residence 
— Domicile . 

In view of the decision of the Privy Council in 
48 C. 30 (P. C,) a Hindu residing in a particular 
province of India is fnma fade subject to the 
doctrine^ of Hindu law recognised in that pro- 
vince, The Jaiswar Sub-division of the Kalar 


HINDU LAW— Applicability, 

caste residing in the Central Provinces is govern- 
ed by the Benares school of Hindu Law, having 
originally migrated from Oudh. In determining a 
person’s domicile, the place where his property is 
situate is not conclusive ( Kotwal and Prideax A . 
/. C ) Govind v. Radhabai Kalar 68 I. C. 325. 

Applicability of — Berar. 

The lex loci of Berar and the Maharashtra is 
the Mitakshara mterpr ted by the Mayukba. 
(. Prideaux , A , /. C.) Govind a v . Doomi 

5 N. L. J. 187 : 65 I. C. 671. 

Applicability of— Brahmos — Whether 

Hindus — Declaration under Act III of 1872. 

A man by becoming a Brahmo does not 
necessarily cease to be a Hindu, that is to say, 
something further than mere becoming a Brahmo 
is necessary for a man to cut himself off from 
Hinduism. A declaration under Act III of 1879 
is effective only for the purposes of the Act and 
does not involve a renunciation of the Hindu 
religion. [Greaves, J.) Jnanendra Nath Roy 
In the good op. 26 C. W. N. 799 

— Applicability of — Convert to Muhamada - 

nism — Labbais of Coimbatore — Custom , proof of . 

Labbais of Coimbatore who are Hindu converts 
! to Muhamadanism are prima facie governed by 
Mahomedan Law in matters of succession and the 
Hindu law rule excluding women from succession 
except in specified cases does not apply to the 
Labbais. The evidence in the case was held not 
sufficient to support the plea of a special custom 
| to that effect ( Sir Lawrence Jenkins) Mahomed 
Ibrahim Rowther v, Shaik Ibrahim Rowther. 
45 Mad. 308 : 43 M L.J. 69 : (1922) M. W. N. 470 : 
36 C L. J. 64 : 24 Bom. L R. 944 . (1922) P. C 59 : 
30 H L. T, 85 : 15 L. W. 354 : 67 I. C. 115 : 
L. R. 3 P. C. 149 : 26 C. W. N. 793 : 

49 I. A. 119 (P. C ) 

Applicability of— Custom of succession . 

In matters of succession the courts are bound 
to apply the ordinary Hindu law in the absence 
of proof of a custom to the contrary. [Shadi Lai , 
C, J and Le Rossignal, J.) Dalipa v . Dallu. 

4 Lah L. J. 336. 

Applicability of — Cutchi Memons — Joint 

family —Succession and inheritance . 

The application of the rules of Hindu law by 
custom to the Cutchi Memons is limited to rules 
| of inheritance and succession and does not ex- 
tend to the rules relating to the joint family pro- 
perty as applicable to Hindus. 16 Bom. L. R. 244 
41 B. 181, Ref (Shah, A.J. C. and Pratt \ J,) 
Haji Osman Haji Ismail v , Haroon Salleh 
Mahomed. 24 Bom. L. R. 978 : 68 I. C. 862. 

Applicability of — Cutchi Memons — Law 

of joint family and inheritance — Partition — 
Will. 

Held, on a review of the decided cases, that 
, Cutchi Memons settled in the Madras Presidency 
are governed by the Hindu law in matters of 
inheritance and succession. The Hindu law rela- 
ting to the joint family and the inability of d 
I member of that family to make a will equally 
i apply to Cutchi Memons. (Kumaraswamt Sastri ? 
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HINDU LAW — Applicability* 

J.) SiDDicK Hajee Aboq Bucker Sait v. Ebra- 
him Hajee Aboobucker Sait. 

SI M. L T. 183 (H. C.) 

Applicability of — Dayanandig — Atya 

Samaj . 

Dayanandis are Hindus forming a sect of the 
Arya Samajists. They believe in the supremacy of 
the Vedas. {Coutts and Adanu^ JT.) Mt. Suraj 
Jote Kuer v. Mt. Attar Kumari. 

1 3 Pat. L- T. 551 : (1922) Pat. 235 : (1922) P. 378 : 

67 1. C. 550 

Applicability of — Gonds — Guardianship 

of property— Mother — Brother. 

Gonds are not Hindus and the onus of prov- 
ing that a Gond family has accepted the Hindu 
Law and is governed by it rests on the party 
alleging it. Consequently in the absence of 
proof of any special custom the questmn of 
guardianship among Gonds must be decided 
according to justice, equity and good conscience. 
As regards the properties ot a minor, Gond, his 
brother is a preferential guardian to his mother 
though as a regards the person of the minor, the 
mother is next to the father the natural guardian 
(Halifax, A. J. C) Kolhu v, Belsing 

17 N. L. E 183 : 66 I. C. 303 : (1922) Nag. 201. 

— — Applicability of — Halai M omens — 

Bombay . 

The Halai Memons of Bombay, unlike those of 
Kathiawar, are governed by Mahomedan law in 
mattersof succession 21 Bom L. R 85 foil. 
(Marten and Fawcett , JJ .) Sir Mahomed Yasuf 
v. HaR Govindas Jivan. 24 Bom. L. E, 753 : 

(1222) Bom. 392. 

DEBTS. 

Debts— Antecedent debt— Liability for — 

After born sons . 

Where a mortgage of family property executed 
by a Hindu father before the birth of any son is 
renewed by another mortgage after the birth of a 
son, the latter mortgage is binding as an antece- 
dent debt on the son's share of the family 
property. (Batten aad Kotwal, A J . C.) Sheo 
NaRain v. Nathu. 5N I 3i 114 * 

65 I. C. 786 : (1922) Nag. 1 

Debts— Antecedent debt, meaning of— 

Invalid mortgage not a good considerate for 
later sale. See Hindu Law— Joint Family. Chet 
Ram v. Ram Singh. 

44 All. 368 : 43 SL L. J. 98 : 27 C W. N. 150 ; 
24 Bom. L. E. 1231 1 (1922) P. C. 247 : 
4 U. P. L. E. (P. C.) 64 : 67 I. C. 569 : 
16 L. W. 89 : (1922) M. W. N. 455 J 
31 M. L. T* 50 (P. CL) 49 I. A. 228 (P. C.): 
3 Pat. L. T. 363 (P. Oj.l E 8P. C. 141 : 

3 P. L. E. (P. C,) 1922. 

Debts — Antecedent debt — Money required 

tegs api^fying decree for pre-emption— If one . 

: decree merely gives an option 

cScqm^ing certain property at a certain price. 
The decr^-hQ^der is under no obligation to 
acquire ibe propbrty unless he cboses: Money 
required for sqc^ia purpose is not an antecedent 


HINDU VAW— Debts, 

Per Walsh , J : — There must be a real dissocia- 
tion in fact to give effect to the doctrine of antece- 
dency. (Piggott and Walsh , JJ.) Chatur Bhuj 
v , Gobind Ram 4 U. P. l E 43 (A) * 

67 I. C. 668*. 

Debts — Antecedent debt — Mortgage 

debts. 

The doctrine of antecedency applies where the 
debt is one incurred in substance and reality 
antecedently to the mortgage whether or not the 
debt so incurred was secured by a charge on the 
family property. Where the debt is one incur- 
red by the heads of all the branches of a joint 
Hindu family the whole family property can be 
made liable including the interests of all the sons 
and grandsons. 6 Pat. L J. 526 , 42 M. 713 foil. 

( Miller , C. J and Bucknill, J.) Hari Prasad 
Singha v. Sanrendra Mohan Sinha. 

3 Pat. L. T 709 , (1922) P. 450 : 66 I. C. 945. 

Debts — Antecedent debt — Mortgage debt 

if can be so regarded — Son's liability 

Under the Hindu law a mortgage debt con- 
tracted by the father on the security of the family 
properties is not an antecedent debt for which 
the son would be liable. 39 A. 437 ; 41 A 235 ; 
41 A. 529 ; 5 P L J. 120 ; 15 N. L R. 88 ; 16 
N, L, R. 64 Rel. (Pndeanx, A. J. C t ) Baloo v . 
Godawaribal 5 N. L. J. 238 : (1922) Nag. 136 : 

66 I, C. 257. 

Debts — Antecedent debts — Mortgage by 

father—Son's Habtlity. 

The son’s share of the family property is not 
liable to satisfy a mortgage created by the father 
unless it is shown that the mortgage was created 
to discharge an obligation antecedently incurred 
by the father and the obligation was incurred 
wholly apart from the ownership of the joint 
estate 39 A. 437 , 51 A, 235 ; 6 P. L. J. 72 foil. 
(ScotUSmith and Abdul Qadir, JJ.) Lakhu Mal 
v % Bishen Das. 3 Lab. 74 • 66 I. C. 408 ; 

(1922) Lah 291. 

Debts — Antecedent debts — Mortgage- 

Necessity. 

Where the evidence shows that a mortgage 
executed by a Hindu father was in order to dis- 
charge certain prior mortgages and the prior 
mortgages had themselves been incurred for 
legal necessity, then the mortgage can be enforc- 
ed against the whole family property including 
the interest of the son. The prohibition in Sahu 
Ramchandra v. Bhup Singh 39 A. 437 (F. *£.) 
does not aoply to such a case (Rafiq and Pig- 
got t, JJ,) Ranjit Singh v Ga^ga Sahai, ~ 

L. E. 3 A, 328 : (1922) All, 291. 

* Debts— Antecedent debt— Personal liabi- 
lity under mortgage — Alienation by father. 

To justify an alienation of joint family property 
by a father on the ground of antecedent debt, 
there must be not only antecedency in time but 
also true dissociation in fact. In the absence of 
proof of such a debt, the sons are not precluded 
from impeaching the alienation. The personal 
liability of a Hindu father executing a usufru^t*^ 
ary mortgage, in case of dispossession .oLAf. 
mortgagee, does not constitute a debt 
be treated as antecedent 39- A, 437 J 3V.4* ; 
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HINDU LAW— Debts. 

O. C. 200, 23 O. C, 204 ref. {Daniels, J. C.) Mus- 

SA.MMAT MANZURAN BlBI V. JANKI PRASAD. 

9 0. L. J. 35 : (1922) Oudh 50 : 66 I 0. 930 

* Debts — Antecedent debt — Prior mort- 
gage — Discharge of — Son not born at the time — 
Rights of. 

A prior mortgage executed by a Hindu father is 
an “ antecedent debt " to discnarge which he 
could alienate the family property. It the son was 
not born at the date of the prior mortgage he 
could not question the necessity for the same, 
when seeking to set aside the alienation 39 A. 437 
(P. C.) : 33 A. 283 Ref. {Piggott and Walsh . JJ ) 
Suraj Prasad v. Makhan Lal 

44 A. 332 : 20 A. X J. 236 : (1922) A. 51 
, 66 I. C. 134. 

Debts — Antecedent debts — Promissory 

note — Deposit of title deeds — Personal covenant — 
Liability of ancestral property for debts of father , 

Where moneys are advanced to a Hindu father, 
and a piouote is taken lor the amounts advanced 
and subsequently the title deeds of properties are 
deposited as collateral securny, in a suit by the 
rceditor to enforce tue debt. Held, that the pro- 
missory noie debt remained a simple money debt, 
though suosequently secured by a deposit ot title 
deeds, and that being dissociated in fact from the 
mortgage, it constituted an antecedent debt tor 
which the whole ot the tamiiy properties were 
liaole including the shares ot the sons. 

Per Spencer J The personal covenant con- 
tained in an earlier mortgage and subsisting at 
the time of a later mortgage cannot constitute an 
tf antecedent debt >’ in a legal sense. A personal 
covenant given by a lather at the tune oi entering 
into a mortgage does nor constitute an antecedent 
debt. 39 A. 437 ; 44 A. 368 Rel. 60 I. C. 17 7 diss. 

Per Devadoss, A A personal covenant in a 
prior mortgage can be an antecedent debt m res- 
pect of a subsequent mortgage of the same pro 

g erties 39 A. 437 ; 44 A. 368 ; 21 C. W. N. 957 
er, ( Spencer and Devadoss, JJ.) Vadamalai 
Pillai v. ScjbramaNia Chettiar, 16 L. W 936. 

Debts — Antecedent debt — What ts — 

Test. 

• To make a debt, which is in fact antecedent in 
point ot time, not antecedent in the sense cf the j 
ruling m Sahu Ram's case 39 A. 437 (P, C.J, it I 
must be found toac there was an understanding 
between the creditor and the debtor at the time 
of the loan that u w»U be secured later by a mort 
gage of the joint estate. The true test is whether 
the payment of the advance and the transfer 
securing its payment are a single transaction 9 N 
L. R. 7+; 14 N. L. R. 41 Ref. ( fCotwal and Pn- 
deaux , A. J , C.) PandURANG v, Keshorao. 

641. C. 718. 

“T Debts—* Antecedent debts — What are — 
Prior mortgage when an antecedent debt . 

Held , by the Full Bench ( Dawson Miller , C. J. 
aissentiente] that when the consideration for a 
mortgage executed by a Mitakshara father is a 
debt in substance and in reality incurred antece- 
dently to the mortgage it is enforcable against the 
father and bis sons, provided that the loan was 
not raised for an illegal purpose, even though no 
legal necessity for the loan is established and 
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even though the mortgage debt was incurred on 
the security of joint family property or the object 
ot the mortgage was to raise a loan to pay such a 
debt. 

o P L. J, 120 and 6 P L. ] 72. over ruled. 

41 A. 235, dissented from. 42 Mad. 711, followed. 
39 A. 417, 25 A. 407 : 6 M I. A. 393 : 31 A. 176. 
1 A. 575 ; 13 C 21 and 2 P. L. T. 147, Referred 
to. ( Dawson Miller , C. J., Jwala Prasad Das , 
Adami and Bucknill » JJ J Mathura Misra v. 
Rajkumar Misra. 6 Pat. X. J 526 (F. B.) 

Debts “Father — Father’s debt contrac- 
ted while estate under the Court of Wards — Son*$ 
pious obligation. 

Where a Hindu contracted debts while his es- 
tate was under the Court of Wards and be was in- 
competent to contract, his son is under no pious 
obligation to pay off the debt A bond executed 
in lieu of the debt is not enforceable against the 
son. ( Rajique and Lindsay , J.) Chaubey Baldeo 
Prasad v . Bindeshri Prasad 

44 A. 388 : 20 A. X. J. 241 ; (1922) All. 215 r 

66 I. C. 128 

Debts — Father — Mortgage debt — Sow's 

liability . 

In the absence of proof of legal necessity or of 
an antecedent debt to discharge which a mortgage 
by a Hindu lather was executed, the court, would 
not enforce the mortgage against the sons share 
I of the property on the ground of thetr pious 
obligation &o pay the*r father’s debt 52 I C. 
108 not foil 65 I. C. 950 , 22 O. C. 84 ; 31 A. 
176 Rel. {Dalai, A. J. C.) GaJadhar Bakhsh 
Singh i, Baijnath 20 A. X, J 208: 

(1922) All. 50 : 65 1. 0. 967 

Debts— Father — Son's liability. 

A Hindu son Is bound by a charge on ancestral 
property created by his father before his birth 
{Coutts and Ross , JJ.) Ramchandra Prasad v 
Mahabir Prasad Singw. 64 I C. 247. 

Debts — Father — Renewal of time 

barred debts — Son's liability. 

It is competent to a Hindu lather to execute a 
fresh bond in lieu of time-barred debts contracted 
by him and the sons would be under a pious 
obligation to pay off the bond after the father' s 
death The Hindu law does not recognise any 
rule as to the extinction of claims by the efflux of 
tune. 6 M, 293 foil, iGokul Prasad and Stun ft, /), 
RAmkishan 1 Rai v. Chhedi Rai. “ # F , i 

44 All. 628 . 20 A. L. J 577 : (1922) All. 402. 

68 I. C. 235 . 

— Debts — Father — Son's liability — Pious 

obligation 

The existence of a pious obligition does not 
validate a mortgage or alienation which is 
otherwise invalid. {Kannaiya Lal , /. CJ Ram 
Autar v. Beni Singh. 25 0. C. 82 

(1922) Oudh 135 : 68 I, 0. 196 : 

Debts — Grandfather's debts — Liability 

of grandsons— Debt of granduncle accepted by 
grandfather. 

Where the grandfather of the defendants btad 
along with other adult members of |he joint 
family mortgaged the joint family property 


Y— 40 
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HINDU LAW — Debts, 

favour of the plaintiff and it was found that the 
mortgages had been executed in renewal of an 
earlier mortgage which m its turn was executed 
to satisfy a debt of the grandfather’s brother’ 
Held, in a suit to enforce the mortgage, that the 
grandfather of the defendants having accepted 
the debts of his brother as a debt payable by the 
joint family, the grandsons were liable for the 
mortgage {Piggott and Suleiman , JJ .) Ram 
Ratan Misir v . Kapil Deo Singh. 

L. B. 3 A. 541. 

Debts -Liability for— Ancestral or self- 

acquired property See (1921) Dig. Col. 602 
Sheikh Karoo v . Rameshwar Sao. 

3 Pat. L T. 43, 


" ~ Debts— Liability of grandson during son’s 

life-*Doctnne of puus obligation. See Hindu Law 
Joint Family. 3 Pat. J- T. 363 (P C.) 


77“ 'Debts— Liability of sons — Antecedent 
debt See (1921) Dig. Col. 603, Sheik Abdul 
Rahman v. Shib Lal Sahu. 6 Pat. L. J. 650 • 
<1922) Pat 81 : 4 U. P. I. R. (P a t ) 13 • 
(1922) P. 252. 


HINDU LAW — Debts. 

necessity and debts contracted to meet such ex- 
Denseswould bebrnding on his family, 37 Mad. 

* 32 All* 675 ; 32 Bom 81 foil (Das and 
Adamt JJ ) Debi Lal Sah v. Nand Kishore Gir. 
1 Pat. 266 • (1922) P. 22 * 3 Pat L. T 759 ; 

65 I C 315* 


— — - Debts Liability for— Son’s liability for 
tathet s simple money debt— Life-time of father— 
Declaratory suit Sec (1921) Dig. Col 603 Sheo- 
dan Singh v. Bhagwan Singh. (1922) All. 323 

641. C. 75 


* Debts Hanager — Liability of junior 

members. 

There is no presnmptton that a debt contracted 
by the manager of a Hindu family was contract- 
ed for the benefit of the family. In each cas ei t 
must be proved lhat the debt for which all the 
members of the family are sought to be made 
luble was incurred for the benefit of the family. 
17* P. L. R. 1916 Kef. ( Abdul Raoof and 
Harrtson JJ.) Mela Mal v. Gobi 

3 lah. 288 . (1922) hall. 200 : 66 I C. 485. 


,, , Debts Nature of — Antecedent debts— 
Mortgage— Necessity, See (1921) Dig. Col 599 
Bhup Kcar o. Balbir Sahai 

44 A. 190 : 64 I. C. 885 : (1922) All. 342 

Debts— Nature of— Family debts— Co- 
parcener incurring debts on be naif of family— 
a Q d oilier members how far liable. See 
(1921) Dig. Col 601 Obilisetti Venkata 
Krishnayya v. Subbiah. 68 I. C, 462. 

— — —Debts— Necessity— Expenses of criminal 
Case— Purchase of war bonds — Trade debts. 

Mm^if S '« C t Un l e<J by . the raana S er in defending 
J?® 8 ? 1 * a ^inst a criminal charge are payable by 
the family A sum of Rs. 32,000 is not an 
?w®?!° n ? ble expenditure in the case of a respect- 
hnnrfi f' l 7th ° eb S lI ? curred for purchasing war 
£*£ Jit ,bus ass “«ng a steady income to the 
i p^e also binding on the family. 4 Pat. L 
J. 653 Rel. (Kotval and Pruieaux A J C \ 
v Kisan lal. . esiefees! 

ex * enses of 

- be “ a - 1 rfage expenses 

-.ff^ J 9* nt Hl *da family is a 


LL77bS^ Son ’ s liMlit y- F ^s debts 

, f\ m0 . n ( £ y de , < T ree a S ainst a Hindu father for a 
debt neither illegal n °r immoral whether incur- 
-u vf ^ lly P ur P° ses or *ot, may be enforced 
in his hfe time by the execution sale of the entire 
coparcenary property and is binding on the sons. 
In order to absolve a Hindu son from liability for 
his father s debts it is not enough to prove that 
the father was a man of extravagent and vicious 
habits but there must be some definite connec- 
tion established between the debt and the expen- 
diture. [Abdul Raoof and Moti Sagar JJ.) Ram 
Rattan v . B\sant Rai. 2 Lah. 263 : 

3 Lah. L. J. 563 : 64 I. C. 121, 

Debts Son's liability — Decree debt. 

o Ik? ° nU ? ° f P rovin & that a decree obtained on 
a debt contracted by a Hindu father cannot be 

H^ CUted FK agamSt the ew * ire family property in- 
^ d rf^L the S ° n>S Share 011 the ground Y that 
lnH d ? b ^ as . non - e xistentor illegal is o n the son 
and he having failed to discharge it the ioint 
property was liable 16 Mad. 99 foil (Abdul 

Basan/rIt 0/1 SagaT ' JJ ‘ ] RAM Rat tan 
BasantRai. 2 Lah 263: 

3 Lah. L. J. 563 : 64 X. C 121. 

x it. Debts Son*s liability — Decree against 
f^er— lability of entire family estate 

Where there is a simple money decree against 
3 H -L" d ^ fa lie r vv hich is not shown to havtfbeen 
on the basis of a debt tainted with illegality or 
mmorahty, -he decree can be executed again" 
the father and the father’s interest in the (Imilv 

property ca,, be attached and .-old 3!) A, 237 d-J; 

15 A. L. J 147 foil. ( Stuart and Sulatttian JT ) 
Kalyan Singh v. Dharam Singh. ’ J ' ] 

20 A. L. J 721 : I. R 3 A. 492 - 
(1922) A. 489 : 68 I C 794. 


sonal remedy ~ S ° n ' S liai ' M y~Mor tgage-Per- 

_ vr at>senC f °f proof of necessity the sons of 
a Hindu are not liable for a mortgage debt ron 
tracted by their father. The wmed/of the cre- 
ditor on the basis of tbe pious obligation of the 
not co-extensive with his remedy on a 
hi m,! r eC L, r,ty ' Where the sons are sought to 

ed the mnrt« 0n P ers0Dal obligation contain- 
eo in the mortgage executed by their father, the 

due !£* St b a br ° ughlwithinsix years from the 
due date under the bond. 31 A 176 toll. 39. A 437 

• ( Lindsay , J. C.) Ram Chhattar v. Ram Lal 
24 0. C. 395 : 65 1 C. 950. 

-Mfefiflfemor^ 11 ^ * ather ’* **bts 
cred°it^ n £n S 3 H! "j U famil y remains undivided a 

sontln th pr0Ceed a « alnst ‘he interest of the 
their Stw J? 0 ? stral Property for the debts of 
itwl/ h f h '? h , have not been contracted far 
i J® gaI ,2 r , mmonal Purposes. 4 M 1 : 41 M m* 
H0; 38 * L. J. 402 : 39 A. 437 • 43 M. tj. S 
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HINDU LAW— Debts. 

Ref. ( Spencer and Deva Doss, JJ ) Kurukundi 
Sama Rao v , Firm of Marwadi Vannapi Vajinji. 

43 M. L, J. 745 : (1923} M. W. N. 708 

Debts — Son’s liability — Mortgage in- 
valid — Pious obligation to pay debt. 

The liability of a son or grandson to pay the debt 
of his ancestor, which is not tainted with im- 
morality oi was not taken for illegal purposes, j 
cannot however be enforced so long as the 
original debtor is alive and is capable of paying 
his debts. 

During the life-hme cf the father apart from 
any question ot family benefit or necessity the 
liability of a son to pay a debt due by ms father 
is only con mgent* The existence ot that liability 
contingent or vested, has baen util'sed io build 
up the d c rine of antecedent debt t j validate a 
mortgage or sale effected by the father to pay such 
debt , ind m many cases, a creditor ha? been 
allowed to recover a debt due by the father 
from the entire family property, if not faulted 
with immorali y. as if the liability were concur- 
rent 44 A. U6 , 39 A. 237 Ref 
If the a tempt to enforce a mortgage on the 
theory of pious obligation fails, the right to 
attaco the family piopeity during the life time ot 
the father on the s r reng>h of that pious obligation 
can be still less recognised because if no pious 
obligation exists, it must be as insufficient to 
support the one as to support the other. 

The doctrine of antecedent debt, resting as it 
does on the theory of pious obligation, is only 
intended for the protection of thu d parties who 
may have acquired rights in good faith m the 
family property, and if a vendee cannot invoke it 
for validating a sale effected in lieu of an in- 
valid antecedent mortgage in his own favour, it is 
still less open to a creditor, whose mortgage has 
been declared to be invalid, to recover the debt, 
represented by that mortgage, while the mort- 
gagor is alive, from the shares of tns sons, who 
have been exempted from 1 ability ‘out of the 
very property, the mortgage cf which has Men 
delared to be unenforceable The debt for the 
payment of which this habdity is sought to be en* 
forced is m no sense an antecedent debt. It is 
the very debt for the repayment of which the 
mortgage was made ; and if the doctrine of 
pious obligation Cannot be invoked to Support 
the mortgage, it can hardly be itivoked during the 
father’s life-time to enfotce the liability of the 
family property other than the interest of the 
debtor tor its repayment. ( Stuart and Kanhaiya 
Lai, JJ .) Kish an Singh v. Chejju Singh 

L. R 3 A. 609. 

• Debts-^-Son’s liability — Pious obligation . 

It is well-established that under the Hindu Law, 
subject to certain limited exceptions, the whole 
of the undivided estate of a joint family is liable 
in the hands of the sons for the debts of the father 
unless the debts are taken for illegal or immoral 
purposes. There is a pious obligation on the sons , 
to pay such debts. Where the father is alive, the j 
obligation is only contingent, for the father may ! 
discharge fhe same in Ms life-time or there may 
be ample personal estate belonging to the father 
available out of which the debts might he : 


HINDU LAW— Gifts. 

discharged or no joint family property left from 
wmch their satisfacti ;n might be possible. 

It makes no difference m principle whether 
the property passed out by foreclosuie or sale. 
(■ Kanhaiya Lai, J. C.) Bindeshari Singh v 
Audesh Prasad Singh- 25 0- C. 16 : 

(1922) Oudh 85 ; 68 I. C. 283. 

Gifts. 

Absolute estate — Gift by husband to 

wife — Words empowering alienation. 

Where a Hindu husband makes a gift of land 
to his wile, he can use words of suffic'en amplitude 
to convey in ihe terms of the gift uself the fullest 
rignts of ownership including the power to alien- 
ate. In such a case it is not necessary that the 
power to alienate should be given by express 
declaration. 30 A 84, 30 M. L. T. 149 Ref {Lord 
Buckmaster) Ramachandra Rao v. Rama- 
chandra Rao, 45 Mad 320 ; 

43 M L. J 78 : (1922J P. C. 80 : 
24 Bom L. R 963 : 16 L. W 1 : 
(19 22) M. W- N. 359 : 20 A L J 684 : 
26 C W N. 713 30 M. L T. 154 : 
35 C. L J. 545 : L.R, 3 P. C, 158 : 
67 I C 408 . 49 1. A 129 (P. C.) 

Qift — Construction — Defeasance clause 
— Effect of — Transferee from donee — Position of. 

A clause in a deed of gift that the donor was 
to become entitled to the properties gifted on the 
happening of a specitied contingency is not in- 
valid or opposed to Hindu Law. A Hindu who 
had Deen sentenced to transportation lor life 
made a gift ol his properties to a relation of his 
subject to a condit'On that the donee should hand 
over the properties to the donor m case he retur- 
ned to his native village after the termination of 
his sentence. The donee alienated the properties 
g fted to strangers who had notice of the terms 
ot the g ft. The donor subsequently returned 
and sued tor possession Held , that he was enti- 
tled to recover the propel ties from the alienees 
who could not be said to be bona fide purchasers, 
[Krishnan and Venkatasubba Rao,JJ.) Venkata 

RAMA AYYAR V m AlYASAMI AlYAR 

43 M L. J. 340 : 16 L. W. 552 

-Gift— Construction— Gift to adopted son 

— Adoption declared invalid — Persona designata 
See Hindu Law, Will, Construction. 

24 Bom. L R. 794. 

Gift — Daughter in-law— -Absolute estate 

— Bahamah wajab — Meaning of. 

Held on a constructs of the gift that the 
estate conferred on the widowed daughter-in- 
law was on absolute estate and that the words 
** bahamah wajab*’ occurring in the deed of gift 
meant “ with all rights” [Stuart J.) ABHEf 
Singh v . Himt. 4 U. P. L. R (A.1 36 : 

65 I. C. 653. 

Gift— Delivery of possession if necessary 

Under the Hindu law, delivery of possession 
of immovable property is not essential to the 
validity of a gift thereof. 77 A. 169 ; 25 A. 358 
foil. (Byves and Gokul Prasad , JJ.) Debi $in$h 
Si. Bansidar. (1922) All. 44 : 66 L C. 480. 
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HINDU LAW— Gift. 

Gift— Delivery of possession — Registra- 
tion bee (1921) Dig Col. 507, Jagannath 
Marwari v. C hand i Bibi. 67 I. G. 31. 

-Gift — Father— Power to give reasonable 

portion of family propeny to daugnter. See 
Hindu Law, Joint Family, Father. 

30 M L. T. 255 (P C ) 

"Gift — Female donee —Absolute estate. 

See (1921) Dig Col 607 DhaNpat Rai v Badri 
Das. 65 I* C. 455 

Gift — Female donee— Absolute es’ate — 

Malis. See Hindu Law Will, Construction 

42 M. L. J. 33j. (P. C ) 

Qift — Female donee— Annuity — Putra- 

pautradt Krame — Effect of. 

A series ot lue-estates m tail male i- repugnant 
to Hindu Law and Courts will g ! ve to the expres- 
sion '* putra fault adi Krame ” occurmg in a 
gitt of an annuity to a Hindu lady, its usual 
teehmc-d meaning so taat the annuity w 11 be 
perpetual and oa the death o' the lady, her son 
would take an absolute estate ( Teunon and New * 
bould , JJ.) Rajendra Mohan Moulik v Upen- 
dra Nath Guha. 64 I. C 518 

Gift — Oral gift — Proof of. 

The onus o> proving an oral gift is upon the 
person setting it up. \Das and Adami , JJ ) 
Rameshwar Narain Singh v . Riknath Koerl 

67 I. C. 451 

— . Gift — Unborn person — Validity — Crea- 
tion of annuity. 

A giant of an annuity is a ri^ht of property 
and a« it is an ^corporeal right, the test of 
validity in each case is, whetner, under the 
circumstances, the donor has sufficiently indicated 
an intention that ihe transfer should take effect 
as a corrody and with that intension has done all 
that is practicaole by way of transferring such 
indicia of property as may be m existence, if 
there is such a transfer there is no room for the 
application of the rule in the Tagore case as to 
the invalidity of a gift to an unborn person. 13 C 
L. J. 85 ; 39 C 87 p ef. (Mookeryec and Chotzner 
7/.) Jatindra Mohan Mondal v GhaNashyam 
Chowdhury 36 C. L. J. 428. 

Guardianship. 

. Guardianship — Alienation — Legal 

necessity. 

Wffeie the mother as guardian alienated 
certain property but only a portion of the cons - 
deration for the alienation of the property was for 
legal necessity. Held on the paying back to ihe 
vendee that part of consideration which was for 
legal necess ty the plaintiffs would be entitled to 
get back their share in the property alienated 
( Gpkut Prasad /.) Lakhram Singh v. Sheo 
^RASaD (1922) All. 316 

v — — —Guardia ns hip — Minor— Acts of the guar - 
Matt how far binding* 

I minor is bound by all acts of his guar. 

‘ tifctoe ^bona fide and for the benefit of the 

ii&nor^s &S&3&&T {D¥ake Brockman , J. C ) Mangu* 
LAL V. Ml; Nanbl ^ 5 N. L. J- 1 : 

' ^ t Nag, 104 : 67 I. C* 808 


HINDU LAW — Impartible estate 

Guardianship — Mitakshara family— 

Adult co parceners — Testamentary guatdtan. 

It is not competent to the only adult co parcener 
of a Mitakshara family consisting of himself 
and his minor co- parceners, to appomt a testa- 
mentary guardian to the co-parcenary properties 
of the minor co-parceners. 41 M 561 and other 
cases followed. Consequently it is not open to a 
father to appoint a testamentaiy guardian for the 
p operties in the hands ot his minor sons in super- 
session of the mother ( Kotwal , A. J , C.) 
Jiwandas V. Rajrani. 64 I. C. 433. 

Impartible Estates. 

Impartible estate— Jagir — baranjam — 

Family custom . 

W.ietner a particular esfate is impart ble or is 
subject to the ordinary Hindu Law of inheritance 
must be dec ded according 10 the circumstances of 
each ca->e and ihe evidence given in it. A saranjam 
m the Bombay Presidency is ordmarly impar ible 
and it descends to* the eldest representative of the 
last holder This special feature of a saranjam 
estate should not necessarily be made applicable 
to a jayir village m Berar, especially when the 
jagir in question is a grant of the vilhge itself and 
not merely of the reve <ue. ( Dhobley , A J. C) 
Krishna Rao v. Nilkanth. 5 N. L, J. 25 : 

(1922) Nag. 52. 

Impartible estate — Evidence of~Origin 

of the estate—Subsequent dealings — Partition of 
estate , 

An estate may be the family property of a joint 
undivided family and ye be impartible Where 
the family in question was an ancient and noble 
one the property had been granted in ancient 
times by the Moghul Emperor for services, ihe 
peimment settlement had been made with the 
R ija for the time being to the exclusion of bis 
bi others, the repeated succession of the eldest 
son to the estate though there were many sons 
left: Held that the estate was impartible and the 
succession to it went to the eldest male deien dan t 
in the senior branch. The mere fact that sepa- 
rate esates have been formed by the divi- 
sion of one entire estate, *s not a circumstance 
which decides the issue in favour of parti bility. 
The impartibilitySof the estate does not destroy 
its nature as joint family property or render it 
the separate property of the last holder unless 
there was something equivalent to panition, (Das 
and Admi, JJ,} Dwarka Prasad v , Jai Barham. 

(1922) P. 322 . 67. 1. C. 686. 

Impartible estate — Succession by sur- 
vivorship — Application for personal decree — 
Succession certificate if necessary. 

Where a person succeeded to m impartible 
estate by survivorship and applied for a decree 
under O. 34, R. 6 of the C. P. Code against ano- 
ther, a succession certificate need not be obtained 
as a cond tion precedent to the main’ainability of 
the application. Case law as to succession in 
impartible estates considered. ( Das and Adctmi , 
JJ ) Shiva Prasad Singh v. Beni Madhab Chow- 
dhury. 1 p a t. 387 * (1922) P. 529. 

— Impartible Succession -^Fdrao- 

geniture — Custom — FaraTy custom — • Evidence-?- 
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HINDU LAW — Inheritance 

Rajpitt family — Migration. See (1921) Dig Col 
610 Rana Sheonath Singh v. Badan Sing i. 

48 Cal. 997 : 23 A. L. J 443 : 26 C. W. N. 226 ; 

(1922) P C. 146 : 64 I. C. 194 (P. C } 

Inheritance- 

Inherit ance-Bandhus- Mo ther's bi other'* 

son — Mother’s aster's son. 

Under the Mitakshara school of Hindu Law a 
mother's sister’s son and a mother's bi other’s son 
are entitled to succeed equally to tne property ot 
the propositus They are both atmabaruihu > 
and it is difficult to find any legitim de ground of 
preference between them {Mad cod , C J. and 
Shah , J ) Kajeppa Ranappa v Gangappa 
Jotappa. 24 Bom. L. R 789 : (1922) Bom. 420 

— — Inheritance — Bandhus — Sister's son — 

Wife's sister. 

U.ider the Bengal School of Hindu Law a 
sister’s son is an heir unless there is a custom to 
the contrary. 

A wife’s sister cannot be an heir under the 
Hindu Law but she can be an heir if a custom to 
that effect is proved. ( N . R . Chatter jec, and 
Pearson , JJ ) Nearam Kachari v. Ardaram 
Ka chari. 35 C. L. J 34 : 64 I. C. 145. 

Inheritance — Bandhus — Sister's daugh- 
ter — Son's daughter's son — Priority — Bombay 
School. 

According to Hindu law, among bandhus, the 
son's daughter’s son is entitled to succeed in pre 
ference to the sister’s daughter. 

Per Macl cod, C /.—Tnough it may be thought 
that the Bombay High Court in deciding that all 
male bandhus should be preferred to iemale 
bandhus without regard to piopinquity has gone 
too far, still there is no authority lor the proposi- 
tion that) bandhus of different sex but of equal 
propinquity should take equally. 

Per shah,J. : The list of brndhus given in the 
Mitaitsbara is merely illustrative and not exhaus- 
live ; nor does th„ list necessarily mdcate any 
thing more than this that the atma bandhus have 
to oe preferred to pitri bandhus and that the pitri 
bandhus are to be preferred to the matri bandhus. 

Among bandhus, a sister’s daughter is entitled 
to prefeience over the sister's son’s son for the 
purposes of inheritance. 

In the Bombay Presidency a sistei would be 
preferred to a son's daughter* 

Tnough Balambhaiti is useful as aiding the 
interpretation of the Mitakshaia the views pro- 
pounded therein cannot be accepted without due 
caution and examination ( Macleod y C . J. and 
Shah , 3.) Dattatraya Bhimrao Sabnis v. 
Gangabai Ganeshbhat. 

44 Bom 541 : 24 Bom. L. R, 69 : (1922) Bom. 321. 

Inheritance — Bandhus — Step sister's 

step-son— Not an heir—Mitakshara. 

The stepson of a step-sister of the deceased is 
not his heir under the Mitakshara School of 
Hindu Law. 6C. 119 ; 22 C. 339 ; 42 C. 384 ; 
8 M. 107 ; 37 M. 286 ; 18 M 168 ; 2 B 388 ; 16 M, 
716 ; 23 M. h (P. C.) 12 M. L A. 448 ; 43 C. 944%; 
Ref. [Spencer and Ramesam, JJ .) C. Samina- 
tha Ghetto v , ANGAmmal. 45 Mad. 257 : 

42 M. L, J. 4 : 15 L. W. 48 * 30 M L. T. 242 
(1922) Mad. 46 : 65 I. C. 736. 


HINDU LAW — Inheritance. 

INHERITANCE — Exclusion from 

inheritance — Exclus’on from — Con- 

gential blindness — Rule of obsolete 

Tue rule of Hindu Law excluding a congenit- 
ally blind Hindu fiom inheritance is not obsolete 
Texts and cases reviewed, {Sir Walter Schwabe 
C. J. % Oldfield and Contis T>otter y JJ.) Pudiava 
Nadan v . Pavanasa Nadan. 43 M L. J. 596 : 

16 L. W 563 , 31 M L. T. 320 (H. C.) ; 

fl922) M. W. N. 693 (E. B.) 

Inheritance — Exclusion from — Grounds 

of — Dumbness— Adoption of son See (1921) Dig 
Col 618 Bharamappagunda v. Ujjangauda. 

46 Bom. 455 : (1922) Bom 173 • 65 I. C. 216. 

In her i tan ce — E xclusion — In sanity. 

Insanity as a ground of exclusion trom in- 
heiitance under the Hindu Law, need not be 
congenital 43 Mad. 464 ref. Insanity at the 
time when the succession opens is sufficient to 
disqualify and under the Mitakshara Law a 
person who is at the time insane is not entitled to 
share upon a partition in a joint family ; if he is 
not entitled to share be is not entitled to demand 
partition 8 Cal. 149 , 8 Cal 919 f0 Cal. 639 38 
All. 117 ref to. ( Pndeanx , A. J.C .) Vithoba v, 
Waman. 18 N. L. R. 80 : (1922) Nag, 161 : 

68 I, C 111. 

Inheritance — Exclusion — Grounds of — 

Party to murder — Descendants of— Rights of 
Under the Hindu Law a person who has been 
a party to a murder is prevented from succeeding 
to the estate of the person murdered on the prin- 
cipal that no one shall be allowed to benefit by 
his own wrongful act. It is compatible with 
justice, equity and good conscience that the ex- 
clusion of a murderer from tne inheritance of the 
m tn whom he had murdered must be taken to 
include his direct lineal descendants also 41 P. 
R. 1906 foil 15 W. R 70, 17 C. W. N 341, 27 
Mad 591 31 Mad 100 ref. {Broadway and Abdul 
Qadir, JJ ) Har Bhagwan v. Hukam Singh. 

3 Lah. 242 : 4 Lah L J. 245 : 
(1922) Lah. 243 : 68 I. C. 769. 

Order of Inheritance. 

Inheritance — Son — Mother and father — 

Preference . 

Under the Mirakshara law the mother is a pre- 
ferential heir to the fathei in the case of succes- 
sion to the pr perty of their s:>n. ( Ashworth , A. 
J. C ) SUBEDAR SlNAH V. B.IIKHAM SlNGH. 

9 0 L J. 435 : (1922) Ondh 277 

Inheritance -Order of— Posthumous son 

—Right of. See 1921 Dig. Col. 612 Kusum 
Kumari Dasi v. Dasarathi Sinha. 67 X., C, 210. 

Inheritance-Illegitimate son - Adulterous 

union— Offspring of — No rights — Marriage — 
Abandonment — Proof. 

For an illegitimate son, among Sudras, to suc- 
ceed to the property of his putative father, he 
must show that the union between his parents 
was continuous and lawful The offspring of an 
adulterous or incestuous connection cannot inherit 
33 M. 366: 1 B. 97 foil. The mere fact ^hat a 
* husband leaves his wife and goes abroad for a 
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HINDU DAW— Inheritance, 

long time and on bis return does not take back his 
wife from the company of a stranger with whom 
she bad contracted a churi marriage and had long 
been living, does not constdute an abandonment 
of the wife nor does it effect a severance of the 
marri ,ge tie. The illegitimate offspring of the 
churi marriage cannot inheiit { Dhobley , A J. C) 
Sheonandan Singh v Piun Singh. 

18 N. I. R 115 : 64 X. C. 897 

— ~j token tance — 11 legi 1 1 mate j so n — S u Iras — 

Survivor shi f> — Other castes— 'Distinction — Succes - 
sion certificate — Necessity. 

Illegitimate sons in the three higher classes 
never take by inhen tance but are only entitled to 
maintenance from the estate of their father. An 
lllegitima e son of a Sudra takes h s fatner’s pro- 
perty bv survivorship and consequently no suc- 
cession certificate s necessary io enable to him 
to recover his debts. 18 C. 151 Ret (Predeaux 
A J. C) GanUlalii Kashiram 68 I. C 417 

Inheritance — Illegitimate son—Sudras — • 

Kunbis — Maharat ta$. 

Maharatta Kunbis of the Central Provinces are 
Sudras and an illegitimate son of a kunbi would 
get a half share of wbat he * ould have got of his 
father’s property bad he been legitimate 
( Pndeaux , A J. C.) Gopal Rao v. Sitakam 
Rao. 64 I. C 863 

Inheritance — Order of succession— Ille- 
gitimate son — Collateral succession. See {1921} 
Dig Col. 612 Z ipru Chindhu v. Bomtya 
DagadU. 46 Bom. 424 : (19221 Bom. 176 . 

64 1. C 975 

Inheritance — Order of — Daughter's son 

— Right of representation — Daughter's son's son. 

On the death of a Hindu dying intestate leaving 
a daughter’s son and a daughters’ son’s son, the 
former succeeds to the estate to the exclusion of 
the latter. 27 M. 382 Ret. 

To constitute a severance in status, a declaration 
of intention by a member of a joint Hindu family 
must be absolutely unequivocal. 35 All. 81. 24 M 
L, J. 345 and 33 M. L. J. 746 Ref. ( Napier and 
Odgers , JJ ) Krishnaswami Battar v Sreeni- 
vasa Battar. 42 M L. J. 124 : 

30 M. I T. (H. C ) 168 : (1922) Mad. 341 

* Inheritance — Order of succession — 

Bandhus — Maternal uncle — Father’s sister’s 
grandson—Preference. See (1921) Dig. Col. 615- 
Vedachala Mudaliar v Ranganatham 

24 Bom L E. 649 : 30 M. I. T. 198 . 

4 U. B B. R. (P. C.) 13 : 26 C. W. N 159 
(1922) P. C. 33 : 64 I. 0. 402 (P. C.) 

Inheritance— Order of — Brothers — Con - 

sanguine brother preferred to uterine brother . 

Under the Hindu law, a brother by the same 
father though by different mothers is entitled to 
succeed in preference to a brother by the same 
mother but by different fathers. 

thfe purpose of inheritance sons of the same 
brothers: and there is a distinebon made 
different mothers But the sons 
of fnother by a different father though 

born of this same womb belong to a different 
family arid as ^ti^h Ire? entirely outside the cate- 
•geiry oFthe class ef heirs ^ndafr the heading of 


HINDU DAW— Joint family. 

“ brothers ” (. Macteod , C. / , and Shah , /.) 

Ekoba Parashram v. Kashi Ram Tota Ram 
46 Bom. 716 ' 24 Bom D. R. 229 : (1922) Bom. 27 * 

66 I.C. 341. 

Inheritance — Order — Widow of pre- 
deceased son — Nephew — Preference — Custom . 

Neither under Hindu Law nor under the custom 
of the Punjab is the w’dow of a predeceased son 
a preferential be»r to the nephew d the last male 
owner. {Broadway and Moti Sagar, JJ ) Chint 
Ram v . Shib Devi. 4 Bah D. J. 10 : 

(1922) Lah. 207, 

Inheritance— Order of — Half blood and 

full blood 

Where the parties are governed by Hindu Law 
the brother and nephews" of the wh le blood ex- 
clude those of the halt blood in tne absence of 
proof of a custom to the contrary. {Broadway 
and Abdul Qadtr , JJ) Har Bhugwan v. Hukam 
Singh. 3 Bah 242 : 4 Bah L J. 245 : 

(1922) Bah. 243 . 68 I. C. 769. 

Inhei itance — Sudra ascetic. 

As a Sudra cannot enter the order of Yatht or 
: Sanyasi, devolution of property left by a deceas- 
ed Sudra who has purported to become an ascetic 
and renounced the world is regulated by the or- 
dinary law of inheritance in the absence of proof 
of any general or special usage to the contrary. 

22 Mad 302 followed ( Macleod and 
Kanga, JJ) Mahant Narasinhdas Guru Sita- 
ram Das v . Khande Rao Vina yak Joshi. 

(1922) Bom 295. 

Inheritance— Sanyasis — Guru and chela 

Initiation— Kaka guru — Rights of. 

As regards succession to a mahant, in the pre- 
sence of a lawfully appointed chela the guru is 
not a preferable heir. If the preliminary cere- 
monies of inflation oi a person as chela are done 
by one mahant and the viyaja homa by another 
after the death of the former mahant the position 
ol the latter is stronger than that of an ordinary 
achurya guru and he succeeds to the chela in the 
absence ot nearer claimants. A kakaguru is one 
stmding m the line of spiritual relationship m a 
position analogous to that ot the nearest male 
agnate in a cass of ordinary succession to the 
estate of a deceased Hindu. ( Rafiq and Piggott, 
JJ.) SWARTH Gib V t JAGANNATH. 

B. E. 3 A. 593. 

Interest — Damdupat — Rule of — Not 

applicable to decree. See Interest— Damdupat. 

65 I. C. 275. 

Joint Family. 

— Join If a m t ly — Ac quisitions — Money spe n t 

on litigation as a result of which proberty was 
obtained 

In the absence of anything to show that pro- 
perty acquired as a result of a litigation by a 
member oi a joint Hindu family was thrown into 
the common stock, it does not become jo>nt family 
nroperty merely by reason of the fact that the 
funds of the joint fam ly were spent in the litigar 
tion. ( Phillips and Devadoss f JJ.) Chklasami 
Atchamma v. Chelasami Venkata Subbayya* * 
16 B. W. 268 : (1922) M. W,?N, 487 : 

* 1 (1922) Mad. 423, 
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Joint Family — Acquisitions — When 

joint family property — Nucleus— Existence of. 

The mere existence of a lamily nucleus will 
not impress the acquisitions of a member of the 
family with the character of punt family properly 
unless it is shown tuat the acquisitions could 
have been made from ihe income derived irom 
that nucleus. Consequently where a membei of a 
joint Hindu family obta ned on partition with 
his brothers properties worth 200 rupees and 
was allotted debts to the extent of Rs. 500 and 
he subsequently acquired as Dubash (agent) of 
certain b g commercial men, Held , that the 
acquisitions weie his own self-acqui&itions and 
that the nucleus did not impress them with the 
character of joint family property. 27 M L. J. 
677 , 33 A. 677 Ref ; 35 A. 564 ; 27 M. 228 ; 2 
Lah. 40 Rei, {Spencer and Devadossx JJ ) 
VADAMALAI PlLLAI V. SUBRAMANIA CHETTIAR. 

16 L w. 936. 

Joint family — Alienation by coparcener — 

No benefit or necessity— Alienation how far bind- 
ing. See (1921) Pig. Col. 619 Munshi Lal v. 
Sohan Lal. 66 I. C. 881. 

joint family — Alienation , consent of 

co parcener —Estop pel by conduct . 

Though a lease of jomt family property was 
actually executed by two out of three brothers 
still it was iound that the other brother was acting 
in concert and in *he same interest with the exe- 
cutants on the lease. Held that the brother wuo 
did not join ia the lease was estopped from 
disputing the validity of the lease. (Fremantle , 
/. M.) Raja Ram SiN-G-i Rami Keway 

L. B, 3 A. 81. (Bev) : 65 I. C 577. 

Joint fam ly — Alienation— Co parceners — 

Alienation by some of their share— Subsequent 
donee from all the co parceners — Rigot of. See 
(1921) Dig. Col. 619 Raghubar Pande v % 
Gokul Prasad Patak. 65 I. C. 107. 

Joint Family — Alienation — Co- par- 
ceners — Invalidity 

Where a co-parcener creates a mortgage over 
joint family properties On his own account the 
mortgage is invalid even as regards his own share 
jn the family property ( Das and Adamt f JJ t Debi 
Lal. $ah v. Nandkishcxre Gir„ 1 Pat 266 : 

(19221 22 • 3 Pat. L. T. 759 : 65 X 0. 315 

Joint family — Alienation — Co parcener— 

Rights of alienee from— Suit to set aside aliena- 
tion , 

A purchaser from a member of a joint Hindu 
family has only an equity as against the other 
members to work out his interest by a suit foi a 
general partition. In cases where possession of the 
property is claimed by a co-parcener on the ground 
of the invalidity of the alienation as against him, 
the court must decree possession and simply dec- 
lare the right of the purchasar to a partition 
The purchaser is not in such a case entitled to a 
partition either of the specific items conveyed or 
of the joint family property generally. ( Kumara - 
swami Sastri and Deva Doss, JJ .) Slbba Goun- 
BAN C. KmsHNAMACHARi. 45 Mad 449 : 

42 M. L. J. 372 : 30 M. L. T, 217 : 15 L. W. 537 : 

' {1922}ML W* N- 209 : (1922) Mad. 112 

88 I. 0. 889. 
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Joint Family — Alienation — Power of 

co-par ce ner — Berar. 

The law of the Mita'tshara is to be interpreted 
in Berar in the same manner as in Bombay and 
according to that law a co parcener has power to 
sell his share in the joint family property without 
the consent of his co owners. {Viscount Cave ) 
bYED Kasam v JorawaR Singh. 43 M L J. 676 : 

31 M. L. T. 46 (P. C.) : 16 L. W. 223 : 
5 N. L. J. 209 : (1922) P. C 353 . 18 N. L. B 127 : 
68 1. C. 573 : 27 C. W. N 179 • 49 I. A. 358 (P. C.) 

Joint Family — Alienation — Father — 

After born son — Right to set aside alienation — 
Another son born after suit but before decree 
if bound by result of the suit. 

A mortgage of joint family property was made 
by a Hindu father without the consent of his 
only son who shoitly after brought a suit for a 
declaration that the mortgage was not binding on 
the family property. Prior to the decision of this 
suit, another son was born. 

Held, in proceedings by the mortgagees to 
enforce their rights under the mortgage that as 
the alienation was made by the father without 
the consent of the son then alive, who also 
promptly challenged it, the after-born son was 
also entitled to contest the validity of the mort- 
gage ; also that his interests were quite separate 
from those of his elder brother and hence he was 
not bound by the decision in the prior suit 
( Rafiq and Lindsay , JJ.) Bhup KuaR v. Balbir 
Sahai. 44 A. 190 . 19 A, L. J. 978 : 64 I. 0 885 : 

(ia*2) All 342. 

Jomt family — Alienation — Father — * An- 
cestral property— Son’s suit to recover. See (1921,) 
Dig.Col 625 Lachhman Shukul v. Ram Kishqre 

641,0 220. 

Joint family —Alienation by father — 

Consideration — Majoi portion of , binding — * 
Effect on transfer. 

Where a large portion of the consideration 
am mnt is borrowed for legal necessity the 
transfer by the manager of a jomt Hindu Fanrly 
canno be said to be void and the transaction, 
can be upheld if the transferee offers to pay up 
the non-binding po t on of the debt 36 I C< 57 
foil. {Dalai, A- J . C.) Gajad iar Bxkhsh Singh 
V Bmjnath. 20 A. L. J. 208 : sl92?) A. 50 : 

65 I. C. 96t 

Joint family — Alienation — Father — 

Necessity— Proof of. See (1921) Dig Col* 621 
Laik Shah v. Dina Nath. 3 Lah. L J- 491. 

Joint family— Alienation by father — 

Legal necessity— Son's right to impeach , 

In the absence of a finding that a fa her has 
been recklessly extravagant, or wantonly wasting 
his properly, the vendee of the property from 
the father is not required to prove that the pre- 
vious debts were contracted for necessary pur- 
poses , he has o ily to prove their existence. The 
son cannot impeach such a sale. [Martmeau J.) 
Jagat Singh v. Ganda Singh (1922) Lah. 301 : 

69 I. C. 47. 

j oin t family — Alienation — Father — 

Recital as self acquisition— Antecedent debtor 
Jmiifimg necessity . ' ' 
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Where a father transfers property describing it 
as hts self-acquisition and it is found that the re- 
cital was incorrect but that there was necessity 
justifying, the alienation can be upheld. 34 A. 296 
P. C dibt. 28 I. C. 365 Ref. (Spencer and Deva - 
dass. JJ.) Vadamalai Pillai v Subramania 
Chettiar. 16 L. W. 936i 


Joint family — Alienation — Father- 

Setting aside of alienation m sons' suit for parti 
tion — Son if bound to pay pro rata consideration — 
Pious obligation See (1921) Dig. Col 621. 
Sreenivasa Aiyengar v KUPPUSWaMI Aiyengar 

64 I C. 698. 


Joint family — Alienation — Father- 

Suit by sons to set aside 

In a suit by a Hindu son to set aside aherat ons 
of joint family property by hts father, if it is found 
that the sales are not valid and binding on the 
family the plff would be entitled to a decree that 
his rights as coparcener are not affected by the 
alienation. The decree in favour of the plff 
should not be made conditional on his refunding 
his share of the purchase money. 39 A, 43, 30 A. 
352 * 53 P R. 1901 ref. 11 C. 396 not foil ( Le 
Rosstgnol and Campbell , JJ.) Badam v. Mad ho 
Ram. 2 Lab. 338 * (1922 Lah 241 : 66 I, C. 19. 

Joint family — Alienations— Father — 

Son 9 s suit to set aside— Form of relief . 

A Hindu son is enti led to set aside an aliena- 
tion by his father of ancestral property which has 
not been effected for the payment of an antece- 
dent debt or for any family necessity 53 P R 
1901 ; 28 A 328 , 39 A. 485 Rei. In a suit for 
possession of the pr< perties so alienated the son 
as not bound to refund the purch *se money but 
ckn claim possession of the property. 11 C. 396 ; 
32 I. C. 891 Ref. ( Broadway and Marhneau , JJ.) 
Kali Charan v. Jaggu. 67 I. C, 89. 

Joint Family— Alienation — Consent of 

reversioner to one sale — Presumption. 

Consent of presumptive reversioners to a later 
sale of property fay the widow does not preclude 
the reversioners who are alive when the reversion 
falls in, though they may be the sons ot the 
reversioners, irom disputing the want of legal 
necessi y for the prior sale ot the propeity by t »e 
widow. ( Macleod , C. J. and Shah, JJ) Tukaram 
v. Gap pat. (1922) Bom 346. 

joint family-— Alienation— Father— Sale 

for necessity— Sons not entitled to pre-empt. See 
’Pre-emption, Right of. 67 I. C. 76. 

'■ — — — -Jomt family — Alienation by father — Right 
of sons born and unborn to set as* de— Cause oi 
action — Starting point of limitation see Ljm. 
Act, Art. 126, 9 o. L. J. 45. 

See also . 24 0, G. 330. 


1 — — — ^ Joint Family— Alienation— Gift subjec 
mortgage— Donee if can impeach mor tgage fo\ 
legal necessity 

i2Limly P r0 P ert y subject to at 
mortgage cannot question the neces 
? r Pf°F iet y of the mortgage. 11 N. L 
w 1 ^ 4- J, C.) Narayan v. Shan- 

SEfetM,. - ; 68 1. JO. 508 


——Joint family — Alienation — Invalid 

mortgage if good consideration for later salt 

Antecedent debt— Liability of grandsons . 

A mortgage of joint family property which is 
invalid on that date, cannot become a just and 
legal consideration for a later sale, on the princi- 
ple of antecedent debt. The antecedency should 
be one not only in time but m fact. Case law re- 
ferred to. 

The doctnme of pious obligation cannot be in- 
voked against grandsons when the sons are alive. 
[Lord Shaw) Chet Ram v. Ram Singh. 

44 All. 368 : 43 M. L. J. 98 ; L. B. 3 P. C 141 : 
27 C. W. N. 150 . 24 Bom L. B. 1231 * 16 L. W. 89 : 

31 M. L T. 50 (P, C.) (1922) M. W* N 455 . 

4 U. P. L B (P. C ) 64 : (1922) P. C 247 : 

3 P. L. B (P. C.) (1922) : 67 I. C. 569 * 
3 Pat. L. T. 363 . 49 1. A. 228 (P C.). 

Joint Family— Alienation — Necessity — 

Burden of proof on purchaser . 

In a smt by the junior members of a joint 
Hindu family to contest a sale by the manager, 
the burden of proving that the sale was justified 
by necessity is on the purchaser. 8 A L J. 1022 
Ref, [Rafiq and Stuart , JJ.) Ram Sarup Singh v . 
Ram Saran Sinch. 20 A. L J 935, 

Joint Family —Alienation — Manager— 

Necessity— Test of. 

Where a portion ot the consideration for sale 
of ancestral property b- the manager of a joint 
family is found to be binding on the family, tho 
question is not whether the consideration, which 
was taken for legal necessity, formed the bulk ot 
the consideration, but whether the portion, which 
was not taken for legal necessity, was such a small 
portion as might reasonably be left out of account 
It is not always possible for the manager of a 
joint Hindu family to sell property exactlv for the 
amount for which the legal necessity might exist. 
He migh be able to raise a loan by a mortgage, 
but it might not always be possible for him to 
find a mortgagee willing to ta&e a mortgage of 
the property foi the amount required unless the 
security given leaves a sufficient margin to cover 
the principal and interest that might eventually 
fill due on that transaction. In many cases the 
sale of a portion might be out of question 
and fails to command either a purcha-er or its 
proper value. (Lindsay and Kanhaiya Lai , JJ.) 
Jai Narain Pande v. Bhagwan Pande. 

44 All 683 : L. B. 3 A 427 : 20 A. L. J. 621 : 

(1922) All. 321. 

Joint family— Alienation — Manager — 

Necessity or benefit— Absence of -Mot tgage How 
far enforceable — Liability of sons 

The liability in resoect of antecedent debts 
applies only to sons and grandsons. A mortgage 
executed by the adult members of a joint family 
as security for an antecedent debt not incurred for 
the necessary purposes of the family nor for its 
benefit, is not binding on the co-parceners - and is 
enforceable neither against the family estate, nor 
against the undivided shares of the mortgagor*^ 
(Das and Adami, JJ.) Mathura Miska* v. 
Rajkumar Misra. 4 6 Fat* L. J f26; 

—Joint family —Alienation— Manager- 

Necessity— Consent 
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HINDU LAW— Joint Family* 

The law is that the head of a joint family can- 
not mortgage the joint family property without 
consultation with, and consent of, other members 
but where legal necessity is proved it is unneces- 
sary to prove consent, because this will be im ^li- 
ed in the case. {Coutts and Ross t JJ) Kamna 
Prasad v. Nathuri Narayan Singh, 

66 I. C. 149 : (1923} Pat. 136 . 3 Pat. L T. 401 

(1923) P. 347. 

Joint family — Alienation — Manager 

and others* difference between — Suit to recover 
property — Decree , form of. 

In the case of an alienation not binding on a 
joint Hindu family, while the manager can sue to 
recover the whole entire property on behalf o\ 
the family, individual members can maintain the 
suit only in respect of their own shares. 

Where an alienation was made by an adult 
brother and the mother on behalf of her minor 
sons, and su<t is brought by one of the latter to 
have it set aside, the proper decree to be passed 
is for possession of his share of the property on 
payment of his share of the consideration, if any, 
which is found binding. ( Darnels, A • J C.) 
Mahesh Dat v * Ram Asre 90 1 J 138 : 

4 U. P. L. R (0. C.) 38 : (1932) Oudh 114 . 

67 I. C, 814. 

Joint family — Alienation — Manager — 

Powers of— Benefit— Necessity — Acquisition of 
other property — Benefit to the estate— Renewal of 
private debts— Mala fides— Onus. See (1921) Dig. 
Col. 624 Kalika Nand Singh v. Shiva Nandan 
Pd. Singh. 3 Pat. I. T. 149 : (1922) P 122. 

Joint family— Alienation — Mortgage by 

manager — Necessity — Onus 

In the absence of evidence tending to shake 
confidence in the transactions themselves or in 
the conduct and case of the manager or of the cre- 
ditor, the onus is shifted back on to the sons or 
members of the family who wish to repudiate a 
mortgage by the manager* though the initial onus 
is on the creditor to prove necessity As a matter 
of business and common sense courts will decli- 
ne to take judicial notice of the fact that fathers 
of joint Hindu families or managers or kartas as 
the dase maybe, where the father is dead are 
necessarily and chiefly occupied in going out of 
tfieir way to borrow money for purposes which 
they know to be unlawful and ’which can confer 
no benefit upon the general body of the family to 
Which they belong and of which they are respect- 
ed heads On the contrary, the presumption 
must be in their favour viz.* that inasmuch as their 
own interests are indissolubly interwoven 
with the interests, and the affections, of the other 
members, the borrowing is to assist and benefit 
the joint family. 

Though the onus of proof to support a 
mortgage of family property is on the creditor, 
the question of onus is not a mere question 
of law. Once the principle of onus has been 
settled, the question still remains in the de- 
cision of each particular case, as to whether 
having regard to the transactions which have 
been established by evidence, the onus still re- 
mains where it was^or whether, on the other hand 
it has been made to shift. In each particular case 

Y— 41 
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whether the onus has been s hifted or not, be- 
comes a mixed question ot fact and law or rather 
a question ot the due appication of recognised 
principles to the vaning circumstances of each 
case. Si A 176,39 A. *37; 43 1. A. 24'* kel. 
l Walsh and Ryves. JJ,) Peare Lal v. Sunder 
Singh. 20 A. L. J, 658 L. R. 3 A. 693 ; 

(1922) All. 436 68 I, C. 805, 

Joint family -Alienation by manager— 

Setting aside — Major portion of the co nsi deration 
binding— No misconduct — Form ot decree 

Wherein a suit by a mno: to set aside an 
al enation of joint ‘am i lv property by his father 
it is f mod that out of the recited con sideration of 
500 rupees o ily Rs 320 was paid tor necessity 
and the balance was not so paid, on a que^ 
tion arising as to t ie proper foira o decree to be 
passed m the case, Held , that as the value of the 
properties ha appreciated considerably and as 
there was no misconduct on the part oi the 
purchaser, the properties should be sold and the 
proceeds dtsti ibuied in the shares to which the 
parties were entitled. {Sir Walter Schwabe , C. J.) 
Kuttuva Meenatchi Aiyar v DarmiahRanga 
Charlu. 16 I. W 595 . (1922) M W N. 719. 

Joint family — Alienation — Necessity 

—Antecedent debt , 

It is open to the sons to impeach an alienation 
by their father on the ground that there was no 
legal necessity for the alienation of their shares 
in the joint family property and on the ground 
that no portion of the debt was an antecedent 
debt binding on them. The sons are not merely 
confined to the plea that the debts of the father 
were incurred for immoral or illegal purposes. 
(. Kohval and Prideaux , A J. C } Dhudabai v. 
Narayan. 5 N. I. J. 73 : 661. C 239 ; 

(1922) Nag. 28. 

Joint family —Alienation — Necessity — ■ 

Antecedent debt — Exorbitant rate of intetest— 
Liability of other members — Adult member 
joining in execution — Presumption of necessity— 
Setting aside alienation — Equities . 

An alienation of joint family propeity effected 
by the concerted action of all the members of the 
joint family who had attained majority at the time 
raises a presumption in favour of such alienation 
having been made for real family necessity. 
Where the rate of interest specified in a mortgage 
is high and there is, in addition, a provision for a 
penalty on non -payment of interest punctually, 
the provision for compound interest and the 
penalty might be regarded as improvident and 
therefore not binding on the minor members of 
the joint family. The existence of an antecedent 
debt of the father does not justify his alienating 
the whole ot the family property at a sum con- 
siderably less than the market value 

Where in a suit by the sons to avoid an ali- 
enation, the debt was partly for binding necessity, 
the pltis, are bound to discharge the binding 
portion of the debt before obtaining possession of 
the property alienated. (Piggoit and Walsh , JJ<) 
Govind Dass v. Ram Charan Lonia. 

4 U. P. L. R. 25 (A.) : 68 I. C. 307, 

— Joint family — Alienation — Necessity— 

Benefit— Test of— Minor coparcener^ if bound by 
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the sale. See (1^21) Dig. Col. 618. Nagindas 
Manekhlal v t Mahomed Yusuf. 

46 Bom. 312 * 64 I. C. 923 : (1922) Bom, 12 2 

— Joint family — Alienation — Necessity— 

Enquiry 

The burden of making out a necessity for an 
alienation oy a person with a qualified power of 
disposit'oa like a Hindu father, is upon tne alienee. 
LDhobley , A. J. C) Jairam v Venkata Rao* 

5 N. L J. 66 65 I. C. 658 : (1922) Nag. 101 

-i Joint family — Alienation— Necessity as 


regards rate of interest — Plea necessary 

To support a mortgage by the karta of a Hindu 
family, the plaintiff mortgagee has to prove not 
only the necessity for the loan but also the ne- 
cessity to borrow at the rate stipulated. The 
onus as regards the latter is however discharged 
if the defendant does not specifically raise tbe 
plea that the rate of interest was not justified by 
legal necessity; for the facts necessary to prove 
legal necessity for the mortgage may be entirely 
different from the facts necessary Id prove that 
there was necessity to borrow money at such and 
such a rate. 

Where no such plea was raised in the trial 
court, it cannot be allowed to be raised i n appeal 
{Miller C J . and AdamuJ.) AinthU Gope v. 
KhakhaR Sahu 3 Pat L T. 367 : (1922) P. 356 

67 I. C. 790. 

; Joint family— Alienation— Necessity - 

Recitals— Adult members joining m alienation 
— Effect of. 

Where a sale deed of joint family property 
executed by the heads of all the branches of the 
family mentions the purpo e for which the sale 
was made, there is no room for raising any pre- 
sumption with regard to the necessity for the 
transaction from the fact that all the members 
joined tn its execution. The Court has merely to 
see whether the purpose recited is one which is 
recognised as valid under the Hindu Law 8 B. 
602 ref. ( Daniels , A.J.C.) MusssaMMAT Manzuran 
Bmi v. Janki Prasad. 9 0. L, J. 35 : 

(1922) Oudh 50 : 66 I. C. 930. 

Joint Family — Alienation — Necessity — 

fiigh rate of interest. 

As regards the rate of interest necessary or 
proper in a mortgage by the manager of a jont 
Hindu family no hard and fast rule can be la*d 
down. The question in such a case is what is 
a reasonable rate of interest ” and a finding as to 
tfte ‘reasonable rate of interest is really one of fact. 
EVen ff it is a matter of discretion the High Court 
&ould not interfere in second appeal with the 
discretion of the court below. ( Lindsay and 
Gokul Prasad t JJ.) Bindeshri Prasad v, Jag 
PRASAD Rai. L. R. 3 A. 498 : (1922) A 335. 
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circumstances which would invalidate the con- 
tract. The defendants who entered into the coven- 
ant are clearly personally liable and the other 
defendants are only liable to the extent of the 
assets of the executants who are dead which 
have come into their hands. A personal decree 
could be passed against the sons and grandsons 
of the deceased executants who had been implea- 
ded on the ground of pious obligation 41 A S71- 
9’/?' ** ^ ^ Camels and Lyle\ 

A. J C.) Mahraj Prag Dm v. BhagwaTi Sahai, 

66 I. C, 687. 

Joint family— Alienation —Necessity— 

Recitals , evidentiary value of. 

Recitals in a deed of alienation as regards the 
purposes for which the money was borrowed may 
not be sufficient to prove those purposes as re- 
gards third parties. But the recital is clear evi- 
dence of the representation made to the creditor 
and if the circumstances are such as to justify a. 
reasonable belief that an enquiry would have 
confirmed its truth, then when proof of ac- 
tual enquiry has become impossible the recitals 
coupled with the circumstances will be sufficient 
evidence to support the deed. [Darnels, A. J.C) 
Ram Saran v . Da wan Singh. 24 0 C. 386 . 

66 I. C. S6 

“J Joint family— Alienation — Necessity — 

Pepreseniation by father or manager— Necessity 
for enquiry— Recitals 

The representations of the borrower are 
not metely evidence, but piay m particular 
circumstances be Sufficient to shift the onus from 
the lender to the person impeaching the debt or 
alienation. 

Something more than mere representations of 
the borrower is necessary to constitute reasonable 
inquiry on the part of the lender especially where 
other avenues of inquiry were open to the borrow- 
7r 6 „, M T A 393 : 35 M - 108 foli * [Halifax, 

AJ.C.) Ganba v , Sbri Vishweshwar Mahadeo 
Deosthan of Nagpur. 64 I. C. 268 (N.) 

Joint family— Alienation— Right to set 


— J oint family — Alienation — Mortgage by 
ffcetnjkgrs — he gal necessity — Personal decree. 

mortgage is executed by some mem- 
bersi of a joirrt family but the creditor seeks to 
mortgage debt against the mortgagor 


aside — Members subsequently born. 

Where a Hindu father executes a mortgage over 
family property at a time when he had no son, it 
is not competent to the sons who ate subsequently 
born to challenge the alienation. The subse- 
quently born sons, take tbe estate as they find it 
at their birth and cannot impeach prior aliena- 
tions by the father. ( Dhobley , A J. C.) Jairam v, 
Venkata Rao. 5 N. L. J 66 : 65 I. C. 658 4 

(1922} Nag. lOi: 

Joint family -Alienation- Setting aside 

— Mesne profits — Liability for. 

In the case of a sale by a father or. managing 
member of a joint Hindu family for alleged neces- 
sity, the sale would be good till avoided because, 
it is open to the other co-parceners to affirm- the 
transaction. Consequently in a suit by a co par- 
cener to set aside the alienation the plffi will nob 
be entitled to mesne profits before the suit in ihe 
absence of a repudiation of the sale before that* 
date. [Kumar aswarm Sastri and Devadcss , JJi) 
Subba GoOndan v Krishnamachari. , t , „,«• 
45 Mad. 449 : 42 M. L. J. 372 : 30 M L, T. 217 r 
15 L, W, §37 : (1922} M. W. N. 262 * 
(1922} Mad, U2; 63 RfC ’ 
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HINDU LAW — Joint Family. 

Joint family — Alienation — Suit to set 

aside — Cause of action — Members subsequently 
born* 

The cause of action for a suit for setting aside 
an alienation of joint family propeity accrues to 
the members on the date of the alienation or the 
alienee's taking possession. Members subsequently 
born into the family do not get a fresh cause of 
action on their birth. 24 O. C. 330 , 611. C. 801 
ref. {Data!, A J. C ) Sheoambar Khan v 
Ratipal Singh. 65 I. c 404. 

Joint family — Ancesttal property— Onus 

of proof S^(1921)dig Col.634 Nibaran Chandra 
Mukerjee t>. Nirupama Debi. 26 C. W. N, 517. 

* Joint family — Business not of the joint 

family Minor not liable — Othets liable if fa? ties 
to contract 

If it were the law that some members of a joint 
family could escape from liability to perform con- 
tracts entered into by them on the ground that 
tbeir contracts were not such as would bind the 
joint family and that they had no properly other 
thau that which was the property of the joint 
family, it would be necessary for every person 
with whom they sought to make a contract to as- 
sure himself that the business to which the pro- 
posed contract would relate was busiaess of the 
joint family, and that no member of the joint 
family was a minor Under such circumstances, 
it would be difficult to carry on business with 
persons who happened to be members of a jomt 
family of the Province of Madras. 

But the minor’s interest m the joint property 
of the family will not be affected by any decree 
agamst the other members in transactions which 
are in the course of any family business ( Sir 
John Edge.) Sadasiva Mudaliar v . Hajee 
Faker Mahomed Sait. (1922) P c, 397 

— — — Joint family— Decree against family 
property— Liability of individual members . 

Where there is a decree against the joint family 
property, including the separate property of a 
certain member of the joint family, it follows 
t^at when that member quits the family all of 
bj| property that remans liable for the satisfac- 
tion of the decree is (1) his share in the joint 
family (2) his separate property such as it was up 
to the date when he quitted the family. Separate 
property acquired after he quitted the family is 
not, and never coull have beeu joint family pro- 
petty. (Le Rossignol and Campbell , JJ.) Gokul 
Chand v . Firm of Hukam Chand Nathumal. 

3 Lah. 14 : 65 I. C. 731 ; (1922) Lab. 84. 

*— r — ^ Joint family — Father — Compromise 
affecting family property found invalid?— After 
born sons — Rights of, 

- Where a Hindu father entered into a compro- 
mise a&a result of which the family lost certain 
sums of money, and this compromise was subset 
queatly declared invalid in a suit brought by a 
son, and the family still remaining joint two more 
?qns iwere born ; 

Held, they two were entitled to benefit by (he 

•le^iratioh'O-f the invalidity pf the compromise,, 
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{Loid Buck master) Venkata Rao v % Tulja Ram 
Rao. 45 Mad. 298 : 43 M, L.J. 298 : 

26 C. W N 646 * 36 C L. J. 319 * 
(1922) M. W N 392 . L, R. 3 P. C. 125 : 

4 U. P. L R. (P. C.) 33 : (1922) P. C. 69 : 

20 A. L, J. 333 : 24 Bom L. R. 1191 : 49 I. A. 91. 

30M.LT 272 (P. 0.) 

Joint family— Father — Decree against 

— Execution against sons 

It is competent to the holder of a s ; mple money 
decree agamst a Hindu father to attach and bring 
to sale in execution the whole family property 
including the son’s shares therein, unless the debt 
whereon the decree was obtained was tainted 
with immorality or illegality. ( Piggott and 
Walsh, JJ ) Mohan Lal v. Bala Prasad. 

44 All. 649 ; L. R. 3 A 515 : (1922) All. 310, 

Joint family — Father — Decree against — 

Mortgage — Foreclosure — Son’s right to challenge 
the decree 

Where the sons bring a suit for a declaration 
that a foreclosuie decree passed against their 
father is not binding on them on the ground they 
were not made parties to the foreclosure suit, and 
i is not shown that the mortgage debt was either 
illegal or immoral, the sons’ suit is not sustain- 
able. The mere fact that in the foreclosure suit 
the father was not described as the manager of 
t ie joint family did not make the decree any the 
less binding on his sons, in the absence of proof 
that the father acted in a way prejudicial to tne 
interests of the family ( Kanhaiyalal , J. C.) 
Bhagwati Prasad v. Kallu Ram. 25 0. 0. 256, 

* Father — Insolvency — Sons’ share vests 

in Official Ass ; gnee — Remedy of sons. Sec 
Pres. T. Ins, Act, S. 17. 3 Lah. 329. 

Joint family — Father — Powers of — Gift 

m favour of daughter. 

A Hindu father has the power under the Mitak- 
shara law of making within reasonable limits, 
gifts of moveable property to a daughter. What is 
reasonable m the circumstances of a case, is a 
question of fact. (Mr Ameer All.) Ramalinga 
Annavi v. Narayana Ann avi. 

45 Mad. 489 : 43 M L. J. 428 2 
(1922) M W. N. 399 : 26 C. W, N. 929 i 
16 L. W. 639 : (1922) P. C. 201 : 20 A, L J. 839 : 
24 Bom. L. R. 1209 : 68 I. C. 451 . 30 M. L. I 35§2 

49 I, A 168 (Ph’flL) 

* — Joint family — Manager— Decree against 

— Exparte decree— Defences open not raised — 
Decree resjudicata agamsfc junior members. See 
C. P. Code, S. 11. 43 P. L. R. 1922, 

Joint family — Manager — Contract for 

sale of land — Existence of minor members — Spe- 
cific performance. 

oThe relation of the manager of a joint Hindu 
family to a minor member of the family is not 
the same as that of a guardian to his waid. 12 
N. L. R. 12 foil. Where a contract is made by 
the manager of a joint Hindu family acting on 
behalf oi the family including its minor members 
to sell immoveable property, it is open to the pur- 
chaser to claim specific performance of the Con- 
tract against the whole family including the^i- 
nors. 39 Cal. 232 , 35 All. 499 ; 30 Gal 539 diet* 
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HINDU LAW — Joint Family. 

2 Pat. L. J. 513 foil. {Halit fax, A J C.) Thakur 
Hargovind v. Mehtab Singh. 18 N. L. E. 6 7 : 

(1922) Nag. 193 : 68 I. C. 346 

Joint family — Manager — Decree against 

— When binding on other members. 

A decree passed against the manager oi a joint 
family as representing the family, provided it be 
in respect of a debt contracted by him lor 
family necessities or ior the family j 
business may be executed against the whole j 
co-parcenary property. z6 A. 383 P. C. Rel. But it 
must be shown that the manager was sued m a 
representative capacity. ( Abdul Raoof and Har 
rtson JJ.) Mela Mal v. Gori. 66 I. C. 485 : 

3 Lab. 288 : (1922) La h. 200, 

— Joint family — Manager — Insolvency^ 

Official Assignee— Extent of properties vesting in. 

Pres. T. Ins. Act, Ss. 7. 30 and 52. 

16 L, W. 559. 

Joint family — Manager— Bond in the 

name of — Presumption. 

The presumption is that a bond in the name of 
the managing member ot a joint Mitakshara. 
family is joint family property and it is for those 
who assert the contrary to make good their case 
Proof that some ot the members of the family 
had some private transaction does not prove that 
the particular bond in question was the private 
property of the member in whose name it was 
held. {Viscount Cave.) Bandhu Ram v 
Chintaman Singh. 26 C W. N. 406 . 

3 Pat. L. T. 295 : 20 A. L. J. 495 . 
(1922) P. C. 215 : 66 I. C.402. (P, C.) 

— Joint family — Manager — Liability to ac- 
count— Trust relationship. See (1921) Dig. Cols. 
628, 595. ArUmilli Perrazu v. Arumilli Subba- 
RAYADU. 3 Pat. L. T. 1 : 30 M. L. T. 1 (P. C.) : 

(1922) P C. 71. 

Joint fatntly — Manager — Negotiable 

instrument— 'Liability of other membeis of the 
family . 

The manager of a joint Hindu family is not 
its agent but represents the iamily in all 
dealings with outsiders and on a negotiable 
instrument drawn by the manager, the other mem 
bers ot the family would be liable even though he 
did not sign the instrument. 46 C. 663 dist. 23 M. 
597 toll. ( Ptggott and Wahh , JJ.) KrishnaNand 
Nath Khare v Raja Ram, 44 All. 393 

20 A. L. J 233 .U.3A 239 : (1922) Ail. 116 : 

66 I. C. 150 

Joint family — Manager — Liability of, in 

partition suits. See Hindu Law— Partition. 

42 M. L. J. 570. 

— — -Joint family Manager — Powers of — 

starting of a new trade — Ancestral trade — Lidbi - 
of minor members, 

li distinction between an ancestral business 
started after ihe death ot the ancestor, 
’f^If.sQdroe^ of partnership relations is patent. 
u In ihe one case the>.e relations result by opera- 
tion of law from a succession on t he death of an 
.. ancestor tb ^an- established business with the 
and obligations* . In the other, they rest 
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ultimately on contractual arrangements between 
the parties. It is not competent to the Karta to 
impose on a minor coparcener the risks and liabili- 
ties of a new business started by himself : con- 
squemly a creditor of the new business cannot 
make the minor's share of the family properties 
or m the ancestral business liable for the debts of 
.he iew business. (Sir Lawrence Jenkins ). 
Sanyasi Chara^ Mandal v, Krishnadha 
Banerji, 43 M. L. J. 41 : 20 A. L. J. 409 : 

24 Bom, L, E 700 : 49 Cal. 560 : 
(1922) P. C. 237 : 16 L. W. 536 : 
30 M, L. T. 228 : (1922) M. W, N. 364 : 
26 C. W. N, 364 : 35 C. L. J. 498 : 
L. E. 3 P. C. 133 : 67 I. C. 124 : 

49 I A. 108 

J oi nt family— Manager— Representatio 

in suits. See C. P. Code, O. 32, R 3. 

9 0 L, J. 141. 

Joint family— Manager — Right to start 

new business— Liability to interest. 

As between the members of a joint family 
inter se , whatever may be the powers of the 
manager as regards the minor members of the 
family, there is no authority for holding that he 
can start a new venture without the concurrence 
of the adult co-parceners , at least there must be 
evidence of acquiescence. 

The immunity of a manager to account for 
past transactions does not entitle him to enter 
into illegal transactions and use joint family pro- 
perty for the purpose It will be gross miscon- 
duct sufficient to entitle the others to require the 
manager to suffer the loss personally and to put 
back any money that he may have taken out of 
ihe family for such transactions. 

When the manager is made to account for 
moneys expended by him, there is no general 
rule that he should pay interest on the sum to be 
made good. {Spencer and Kumaraswamy Sasiry , 
J].) Tadi Bulli Tamireddi v. Gangireddy. 

45 Had. 281 : 42 M. L. J. 570 : 
30 M. L. T. (H. C.) 323 : 16 L- W: 55 : 

(1922) Mad. 236. 

Joint family— Manager — Representation 

in suits- Promissory note — Suit on — Parties. See 
(1921) Dig. Col. 650. Ramnath DwarkanaTh 
v. Ram Rao Balkrishna. (1922) Bom. 281 : 

46 Bom, 358 : 64 I C. 966* 

Joint family— Manager — Representation 

in suit. See (1921) Dig. Col 630 Sheik Abdul 
Rahman v. Shib Lal Sahu. 6 Pat. L J, 650 ; 
(1922) Pat. 81: 4 U.P.I.E. (Pat ) 33 : (1922) P. 252 

Joint family — Manager— Right to sue 

for a debt due to the family 

The managing member of a joint Hindu family 
can maintain a suit for a debt due to the joint 
family. 

35 Mad. 685 : 36 All. 383: Relied on. 

(j Krtshnan , /,) Subramania Gurukkal 

Ramakrishna Aiyar. 15 L. W| 1(1 * 

(1922) Mad* 407. 

— Joint family— Manager— Who can be — 

Minority of members— Guardianship. See (1921) 
Dig. Col. 631 Gobindsahai v . Bal Kaur. a 

4 U. P, I, E. (3UEM* 
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Joint family — Presumption— Dtsvmion 

tn status — Proof . 

In the case of a Hindu Mitakshara family, 
there is no doubt a presumption of joratness and 
any one who pleads disruption must prove it. 
Failure to prove when exactly disruption took 
place, does not conclusively show that no parti- 
tion took place at all. 

The circumstances under which separation may 
be deduced are all set out in Trevelyan on Hindu 
Law, p 549 

Held on the facts, absence of commensality, 
separate transactions, separate entry of shares in 
revenue records and other similar circumstances, 
clearly indicate separation in status. ( Coutts and 
Rossy JJ.) Tara Prasad Jha Balisey v. Maya 
Debya. (1922) Pat 91 * 4 U. P. L. R (Pat.) 18 . 

65 I, C. 687 ; (1922) P. 30. 

Joint family — Presumption of jomtness 

— Separate living and dealing 

Where two Hindu brothers have long been 
living separately and dealing with their individual 
acquisitions separately and without reference to 
the other, the presumption as to jointness m a 
Hindu family loses much of its force, ( Dhobley 
A, J. C.) Laxman Bhat v. Banabai. 

64 I. C. 906. 

joint family — Presumption — Jot ntness — 

Father and only son 

There is an initial presumption in favour of 
joint ness in a Hindu family and this presumption 
is particularly strong in the case of a father and 
his son, 18 A 17o ; 23 O, C. 1 Rel. ( Daniels and 
Lyle , A . J. C .) Mt, Parbati v, Saiyed Mahomed 
Hadi. 9 0. L. J. 304 : 68 I, C. 534 

J oi nl family — Preswnpti o n —P rope rty 

Where members are living jointly and acquire 
properties, the presumption is they were acquired 
for the benefit of the family. The onus is on the 
party who denies jointness to rebut the presump- 
tion. {Greaves and Cuming, JJ.) Soshi Kumar 
SaRkhel v . Chandra Kumar Chaudhuri. 

35 0. L. J. 348 : 68 I. C, 322. 

— Joint family — Representation — How 

jfar one member beuiid by acts of another — 
Quest ion of fact . 

The question whether one member of a Hindu 
joint family is bound by the action of ano'her 
member is a question of fact, to be decided in 
each case. In the absence of anything to show 
that the action was against his interests, he will 
ordinarily be bound {Fremantle, 7, M ) Hari 
v. Bijai Bahadur. LR 3 All. 15 Rev. 

— — • Joint family— Representation tn suits — 

Other members if necessary parties . 

The tendency of modern decisions especially 
those of the Judicial Committee is in favour of 
recognition of the representative character of the 
manager of a joint Hindu family governed by the 
Mitakshara law, though the question must be 
decided in each individual case or special class 
of cases, subject to the operation of relevent 
statutory provisions, {Mocker jee and Chotsner, 
JJ.) Kauipada Das v. Raja Sati Prasad. 

36 0, L J. 334 : (1923) Cal. 468. 


Joint family — Rights of junior members 

— Mortgage for defending criminal case — Validity 

The rule oi Hindu Law which makes the acts 
of the manager bind’ng on the family is wide 
enough to authorise any member ot the family to 
deal with the lamilv property, provided the act» is 
done in times of distress and for family necessity 

Where some junior members were charged 
with offences in connection with family property 
and the manager then being m jail, the junior 
members raised a loan by a mortgage : 

Held , the mortgage was tor a family purpose 
and was binding The*deience of a member of a 
joint ianrly is regarded among the Hindus as a 
pious and necessary act to remove the stigma of 
disgrace consequent on a conviction, (Jwala 
Prasad and Ross, JJ) Dhanukdhari Singh v. 
Rambirich Singh. 1 Pat 171 . (1922) P. 553. 

Joint family — Self acquisition — Burden 

of pi oof — Existence of nucleus . 

Where the existence of a nucleus of ancestral 
property is admitted the onus of proving that any 
of the family properties is the self acquisition of 
a particular member lies on him [Mr Ameer Ali) 
Rajaxgam Aiyar v Rajangam Aiyar. 

31 M L T. 136 (P. C.) : 16 L. W 615 : 

(1922) P. C. 266 : 4U P L. R. (P. C.) 85 : 

69 I. C. 123. (P. C ) 

Joint family — Self acquisition — Fees 

for officiating as priest— Nature of. 

Fees obtained by officiating as priests are the 
self-acquisitions of the member to whom they 
are paid l Coutts and Rossy JJ.) Tara Prasad 
Jha Balisey v, Maya Debya. 

(1922) Pat. 91 * 4 U P. L. R. (Pat). 18 : 

(1922) P. 30 . 65 I C. 687. 

Joint family — Self acquisition — Gift of 

— Ancestral property. 

In the absence of any express limitation or con- 
dition to the contrary all property obtained by gift 
or devise becomes self acquired property in the 
hands of the donee or devisee Consequently any 
property obtained by virtue of a gift from the 
father, grand-father or great grand-father would 
be self acquired property m the hands of the 
donee if it was not ancestral property in the 
hands of the donor or was acquired by him with- 
out any deteriment to the joint estate. 26 B. 445 ; 
33 A. 665 Rel. (Kanhatya Lai , J. C.) Kanhai Lal 
v. Ram RataN. 25 0. C. 80 : (1922) Qudh 138 : 

68 I. C. 217. 

*joint family —Suit by member for posses- 
sion front another— Mesne profits. 

Where a member of a joint Hindu family sues 
for the recovery of family property from another 
member claiming to hold it adversely, the plff. is 
entitled to a decree for joint possession of an 
undivided share but not to mesne profits ( Daniels , 
A. J . C.) Gokul Prasad v. Kailash Nath. 

4 U. P. L, R. (0. C.) 19 : 65 I. C. 345 : 

(1922) Ondh 55. 

' Joint family — Trade— Partnership — 

Proof of — Onus, 

An arrangement alleged to have been made 
with a Hindu joint family, owning a family busi- 
ness to take in as partner the person through 
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whom the plaintiff claimed to have a share in the i 
family properties, must be proved by the plaintiff. | 
Held , on the facts that no such arrangements bad j 
been proved ( Sir Lawrence Jenkins) Nalam 
Pattabhirama Rao v. Mandavilli Narayana- 
MOORTHY. 26 C. W. N. 273 : L. E 3 P. C 29 : 

15 L. W. 404 : (1922) P. C. 102 (P. C.) 

Limited Owner. 

— ~ Limited owner — Alienation— Long lease 

— Death of limited owner — Rights of reversioner 
— Option to avoids 

In the case of an alienation by a limited owner 
not justified by necessity, the reversioner may 
treat the alienation which purports to extend 
beyond the life of the limited owner as a nullity 
and he may sue for possession at any time within 
12 years of the death of the limited owner with- 
out first seeking to set aside the transfer in 
favour of the deft. In other words if he elects 
to treat the transfer as a nullity after the death 
of the limited owner he may do so and there is 
nothing left in such a case to be set aside and he 
may sue for possession and is entitled to obtain 
possession. All tnat is necessary for the rever- 
sioner is to exerc.se his option and he may do so 
by merely bringing a suit to claim possession. 
From the moment the leveisioner exercises his 
option there is nothing left in the transf ree. 

There are more ways than one by which a 
tenancy may determine, The limited owner has 
no power to grant a tenancy beyond her own 
life as against the reversioner and once the re- 
versioner elects to treat the interest granted to 
the tenant as an interest extending only for the 
life-time of the grantor then in such a case it 
terminates upon the . death of the grantor and 
there is nothing more to be done to terminate 
, the tenancy, ( Miller t C. J . and Mulhck, J.) 
Raghubar Singh v. Jethu Mahton. 

(1922) Pat. 353. 

— -Limned owner— Compromise— Aliena- 
tion — Distinction between. See (1921) Dig. Col. 
Mpssx, Bhagwati Kvbr v* Jagdam Sahay 

6 Pat. L. J. 604 

Limited owner— Compromise — Effect on 

reversioner , 

Where a Hindu lady in possession of her 
father’s estate as limited owner compromises a 
suit instituted by the next reversioner without 
raising any defence and even before a guardian- 
ad-litem of her minor son was appointed, and as a 
result of that compromise gives away ^ half of the 
estate absolutely to the plff. in the suit* the com- 
promise can m no sense be said to be a settlement 
, of a bom fide family suit and it is not biadng on 
the ultimate reversioner. [Ryves and Gokul 
PrasadiJJ.) Narain Singhs Rajkumar Singh. 
44 A, 428 : L. E. 3 A, 229 ; 20 A. L J, 251 : 

(1922) All. 217 : 661. C. 62. 

nyy T- — r Limited owner — Execution of decree — 

a surrender by a limited owner in favour 
, of refsersio aer is found fictitious or ineffectual 
be} lie interest could be sold in execution of a 
decree a^amsthet., {Gokuk Prasad and Stuart 
„ JJ) Btryp SaNGH vvJhamman Singh . 

I*,,E. n {&% : fj el,#* 724 ^(1922) All. 169. 
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Maintenance. 

Maintenance— Basis of. 

The husband’s will indicating bis wish is a 
good basis for determ’mng the amount of main- 
tenance. 5 1. A. 55 followed. ( Coutts and Ross , 
//.) Srimati Sabitri Thakurain v. Fredric 
Ammie Save (1922) P. 38. 

-- — —-Maintenance — Claim under will — Lia- 
bility of step-son. 

Where a Hindu lady claims maintenance 
under the will of her deceased husband, she can 
enforce the claim against the son as well as the 
step-son. 16 C. 758 dist, (Mookerjee and Chotz - 
net. JJ.) Pulin Behari Dey v. Satya Charan 
Dey. 36 C. L. I* 367. 

— Maintenance — Concubine — Rights of — 

Agreement by widow — Consideration . 

Under the Hindu Law a concubine who had 
lived up to the time of his death with a Hindu is 
entitled to maintenance from his estate in the 
hands of his widow. This right however does not 
extend to the case of an adulterous connection. 
10 Bom H C. R. 381 ; 26 Bom. 163 referred 
If the widow agrees to maintain a woman whose 
connection with her husband was being adulter- 
ous, it is a promise unsupported by consideration, 
(j Daniels , A J. C.) mUssammat Chandra Kunwar 
V , MussamMAT ROKMIN. 25 0. C. 145 : 

9 0. L. J. 60 \1922) Oudh 27 ; 66 I. C. 86. 

— Maintenance — Custom — Illegitimate 

children of Mahomedan concubine of Hindu father 
—Right to maintenance from legitimate sons. See 
Custom, Maintenance. 2 Lah. 243. 

Maintenance — Husband*s liability — 

Future maintenance. 

A provision for the future maintenance of his 
wife by a husband is not illegal under the Hindu 
Law. ( Schwabe y C. Coutts Trotter and 

Kitmaraswami Sastn, JJ.) Madam Pillai v . 
Badrakah Ammal. 45 Mad. 612 : 

42 M. L J. 410 ; 15 L, W. 464 : 30 M. L. X, 274 ; 

(1922) M. W. N. 345 : (1922) Mad. 311 : 

68 I. C. 687. (F B.) 

— -Maintenance — Rate of — Circumstances 

to be considered in fixing See (1921) Dig. Col. 
635 Srimati Krishna Bhamini Dasi v Srimati 
Bkaja Mohini Dasi. 66 I, C. 38. 

Maintenance —Residence— Concubine of 

deceased coparcener. 

The ct ncubine of a deceased coparcener has 
no right of residence in the family house though 
she may have a right to be maintained out ot the 
assets of the deceased coparcener. 26 B. 163 ; 12 
B. H. C. R. 229 Ref. ( Battan , J, C.) Lala 
Behari Lal v. Mt. Achraj KUnwar. 

68 1. <3. 394. (1) 

Maintenance — Residence — Widow 

Fatnily house — Disagreement. 

A Hindu widow and her mother-in-law were 
oi dered to reside in the same family house, with 
liberty to the foiraer to apply, so that in future if 
the family disagreements became so acute thafcdt 
really would not be desirable that she and iher 
mother-in-law should be living under the sanin 
roof it shbuld be possible tor her to come t© the 
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HINDU LAW — Maintenance. 


HINDU LAW— Minor. 


Court and ask that residence should be provided 
elsewhere for her mother-in-law, ( Macleod , C. J 
and Shah , /.) Lakshmibai Narayan Rango v, 
Narbadabai Rango. 24 Bom L. B. 235 

(1922) Bom. 28 

Maintenance — Right to Avasudha Sin — 

Concubine —Continuous keeping , 

A continuously kept concubine of a deceased 
Hmdu is entitled to claim maintenance from his 
estate, even though she had, prior to her cohabi- 
tation with the deceased, been living with 
another and bad several children 10 B. 
H. C. R. 381 ; 12 Bom. H C R 229 , 12 B. 26 ; 26 
B 163 Ref (SJiah, A. C. J, and Crump , J,) Bai 
Monghibai v, Bai Nagubai. 

24 Bom. L. B, 1009 

——■Maintenance — Right to— Co-parcener m 
joint family — Partition. See (1021) Dig Col. 
636. Bhupal Tavanappa Kasturi v, Tavanappa 
Gangaram Kasturi. 

46 Bom. 435 : 64 I, C 568 . (1922) Bom. 292 

Maintenance — Widow — Allotment of 

large properties — Nature of estate 
Where on a partition between surviving bro- 
thers, properties are allot' ed to thei» predeceased 
brother’s widow corresponding to the share 
which that brother would have taken had he lived 
at the date of partition, it must be taken that the 
widow was intended to take a limited estate m the 
properties allowed to her with reversion on her 
4eath to the donors or their heirs. 34 A. 234 ; 6 
M. I. A, 1 Ref. (Piggatt and Walsh JJ .) Jhabbu 
Lal v, Jwala Prasad 

4 U. P. L. B. (A.) 106 : (1922) All. 531 * 
66 I. C. 986. 

— Maintenance-Wife — Refusal to live 

with husband — Leprosy. 

Under the Hindu law a wife is entitled to get 
maintenance from her husband when she dec- 
lines to live with him on account of his being a 
leper 5 B. H. C. R 209 Rel ( Spencer and Ven - 
katasubba Rao, JJ.) Sheenappaya v, Rajamma 
45 Mad, 812 : 43 M L J 174 : 16 L. W. 139 : 
(1922) M W. N 459 : (1922) Mad. 399 . 

31 M. L. T. 412 (H 0.) 

— Maintenance-Widow - Rights of— Charge 

on ^husband’s estate- Ronafide Purchaser for value. 

The right of a Hindu widow to a charge on 
her husband’s estate in respect of her mainten- 
ance may be lost by a transfer made for legal ne- 
cessity or for a purpose binding upon the family. 
In that case the question of notice to the pur 
chaser is immaterial. Even a transferee who takes 
with a notice of the claim would hold it free 
from it Where the property is limited the trans- 
feree is bound to enquire whether there is any 
claim for maintenance or residence, and his 
failure to do so would be notice of the claim. 2 
B, 494 Rel. (Abdul Raoof and Martmeau , JJ.) 
Bhagat Ram v. Mt. Sahib Devi. 3 Lah. 55 * 
(1922) Lah, 273 : 67 I. G. 848. 

Marriage. 

’ r_r Marriage — Daughter — Guardianship 
for purposes of marriage— Father ' and mother - 
VhlidUy of marriage. 


Although a Hindu father is the proper person 
to give his daughter m marriage the rule is now 
firmly established that a marriage, which is duly 
solemnised and is otherwise valid is not rendered 
void because it was. brought about without the 
consent of the guardian in marriage or even in 
contravention of an express order of the Court- 
20 P. R. 1916 foil. (Shadi Lal, C. J.) Gaita 
Nand v Emperor. 2 Lah 288 * 

8 P. L B (1922) : 1922 Lah 139 : 64 I, C. 500 : 

23 Cr L, J. 20. 

Mainage — Eligibility for— Vaishya 

male and daughter of Sudra woman . 

According to Hindu Daw, the marriage between 
a Vaishya male and the illegitimate daughter 
a i k° rn of a Sudra woman is valid. 

(Macleod, 6. J. t and Shah , J.) Bu Gulab 
Jivanlal Harilal. 24 Bom. L. B. 5 : 

(1922) Bom 32 : 65 I C. 602. 

—Mai riage Minor — Right to repudiate. 

°right' inin ^ ma J or * i y~~R estt tut ion of conjugal 

Under the Hindu law a marriage once performed 
cannot be dissolved for any reasons whatever, even 
though the parties were minors and a Hindu wife 
cannot repudiate her marriage as soon as she 
comes of age or before consummation takes place 
merely on the ground that the marriage has been 
performed during her minority. If the girl 
purports to repudiate the marriage it is not a 
sufficient ground for refusing a decree for restitu- 
tion of conjugal rights. [Abdul Raoof and Moh 
Sagar , JJ.) MuNSHr v. Mt. Bhagwani. 

13 P. L. B. 1922 : (1922) Lah. 79 : 64 It C. 356. 

-M arnage-r-Sub-castes of Su dr as— Vali- 
dity, 

A marriage between a Kayastha and a Tanti 
both ot whom are Sudras though of different 
sub-castes, is valid under Hindu Law— Case law 
referred to. ( Sanderson , C J . and Richardson. J ) 
Biswanath Das Ghose v. Shorashibala Dasi/ 
48 Cal 926 : 66 I. C. 590. 


— Marriage— Widow’s tight to arrange 

daughters mat nage— Consent of unde. 

Under the Hindu Law, the mother is, after the 
father, the guardian of her minor daughter, and 
her right to select a husband for her daughter is 
not fettered by any necessity to consult or obtain 
the consent of the girl's paternal uncle. (Abdul 
Raoof and Martmeau , JJ,) Mt. Jiwantiz?. Mula 
Ram. 6 Lah. 29 : (1922) Lah. 11,2 : 67 I. C. 253. 

Minority. 


Minor— Debts contracted by guardian— 

C harge — Necessity— Enquiry. 

A creditor of a Hundu minor is not bound to 
see to the application of the money. If a person 
dealing with the manager of a famly or with the 
guardian of a minor, does make inquiries and act 
honestly, the real existence of an alleged and 
reasonable necessity is sufficient to validate the 
debt and he is not bound to see to the application 
of the money, (Kanhaiya Lal and Sulaiman 
JJ.) Raghubans Uhadhya v. Inderjit Singh 

20 A. L. J. 886 : L B. 3. A. 470. 


Minor Trade — Guardian or manager' 
—Not empowered to start a new trade so as W 
bind minor or his interest in family property— 
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Distinction between new trade and ancestral 
business. See Hindu Law— Joint Family 
Manager. SO tf. L. T. 228 (P. C.) 

Partition. 

Partition — Account — Manager — Liabi- 
lity to account. See (1921) Dig. Col 639. 
Nibaran Chandra Mukerjee v. Nirupama Debi. 

26 C. W. N. 517. 

— Partition — Accounts — Manager — 

Negligence — Proof of. See (1921) Dig. Col. 
639 Gtjlabchand Chhotiram Marwadi v. 
Ramnath Chhotiram Marwadi 

46 Bom. 327 : (1922) Bom. 119 : 

641. C. 995. 

Partition- -Agreement to an arbitrator to 

effect a pafittioti — Effect of 

It is settled law in the case of a joint Hindu 
family governed by the Mitakshara law, that a 
severance of estate is effected by an unequivocal 
declaration on the part of one of the joint holder s 
of h’S intention to hold his share separately even 
though no actual division takes place : and the 
commencement of a suit for partition is sufficient 
to effect a severance in interest even before 
decree. 11 M» 1 A. 75 : 5 I, A 228 : 43 C. 1031 : 
39 A 496 foil. An agreement among all the joint 
holders to constitute a particular person to parti- 
tion the joint property coupled with an under- 
taking to accept whatever partition he might 
make, is quite sufficient to effect a severance in 
interest and to put an end to survivorship on the 
death of one of them. ( Viscount Cave) Syed 
Kasam v J ora war Singh. 

31 M. L. J. 46 (P. C.) : 16 I. W. 223 : 
5N.1J. 209 : (1922) P. C. 353 : 

18 N. L. R. 127 : 68 I C. 573 : 49 I. A. 358. 

Partition — Bengal school — Mother's 

share-Nature of. 

The share obtained by a mother in Bengal on 
partition among her sons is in lieu of her right to 
maintenance; it is covered out of the sons* shares 
and on her death becomes part of the shares out 
of which it came. ( Rankin , J.) Shashi Rhusan 
Shaw v . Hari Narain Shaw. 48 Cal. 1059 : 

66 I. C. 705. 

Partition— Common property set apart 

at prior partition — Subsequent suit for partition 
—Maintainability of . 

It is an unabiogated rule of Hindu law that a 
common way or a road of ingress and egress 
reseved as common property between the various 
sharers at a previous partition cannot be the 
subject of a partition. The expression 44 common 
way*'refrred to in Mhakshara ch. I. S. IV. p. 16 
and 25 is not co .fined to 41 common ways” exis 
ting prior to partition and is applicable to com- 
mon passages created for the first time and 
reserved by agreement between the parties at the 
time of the partition 36 B 379, 382 Ref. 

Per Crump , J : Where there has been a complete 
p&rtifcipfi under a decree of court and under ihat 
dbt&eiei a passage is reserved for common use 
between the sharers, a fresh suit for partition of 
thfe common passage does not lie. {Shah, A C. J ♦ 
and Crump* J.) Shantaram Balkrishna v 
WaiIan G6PAL WADEkAR, g4 Bom. L- R. 1029 ; 

(5$ I. Cr 682. 


HINDU LAW— Partition. 

Partition decree— Infant son. 

Where the estate had not been partitioned though 
the decree in favour of an infant son agamst 
father for partition has been made, Held * the 
decree declaring certain alienation by father void 
cannot reasonably be intended as a decree to put 
the plaintiff into physical possession of that which 
still remains one undivided half of the whole. 
It only means that he has been excluded from his 
proper share of the property jointly held and 
that he is entitled to possession for the purpose 
of securing his position. (Lord Bucktnaster.) 
Narain Das v. Abinash Chander. 

I. R, 3 (P C.) 129 : (1922) P C 347 : 

31 M L. T. 217 (P. C.) : 16 L. W. 780 : 

(1922) M. W. N. 791 : 4 U, P L. R. (P. C.) 111. 

— Partition— Effect of— Son's liability for 

father's debts . 

If the sons in a joint Hindu family effect a 
bona fide partition at a time anterior to the date 
when their fathers debt is contracted, their 
responsibility is different and the father’s creditor 
cannot then proceed against their divided shares. 
2'& M. 519 ; 41 M. 138 , 40 M. L. J. 473 Ref. 
(Spencer and Devadoss , JJ.) KURUKUNDI Sama 
Rao v. Firm of Marwadi Vanappi Vajinji. 

(1922) M. W N. 708 : 43 M. L. J. 745. 

Partition — Evidence of — Acquisition of 

property in the name of several members — 
Transfer of property inter se 

It is by no means an unusual thing for members 
of a joint family when acquiring landed property 
by purchase to cause to be specified in their docu- 
ments of title the shares wh’ch they would res- 
pectively take upon a partition. Where this is 
not done the ordinary inference from the document 
on the face of it would be that the vendees are 
taking in equal shares and the members of the 
family may well think it convenient that such a 
presumption where it is not in accordance with 
the facts, should be rebutted by a specification of 
shares ; no clear inference in favour of separation 
or the break up of the joint family can be drawn 
from a transaction of this sort. It is quite con- 
ceivable that a deed of transfer might be executed 
as between members of a joint family merely in 
order that there might be clear exudence in exis- 
tence as to their respective rights in the event of 
any future difference or separation. ( Piggott and 
Walsh. JJ.) Mt JairaJi v . Bhagwat Prasad 
Pande. L. R. 3 A. 154 : 65 I. C. 844. 

Partition— Evidence of— Admissions in 

litigation— Effect of. 

A definition of shares in revenue papers is 
not, standing alone, sufficient evidence of a sepa- 
ration between the members of a Hindu family. 
But where in addition to the entry in the 
Revenue records, there is the clear admission of 
the plaintiffs in a suit to contest an alienation, 
that they and their brothers owned the land in 
equal shares there is sufficient ev;dei}ce of 
partition. 18 A 176 ; 42 A 368 Ref ( Martineau , 
J.) Data Ram v. Badlu. 

4 U. P. I. R. (L.) 62 : 67 I» 0* l£8k 

Partition — Evidence — Presumption of 

jointness. See (1921) Dig. Col. 642 Gobini> 
Sahai v . Balkavr. 4 U. ?. X. R. (Itah4 1- 
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HINDU LAW— Partition. 

Partition— Evidence of — Separation 

possession— Property excluded from partition. 

There is no presumption ihat certain pro- 
perties were excluded irom partition in a joint 
family and the burden of proof is on the person 
who alleges sucn exclusion Separate possession 
of certain properties is not conclusive evidence oi 
partition and must be interpreted m the light 01 
all the other circumstances of the case ( Hooker - 
jee and Cuming , JJ.) Kailas Chandra Nag v 
Bijay Chandra Nag. 36 C. L. J. 43 

Partition — Grandson — Right against 

grand father . 

Under the Hindu Law grandsons are entitled 
to bring a suit for pai tition against their giand- 
father 5 A. 430 , 38 Cal. Ill foil 16 Bom. 29 not 
foil. {Das and Adami , JJ) DigambaR Mahton 
v. Danraj Mahton. 1 Pat 361 : 3 Pat. L. T.238 
(1922) P. 96 ' 67 I. C 156. 

Partition — Intention — to separate 

Effect — Advance of money— Liability of other 
members , . 

Although at the time of the advance of money 
the subject-matter of dispute, the family had 
expressed the intention to separate, and in the 
eyes of the law, they were no longer members of 
a joint Hindu family, yet if there had been no 
partition ot the joint property, the onus, would 
be upon the defendants to show that the advance 
made to their father, was made alter the actual 
division of that property so that they would no 
longer be liable for such advance. (Maclcod C . J 
and Kanga t J.) Moti Chand Raoji Ramchand v 
Maneckchand Gojar. (1922) Bom. 147 

Partition — Manager’s liability to account 

Where an account has to be taken with a vew 
to make a parti ion of joint family properties, the 
account is merely an enquiry into the existing 
assets and the head of the family cannot in 
general be called upon to defend the proprie y 
( of his past transactions except in cases of fiaud 
misappropriation or gross reckless waste. The 
manager bemg the accounting party has to file an 
account as to the properties available for partition 
’but the other members are not bound to accept 
it. The enquirv directed by the court should be 
conducted in the usual manner to find out wha' 
the property consists of. The manager should 
be directed to file his accounts and the o*her 
members given opportunity to verify the same. 
The mere fact that account books were not kept 
would not m the absence of evidence to show that 
the accounts produced are false in any part’culai 
render him liable. {Spencer , and Kumar a swam i 
Sastry , JJ.) Tada Bulli Tammireddi v. Tada 
Bulli Gangireddi. 45 Mad. 281 

142 M. L. J. 1 570 : 30 M. L. T. 323 (H. 0.) * 
16 L. W. 55 : (1922) Mad. 236 

„ Partition— Minors — Agreement to re 

main united . 

The absence of contractual capacity in minors 
does not mean that a ter a partition m a Hindu 
family minot s have no option but to remain 
divided. In all such cases it is the duty of the 
guardian to make as good and beneficial arrange- 
ment as he possibly can An anangement lair 
in method and result will bind the minor’s 

Y~42 


HINDU LAW— Partition. 

estate. (Rankin, J ) Shashi Bhusan Shaw v, 
Hari Narain Shaw. 48 Cal. 1059 : 66 I. C. 705. 

Partition — Mother — Rights of — Main- 
tenance. 

Under the Hindu law it is only in the event 
of a partition among her sons that a mother be- 
comes entitled to a share in lieu of her main- 
tenance. 16 C 758, 31 C. 2b*2 Rel (Hooker jee 
and Chotzner, JJ.) Jadu Nath Sirkar v. Haran 
Chandra Sarkar 36 C L J 217. 

-Partition — Mother’s share — Stridhanam 

received from father — Deduction of. See (1921) 
Dig Col 644 Jegobandhu Pal v Rajendra 
Nath Chatterjee 66 X. C. 121. 

Partition — Partial partition — Alienees 

from coparceners — Rights op — Suit jor general 
partition. 

Per Macleod , C. J. There may be cases in which 
one co-parcener purports to convey his interest in 
a particular item oi iamdy propeity to a stranger, 
while the otaer co-parcenei (taking the simplest 
case oi two co-parceners) sells his interest in the 
same propeity to another stranger. In such a case 
a Suit might lie by one stranger against the other 
lor partition of that item of the family property 
whicn had been wholly disposed of by the 
persons who were entitled to it. But such an 
action between strangers should only be allowed 
in the very plainest oi cases, when it has been 
proved that the whole ot the family interest in 
the property has been disposed o» either by joint 
action between the members of the family or by 
separate action against which no dispute has 
been ra sed. 

Per Coyajee , J The purchaser of an unascer- 
tained share in a joint family property cannot 
insist upon the possession of any definite piece of 
property The remedy of the purchaser lies in a 
suit to have that share and interest ascerta ned 
by instituting a suit for general partition m which 
the whole of the joint lamily propeity should 
be included and all necessary parties joined. In 
a suit of that nature the Court, in making the 
partition, would endeavour to give effect to the 
alienation and “So to marshal the >amily propeity 
amongst the co-parceners as to allot that portion 
oi the jamily estate oi so much of it as may be 
just” to the purchaser 

A purchaser irom a coparcener of his share of 
an item oi joint family property can work out his 
rights only by a suit for general partition. 
(Macleod, C, J. and Cayajee. J.) Ishrappa v, 
Krishna Putt a. 24 Bom. L. R. 428 : 

(1922) Bom. 413 : 67 I, 0 833. 

p a i tition — Partial partition — Com- 
petency of members to enter into. 

It is open to the members of a joint Hindu 
family to make a division and severance ot inteiest 
in respect of a tart of the pint estate -whilst re- 
taining their state as a joint lamily and holding 
the lest as the properties of a jomt undivided 
family. 11 M I. A 75 P. C. Rel, (ML 
Ammeer , Alt) RamaLinga Annavi v. Nakayana 
Annavi, '43 M. L J. 428 : 30 M L T 255 IF C.) : 

68 1. C. 451 : 45 Mad. 489 : (1922; M. W. H. 399 : 
26 C W. M 929 : 16 L W, 639 : (1922) F. C. 201 : 
20 A.L J.839: 24 Bom. L.R. 1209: 49 LA.10B. (F t C.) 
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Partition — Partial partition — Pre- 
sumption — Onus, 

When a partial partition ot the property of a 
joint Hindu family is admitted the presumption 
is that there was a complete partition and i he 
onus is oq the party alleging that it was not a 
complete one to prove it 7 Bom H. Cr. 153 ; 121 
P R. 1918 rel. ( Scott Smith and Abdul Raoof % 
JJ.) Kishen Chand v Behari Mal 

2 Lah L. J. 570 : 68 I. C. 297- 

Partition — Partial partition— Presum- 
ption — Rebuttal — Evidence — Ambiguous State- 
ments of members in pnor litigation— Effect of. 

There is no doubt a presumption that where 
there is a partition in a family, there is a total 
partition and not merely a partial partition , but 
this is a presumption which can be rebutted and 
the circumstances in each case will show how 
much importance is to be attached to the presump- 
tion and what amount of evidence would be 
necessary to rebut it. Where a pauition was eflec 
ted between a father and his sons for a special 
reason namely that his sons by his first wife were 
not get; ng on well wit a him and his second 
wife, there is no separation as between the father 
and his sons by his second wife especially when 
the latter weie minors at the time. The recitil 
in the partition that there was a decision into six- 
shares of the family properties was only made 
for the purpose of fixing and ascertaining the 
shares of the outgoing co-parceners and did not 
effect a severance Detween the father and hU 
sous by his second wife. An incorrect recital 
in a suit filed by members ot a Hindu family 
against strangers that they were divided does 
not amount to a declaration of intention to divide 
35 A. 80 ; 43 C 1031 Rel. {Phillips and Devadoss, 
JJ.) Chelasani Atchamma v. Chelasani Ven- 
katasubbayya. 16 L W 268: 

(1922) M. W. N. 487 : (1922) Mad, 423. 

— — Partition — Right to— Insanity— Bar to 

claim for partition See Hindu Law, Succession 

18 N, L, R. 80 

Partition — Right to— Stranger purchaser 

of a coparcener’s share, See (1921) Dig. Col. 645 
Dhulabhai Dabhai v. Lala Dhula 

46 Bom 28 : 64 I. C. 115 : (1922) Bom. 137. 

Partition — Separation in status — 

Separateness , 

The mere i act that coparceners aie messing 
separately does not mean that the possession of 
one coparcener of the joint family property is 
adverse to the other coparceners, 33 C, L, J 
344 Rel. ( Greavies and Panton , JJ.) Hemangini 
Dasi v. Sital Mondal. 67 I. C. 300 

Partition— Shares — Jyeshtabhagam — 

Provison for mar,%age expenses of coparcener. 

The award of jyeshtabhagam is not authorised 
by Hindu law as administered m this Presidency 
39 M. L. J„ 382 and 8 L. W 400 foil. 

The pile of Hindu Law authorising the making 
,ofy provision at partition for subsequent marriages 
applies to the brothers who are parties to the 
division and does not extend to peisons who are 
not m the same degree of relationship as those 
who have been married at the family expense. 38 


HINDU LAW— Partition. 

Mad. 556. 40 Mad. 632 and 31 Bom. 54 ref. 
(Schwa be , C\ 7. and Ay ling, Coutts Trotter , 
kumaraswamt Sastn and Dtva Doss , JJ.) Yeru- 
KOLA V . YERUKOLA. 

45 Mad. 648 . 42 M, L. J. 507 : 

30 M. T. 279 H. C. 15 L W. 595 : 

(1922) M. W. N. 215 : (1922) Mad. 150. (F. B.) 

Partition — Shares — Custom — Patn.bhaga 

— Moopu Mori. See (1921) Dig. Col. 646. 
Palaniappa Chettiar v. Alagan Chetti. 

30 M. L. T. 208 . 26 C. W. N. 417 : 

15 L W. 521 : 4 U P L R. (P CO 21 : 

(1922) P. C 228 : 64 I. C. 439. (P. C.) 

Partition— Suit for — Mesne piofits 

Right of coparcener — Accounts — Managzi — 
Liabthty of — Property subject to mortgage. 

A member of a joint Hindu iamily suing for 
partition and for the profits on his share is really 
suing lor an account of the profits received by 
the managei of the/portions in his possession so 
that the pioceeds so received by the latter which 
are also divisible property may be divided and 
his share therein also given to him H s right 
to such pi ofits is not as mesne profits received 
by a person in wrongful possession but as appur- 
tenant to his right in ms share of the lands, In 
a suit for partition by a member of a joint Hindu 
family, the plaintiff is not ordinarily eatitled 
to claim past mesne profits. He is not entitled 
lo interest on his share o> the profits realised by 
the defendant who was in possession subse- 
quently. The plaintiff is not d'sent tied to his 
share of the profits reahsed by tne said cteiendant 
irom lamily properties which were subject to 
mortgages and which were redeemed by the 
said defendant with family funds. In that case 
plaintiff is entitled to the profits only from the 
date of redemption. The defendant is not entitl- 
ed to interest on the amounts paid by him for 
redemption. (Oldfield and Vcnkatasubba Rao , 
JJ.) T, Ramaswami Aiyar v. T. Subramania 
Aiyar. 43 M, L J . 406 : 16 L. W. 297. 

Partition— Suit-— Parties— Creditors. See 

( 1921 ) Dig.Col. 646 Shanmuga Nadan v. Aruna- 
chala Chetty. 45 Mad. 194 : 

42 M. L J. 97 : 30 M.L T. 172 : 

(1922) Mad. 332. 

• — Partition — Unilateral declaralion — 

Execution of a will. 

An unequivocal declaration by a member of the 
coparcenary body of his intention to be divided 
in status is sufficient to effect a severance with 
out an agreement between all the coparceners 
being required 40 I, C. 36 ; 43 C 1031; 35 A. 80 ; 
12 N L. R. 165; 45 M. L. J. 609 Ret. Where a 
Hindu coparcener specifies his share as one 
third in his will and thereafter purports to dis- 
pose of it, there is a division in status created by 
the will and the provisions of the will are valid 
and operative. (Broadway and Marttneau JJ.) 
Jumma Ram v. Munsab Rai. 67. 1 C, 812, 

- Partition — Unilateral declaration — 

Service of notice by a coparcener . 

Under the law of the Mitakshara an unambi- 
guous and definite intimation of intention on the 
part of one member of the family to separate 
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HINDU LAW — Partition. HINDU LAW — Stridhanam. 

himself and to enjoy his share m severalty has One reversioner should not her regarded as 
the effect of creating a division of the interest deriving his interest from another in whom no 
which until then, was held in jointness. This interest ever vested, even through that other was 
intention may be intimated by the sending ot 1 his own father 22 A 33 , 28 M 57 Ref. {Drake 
notice. [Mr. Ameer Alt) RamaliNGa Annavi \ Brockman, J C,) Gullb Thakur v Fadali 
v. Narayana Annavi. 45 Mad. 489 . * 68 I C. 566. 


43 M. L. 3. 428 •* (1922) M, W. N 399 •* ! Reversioner — Rights of — Sale or relm- 

26 C. W- N. 929 16 D. W 639 : quighment invalid, See (1921) Dig. Col 647, 
(1922) P C. 201 . 30 M, L. T 255 * » Musst. Bhagwati Kuer v. Tagdam Sahay 
20 A. L. 3, 839 * 24 Bom. I. E. 1209 : 68 I. C. 451 . j 6 Pat. I* 3. 604, 

49 I. A. 168 (P. C.) j Reversions) — Right to sue— Setting 


Partition — Validity of — Assignment of j 

dobt due to the family to one of the members — j 
Debtor not entitled to question— Death of mem | 
ber pending proceedings. 

The death of a member of a joint Hindu 
family during the pendency of the partition pro- 
ceedings does not affect the validity oi the final 
partition Consequently where at the family 
partition a moitgage debt due to the fam ly is 
assigned to one or some of the members of the 
family, it is not open to the debtor to raise an 
objection to the validity of the partition between 
the members of the creditor’s family. ( Rafiq and 
Lindsay, JJ.) Aslah KhatUX v . Baldeo Prasad. 

20 A. L J 957. 

Reversioner. 

Reversioner — Interest of, not transfer- 
able, nor capable of relinquishment in favour ot 
widow. See T. P. Act, S. 6 (a). 

24 Bom L E 351. 

Reversioners — Not the legal representa- 
tives of the widow— Not bound by her claim 
before Land Acquisition officer. See Land Acqui- 
sition Act, Ss. 25, 3, 9 and 18. 

42 M. L. 3. 298. 

Reversi oner — Presumption. 

The fact that no other reversioner comes for- 
ward and shows a superior claim over the plaintiff 
within 12 >ears of the death of the widow does 
not raise a presumption that he is the reversionei 
and his claim as a reversioner must be decided 
on its merits. (1899) AWN. 191 distinguished 
[Gokul Prasad , J.) Jagannath Prasad v. Ram 
Lal (1922) All 412. 

Reversioner — Rights of — Lease by 

limited owner beyond the period of her life — 
Election to avoid by reversioner — Death of limit- 
ed owner — Termination of tenancy. See Hindu 
Law. Limited Owner. (1922) Pat. 353 

■ — « Reversioner — Proof of relationship — 

onus. 

In order that a rev ersioner may succeed to the 
property of the last male owner he must prove 
not merely that he was a reversioner but that he 
was the nearest reveisioner. {Lyle, A J C) 
Bhimma Singh v Mt. Sunder 9 0. L. J 186 * 
4 U. P, L. E. (0. 0 7$: (1922) Oudh 218. 

— Reversioners — Remote reversioner, 

derive? title through nearer one — Adverse posses- 
sion— Effect of See Lim Act, Art. 144. 

4 Lah. L J. 201 

Reversioner — Rights of — One reversioner 

does not claim through another. 


aside a will . 

Where a will alleged to have been made by the 
last owner is impugned, the suit to set it aside 
must be brought by the presumptive reversionary 
heir, but if the nearest heir had refused, without 
sufficient cause, to institute proceedings or had 
precluded himself by his own act or conduct 
from suing or had colluded with the widow oi 
had concurred in the act alleged to be wrongful 
and, if the next presumptive reversioner stated in 
the plaint the circumstances under which he 
claimed to sue a Court would exercise a judical 
discretion in determining whether he was or was 
not competent to sue 6 C 764 Ref. (Abdul 
Raoof and Campbell , JJ.) Sundar Lal v. Kulla 
Ram 65 I. C 820. 

Reversioners — Right of remote tevet - 

sioners — Omission of nearer reversioners to 
assert titte. 

Where the nearest male reversioners of a 
deceased Hindu do not choose to avail themselves 
oi their right to possession ot the property on the 
death of the limited owner, it is not open to the 
remoter reversioners to sue for possession. 
(Mears, C, /. and Gokul Prasad , /.) Bind Baha- 
dur Singh v Mt. Rituraji 20 A. L J. 702 : 

(1922) All 420 : L E. 3 A. 380 : 68 I, C 776. 

Reversioner — Suit for possession — Not 

barred by suit by widow , 

A suit for possession by a Hindu widow in her 
own right deos not operate as res judicata m a 
subsequent suit for possession by the reversioner 
[Greaves and Cummg , JJ) Soshi Kumar Sarkhel 
v. Chandra Kumar Samaddar Chowdhuri 

35 C I. J. 348 . 68 I. C. 322. 

Reversioner— Suit for mere declaration 

of reversionary title during life-time of widow 
or other heiress— Not maintainable. See Sp. Rel 
Act S. 42. 20 A D. 3. 282. 

Stridhanam. 

Stridhanam— Succession — Unmarried 

woman— Prostitution — Effect of. 

The Mitakshara law recognises two forms of 
descent to a Hindu woman’s self-acquired .pro- 
perty according as whether she is married or un- 
married. It is not the law that when an un- 
man led woman has fallen from chastity no one 
can succeed to her property except the Crown. 
The mother of the woman would be an heir. In 
the case of Hindu widows who have become 
prostitutes, the succession to their sti idhanam is 
regulated by the same rules as those which apply 
to the succession of married women. (Stuart % J.) 
Mussammat Bhanga v. Sheik Din Mahomed. 

4U. E (A) 8 : 65 I, C. m 
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Stridhanam — Unmarried female — 

Succession — Sister, 

Tne case of an unmarried woman is treated as 
analogous to that of a childless woman married in 
a disapproved form and the Succession in both 
cases is confined to the father’s family. Conset 
quently a sister is a preferentitl heir to any 
descendant of a paternal ancestor. Several 
degrees removed 36 B. 339 , 43 M. 32 , 14 N. L R 
84 Ref. [Drake Biockman , J C) Madho v. 
SaMPAT. 5 N L J. 249 

Stridhan — Daughter's estate — Mode of 

devolution — Bera r — Mitakshara . 

In Berar a Hindu daugfver inheriting from 
her father takes an absolute estate. In Maba- 
rashtia and Berar where the Mitakshara is para- 
mount and the Mayukha of secondary, importance 
the inheritance to non-techincal stridhan would 
devolve on the death of the daughter on (1) 
unmarried daughter, (2) Married Daughter who 
is unprovided for (3) Married daughter who 
is ” provided for” (4) Daughter's daughter (5) 
Daughter’s Son, (6) Son (7) Son's Son. 14 B. 612 , 
31 B 453 , 6 B. H. C. R. I, ; 6 B 85 . 17 B. 758 
Ref (. Pndeaux , A, 7. C ) Govinda v . Doomi. 

5 N.L. J. 187 : 65 I. C 671. 

Texts — Balambhatta' s Commentary — 

Value of . 

Shah, J. Though Balambhatta is useful as aiding 
the interpretation of the Mitakshara the viewb 
propounded therein cannot be accepted without 
due caution and examination, ( Macleod , C. J ■ and 
Shah, J.) Dattatraya v Gangab\i. 

46 Bom. 541 : 24 Bom. I. R 69 : 

(1922) Bom. 321 

Widows. 

* Widow — Accretion to estates— Debts not 

colleeted by widow. 

Where a Hindu widow in possession of her 
husband’s estate does not collect a mortgage 
debt due to her during her hfe-time, it becomes 
an accretion to the estate. [Daniels and Lyle , 
A.J.C.) Saiyed Mahomed Hadi v, Mt. Parbati. 

9 0. L J 312. 

Widow — Accretion to estate — Income of 

property . 

A Hindu widow has absolute control over the 
income of the property which she inherits from 
her husband subject of course to the payment of 
tl e debts leit by him and unless it can be shown 
that she intended to make the savings part of the 
estate of her husband she would have full power 
of disposal over it. Where the estate is undei 
lit gation and the income of the estate is being de- 
p sited in Court subject to the result of the suit 
m bich the widow has filed, there is nothing to 
laiseany presumption that she intended the in- 
come to be an accretion to the esate. If she 
clearly wants to treat the property as properb 
over which she had absolute dominion the fact 
that she purported to deal with properties to 
which she had no such right along with properties 
over which she had a right of disposal, would 
^?t|b4|ca£te^n Intention on her part to treat one 
ias~an accretion to the otbe r . That she purported 
to act, beyond bet powers as regards some of the 
items, cannot defeat her right to dispose of items 
over which she tod absolute disposing power. 


HINDU LAW— Widow. 

[Schwabe, C J and Coutts Trotter and Kumar a* 
swami Sastn JJ.) Zamindar of Bhadrachalam 
v, Raja Venkatadri Appa Rao, 

431 L J 486 16 L W. 369 : 

(1922) Mad. 4 j7 : 

(1922) M W. N 532 : 31 M. L T. 221 (H.C) 

Widow — Acquisition — Accretion — 

Assets . 

The question whether a Hindu widow dealt 
with the accumulated income of her deceased 
husband’s estate so as to make it a part of the 
cm pus depends on the circumstances of each 
case. Where a Hindu widow had mortgaged 
with possession her husband's estate but on her 
death her reversioners took possession of the pro- 
perties and realised the rents that had accrued 
due during the widow's life time, the moneys so 
realised are assets of the widow in the hands of 
tne reversioners and are liable to satisfy the claim 
of the mortgagees. [Dalai, A . /. C.) Chhannu 
Lal v, Mt, Raj Kuar. 

9 0. L J 24 (1922) Oudh 48 
67 I C, 16. 

Widow — Acquisitions — Accretion to 

estate — Onus. 

Where a Hindu widow effects savings from 
the i icome of her husband's property and with 
it acquires other property, unless it is shown 
that she dealt with it m such a manner as to 
indicate it was her absolute property, it must be 
deemed to have become part of the husband’s 
property. [Lord Buckmaster .) Nabakishore 
Mandal v. Upendra Kishore Mandal. 

20 All L J 22 : 26 C. W. N. 322 : 

35 C. L. J 116: 42 M. L. J. 253: 

(1922) M W N. 95 : 24 Bom L R. 346 : 
15 L. W. 417 : L R 3 P. C. 77 : 

30 M L. T. 234 : 3 Pat. L. T. 311 : 

£(1922) P. C 39 : 65 I. C. 305 (P. C.) 

I — Widow— Acquisitions— Enfranchisement 

of mam — Absolute estate — Reversioners not en- 
titled. See Inam Enfranchisement. 

(1922) M. W. N. 305, 

W l£ }ow — Acquisition— Income of her 

husband's estate— Accretion. 

A Hindu widow has tull power to dispose of 
the income of her husband’ s estate as it accrues 
A widow has full power during her life time 
to invest or otherwise dispose of accumulated 
income accruing during her possession of a 
widow* s estate there is no reason why a widow 
should be precluded from exercising an act of 
appropriation ^ with regard to property to which 
she has established her title and which is being 
wrongfully withheld with her by a person m 
unlawful possession of it. Where there is a 
manifestation of the widow's intention to 
appropriate the income from her husband's 
estate it is sufficient to pre\entits passing as part 
of her husband's estate. 10 I A 150 , 20 Cal. 
433 ref ( Daniels , J , C.) Shyam Narain v. 

J adunath Singh. 25 0. C. 41 : 

(1922) Oudh 118 : 68 I. C. 242. 

— Widow — ■ Acquisitions — Presumptions 

Purchase m the name of daughter— intention 
— Suit by reversioner — Qnu$ , 
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Where a limited owner like a widow acquires 
properties out of the income of her husband’s 
estate, the presumption is that the acquisitions 
are impressed with the same character as the 
funds employed for their acquisition. The mere 
fact that the acquisition is made by the widow m 
the name of her daughter does not rebut the 
presumption In considering whether the acqui- 
sition was intended to be a gift to the daughter, 
one important test is the character of the posses- 
sion of the properties (z. e.) whether they were m 
the possession of the widow or m the 
exclusive posession of her daughter. 6 M. I 
A. 35 ; 13 M. I. A 232 ; 6 I. A 233, 9 M. 
I. A. 123, 26 C. 2 27 Ref {Mocker jee and Buck 
land,JJ.) Srimati Charusila Dasi v Suimati 
Mrinalini Dasi. 64 I. C 531. 

Widow — Acquisitions — Savings from 

husband’s estate if accretion See (1921) Dig 
Col 650 Khshav Pandurang v Maruti 
Krishna Shinde, 46 Bom. 37 : 

(1922) Bom 144 

-Widow— Alienation— Consent of nearest 

reversioner — Presumption of necessity — Gift — 
Husband's wishes. See (1921) Dig. Col. 650 
Drigpal Singh v. Harhar Bakhsh Singh. 

64 I. C. 80 

Widow — Alienation — Consent of re- 

versionor, effect of — Presumption. 

An alienee from a Hindu widow must prove by 
evidence that the widow was in need of money at 
the time of the alienation and that he made 
enquiries as to the necessity for the loan. The mere 
presence of the reveisioner at the time of the pay- 
ment of the consideration for the sale to the widow 
does not raise a presumption of necessity But 
the vendee may prove that the presence of the 
reversioner and Ins conduct amounted to a repre- 
sentation of necessity which he bona fide believed 
(Dalai, A. J . C.) Sheoambar Khan v. Balkaran 
Singh. (1922) Oudh 112 • 65 I. C 360. 

Widow — Alienation — ■ Consent of rever- 
sioner— Evidence of necessity— Question of fact 

In the case of an alienation by a Hindu widow 
the consent of the male reversioners is presump- 
tive evidence of legal necessity depends on the 
facts of each case. (Wazir Hasan , A ( J C ) 
R vm Bodh Singh v « Ram Narayan Singh. 

4 XT, P. L R. (J. C ) 3 : 65 I. C. 776. 

Widow — Alienation — Consent of rever- 
sioner— Proof of necessity . 

In the case of an alienation by a Hindu widow 
if it is proved that the consent of the immediate 
reversioners had been obtained it raises a strong 
presumption of the existence of legal necessity for 
the transfer* which if not rebutted by contrary 
proof, will validate the transaction as a right and 
proper one, 30 A 1 ; 36 M,L.J. 493, foil. (Tudball 
and Sulaiman , JJ.) Harjan Rai v. Mahabir 
Tewahi 64 I. C. 474 

Widow — Alienation — Gift— If challeng- 
ed by reversioners — Strangers if can impeach— 
Nature of the transaction . 

A sale, mortgage or g»ft by a Hindu widow 
wh’ch purports to pass the absolute title is valid 


HINDU LAW— Widow 

agamst every one except the reversioners and 
unless the reversioners elect to treat it as a 
nullity it subsists as against every one else. A 
H'ndu widow is not a tenant for life, but owner of 
her husband's property subject to certain restric- 
tions on alienation and subject to its devolving 
upon her husband’s heirs upon her death. But 
she may alienate it subject to certain conditions 
being complied with her alienation is not therefore 
absolutely void but is prima facie voidable at tbe 
election of the reversionary heir He may think 
fit to affirm it, or he may at his pleasure, treat it as 
a nullity without the intervention o f any court, and 
he might show his election to do the latter by 
commencing an action to recover possession of the 
property. Consequently a gift of the whole of her 
husband's propeity made by a Hindu wdow not 
challenged by the reversioner during her Me time 
and acquiesced in by those who would take a vest^- 
ed interest after her death cannot be challenged 
bv anv one else. It is tbe reversoners and tbe re- 
versioners atone who can dispute tbe gift. If they 
ch< ose to allow the property to which they are 
entitled to remain in the possession of the donee 
that is their affair and no one else can obj'ect. If 
the donee remains in possession under a claim of 
right for 12 years he wdl acquire an indefensi- 
ble title even against the reversioner. ( Millet C. 
J and Mulhck.J) Maharajah Kesho Prasad 
Singh v. Chandrika Prasad Singh. 

3 Pat L. T 797 . 68 I. C 394 (2). 

Widow — Alienation — Gift to son-in-law 

of entire property to induce him to marry — 
Validity, 

A Hindu Widow has for certain purposes a 
clear authority to dispose of her husband’s pro- 
perty and she nrght do it for religious purposes 
which included dowry to a daughter. Although 
as a general rule such dowry shall not exceed “ a 
quarter" the words " quarter" simply enj*oms the 
allowance of as much as will suffice for the 
marriage. A Gift of the whole propeity of small 
value will be held valid after her lifetime. 37 Cal 
1 and 22 Mad 113 Referred to. (Ryves, J .) BHag- 
wati Shukul v Ram Jatan Tewari 

(1922) All. 381. 

Widow — Alienation — Gift — Religious 

purpose — Gift in accordance with wishes of de~ 

' ceased husband. 

A gift made by a Hindu widow in accordance 
with the expressed dying wishes of her husband, 
especially one entailing the many sp’rtually bene- 
ficial acts that were contemplated, would be 
binding on the reversioners. 6 N. L f R doubted. 
[Hath fax, A.J. C .) RamchandRA Balkrishna 
v. Ram Chandra. (1922; Nag. 222 . 

65 X. C. 952. 

■ Widow — Alienation — Mortgage— Neces- 

sity — Long term for redemption — Reversioners 
when bound. 

A person who deals with the Hindu widow, 
having a limited estate, is bound to establish the 
facts, which lustified the transactions under which 
he claims. 20 A. L.J 22 Rel. In the case ot a mort- 
gage it is incumbent on the mortgagee to show 
not onlv that there was a necessity to borrow but 
also that it was not unreasonable to borrow at 
some such high rate and upon such terms and 
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if this is not shown the rate and terms would 
not stand, even though the charge might be 
upheld A mortgage may be wholly or in part 
necessary and yet the terms and conditions en- 
tered therein, may be unreasonable and oppres- 
sive and the reversioners may not be bound by 
them. Where a mortgage was executed by a 
widow in favour ot her brother, and the terms 
and conditions, which the mo tgagee for the lady 
to agree to, were such as to postpone redemption 
for an unduly long period without any coi res- 
ponding advantage to the mortgagor, and m tact 
to render redemotion practically impossible 
Held , that the terms were clearly oppressive and 
unreasonable intended more to fetter the right 
of redemotion than to secure any advantage to 
the mortgagor and the reversioners were not 
bound by them 17 A. L- J. 591 Ref, (Kcinhatya 
Lai, J . CJ Daryao Singh v. Kali Singh 

9 0 X. J 213 . 4 U, P. L. R (0. C ) 63 * 
(1922) Oudh 175 : 68 I. C 164. 

— * Widow — Alienation — Necessity — Con- 

sent of erversioner — Presumption. 

The consent of the immediate reversioner at 
the time of the transfer by a Hindu widow, would, 
in the absence ot evidence to the contrary, be 
only a presumptive proof of legal necessity but 
the legal necessity relied upon must be such as 
under the Hindu Law would justify a transfer, 
{Stuart and Sulamtan , JJ.) Udai Bhan Singh 
v. Gajendra Singh. t.. r 3 A 376 

Widow — Alienation — Necessity — Con- 
sideration not binding to a partial extent — Form 
of decree See (1921) Dig Col 651 Viswanatha 
Sastrigal v. Valambal Ammal 

30M I T. 14(H C) 

, Widow— Alienation— Future Necessity 

It is not competent to a Hindu widow to alienate 
her husband’s estate in order to raise money for 
a future necessity. A daughter *s marriage which 
is not likely to take place for several years to come 
is not a necessity 46 P. R- 1912 foil Where there 
Isa mortgage on the estate but there is no pressure 
from the cred tor the widow is not justified m 
selling immoveable property for paying off the 
mortgage and keeping the balance on her hands in 
anticipation of future necessity. 31 Mad. 153 dist. 
(Abdul Raoof and Martmeau , JJ.) Balla Singh 
p, Gvrdit Singh 3 Lah. L J 484 

— Widow — Alienation— N eccssi ty—Fu hire 

necessity -Bulk of the consideration for necessity 
Form of decree. 

A, Hindu widow is not always bound to sell 
exactly for the amount tor which there is legal 
necessity. In each case the court has to see 
whether having regard to the c rcumstancea the 
alienation was a proper one, IB L.R 201^ 14 
C. W. N. 895 Ref. 

The rule that a widow should not alienate in 
anticipation ot a necessity is not an inflexible 
^bat is to be seen is whether m the parti- 
cular case the widow has dealt fairly towards the 
expectant heir. Even granting that a mm r por- 
tion of t consideration is not proved to have 
been taken for legal necessity, the alienation 
ought to be upheld. 26 Ii C. 178 *, 26 I, C. 418, 


HINDU LAW- Widow. 

Ref. (Abdul Racof and MaiUneau, JJ.) Naman 
Mal t . Har Bhagwan, (1922) Lah 317 : 

2 Lah 357 * 66 I C. 362. 

Widow — Alienation — Necessity — 

Maintenance — Consent of the reversioner — 
Attestation. 

Where it was found that though the husband of 
the widow left large landed propeity, the lands 
were unproductive and the widow unable to live 
on without borrowing, a mortgage created by her 
could not be said to be without necessity. Where 
a reversioner had attested the mortgages and 
had acted throughout as the attorney of the 
widow, he is estopped from challenging the 
alienation as having been made without consider- 
ation or necessity. (Le Rossignol and Wilber - 
force , JJ.) Arura v. Shivdev Svingh. 

4 Lah. L. J, 45 : (1922) Lah, 61 

Widow — Alienation — Necessity — Main- 
tenance — Future maintenance 

A Hindu widow is justified in alienating her 
husband’s estate where its income is insufficient 
for her maintenance. She is not obliged first to 
run into debt and then to sell the land m order to 
discharge the debt with interest added If bv first 
selling the land she can so improve the estate as 
to provide sufficient for her own maintenance, this 
is not merely a orudent but a necessary arrange- 
ment ( Chevis and Campbell, JJ.) Radha Ram 
v Kushi Ram (1922) Lah. 204 ' 66 I. C. 343, 

Widow — Alienation — Necessity— Onus 

of proof —Recitals to be specific . 

A Hindu widow cannot sell more than her 
interest in her husband's property unless there is 
legal necessity and the onus is on the purchaser 
to prove it. If payment of debts is relied on theie 
ought to be a recital in the deed of the specific 
debts paid off. ( Macleod , C J. and Shah , J.) 
Mohansingh Umed Ramol v. Dalpatsingh 
Kambaji. 46 Bom 753 *24 Bom. L. R. 289 : 

(1922) Bom 51 : 67 I C, 235. 

Widow — Alienation — Necessity — Per- 
manent lease Fair rent— Onus 

A person who deals with a Hindu w’dow having 
a limited estate must be aware that be may be 
called upon to establish the facts which justify 
the transactions under wb ch he claims. 

The mere fact that the rent reserved was a fair 
market rent, or the pr ; ce obtained was a fair 
market price cannot alone and in themselves be 
regarded as sufficient, ( Lord Buckmaster .) Naba- 
KISHORE MaNDAL V. UPENDRAKISHORE MaNDAL 
20 A. L. J. 22 * 26 C. W. N. 32 2 * 35 C. L J. 116 : 

42 M L J. 253 : (1922 Iff W N 95 : 

24 Bom. L R. 346 : 15 L W 417 : 

L R. 3 (P. C ) 77 : 30 M L T 234 : 

3 Pat. t T. 311 s (1922) P. C. 39 
65 I. C. 305 (P. C.) 

Widow Alienation— N eccssity — Recitals 

in deed — Value of 

Though recitals in a sale deed by a Hindu 
widow could not by themselves be taken as con- 
clusive evidence of legal necessity, the recitals 
coupled with other evidence, circumstantial or 
otherwise, may amount to sufficient proof in the 
circumstances that the transactions were binding 
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on the family, 44 C. 186(P. C) Rel. ( Lindsay 
and Stuatf, JJ.) Saju Prasad v. Mahomed 
Shakur. (1922) All. 126 . 66 I.C 564. 

— — Alienation — Necessity — Reli- 
gious or charitable purposes — What are— Gift Of 
a small portion of the estate to Deity for the 
spiritual , welfare of her deceased husband — 
Validity of 

The Hindu Law recognises two sets of reli- 
gious acts as justify ng an alienation by a Hindu 
widow. One is in connection with the actual 
obsequies of the deceased, and the periodical 
perlormance oi the obsequial rites prescribed the 
Hindu Rehg'ous Law, wh ch aie considered as 
essential for the salvation of the soul ot t >e 
deceased The other relates to acts which, al- 
though not essential or obligatory, are still pious 
observances which conduce to the bliss ot the 
deceased’s soul. With reference to the first class 
ol acts the powers ot the Hindu female who holds 
the property are wider than in respect of tne 
acts which are simply pious and if performed are 
meritorious so far as they conduce to the spiritual 
benefit of the deceased. In one case if the in 
come of the property or the property itself is not 
sufficient to cover the expenses she is enti led to 
sell the whole of it. In the other case she can 
alienate a small potion of the property lor the 
pious or charitable purpose she may have in 
view. 

Where a Hindu widow after performing a p’lgn- 
mage to Jagannath gifted a small portion of her 
husband's estate (in this case a one seventy* fifth) 
for the observance ot bhog (food offerings) to the 
deity and for the maintenance of the priest and 
she purported to make the gift for the welfare of 
her deceased husband’s soul and his salvation, 
Held, that the g'ft was valid though the widow 
had ample income from her husband’s estate out 
of which she might have made the gift. 8 M I.A 
329 ; 13 M. I A. 209 , 8 Mad. 552 34 Mad. 288 
approved. 22 Cal. 506 dist. (Mr, Ameer Ah). 
Sardar Singh v. Kunj Behari Lal 

44 All. 503 : (1922) P C. 261 : 

16 L W 871 : 31 M. L T. 253 (PC): 

69 I C. 86 : 49 I A 383. (P C ) 

Widow — Alienation — Necessity — Small 

portion not applied for necessity —Effect of, 

Where Out of the consideration of Rs. 5.300 for 
a sale by a Hindu widow, a sum of Rs. 4,588 was 
applied for the discharge of debts binding on the 
estate the mere tact that the remainder was 
spent by the widow on purposes not binding on 
the estate, would not vitiate the sale, In judging 
ot the value of the lands, regard should be had to 
its market value if sold m a lump. At a private 
sale of a considerable extent of land purchased in 
lump the price would depend not so much on the 
valuation of its component parts calculated on a 
regular scale, as on the need of the vendor for 
money and tie competition for lands in that 
locality at the time ot the sale. (Sir John Edge), 
Medai Dalavoi Thirumalayafpa Mudaliar v, 
Nainar Tevan. 16 L. W. 478 * 

31 M, L. T. 149 (P. C.) j (192 2) P. C. 307 , 
(1922) M. W . N. 804 : 4 V , P. L. Jt, (P. 0.) 92. 


HINDU LAW-Widow. 

— Widow— Alienation — Necessity — Test of. 

The expression “ necessity" when used in 
connection with an alienation by a Hindn widow, 
has a somew hat special, almost technical mean- 
ing. A widow can aliena f e if there are no other 
means available for the obligatory ceremonies to 
secure the repose of tne soul of her husband. She 
can alienate immoveable property to pay the last 
owner’s debts or (if there is no other available 
source of supply) for her own or for ini ant 
children's maimenance. Necessity does not mean 
actual compulsion but the kind of pressure which 
the law recognises as serious and sufficient. 
(Lord Philhmore). Ramsumran Prasad v Mt. 
Shyam KumaRI. 31 M. L T. 200 : 

49 I A. 342 (P. C ) : (1922) P C. 356 : 

3 Pat L. T. 749 : 16 L W. 956 : 69 I. C. 71. 

Widow — Alienation — Payment of her 

debt — Consent of reversioners — Necessity — 
Presumption See (1921) Dig Col 652 ; Bhup 
Singh v. Jamman Singh 44 A 95 : 

64 I. G. 630. 

Widow — Alienation — Pension for 

manager — Liability of executor or successor to 
estate. See (1921) Dig Col 652 Maharajah 
Kesho Prasad Singh v, Sri Saran Lal. 

30 M I T 50 15 L W 589 : 

(1922) P. C. 226 s 
1 E 3 P. C. 115 : 26 C W N. 689 (P. C.) 

Widow — Alienation by way of gift — • 

Consent of reversioner— Effect— Estoppel. See 
( 1921) Dig Col, 651 Basappa Dodfakirappa 
v, Fakirappa Shenkrappa. 46 Bom 292 : 

(1922) Bom. 102: 64 I. C 214. 

Widow — Alienation of estate— Pro- 
ceeds in the hands of third person — Right to 
follow. See (1921) Dig. Col. 653 Ramayya v 
Mahalakshmi. (1922) Mad. 357 : 64 I. G 481 

Alienat ion— Reversioners — Right of. to 

set aside — Limitation, 

An alienation of an absolute estate by a Hindu 
widow by way of gift is not binding on the re- 
versioner and he can elect to treat it as a nullity 
and sue for possession at any time within 12 
years of his interest becoming vested without 
first suing to have it set aside notwithstanding 
Art, 91 of the Lira, Act. ( Miller t C. J . and 
MuUick , /.) Maharajah Kesho Prasad Singh 
v Chandrika Prasad Singh. 

3 Pat L, T. 797 : 68 I. C, 394. (2) 

Widow — Alienation — Setting aside — 

Equities — Duty to refund consideration . 

If it has been proved that a sale by a widow 
having a limited interest, has benefitted the 
estate by the payment of debts which were 
binding on it, although the amount paid may not 
amount to the whole of the consideration money 
received for the property sold, the Court, when it 
sets aside the sale, will direct payment to the 
alienee to the extent of the benefit received by 
the estate, and it must follow that if the consider- 
ation money for the sale js found intact at the 
death of the widow, the estate has benefitted to 
that extent. So that if the reversioner after the 
widow’s death wishes to have the sale by her s'et 
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aside, he can only sacceed if he restores the 
money. It would oe different if it could not be 
proved that the purchase money was still intact ia 
the estate, (Macleod, C. 7. and Coyajee , J.) 
SOMESHVAR jETHABAI DAVE V SOMESHWAR 
GoviNDRAM JOGIR. 24 Bom L. R 493 . 

67 L C. 658, 

. Widow — Alienation — Setting aside— 

Form of decree. See (1921) Dig Col. 653 
Pramatha N*th Basu v. Bhuban Mohan Basu. 

49 Cal 45 : (1922) Cal 321 64 I. C. 980. 

Widow — Alienation — Setting aside — 

Improvements — Mesne profits— Set off. 

Where an alienee from a Hindu widow effected 
permanent improvemems on the property which 
resulted in an increased rental and the alienation 
is set aside at the instance of the reversioaer on 
the death of the widow, it is open to the Court to 
set off against the mesne profits awarded to the 
decreehoider the increased rent that was attribut- 
able to the improvements, even thougn ihe im- 
provement was not actually executed by the 
person in possession at the moment when the 
decree for possession was made, ( Lord Buck * 
master), Barham Deo Narain Singh v . Ram 
Ratan Sahu. L, R. 3 P. C. 20 

—Widow — Alienation — Setting aside — 

Reversioner — Daughter — Agnate , 

It is competent to the nearest male reversioner of 
deceased Hindu to maintain a suit for a declara 
tion that an alienation ot tde estate by the widow 
is not binding, even though there is a daughter in 
existence as nearer reversioner. 27 P. R 1916 
foil. (Abdul Raoof and Martmeau, JJ ) B\lla 
Singh v . Gurdit Singh. 3 Lah. L. J. 484 

Widow — ■ Alienation — Setting aside — 

Reversioner — Rights of. 

An alienation by a Hindu widow of the estate 
or a portion of the estate is not void abuntio but 
is only voidable if it transgresses the limitations 
im josed by the H mdu law on the power of alien 
ation. The death of the alienor does not neces- 
sarily render the alienation inoperative 25 C. 1 
(P. 0.) Ref. The ri^ht of the reversioner tj 
challenge the validity of the alienation is a per- 
manent factor of his title to t ne property which 
develops irom a bare spes successiones into a vest- 
ted interest on the death oi the widow. The rever- 
sioner’s right to chahenge the validity of one 
alienation is different from his right of im 
peaching the validity of a separate and indepen- 
dent alienation th mgh both the rights may arise 
out of one and the s ime title. He has a rigot 
of election ; he nuy choose to challenge one 
'alienation and assent to another ,or he may 
Challenge both or assent to both He may 
exercise his right of electnn in regard to one 
alienation at one time and m regard to another 
alienation at anotner time Nothing is a surer 
indication ot election than a cnUlenge in the 
spit 34 C. 329 P. C. Ret. {Wazir Hasan , AJ C ) 
^|ftAf>teStN,GH v, Sultan Husain Khan. 

(1922) Oudh 171 : 66 I. C. 455. 

Widow — Alienation — Seating aside — 

Rights of reversioners*— Mesne profit s. 
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Woere a Hindu reversioner sues toiecover 
property alienated by a Hindu widow, he is 
entitled to mesne profits from the d^ath of the 
widow 

A voidable transaction is good as against third 
parties till it is set aside but as regards the per- 
son who has the rignt to avo d if it is m a state 
of suspense until such party exerc ses his option 
(Daniels and Lyle, A. J . C.) Saiyid Mahomed 
Hadi v. Mt, Parbati. 9 0. L. J. 312. 

Widow — Alienation — Settlement in 

favour of daughters — Family arrangement — 
Rights of alienee from daughters — Mesne profits 
— Liability for . 

In the absence of a bona fide dispu’e relating 
to the estate by an independent person a widow 
cannot parcel out the estate ot her husband under 
the guise of a family arrangement. Consequently 
a settlement by a Hindu widow hi favour of her 
two daughters giving each ot them a moiety of 
the estate aosolutely is not binding on the 
reversioner. 

13 L. W. 436 ; 27 M. L J. 149. 

22 C. L J. 52 Dist. 

An alienee from a limited owner without neces- 
sity is liable for mesne profits from the death of 
the limited owner. ( Spencer and Devadoss^ //.) 
Jog*. Yerrayya v. Nakina Sallefya 

16 L. W 752. 

Widow — Compromise - Powers of -Neces- 
sity— 'Test of. 

A compromise made bonafide for Ihe benefit of 
the estate and not for the personal advantage of 
the limited owner will bind the reversioner quite 
as much as a decree on contest. 21 C L. J. 157 
approved , 33 A 357 ; 9 M I. A 539, 604 Ref. 
6 C. L. R 76 dist. (Lord Phtlhmore ) RamsUM- 
ran Prasad v Mt. Shyam Kumvri, 

31MIT 200 (P. G. . 3 Pat. L. T. 749 : 

16 L, W 956 : (1922) P. C 356 * 69 I. C. 71 : 

49 I A 342 (P C.) 

Widow — Compromise — Settlement of 

family dispute — Binding on reversioner s. 

A genuine <amilv settlement entered into for 
the purpose of avoiding litigation on doubttul 
chins is binding on the reversioners even 
j though one of the parties to that compromise 
was a female with a limited estate Such a 
comoromise is based’ on the assumption that there 
was an antecedent title ot some kind on the 
parties and the agreement acknowledges and 
defines what that title is, 3 1 A. 356 ; 1 I. A. 157 
Ref. (Daniels and Lyl^s, A. J . C.) Kuar 
Nageshar Sahai v Kuar Mata Prasad 

25 0. C. 189 : 9 0. L J. 235 : (1922) Oudh 236, 

Widow — Compromise — When binding 

on reversion — Onus of proof — Suit to enforce 
mortgage— Conveyance of property . 

Where a Hindu widow who inherited her hus. 
band's properties executed a mortgage of some of 
them and when the mortgagee sued to enforce the 
mortgage entered into a compromise by which 
she conveyed the oroperfcies to the mortgagee, in 
a subsequent suit by the reversioner to recqvef the 
properties, the burden of proving that the com- 
promise as welt as the mortgage are binding on 
the reversion lies on the alienee. 
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In an action against the widow on a contract 
made by her a compromise by which she makes 
over the estate stands on no different footing from 
a conveyance by her of the property. 35 M. 560 , 
10 L. W. 594 ; 38 C. 639 , 8 A. 369 followed. 31 
M.L J 87; (1921) M. W. N 312 distinguished 
( Sohwabe C. J , Con tts-Tr otter and Kumaraswami 
Sastri , JJ.) Nalla Tirupathiraju v Nandikolu 
Venkayya. 45 Mad. 504 : 42 M L J. 392 

15 I. W. 395 . 30 M IT 181 * 
(1922) M. W S 207 • (1922) Mad 131 : 

67 I. C 479. (F. B ) 

-Widow — Decree against — Binding on 

reversion. See C. P Code, S. 11. 

16 1 W 94 

* Widow — Decree against — Binding on 

reversion — Fraud — Collusion. 

In the absence of fraud or collusion a decree 
obtained against a Hindu widow has binding 
effect on all the reversioners 2 W, R. 31 , 40 A 
593 Where there is absolulely nothing to 
suggest that the trial in a suit against the widow 
was not a fair one and that there was any special 
ground which was not urged at that time, the 
reversioner is bound by the decree ( Stuart and 
Suhiman , JJ .) Jai Narain Singh v. Gita Prasad 
LK.3A, 447 (1922) All. 473 

Widow — Decree-Execution proceedings 

against daughter — Execution sale binding on 
reversioners — Remote reversions s — Rights of 
See (1921) Dig. Col, 655. Pkamatha Nath Basu 
v . Bhuban Mohan Basu. 

49 Cftl. 45 • (1922) Cal. 321 : 

64 I. C. 980 

Widow— Decree against— Sale in execu- 
tion — Interest of reversioners if affected. 

A decree passed in respect of a tort committed 
by a Hindu widow, as by a trespass on the lands 
of her neighbour, is not binding on the reversion 
Where the widow of a fixed rate tenanttrespassed 
on some lands of the zemindar who obtained a 
decree against her and brought the fixed rate 
tenancy to sale in execution of the decree Held 
that the execution sale was not binding on the 
widow. ( Hears , C. J . and Gokul Prasad, J ) 
A£jun Singh v. Bindeshri Prasad. 

L. R. 3 A. 361 

* Widow — Letters of Administration- 

Widow entitled in preference to reversioner. See 
Prob. and Admn. Act, S. 23. 64 I. C. 61. 

Widow — Mortgage right— U sufr actuary 

mortgage— Execution sale — Eights of reversioner , 

An usurfuctuary mortgage right vested in a 
Hindu widow as heir of her husband is not 
imtooveable property. If the mortgage is 
redeemed during the widow’s life time and the 
widow spent the money, as she would be entitled 
to do, the leversioner could not claim against the 
party redeeming to be again put in possession of 
the property until redeemed a second time. The 
mere fact that the widow was in possession as 
® or te a £» ee would not cause those mortgage rights 
to be treated in law as immovable property, as 
all that the widow was entitled to was to retain 
possession of the property as security for the debt 

Y— 43 
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until she was redeemed. Consequently mortgage 
rights vested in the widow repiesent mo able 
property and could be sold in execution of a 
decree against her irrespective of an> question of 
leg il necessity. ( Macleod , C J. and Coyajee, J .) 
BaI JADI V PURSHOTTAM N4ROTTAM DAVE. 

24 Bom. L R. 729 : (1922) Bom 387. 

Widow— "8 ature of estate— Alienation 

— Rights of reversioners 

The estate whxh a Hindu widow has in pro- 
pe r ty inherited by her from her husband is 
neither a life- estate nor an estate held in lieu of 
maintenance She is the owner of her husband's 
property subject to certain resections on alien- 
ation and subject to its devolution on her hus- 
band’s heirs after her death. But she may 
alienate it subject to certain condi'ions as to 
necessity or propriety Her alienation in excess 
of her powers is not void but voidable at the 
election of the reversionary heirs. The rever- 
sioner may either affirm it or treat it as a nullity 
at his option 34 C 329 Ref ( Simpson and 
Wazir Hasan , A. J. C.j Mirza Sadiq Husain 
v. Mahomed Karim 9 0. L J 456 : 

(1922) Oudh 289. 

'Widoxv — Nature of estate — Powers of 

The estate of a Hindu widow is not a life- 
estate, She is a proprietor of the estate with a 
right of alienation subject to certain qualifications. 
Each alienation by the widows m the exeicise of 
that right must be judged by the circumstances 
in which it was made. 8 M. I. A, 529 Ref. 
[Wa%ir Hasan , A. J C) Bahadur Singh v. 
Sultan Husain Khan. (1922) Oudh 171 : 

66 I C 455 

Widow — Nature of estate— Succession 

to a female. See (1921) Dig. Col 656 Narayan 
Moreshwar v Waman. 46 Bom 17 

(1922) Bom 134. 

Widow — Occupancy rights — No pi esump- 

tion of life interest 

There is no presumption in law that a Hindu 
widow who is an occupancy tenant holds only 
a life interest — Hindu widows can and fre- 
quently do obtain occupancy rights on their own 
account, ( Hopkins , S . M. and Fremantle , /. M*) 
Sahu MUkund Ram v. Habbu. 

I. R. 3 Alt. 23 (Rev.) 

Widow —Powers of — Grant of permanent 

lease — Reversioner’s rights . 

OrdinanJya Hindu widow in possession of her 
husband’s estate is presumed to have only a life 
interest in tne property. She has no right to 
grart a permanent lease of the property and if she 
does so the lease is voidable at the option of the 
reversioner. ( Hopkins , S. M. and Burn , J. M) 
Chaudhri Chheda Singh v. Bhejan, 

L. R. 3 A. 162 (Rev.) 

Widow— Powers of— Will— Fund in 

Court. 

There is no authority for holding that a fund 
in corn t to which the testatrix has laid a claim 
and to which she will be entitled if successful, 
cann’ot be disposed of by will. ( Schwabe , C. 
and Coutts Trotter and Kumaraswan\i Sastri , 
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JJ.) ZAMINDiR OF BHADRACHAL\M V SRI RAJ4H 
Venkatadri Appa R. 40 43 M I, J. 486 : 

16 L. W 369 : (1922) M W. N. 532 : 
31 Iff. L. X. 221 (H. C ) : (1922) Had. 457. 

Widow — Remarriage — Conversion — 

Divesting of estate vested in her, See Hindu 
Law, Adoption 5 N L J. 58 

Widow — Remarriage — Succession to 

estate of son by f vt trier marriage . 

A Hindu widow is not disentitled from inhen - 
tmg to her son by a former marriage, though she 
had remarried at the time of her son’s death 
11 W R. 82; 29 B 91 Ref. (Woodioffe and 
Ghost , JJ ,) Har KisHorE Seal v. Thakur Dhan 
Baishnub. 26 C. W. N. 925 . (1922) Cal. 140. 

Widow — Representation of estate — 

Decree in suit by her against adopted son 
impleading reversioners as parties — Reversioners 
not impleaded as parties to the appeal— Effect of 
— Decree on appeal against widow — Decree 
binding on estate in the absence of fraud or 
collusion. See C. P, Code, S. 11. 

43 M. I. J. 95. 

Widow — Representation of estate— Land 

acquisition proceedings— Reversioners not bound 
by her acts or claim before Collector. See Land 
Acquisition Act, Ss. 25, 3, 9 and 18. 

42 M, L. J. 298. 

Widow — Representation by— Suit by her, 

if bars suit for possession by reversioner. See 
Hindu Law, Reversioner. 

35 C. I. J. 348. 

Widow — Reversioner — Relinquishment 

of interest by reversioner in favour of widow— 
Interest of widow not enlarged thereby. See T 
P. Act, S. 6. 24 Bom. L. R. 351. 

Widow — Surrender — Remarriage — 

Effect on succession . 

Where a Hindu widow surrenders or remarries 
the estate passes to the next heir by inheritance 
under the law and not under any transfer. An 
ordinary tenancy right held by the widow also 
passes in this way. ( Halhfax , 4. /, C.) Sundar 
LAL V* Bisambhar, (1922) Nag. 24 : 

65 I. C. 180. 

-Widow — Surrender — Surrender to 

grandson's son having predeceased — Surrenderer 
Under taking to discharge mother’s debts— Partial 
surrender — Surrender if valid — Effect of surrender 
if valtd — Effect of surrender on prior alienations. 
See (1921) Dig. Col. 659 Sri Rajah Inuganti 
Venkata Rajagopala Surya Rao Bahadur v, 
Datla Venkata Suryanarayana. 

64 I C. 488. 

Widow — Surrender — Reservation of a 

portion of moveables and house — Effect on sur- 
render* 

, T The retention of a house and some moveables 
r4oes not vitiate a surrrender of the rest of the 
estate by a Hindu widow in favour of her daugh- 
ter. 48C. 1Q6JLC. Ref, (Prideauv. A.J,C) 
Stjpdi p. I^aruti. (1922) Nag. 187 : 

67 I. C. 960 
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Widow— Surrender — Validity — Essen . 

tials 

To constitute a valid surrendet or renunciation 
by a Hindu widow, she must have parted with 
ihe whole of the estate which descended from her 
husband ( Wazir Hasan , A* J. C ) Ram Bodh 
Singh v. Ram Narayan Singh. 

4 U. P. L. R. (J. C.) 3 : 65 I C 776 

Widow — Surrender — Validity of— 

Reservation of absolute estate in a portion m 
lieu of maintenance. 

A bona fide surrender of her husband’s estate 
by a Hindu widow in favour of her reversioner is 
not invalidated by the fact that she got an absolute 
right m a small portion of the estate in lieu of 
her maintenance, where the portion so allowed is 
not in excess of her reasonable requirements 
{Kumar aswami Satri and Devadoss , JJ.) 
KaruppaGoundan V. Mudali Goundan. 

43 M, L. J. 36 : (1922) M W. N. 259 . 

67 I. C. 397. 

Will. 

Will — Bequest to relative's prospective 

wi fe. 

There is nothing in Hindu Law to invalidate 
a legacy to the prospective wife of a relation, if 
she was m existence at the time of the testator’s 
death. ( Batten , 0 . /. C.) Mt. Ramdulabi v . 
Bisheshwar Dayal. 18 N. L R. 143. 

1 \7jii — Const i uction — Absolute estate 

—Female donee— No power of disposition — 
“ Malik ”— Effect of such description. 

Where a Hindu testator disposes of his estate 
in favour of his daughter and grand-daughter to 
be taken by them as “ malik war waris ", each 
of them takes an absolute estate in a moiety of 
the properties and this right is not affected by a 
provision in the will that on the death of the 
daughter, the grand daughter was to take the entire 
property. 30 A. 84 ; 38 A 446 Rel 23C. 670 ; 37 M. 
199: 35 C. 896; 2 I.A. 7 Ref. 12 B. 122 foil. 41 B, 70 
Dist. ( Drake Brockman, J C. and Halh- 
fax, A. J. C) Mangalji v . Rambhaoo, 

(1922) Nag. 73 64 I. C. 752. 

Will— Construction— Bequest to widow 

and daughter— Absolute or limited estate— Malik 
—Powers of alienation. See (1921) Dig. Col. 
660. Sudhamani Das v Sarat Lal Das. 

66 I, 0. 628. 

- Will— Construction— Bequest to Hindu 

widow— Limited or absolute estate— Presump- 
tion against intestacy. 

A Hindu testator directed the residue of his 
estate after payment of certain legacies to be 
delivered over to his wife P. after she attained 
the age of 20 years. Held , that there was a 
valid disposition of the pioperty after the pay- 
ment of legacies and that the wife took an 
absolute estate under the will, 42 M. 283 : 44 M. 
447 , 30 A 84 Rel, 

There is a presumption against intestacy, Courts 
are not to presume that a testator who set up to 
write a will has not cared to say what is to be- 
come of the bulk of the property. {Coutts TmU 
Ur and Ramesam , JJ.) Kanakammmal v. Bakta- 
VATSULU NaIdu. 44 M. L. J, 26 : 16 L. W. 970. 
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Will— Construction-Devise to two copar- 

ceners-Donees whether take jointly. See (1921) 
Dig, Col. 661, Mahal akshmi Amma v* Nagap- 
PAYa. 30 M. L. T. 17, 

Will -‘Construction — General principles — 

“ malik” meaning of. 

It is always dangerous to construe the words of 
one will by the construction ot more or less similar 
words in a different will, which was adopted by a 
court in another case. 

The meaning of every word in an Indiau will 
must always depend upon the setting in which it 
is placed, the subject to which it is related and the 
locality of the testator from which it may receive 
its true shade of meaning. 

“ Malik” when used in a will or other document 
as descriptive of the position which a devisee or 
donee is intended to hold, has been held apt to 
describe an owner possessed of full proprietary 
rights, including a full right of alienation, unless 
there is something in the context or in the surround- 
ing circumstances to indicate that such fall pro- 
prietary rights are not intended to be conferred 

Where a Hindu gave all his moveable and im- 
moveable properties with full rights of alienation 
to his wives. Held , ihat the ladies took as abso 
lute owners. {Sir John Edge,) Mt. Sasiman Chow- 
DHURAIN V. ShiB NaRAYAN CHOWDHURY. 

42 M. L J, 492 : 30 M. L. T. 242 : 
X Pat. 305 : (1922) M W. N. 368 . 35 C. L. J 427 : 

20 A. L. J. 362 : 24 Bom. L R, 576 . 

L. R. 3 P. C. 97 : 66 I. 0. 193 : 49 I. A. 25 : 

(1922) P. C. 63 : 26 C. W. N, 425 . 15 L. W 434 . 

3 Pat. L T. 133 (P. C ) 

— . Will— Construction — Gift to adopted son 

hy name — Adoption invalid— Persona designata 

A Hindu adopted his daughter’s son out ot 
affection and hoped his family wou d recog- 
nise the adoption The boy was adopted m 
1892 and since thea brought up by the adoptive 
father. In 1912 he made a will giving a Ute interest 
in Ins properties to his widow and the remainder 
to his ,v adopted son, Janardhan,*’ Subsequently 
the adoption was found to be invalid. Held that 
it was not clear from the words ot the will that 
the testator intended to make the gift to Janardan 
conditional on the adoption being valid and that 
Janardan took as persona designata under the 
will, in such cases the court should not strain, 
to adopt a construction which would defeat the 
intention oi the testator, 12 I A, 72 ; 31 A, 5 Ref 
{Macleod, C. J. and Shah, J.) Bai Dhondubai v. 
Daxmanrao Trimbac rao. 24 Bom. L. R. 794 * 
(1922) Bom. 352 : 68 I. C. 504. 

— Will — Construction — Gift to widow— 

Full proprietary right — Nature of estate taken 
— Malik . 

A Hindu governed by the Mithila school of 
Hindu law made a will by which he directed that 
after his death his widows should be mahks and 
heirs to all his immoveable properties and should 
have in every way lull power and all proprietary 
rights over alt the moveable and immoveable 
properties. Held, that the widows took an 
absolute estate with full powers of alienation. 2 
l A. 7 : 24 Cal. 342, 24 I. A. 76; 35 I, A, 17, 43 I, 


HINDU LAW— Will, 

A, 188, 49 I. A. 1, ref. ( Sir John Edge.) Mussam- 
mat Sasiman Chowdhurain v. Shib Narayan 
CHOWDHURY, 1 Pat. 305 .* 35 C. L, J 427 : 

(1922) P. C. 63 : 15 L. W. 434 : 26 €. W. N. 425 : 

3 Pat T. 133 ; (1922) M. W. N. 368 . 
42 M. I. J. 492 30 M L. T. 242 : 20 A L. J. 362 : 

24 Bom. L. R. 576 : L R. 3 P. C. 97 i 
66 I. C, 193 : 49 I. A 25 (P. C») 

Will — Construction — Gift to widow -*• 

Malik — Ownership . 

A Hindu governed by the Mayukha law execut* 
ed a will by which he constituted his wife as 
owner and directed that “ whatever property there 
may remain after her death, my wife shall leave 
the said property to my two daughters in such 
mannei as she may llke. ,, Held , that the Wife 
was absolute owner of the estate. If words are 
used in a will confer! ing absolute ownership upon 
the wife, she enjoys* the right of alienation without 
its being conferred by express and additional 
terms unless the circumstances of the context 
were sufficient to show that such absolute owner- 
ship was not intended. Held further that there 
was no trust created in favoui of the daughters as 
the subject matter on which the trust was to 
operate was too uncertain to enable the Court to 
give it administration. ( Lord Buckmaster) 
Bhaidhs Shivdasu. Bai Gulab. 

46 Bom. 153 : 42 M. L, J. 385 : 15 L. W. 412 : 

30 K, L T. 149 (P. C.) : 20 A. L, J 289 : 

L. R. 3 P. 0. 16 : 35 C. L. J. 315 : 

24 Bom. L R 551 : (1922) P. C. 193 : 

26 C. W. N. 129 : 65 I.C. 974 : 49 I. A 1 : (P.C.) 

Will— Construction — Gift to widow — 

Nature of estate . 

Where a Hindu testator bequeathed the whole 
of his self-acquired pioperty m favour of his wife 
describing her as his Waris and qabiz and confer- 
ring upon her the same rights over the property 
as he himself had, held, that the wife took an 
absolute estate in the property. 30 All. 84 ; 42 Mad. 
283 ; 2 Lah. 175, 1 Lah. 415 ref. (Wazir Hasan, 
4. J. C.) Mahomed Hamidullah Khan v, 
Fakhrjahan Begam. (1922) 0udhfl09 : 

65 I. C. 452. 

— -Will — Construction — Gift to widows— 

Nature of estate— Survivorsh'p. See (1921) Dig. 
Col. 662 Achammal v, Narayanawami Naicker. 

69 I. C. 5. 

— Will — Construction — Gift to widows — 

Restriction on alienation — Nature of estate , 
taken . 

A Hindu testator died leaving a Will whereby 
he bequeathed his property to his three widows, 
declaring that they should have the same powers 
over the property as he had, but imposing some 
further conditions. If any one of the widows 
wished to transfer any portion of the property 
she should do so only with the consent of the 
other widow. On the death of any one of the 
widows her share was to go to the surviving lady 
and that if any one of the ladies did any act 
which would bring disgrace on the family, the 
others were to be entitled to deprive he? of her, 
share* Held , that the Will gave a limited "estate 
which on the death of two of the widpwS would 
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&INDU WILLS ACT (1876), S. 216. 


ripen into an absolute estate for the last surviving 
widow {Lyle, A. J. C .) Makhana v. Bindeshri 
Prasad (1922) Oudh 168 : 65 I. C. 457 

„ -W 11 — Construction —Life estate — Gift of 

life estate with remainder— Powers of life-tenant 
and remainderman — Female donee. See (1921) 
Dig Col. 663. Mithibai v. Meherbai, 

46 Bom. 162 : (1922) Bom 179 64 I. C. 397. 

Will — Construction — Prior estate for 

life — Creation of subsequent estates-Penod of as- 
certainment 

Where a Hiadu testator after providing for a 
life-estate for the maintenance of his widowed 
daughter gives over the property on her death 
to his son or grandson or any other heirs then 
living the properties would pass to the person who 
was the testator’s heir on the death of the tenant 
for life* and not to the person who was the beir of 
the testator at the date of his death. ( Walmsley 
and Greaves , JJ.) RaJani Kant Mondal i. 
Kanti Chandra MaNdaL 64 I C. 237. 

Will— Construction — Provision for idols 

— Absence of gift — Effect-Scheme, 

A Hindu testatrix addressed her will to he- 
gfandson and directed him to perform the worr 
ship of some family idols out of the income of 
specified properties There was no gift of any 
property to the idols nor any provision made foi 
worship after his death 

Held, (l) no heritable sbebaitsh’p had been 
created (2) the propet ties were comerred on the 
grandson subject to the maintenance of the 
worship , and (3) the trust treated being a 
private one, a scheme under S. 92 C. P. Code 
was not proper. ( Lord Buckmaster ) Gopal L<l 
Sett v , Purna Chandr Basak. 

43 M. L. J. 116 . 20 A. L. J. 625 : 36 C .1. 3. 57 : 

49 C, 459 : 24 Bom. L. R. 937 : (1922) P. C. 253 ; 

16 L. W, 963 : 67 I. C. 561 : 49 I A 100 (P. C.) 


Will — Proof of — Degree of , 

Much technical proof may not be necessity for 
a' Hindu will but there must be some evidence to 
Say that a document purporting to be a Will by a 
Hindu was executed by him. [Broadway and 
Abdul Qadtr , JJ,) Har Bhagwan v. Hukham 
Singh. 3 Lab 242 : 4 Lab L. J. 245 : 

(1922) Lab 243 : 68 1.0.769. 


— * — •‘Will — Right to question— Reversioner- 
Genuineness. 

A person, on his death, left a widow but nc 
children and no near relatives. The appellants 
Who successfully opposed the registration of th< 
will brought a suit against the widow and th< 
sister’s son of the widow, in whose favour th* 
will was made, for a declaration that they hek 
the position of the nearest agnates of the deceasec 
and that the so called will was not executed In 
fact and was, if executed, executed by him while 
in an unsound state of mind. They failed tc 
their relationship but alleged that the de- 
ba 4 aa intention to make a will, but a will 
of charity. Held (1) The natural 
trying such a case would be to 
*4** question, whether the persons 
Tg the will had auy title to raise 
P^admission of the appellants, 
'to make a will, 


raised a presumption of the genuineness of the 
will, [Lord Dunedin,) Palchur Sankarareddi 
v. Palchur Mahalakshmamma 

(1922) P. C. 315 : 17 L. W 1 (P C ) 

HINDU WIDOWS REMARRIAGE ACT, (XV of 

1856) S. 1— Applicability of — Remarriage of 
Hindu widow permitted by custom See (1921) 
Dig Col. 665. Bhagwandin v. Indrani. 

65 1 C. 117. 

S. 1 — Hindu widow — Rettiai rtage — 

Subsequent death of her son— Inltei dance. 

A Hindu widow can inherit from her son by a 
former marriage, though she had reman ied at 
the date of her son’s death. 11 W. R, 82 Rel, 
29 B. 91 Ref. {Woodroffe and Ghose, JJ.) Har 
Kishore Seal v, Thakur Dhan Baishnub, 

26 C. W. N 925 : (1922) Cal. 140, 


S, 2 — Hindu widow — Conversion to 

Mahomedamsm — Remarriage thereafter — Fo-0 
feiiure of estate , 

A Hindu widow who becomes a Mahomedan 
and remarries loses her right to her husband’s 
property S. 2 of the Hindu Widow’s Remarriage 
Act includes all persons who being Hindus 
become widows and any such widow, if she 
remarries, loses the estate which she inherited 
from her deceased husband. Apart from the 
Act, under the Hindu law a widow’s right to 
succession is based on the ground that she is half 
oi the body of her deceased husband and that she 
is capable of conferring spiritual benefits on him. 
When she remarries she ceases to be half of the 
body of her late husband or to be able to confer 
spiritual benehts on him and she becomes the 
wi e and half or the body of her new husband. 
The reason therefore for her keeping the estate 
of her deceased husband disappears. 

11 A. 330 ; 31 A. 161 ; 32 A. 489 diss 

1 M 226 , 41 M, 1078 , 21 C. W. N. 906 ; 22 C. 
589 , 14 C. W. N. 346 ; 8 C, L. J. 542 Rel, [Qoutts 
and Adamt, JJ ) Mt. $URAJ Jote KuER v. Mt. 
Attar Kumari. (1922) Pat. 235 : 

3 Pat L T 551 : (1922) P. 378 : 67 I, C. 550, 

HINDU WILLS ACT (XXI of 1870), S. 2 lb— Will- 
Executor — Power to carry on business — No 
direction in will— Discretion of court— Debts 
incurred in carrying on business— Indemnity, 

A died leaving a will dated the 11th December 1 , 
1904, whereby he appointed his wife B and 
another person executors and gave B power to 
adopt a son to him, and made the adopted son 
propnemr of his estate Hts estate consisted 
inter alia of banking businesses at C and D. 
The banking businesses were the ancestral 
business and the backbone of the firm, although 
they were to a great extent hazaidous and the 
cred’t of the estate rested entirely on the businesses 
which were carried on by borrowing money and 
were without capital. On the 24th May, 1905, 
after discharging a caveat , a probate was issued 
to the executors. When the caveat was entered 
on the 5th April* 1905, administrators pendente 
hte were appointed The plaintiff was adopted on 
the 26th April, 1906. The executots after ^he 
issue to them of probate, without obtaining the 
leave or directions of the Court continued the 
testator’s businesses though no power was given 
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IMMOVEABLE PROPERTY. 

to them by the will, down to the 19th April, 1912, 
when they stopoed payment at C and D. The 
claimant during the period the executors were 
carrying on the business, lent money on hatchittas 
to the business, the account being a running one 
and all the sums now claimed by the claimants 
were in respect of liabilities incurred by the exe- 
cutors during their conduct of the business: 

Held that when probate was granted to the 
executors, the whole of the testator's estate in- 
cluding the businesses vested in them and that 
they held it from that time not as managers but as 
executors and subject to their rights and liabilities 
as such. 

Under S 216 of the Hindu Wills Act, their 
duties were to collect with reasonable ddigence the 
property of the testator and the debts due to him. 
Their right was not to carry on the business for 
an indefinite period but only for the purpose of 
realisation as one of the assets of the estate. 

The executors were petsonally liable for the 
debts and nad no general rights of indemnity out 
of the estate Rc Evans 34 Cb. D. 597, Strickland 
z . Symens 2 <5 Ch. D. 245. Ref. 

If the assets had accrued to the business and 
through it to the estate during the trading, the 
executots would have been entitled to the indem 
mty from the estate for what it bad cost them to 
obtam such assets if they were not indebted to the 
estate, and the creditors could stand m their 
shoes to the extent of the executor's rights. 

Mere delay m filing accounts does not destroy 
apy right of indemnity that may exist ; for such 
right to exist, the executors must show that they 
aienot indebted to the estate. ( Greaves , J.) Sud- 
hir Chandra Das v, Rasseswari Chaudhuri. 

35 C. L. J, 46. 

IMMOVEABLE PROPERTY— Fishery rights— 
Nature of— If amount to. See Lim Act Art. 144. 

(1922) Pat. 195. 

Royalty — Not an interest m immovable 

property — Mortgage of, does not require registra- 
tion or attestation. See T. P. Act Ss. 3 and 58. 

65 I. C. 673 

INAM — Enfranchisement — Karnam service — 
Title deed— Arrangements relating to— Effect. 

Inara title deeds do not create a title where 
none existed before. They are not conclusive as 
to the title of the persons in whose favour en- 
franchisement is to operate, and it is open to 
aggrieved part'es to show that a name or names 
have been added by mistake. 

At the time of the enfranchisement of a kar- 
nam service inam, the office holder and his 
deputy entered into an agreement as a result of 
which the title deed was issued in the names of 
both : Held , both were estopped from contending 
the other had no title {Spencer and Ramesam, 
JJ ) Tadikonda LakshminaRasimham v, Ven- 
KATARATNAYAMMA. 30 M. I T. 334 (H C ) 

Enfranchisement • — Effect of — Karnam 

lands— Service inam— Enfranchisement if enures 
to the office-holder exclusively or to his family as 
well— Madras Acts II of 1894 and III of 189$ 
See (I92 I) Dig Col. 666 Musti Venkata 

JAGANNADHA V. VEERABHADRAYYA. 

30 M L. T. 14 , 26 0. W. N. 302 : 

(1922) P. C. 96 (P. C.) 


INAM. 

Enfranchisement — Title deed issued to 

<mdow — Absolute estate — Rights of reversioners , 

Where a service mam land is enfranchised in 
the name of a woman and the title deed m terms 
is an absolute grant of the land to her, she takes 
an absolute estate in the property and it descends 
to her own heirs as distinguished from those of 
the last male owner. 44 Mad 643 P C foil. 
Where after the death of her minor son who 
held the office of Karnam, the mother was ap- 
pointed to the office and the inam land was 
afterwards enfranchised m her name her 
daughter’s sons will succeed to the property in 
preference to the relations of her husband. 
{Spencer and Devadass , JJ.) Abdukuri Ven- 
kataramadas v Pachigolla Gavarraju. 

43 M L. J 153 . (1922) M W. N 305 : 
31 M L. T 154 H C. : 16 L. W 228 : 

(1922) Mad 173. 

Estates in Berar — Rules governing , 

The devolution and incidents of Inam Es- 
tates in Berar are regulated by the Berar Inam 
Rules, subject entirely to the sanad or certificate 
or other documents ev’dencmg the special terms 
of the grant in the particular case ( Dhobley , A. J . 
C ) Krishnaji v. Nilakanth. 18 N L. R. 163. 

Grant of— 'What passes to the grantee 

— Fixity j of rent — Enfranchisement — Berar 
Inam Rules 

The devolution and incidents of an inam estate 
in Berar are regulated by the Berar Inam Rules, 
subject entirely to the sauad or certificate or 
other document evidencing the special terms of 
the grant in the particular case. An Tnam or 
grant may be entire or only partial. The mere 
fact that the same portion of the revenue which 
has been paid pievious to the Inam enquiry has 
continued to be paid would not show that the 
jagir had been enfranchised and that it bad 
become a freehold. Property consisting of an 
ordinary Inam village is liable to partition at the 
suit of a co'sharer, except when it is held on 
saranjam or other impartible tenure or where the 
terms of the original grant imposed a condition 
upon its enjoyment that the management should 
rest with a particular branch of the family of the 
grantee, ( Dhobley , A C ) Krishna Rao v . 
Nilkanth. 5 N, L. J. 25 (1922) Nag. 52, 

Grant of both warams — No presumption 

as to , 

In the case of an inam grant there is no 
presumption that both the warams were granted 
to the Inamdar or only that the melwaram was 
granted. It is a question of fact to be decided 
on the evidence in each case. 41 M. 1012 ; 43 M. 
166 ; 43 M. 567 Ref. 44 M. 588 disapproved. 
{Mr Ameer Alt). Sri Chidambara Sivaprakasa 
Pandara Sannadhigal v. Veerama Reddi. 

45 Mad. 586 : 43 M L, J. 640 ; 16 L. W. 102 : 
31 M L, T. 54 (P, 0,) (1922) M W. N. 749 : 
(1922) P. 0. 292 . 68 I. C. 538 ; 49 I. A. 286 (P. C.) 

ParUbility . 

The ordinary rule is that if persons are entitled 
beneficially to shares in an estate, they may have 
a partition except when the estate is held on an 
impantible tenure or where the terms of the 
grant impose a condition upon its enjoyment that 
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INAM, 

the management should rest with a particular 
branch of the family o f the grantees. Incidents of 
Saranjam considered. (Dhobley. A. J. C) Krish- 
NAJI v. Nilakanth. 18 N. L E 163 

Presumption as to what passes — recent 

Privy Council rulings on the law See Vatan, 

24 Bom. L. E. 252 

Religious office— Grant for upkeep of 

mosque and performance of rehgious services 
therein — Grantee not bound to account for dis- 
posal of income so long as services are performed. 
See Religious End. Act, S. 14. 

(1922) M. W.N 74 

Resumption proceedings — Effect of . 

The object of the government in Bengal in the 
resumption proceedings was not to resume the 
the lands and to re-settle the lands with the per- 
sons who originally held them— The resumption 
was not of the land but of the revenue and re- 
sumption meant nothing more than assessing the 
land to Government revenue. (Das and Buckmll , 
JJ.) Mahant Ramrup Gir V . Lal Chand Mar- 
WAFI. 1 Pat. 475 : 3 Pat. L. T. 352 : 

(1922) P. 243 ; 67 I. C. 401. 

Service Inam — Alienation — Attach- 
ment of property m execution and sale — Lega- 
lity of. 

An inam granted for the performance of Swas- 
thivachakam service in a Hindu temple is not 
liable to be attached and sold in execution of a 
decree against the holder for the time being. The 
grant is one burdened with the performance of 
service of a public nature and the sale of such 
property is also opposed to the nature of the in- 
terest affected and is also contrary to public 
policy within S. 23 Contract Act. ( Schwabe , C. 
J, Conits Trotter and Kumaraswami Sastn, JJ .) 
Neti Anjaneyalu v . Sri Venugopal Rice Mill, 
Ltd., Tenali* 45 Mad. 620 : 

42 M. I. J 477 : 15 L. W. 513 . 
(1922) M. W, N. 307 : (1922) Mad. 197 . 

30 M. L. T. 225 (P B.) 

— Service tenure— Effect of failure to 

perform services— Character of holding not 
changed See Adverse Possession. 

1 Pat. 292. 

Service inam — Surplus income - Right to 

— Resumption on failure of service— Rights of 
Government— Powet s of Court. 

Where there is an inam burdened with a 
trust, the surplus remaining alter the expenses 
of the trust have been met belongs to the 
inamdar and he is not accountable theiefor. 30 
3$. L. T. 101 ; 15 L, W. 241 Ret. It is not for the 
Court to treat inams as resumed on the ground of 
the services having become unnecessary The 
power of resumption rests only with the govern- 
ment and the govt, alone can give directions for 
the application of its income. {Spencer and Deva- 
Jakkam Reddi Seshadri Reddi v Sir 
$ ; Subramania IYER, K. C v I. E. 16 I. w. 839. 

— Ser vices rendered— Agreement between 
gte&ar and gradtee dispensing with service— 
Effect pf— Conversion into ordinary jeroyati land 
§4e (I921| Dig, 668. Sri Varadarajah 


INCOME TAX ACT (1918) S. 3. 

Sooru Harischandra Deo Bahadur v. Kanda 
BarikivadU. 15 L W, 150 : (1922) Mad. 119. 

INCOME TAX — Profits — Calculation of Deduction 
for bad debts— Practice. Income lax Law of 
Jamaica S. 10. 

Under S. 10 of the Income Tax Law of Jamaica 
(which closely follows the English law) an 
assessee in computing the profits of his trade or 
business cannot deduct a debt found to be bad in 
the year of assessment but incurred in a pre- 
vious year. The right to a deduction in respect 
of bad debts is confined to debts incurred m the 
year of assessment. ( Lord Buckmasier,) 
Gleaner Company Ltd. v . The Assessment 
Committee. 31 M. L. T. 227 (P. C.) : 

(1922) 2 A. C. 169. 

INCOME TAX ACT, VII of 1918 -Ss. 2j(l) and 51— 
Agricultural income — Selami or premium utta- 
rayan— Liability to assessment. See (1921) Dig. 
Col. 669, Birendra Kishore Manikya v. Secre- 
tary of State for India 48 Cal. 766. 

S 2— Forest income — If agncultural 

income. 

bemble, — Forest income is ,l agricultural in- 
come ” within the meaning of S 2 of the Income 
Tax Act. [Ayltng, Coutts Trotter and Ramesam , 
JJ ) Secretary to the Chief Commissioner 
of Income Tax v. Zemindar of Singampatti. 

45 Mad. 518 : (1922) M. W. N. 353 s 
31 M L, T. 21 (H. C ) : (1922) Mad. 325 : 

15 L. W. 496. 

— - * Ss 3 and 10 — Income — What is— Inte- 

rest not realised. 

Wheie compound interest is payable by a 
debtor to his creditor with yearly rests and the 
ci editor adds to the principal amount, the interest 
which has accrued due at the end of the year, 
but does not receive payment either m cash or 
by counter credit in the debtor’s accounts, such 
interest is not taxable income within S 3 of the 
Income Tax AcL ( Ayltng , Rflshnan and Rame- 
sam, JJ,) Board of Revenue, Madras v. Pydah 
Vencatachalapathy Garu, 36 L, W, 174 i 
(1922) M. W. N. 480 : 31 M. L. T. 255 (H. C.) : 

(1922) Mad. 426. 

Ss. 3 and 33 (1)— Non-resident fore- 
igner — Business connection— Mode of taxing 
income— Liability of foreigner. See (1921) Dig. 
Col. 670 The Deputy Commissioner of income 
Tax, Madras v. Messrs Bhanjee Ramjee and 
Co. 64 I. C. 239, 

S. 3 — Profits— Meaning of. 

The term 'profits’ m S d of the Incjme Tax 
Act means chargeable income and must be com- 
puted fiom the gross income after allowing for 
the sums paid and debited under sub-section 2, 
(Maclcod, C. J. and Shah , /..) The Tata In- 
dustrial Bank Ltd. In re. 46 Bom. 567 : 

(1922) Bom. 75 ; 24 Bom. I. R 118 : 66 l. C. 979. 

S. 3 (1)— Income accruing, arising o* 

received in British India— Liability to pay 
Income-tax— Income earned and distributed out 
of British India— Assessment. See (1921) Dig# 
Col. 670. The Aurangabad, Mills Ltd., In re. 

64 I. C. 9 
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— S. 3 (X )— Income received in British 

India — What constitutes— Liability to taw 

The assessee was a conti actor who did exten- 
sive work for the Government in British Balu- 
chistan which was exempted from the operation 
ot the Indian Income Tax Act, 1918. The as- 
sessee received the moneys due to him in British 
Baluchistan and brought them into the Punjab 
either by cheques or by transmission by post or 
personally. The Punjab Income Tax author ties 
sought to assess him on the profits so received, 
Held the profits arose or accrued in British Balu 
chistan and were icceived there. The same 
profits could not again be received in British 
India. Consequently the income was not liable 
to Indian Income Tax. 43 M. 75 dist ( Shadi 
Lai, C , J ., Scott Smith, Broadway , Abdul Raoof, 
and Martineau , JJ.) Sundar Das v . Collec- 
tor of GUJRAT. 3 Lab. 349 (F B ) 

S. 3 (3)— A g* i cultural income — Per- 
manently settled estate — Exemption from further 
tax — Forest and fishery income— Effect of . 

The peisheush of a permanently settled estate 
under Madras Regn. 25 of 1802 must be deemed 
to have been fixed in commutation not only of the 
rentals of cultivated lands but also of all income 
which might be derived from forests or fisheries , 
and the sanad issued to the zemindar as well as 
the regulation alike make it clear that these 
incomes in the hands of the zemindar are exempt- 
ed from further taxation by the Govt. This ex- 
emption applies to taxes wh T ch might be imposed 
thereafter as well as to taxes then existing. 
Consequently income derived from forests and 
fisheries in a permanently settled estate are 
exempted from liability to income tax. (Ayhng 
Coutts Trotter and Ramesam „ JJ,) Secretary to 
the Chief Commissioner of Income Tax, 
Madras v. Zemindar of Singampatti, 

15 L. W. 496 : 45 Mad 518 ; 

(1922) M W. N. 353 -31 M.I J 21 (H. C.) : 

(1922) Mad. 325. 

S. 8 — House propel ty— Meaning of — 

Business premises . 

Business premises such as shops, offices, go- 
downs, etc. are not included in the terms “ house 
property 0 as used in S. 8 of the Income Tax Act. 
19XS before its amendment in 1920. ( Robinson , 
C. J. and Maung Kin , J.) Messrs Rowe and Co. 
v. Government. 1 Bur L. J, 46 : 67 I. C. 781. 

-S. 9 — Ownership of railway — Burma 

Railways— Secretary of State — Relationship with . 

The Burma Railways Co. are the owners of the 
Railway system and all its premises for the 
purpose of S 9 (2) of the Income Tax Act but 
they are owners not by reason of their being 
partners with the Secretary of State for India. 

( Robinson , C. /. and Maung Km . J ) The Burma 
Railways Company v, The Secretary of State. 

11 L. B. R 33 : 64 I. C. 801. 

S. 9 —Profits — Computation of— Depre- 
ciation in the value Of securities held by a bank . 

A banking concern having been assessed for 
income tax on profits amounting to Rs. 12,54,130 
it claimed to deduct from the taxable profits a sum 
of Rs 2,98,000 being the amount of depreciation 
on war bonds and securities belonging to the 
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INCOME TAX ACT (1918), S. 19, 

Bank, arrived at by comparing the market rates 
with valuations in the books of the bank. 

| Held, that the deduction claimed for could not 
be allowed under S 9 of the Income Tax Act 
1918. ( Macleod , C. J and bhah, J.) The Tata 
Industrial Bank, Ltd. In re. 46 Bom 567 ; 
24 Bom. L R. 118 : (1922) Bom, 75 66 I C 979. 

S 9 (2) (iii) — Business profits — Company 

managing railway on behalf of Secretary of 
State — Computation of pi o fits —Deduction of 
guaranteed interest — Interest on borrowed 
capi ial , 

The Bengal Nagpur Railway company was 
sought to be assessed to income'tax on a sum of 
Rs 1,72,60,585 representing the earnings of the 
railway allocated for payment of the company's 
share of surplus profits under the terms of 
agreement with the Secretery of State namely 
Rs, 14,63,387 and 1,57,98,766 allocated in pay- 
ment of (a) a sum of Rs 1,07,59.381 being the 
interest debitable to the undertaking of the Secre- 
tary of State’s open live capital. This sum is the 
interest due to the Secretary of State on 15£ mil- 
lion pounds capital found by him. (5) A sum of 
Rs- 13,07,440 being the payment to the Secretary 
of State in rupee currency of the amount of the 
guaranteed interest payable by him on the share 
of the capital of the company. This interest 
is paid on 3 million pounds share capital found 
by the Bengal-Nagpur Railway and made over 
to the Secretary of State to be held by the latter 
absolutely as his property and repayable only in 
'the event mentioned in the agreement between 
the Secy of State and the Bengal-Nagpur Railway 
(c) A sum of Rs. 37,31,945 payable on account 
of interest on borrowed capital raised by issue of 
debenture stock and debentures Held (I) that 
the liability of the Bengal-Nagpur Railway com- 
pany to tax must be determined with reference to 
the special agreement with the Secretary ot State; 
(2) that the company was liable to pay tax on 
what they actually got ; (3) and that the sums [a) 
and ( c ) were to be excluded in computing profits 
sum (6) represented interest wh ch the company 
got for their three million capital and which had 
to be deducted before surplus profits can be as- 
certained. This was deducted m order that the 
Secretary of State might meet his obligations to 
the company in respect of the three million 
pounds they had made over to him. (1 Woodroffe , 
Greaves and GHose , JJ,) The Bengal Nagpur 
Railway Co. Ltd v. The Secretary of State 
for India. 49 Cal. 815 : 27 C. W. N. 34 : 

(1922) Cal. 503. 

S. 9 (2)— Deductions from taxable in- 
come— Under- writer’s commission paid on issue 
of new shares, if exempt from tax, See (192i) 
Dig. Col. 671 Tata Iron and Steel Com- 
pany Ltd. In re. 64 I. C. 12, 

S, Id— Adjustment— Registered firm— 

Registration after the year of account— Effect of. 

An adjustment can be made during a financial 
year in which the collector’s certificate of Regis- 
tration under S. 12 (a) is in force in respect of 
income of a firm for the previous year in which 
the firm was not registered. {Schwahe ,C /. 
Oldfield and Coutts Trotter , JJ.) Secretary to 
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INCOME TAX ACT (1918), 8. 31, 

the Board of Revenue v* Messrs Mahomed 
Sheriff Hussain Mean Sahib & Co. Madras 

43 M. L. J, 434 : (1922) M. W. N. 583 : 

16 L. W. 833 : 68 I. C 655 

Ss. 31, 33 and 34 — Scope of — Agent — 

Assessment of, on behalf of non-resident principal 
— Receipt of income. 

Held by the majority [Ghose contra) that S. 
34 of the Income-tax Act merely defines who maj 
be included as an agent under S. 31 and the 
agent under the section must be m leceipt of the 
income under the latter section. Where an 
Indian Company distributes its Indian pi ofits to 
share holders outside British India, the company 
cannot be deemed to be the agent of the foreign 
share-holders and assessed as such to supertax in 
British India. ( Woodroffe , Greaves and Ghose 
JJ ) The Imperial Tobacco Company of India 
v , The Secretary of State for India 

49 Cal. 721 • 26 C. W, N 745 . 
(1922) Cal. 454 : 67 L C. 902: 

S. 39 —Assessment by Collector— Fin- 
ality of order — Suit in Civil Court — Jurisdiction. 
See (1921) Dig. Col. 668 Secretary of State 
for India v, A H. Forbes. 3 Fat L. T 125 

(1922) P. 361. 

— S 46 — Notice under — Method of set vice, 
S. 46 of the Income Tax Act does not require 
that service of a notice must be by its being 
placed in the hands of the person named therein 
by the officer of the Court himself and does not 
exclude other forms of Service permitted by O.. 
5 of the C. P. Code, ( Halltfax , A. J. C.) The 
Local Government v. Ismail Bhai. 

68 I. C. 623 (8) : 23 Cr. L J. 591. 

S 51— Question of fact— Power of High 

Court — Objects of a company . 

The question whether the purchase and sale of 
landed property is one of the objects with which 
a company was formed or whether the develop- 
ment of the property in order to earn a continu- 
ing profit year by year was its real object, is one 
of fact with which the High Court on a reference 
under S. 51 is incompetent to deal [Robinson, 
C, 7, Maung Km and Pratt , J].) Ahlone Land 
Co. t Ltd. v* Government. 

1 Bur. L. J. 53 : 67 I. C. 633 (E. B.) 

S. 51— Reference to High Court— Pen- 
dency of — Case before Revenue authoiity essen- 
tial. See (1921) Dig. Col. 673. Panalal Ganesh- 
das In re , 46 Bom. 707 : (1922) Bom. 345 : 

, 64 1. C. 610. 

— — r-S, 51— Reference to High Court by 
Board of Revenue Right of audience— Vakils— 
Counsel. See (1921) Dig. Col, 672. Birendra 
Kishore Manikya v. Secretary of State for 
India 48 Cal. 766. 

INCOME TAX ACT (IX of 1922) S. 24 — Finn— 
Loss— Set off . 

, "Under 24 of the Income Tax Act, the share 
hfTosiSt#! a registered firm has been permitted to 
be set against the .partners other incomes, but the 
isamse privilege has not been extended to the 
share of loss in ari unregistered firm, ( Fremantle , 
J. M.) LAtA JAgmandar Das v King Emperor. 
fci «* 'i X*' 3 A, 535 (Rev.) 


INJUDCTION. 

INDIAN SOLDIERS LITIGATION ACT (IX of 
1918) S. 5 — Applicability of -Decreeholder joining 
after decree— Effect of — Extension of time 

It is open to the Court under S. 5 of Act IX of 
1918 to have postponed any proceedings which 
was pending but it could not interfere with the 
operation of any decree or alter the condition 
prescibed by it so as to permit a suspension of 
ts operation or a postponement of the condition 
till the expiry of six months after the close of the 
war. Where a decree had been passed before a 
person joined the army the grant of a certificate, 
under S. 5 of Act IX of 1918 has not the effect of 
extending the period allowed by the decree for 
payment of the money direted to be paid to the 
defendants. (Kanhaiya Lai J, C ) Badal v, 
Chhattar Singh, 25 0. C 74 : 

Jf 1922) Oudh 131 * 66 I* C. 205. 

S, 11 — Applicability of — Service under 

war conditions . 

To attract the operation of S 11 of Act IX of 
1918 the plaintiff must show that he was serving 
abroad on waf conditions before the expiry of 
the period of lim tation (Bt aoadway, J.) Feroz 
v Ghulam Sarwar 67 I. C. 379. 

INHERENT POWER — Consolidation of suits — 
Order for, against the wishes of parties — Pro- 
priety of. See C. P. Code, S. 151. 

3 Pat. L T. 584. 

Scope of— Power not to be usedj so as 

to enable party to evade the law of limitat’on. 
See C. P. Code. S, 151, 

43 M. L. J, 184. 

INJUNCTION — Contravention of — Injunction by 
inferior court restraining decreeholder from 
execution of decree by sale of the property 
— Execution sale held by superior Court — 
Legality of. See Execution Sale, Setting 
Aside. (1922) Pat, 225. 

Easement — Imposition of additional 

burden— Effect of— Acquiescence. 

A plff. can seek relief by means of an injunc- 
tion within the period of Limitation against a 
party seeking to establish an easement against 
him. There may be cases where it would be in- 
equitable on occount of the plff's acquiescence 
over a period of less than 20 years to grant the 
relief. If on account of the acquiescence the cost 
of obeying the injunction would be very much 
greater than it otherwise would have been, or 
even prohibitive, then I agree that the court ought 
to penalise the plff. for his neglect to assert his 
right earlier. In other cases injunction might be 
issued. (Macleod y C, J. and Coyajee, J ) Kashi- 
BHAI KALIDAS V. VALLABBHAI. 

24 Bom. L, R. 305 : (1922) Bom. 83 : 

67 I. C. 356. 

Easement — Right of privacy — Invasion 

of — Damages . 

A mere invasion of plaintiff’s right of privacy 
is insufficient to entitle him to an injunction. 
There must be a threat of disturbance sufficient 
to cause substantia! damage to plff. or in other 
words, it must amount to a nuisance, which in 
law implies substantial damages. The damage 
must not be merely sentimental Of trifling : but 
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INJUNCTION. 

m considering whether the property of the plft is 
m fact injured or his comfort or convenience 
in fact rnatcri dlv interfered with, by an alleged 
nuisance, regard is had to the character of the 
neighbourhood and the pre existing circum- 
stances ( Fawcett , 7. C, and Kemp A J. C) ^hah 
Mahomed v Ramzan 66 X. C, 833 

* Execution sale — No notice to decree 

holder or officer conducting sale — Effect — Brie 
not invalid bee C P Code, O 21, R 92 

(1922) All. 282. 

form of —Nuisance — Working of factory 

— Restriction on. 

In a suit for an injunction to restrain a nui- 
sance caused by ihe working of a iactory at 
night if the plaint’ff succeeds the decree should 
direct the defendant to refram from carrying on 
the working of the factory in such a manner as 
to occasion a nuisance to the plaintiff. An ab* 
solute prohibition against the working of the 
factory during specified hours js unwarranted. 
[Broadway and Abdul Qadir , 77.) Chiragh Din 
v. Karim Bakhsh. 64 I C. 169. 

Grounds for — Discretion of Conn — 

Injury . 

On a claim for an injunction the Court has to 
consider not merely whether the plamtiff’s legal 
right has been infringed or even materially m 
fringed but also whe’her under all the circumst 
ances of the case he ought to be granted an 
injunction as the proper and appropriate remedy 
for such infringement. Wh^re the parties we e 
relatives on bad terms and the suit for injunc- 
tion was prompted by desire to cause injury to 
the defendant, the Court would not grant the 
•relief 18 B. 474 Ref. [Shadi Lai, C. 7 and 
Campbell, 7 ) Ram Chandra v Raghbir Singh 
4 U. P. Ii. R (Lah.) 69 * 67 I. C. 299. 

— Light and ait — Obstruction to — Erection 

of buildings — Damages— Discretion of court . 

Where m consequence of the obstruction th* 
plaintiff had less light and air than before to such 
an appreciable degree as to injure his property in 
point of value, comfort, convenience, orusefulnes* 
according to its character as a residence or a place 
of business or warehouse an injunction is the 
proper remedy where substantial and wrongful 
injury bad been done to the plfFs rights 8 P. R. 
1909 , 308 P. L R. 1913 ; 14 C. 839 , 1 L. W 166 
Rel. Though it would be possible for the plain- 
tiff to open another window on the opposite wall 
or one of the other walls and it might be a neigh- 
bourly act on his party to meet the defendant in 
tips way, he is not legally bound to do so and is 
endtled to enjoy the light and air that he has been 
enjoying through the window for over 20 years. 2 
P. R 1893 Ref, In cases of this kind, injunction' 
is the rule and damages the exception. (1911) 1 M 
W. N. 251 : 8 B. 95 Rel ({Broadway, 7 ) Thakuk 
Das v . Abdul Hamid 67 I. C, 288. 

Reference to arbitration— Suit impeach 

ing contract— Injunction restraining arbitration 
when granted. See C. P. Code, G, 39, R, 2. 

15 SLR. 5. 


INSURANCE. 

Temporary — Absence of reasonable 

grounds — Right of aggrieved party to sue for 
damages — Proof of malice. See Damages, Cause 
of action 45 P L. R 1922 

Trade name — Similarity of names — 

Injury— Test of — Injunctu n when issued, bee 
Trade Name, 24 Bom. L. R. 1181. 

Per petual — Breach—' ^uccessi ve breaches 

— Enforcement of decree— Limitation. See Lim. 
Act Art. 182 (lj 66 I C. 166. 

INSOLVENCY— Questions of title— Decision 
on — Now tar binding — Procedure See Pro. Ins 
Act, S 4, L. R. 3 A. 285. 

— Sale order continuing — Appeal — 

Parties. 

When an appeal is filed against the order of a 
District Judge confirming a sale effected in in- 
solvency proceedings, the auction purchaser and 
Official Receiver are necessary part’es and the 
omission to make them parties is fatal to the 
appeal. (Mat hneait, 7.) Mt. Tarlok Devi v. 
Joti Ram. 68 L C. 716* 

■ Insurance — Mortgage of insured pro- 
perty — Liability of insurer to mo* tgagee-Noticc, 

Where the owner of a mill insures it against 
fire, and subsequently mortgages it to a third per- 
son and the mill and the premises are destroyed 
by fire, the insurance company is not liable to 
indemnify the mortgagees against the loss. The 
contract is one to indemnify the insured and not 
any other person between whom and the company 
there was no privity of contract. To entitle the 
mortgagees to any claun on the pohcy there must 
be a covenant not only to insure but to insure for 
the benefit of the mortgagees or to apply the policy 
money in le-nstatement or otherwise for the benefit 
oi the mortgage or an assignment of the policy 
taken. In the absence of any such covenant cr 
assignment of the policy the mortgagee cannot 
claim anything against the insurer. The right of the 
mortgagee was to bring the mortgaged property 
to sale or in the e/ent of its alienation by the 
mortgagor to follow it into the hands of a pur- 
chaser. If the insurance company sold the 
remnants of the machinery, etc. after the fire under 
the terms of the policy, then, the contract of in- 
surance being one of indemnity, any salvage be- 
longing to the insurers is presumed under such 
circumstances, to have been abandoned and any- 
thing that remains of the property belonging to 
the insurers to reimburse themselves so far as they 
can by selling the salvage for what it will fetch* 

( Robinson , C.7 and Maung Kin . /.) P. V . Chetty 
Firm v. Motor Union Insurance Company, 

X Bur. I J 28 : 67 I. C, 777. 

INSURANCE — Naming f of beneficiary in the 
policy— Effect of. 

Where the husband of a lady supplied Ihe 
premia but the name of the step-son of the lady 
was put as the person to whom the insurance 1 
amoant was to be given, the amount belongs to 1 
the son and not to the husband even assuming 
that the principle of benaim transactions were 
applicable to such a case, ( Shadi Lal K CJ . and 
Martmeaut J.) Matin v* Mahomed Matin* 

\ Aim) I&hU45. 


Y— 44 
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INTERPRETATION, 


INTEREST — No agreement to fay — Suit on 
accounts. 

In a suit on accounts where there is no agree- 
ment relating to interest and where no norce had 
been given that interest would be charge no inte- 
rest is chargeable either under the Interest Act 
or as damages under S. 73 of the Contract Act. 
{Abdul Ra oof and Harrison , JJ) Ranjit Singh 
v. Karim Baksh. 68 I C. 678. 


Damdupat— Rule of-— Decree on mort- 
gage. 

The rule of damdupat applies so long as the 
relation of debtor and creditor exists but not 
when the contractual relation has come to an end 
by reason of a decree. 40 Cal 710 33 Cal. 1269 
foil. ( Kotval , A J.C) Narayan v Nathmal. 

17 N. L. R. 200 * <19 22) Nag. 155 : 65 I. C 275 

Mesne profits — Decree silent as to — 

Power of executing court to award interest at 
Court rate of 6 per cent, See C P. Code, S. 2 (12i. 

20 A. I. J. 348. 


Mortgage — Post diem— Right of mort- 
gagee— Damages — Measure of. See Mortgage, 
Interest. 66 I. C. 771 


7 7 ^ >os ^ ^ ern — Mortgage — No express 

stipulation for payment of interest after due 
date— Implied obligation. See Mortgage — In- 
terest. 20 A. L J. 752. 


Right to— Interest Act not applicable— 

Court's power to award interest — Equity — 
Money wrongfully received 

Apart from contract and the provisions of the 
Interest Act the Court can decree interest by way 
of equitable relief in a proper case where justice, 
equity and good conscience requite it. 

Where money belonging to the plaintiff i s 
retained by the defendant wrongfully and the for 
mer sues to recover toe sum so retained on the 
basis of money had and received by the latter to 
the former^ use, the plaintiff is entitled in equitv 
to interest thereon. 

Her Oldfield , /.—The plaintiff’s claim is sus 
tainable under Ch. IX of the Trusts Act and 
under S. 95 of the Trusts Act the defendant 
remains subject to the same liabilities including 
the liability to pay interest as if he were a 
trustee of the money retained by him. [Oldfield 
and Krtshnan, JJ.) Arunachalam Chettiar v 
B. Raja Rajeswara Setupati. 

42 H. L. J. 74 : (1921) M. W N 873 *. 

(1922) Had 55 : 15 I W. 63 


Unconscionable rate— Court' $ duty. 

The defendant borrowed grain valued at Rs % 
which he promissed to pay after 16 years and the 
rate of intere-t charged was 25 per, cent com- 
pound mtrest. The plaintiff claimed Rs. 1,000 as 
y?’?? ® f £ ratEls ; principal and interest included 
Court /? competent to grant relief when- 
ever the rate of interest appears to the Court to be 

fhat is ‘ SO unc0ns c : onable 
T££fiT^ n \ that no court shall allow it. The 
possibly have realized the 
v J t,pulations as to interest. 
f^^ H ^? TJifCHAND ** Nidhan Sings*. 
(im) . 124 : $ N. L. J. 2g 6 ; 67 I. & 34$, 


When courts can interfere-English prin- 
ciples, how far applicable in India. See Mort- 
gage-Interest. „ 1 Pat 263. 

INTEREST ACT (XXXII of 1839) S 1— Sale of 
property— Consideration unpaid— Interest. 

The vendee under a sale deed agreed to pay a 
certain sum 10 the vendor 111 case the latter gave 
him a registered receipt. Held f that the vendee 
must tender the money before the vendor could be 
brought under an obligation to give a receipt and 
his not having been done, the vendor was entitled 
to interest at the current rate. [Stuart, J.) Bidhi 
Chand v Sat Narain. L R. 3 A 163. 

INTERNATIONAL LA VI— Prize Court — Duties 
of— Hague Convention— Sixth Article— Interpre- 
tation of 

A court of prize is only entitled to deal with the 
conduct of a belligerent only in connection with 
the particular matters before it and has no 
general censorship of the conduct of belligerents. 
Conseqnentiy considerations arising out of the 
general conduct of the war by a belhgerent ought 
not to influence a prze Court in delermining a 
dispute forming on the interpretation of a single 
and separable compact like the 6th article of the 
Hague Convention, The rules of municipal law 
1 emulating the formation, the interpretation and 
discharge of contracts cannot be imported 
wholly into the construction of international 
compacts ( Lord Sumner , /.) Steamships Blonde 
etc., lu the Matter of. 31 M, L X. 260 (P.C.) 

INTERPRETATION — Amending Act — Intention 
of legislature. 

Whatever may have been the intention of the 
legislature in passing an Amending Act 
Courts must give tie provi-ion of the 
Act their literal construction. It is not proper to 
approach the statute by assuming an intention 
apart from the language of the statute, and hav- 
ing made that iallacious as-uirrtion, 10 bend 
the language in favour of the assumption, so 
made. 13 A C, 294 ; 1891 A. C. 107 ; 23 C, 
563 foil. ( Daniels and Lyle , A. /. C.) Kuar 
Nagshar Sahai v. Kuar Mathura Prasad. 

25 0. C, 189 : 9 0 L. J. 235 : (1922) Oudh 236 

i 

Amending Act — Vested right — Not 

affected . 

If the application of the Provisions of an Am* 
ending Act makes it impossible to exercise a vest* 
ed right of sub, ihe Act should be coistrued as 
not aonlicable to such cases. 41 C. 1125 ; 17 C. 
L. J, 316 Rel. [Mookerjee and Chotzner , JJ.) A jit 
Singh v Bhagabati Charan Mukerjee 

36 C. L. J. 263 : (1922) Cal. 491. 

* Maxim -Expressio nmus exclude altenus 

Scope of the rule m modern legislation. 

A general rule of construction of acts of the 
legislature is expressio unius exclutio altenus. 
[The express mention of one thing implies exclu- 
sion cf another ] But the method of construction 
summarised in the maxim cannot be applied with 
out hmitatiqg • for a failure to make an expression 
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INTEBPBETATION. 

complete may easily arise from the accidents of 
legislative procedure, aad it is common to find pro 
visions put into statutes ex abundantt cautcla and 
at the instance of parties interested. Consequently 
provisi ms sometimes found in statutes, enact ng 
imperfectly or for particular cises only, tna< 
which was already and more widely th^ law 
have ocoasi mally furn’shed ground for argument 
based on the maxim, th at an intention to alter the 
general law was to be interred trom the partial or 
limited enactment. But the maxim is plainly 
m apphcible to suco cases. The only inference 
which a Court can draw fro n such superfluous 
provisions (which often find a placj u» Acis to 
meet unrounded objections and idle douots) is 
that the legislature was either ignorant or un 
mmdful of ne real state of the law or that u 
acted under the influence of excessive caution 
(Mookerjee and Rankin JJ.) Krishna Kamini 
Dasi v Nilmadhab Saha. 36 C. L. J. 382 j 

-Fiscal enactment — Construction in favour 

of subject. See Court Fees Act, 

(1922) TT- B. 14 : 65 I. C. 553 

'Intention of the legislature — Words to 

be looked to . 

When the terms of a statuate are clear, it is 
contrary to all principles of interpretation to 
first receive the intention of tne legislature in 
enacti »g t ie sjatu e and then to construe the 
language in accordance wnh that intention. 
{^imp^on and Wazir Hasan , A J. C.) MlRZ\ 
mADi£ Husain v . Mahomed Karim, 

(1922) Oudh 289 : 9 0 L. J. 456. 

Later enactment — Implied repeal of 

earlier enactment — Clear language — Necessity 
for. 

Where general words in a later Act are capable 
of reasonable and sensible application without ex- 
tending them to subjects specially dealt wph by 
earlier leg J slation, that earlier and special legisla- 
tion is not to be held indirectly repealed, altered 
or deiogited from merelv bv fo r ce of such gene 
ral words, wi hout any mdica ion o* a particular 
intention to do so. 10 A C. .59, 68 * 6 De G. M. & 
G. 1 Ret. {Lord Philhmore). Nicollet Nicolle 
31 M L T, 90 (P. C.) 

Penal Statute — Strict construction. See 

Mad. Dt. Mun. Act, Ss. 249, 338, etc 

42 M. I. J. 149. 

Principle of rectifiction of Section ot 

same Act. See T. P, Act, Ss. 97 98. 

20 A. L J. 476 (P. C.) 

Proceedings of the leg^ature-Reference 

to, when permissible. See (1921) Dig Col 680. 
CPRaisee v. Joseph, 64 I. C. 171. 

Proceedings of the Legislature — Refer- 
ence to, not permissible . 

In interpreting a statute reference is not per- 
missible to the proceedings of the legislature 
which result in the provisions of an Act. 22 C, 
788 ; 21 C. 732 Ref. {Mookerjee and Chotzner , JJ. 
Dina Nath Pal v. Raja Sati Prasad. 

27 C. W . R. 115 : 36 0. L, J. 220. 


INTEBPEETATION. 

Re-enactment — Words judicially con- 
strued re enacted in statutes pari materia 

Where an Act has received a judicial constiuc- 
tio n, putting a certain meaning on its words, and 
the legislature m a subsequent Act in pari materia 
uses the same words, there is a presumption that 
ihe legislature used those words intending to 
express the meaning which h knew had been put 
upon the same words before, and unless there is 
boraethmg to rebut that presumption, the Act 
should be so construed, even if tney were such 
that might originally have been construed, oiher- 
w se {M yokerjct and Panion , JJ.) Isan Chandra 
v, Safatulla. 26 C W\ N 703 * 3o C- L J 36 
(1922) Cal. 331 . 68 I C. 219’ 

Reference to prio r state of law — Ambi- 
guity See ( 192 i) Dig Col. 680 Sarbeswar Pate a 
u Maharaj Sir Bejoy Chand Mohatap. 

(1922) Cal 287. 

i — Repealing enactment — Retrospective 

operation , 

A repealing enactment cannot be given a retios- 
pec’ive opeiation. So as io impose an impossible 
condition on pam ot iorieiture of a vested right 
17 C L. J. 316 , 18 C L J 274 ; 39 M. 645 Kel 
i Mookerjee and Chotzner, JJ. Makar Ali v. 
Sarf-addin 36 C. L. J. 132. 

Retrospective operation— -Statutes taking 

away vested right. 

Every statute which takes away or impairs 
ve&ted right must be presumed not to ha^e a re- 
trospective operation, unless the language clearly 
supports a contrary construction. ( Mittra , O . A, 
J. C.) Mt. Lahini v, Bala. 18 NT. I. B 85 : 

(1922) Nag. 227. 

Retrospective operation — Vested rights 

not to be affected . 

When the law is altered by statute pending 
an action, the law as it existed when the action 
was commenced, must decide the rights ot the 
parties to the suit unless the legislature expresses 
a clear intention to vary the relaaon of the litigant 
parties to each o f hei. ( Dhobley , A J. C) Seth 
Lakhmichaud v Bajirao. 5 N. L. J. 251. 

Simplicity. 

Statutes should be interpreted as simply as 
possible. When a document is stamped , though 
wrongly and inadequately, it must be taken to be 
insufficiently stamped and not unstamped. 
Pratt , J .) The Collector of Rangoon v. 
Abdul Rahman Sircar. (1922) L- B 27 : 

67 I. C 640. 

Special and general statutes — Rule of 

construction. 

A general statute must yield to a special Act 
applicable to a particular locality. A general statute 
is presumed to have general cases only in view 
and no' particular cases which have already other' 
wise been provided for by a special or a local Act. 
{Shadi Lai , C. J. and Abdul Quadir. JJ.) SiBA 
Singh v. Sundar Singh. 3 Bah. L. J, 522. 

Statement of objects and reasons— If 

to be referred to. 



695 


the Yearly digest 


696 


INTERPRETATION 


JURISDICTION 


The rula of mterpretatioa oi statu 1 es is that 
where .he wording of an Act is absolutely clear 
and unambiguous, a Court cannot look to the state- 
ment ot objects and reasons of the Act or try to 
disco er whetaer the words used mean some- 
thing above and beyond what they clearly say. 
{Harrison, J.) Rup Kishoresl BhagvtGovind 
Das. (1922) Lah 211. 


Statute conferring jurisdiction — Means 

of exercising Juiisdtchon impliedly conferred. 

It is a well-known rule of inter pretat on oi 
statutes that where a statute confers jurisdiction, 
it impliedly grants also the power to do such 
acts, adopt such measures, and employ such 
means as are essentially necessary to its execu- 
tion. 23 C 5 14 ; 24 C. 751, Ref. (Mookerjee and 
Panton, JJ ) Yasin Ali Mzrdha v. Radhagobinda 
ChowdhURI. 26 a W. N 381 * (1922) Cal. 118 


1 axing statutes — Strict cons tt action, 

la statutes of taxation the imposition of a duty 
must be in plam terms and such statutes must be 
construed strictly. The onus lies on the Crown to 
show that the person whom it is sought to tax sail 
clearly within its Operation ( Robinson , C J. and 
Mating Kin , J.) Messrs Rowe and Co v. 
Government. 1 Bur L. J. 46 67 I C 781. 


Taxing enactment— Shut construction 

It is a s>und principle that the subject is not to 
be taxed without clear w >rds to that effect, and in 
dubio, you are always to lean against the constuc- 
tion which imposes a burden on the subject. 
{Shadi Lal.'C. J. Scott Smith Broodway, Abdul 
Raoof and Matmeau , JJ), Sundar Das v. 
Collector of Gurjat. 3 Lah. 349 (F. B.) 

JA<MR— Funer al expenses , if a charge on income. 

Each new Jagtrdar gets his Jagirf-ee of claims 
in connection with his predecessor, and it is 
doubtful whether funeral expenses of the prevous 
holder are a legal charge on the Jagir income. A 
declaratory decree in favour of a {agirdar who 
refused to pay funeral expenses was refused 
especially because he d'd not claim reiund ot ex- 
penses pa d under order of Collector (Cherts, J.) 
Asad Ali r, Mt Sharifun-Nissa. 

(1922) Lah 385 

JALKAB — Rights of iishery— Nature oi righ’ 
—Mode oi acquisition —Limitation. See Lim 
ACT. Art 144. ( 1922 ) Pat 195. 


JUDGMENT — Admissibility of — Judgmeni 
vacated hy subsequent order consequent on non- 
payment of Court -fee— Admissibility, 

UA Judgment declared plaintiffs’ right to a cer- 
t^am share of the property and further directed 
that on his paying up the deficient Court-fee a 
decree should be drawn up and on his failure sc 
tod>, the suit should stand dismissed. The 
plain- iff defaulted to pay the Court fee as di ected 
2 §ik 1 by a subsequent order the suit was dismissed 
Held that the order virtually vacated the Judg- 
the case which should ihereafiei be 
as, non-existing. The judgment should 
#3^be^Sed as' evidence in a subsequent suit 35 
B* 38 Rel. KSukrawrady and Cuming , JJ ) Sasi- 
MUKH1 CHOWDHtJRANI d. SARASWATI SEN. 

65 I C. 522. 


Expunging fiom — Inherent power of 
H gb Court— Judgment of lower court not made 
the subject of appeal or revision, 20 A. L J 281. 

- . Suit on — Default of appeal ance, 

\-Vhere|the High Court of Justice m England 
had entered judgment in a ca.se on default of 
appearance and the action had not been tned on 
the merits, an acUon on that judgment cannot be 
mmntained. 40 Mad. 12 tolid (Viscount Cave)* 
Oppenheim and Co v 0 Hajee Mahomed Hanif 
S AHIB 45 Mad. 496 : 43 M L J. 422 . 

24 Bom. L. R 1245 : 

26 C W N 642 16 L. W. 33 : 

(1922) M. W. N 396 : 4 U P L R (P. C.) 36 . 

L R 3 P, C. 185 : (1922) P C. 120 : 

36 C. L. J. 444 : 30 M. L: T, 291 (P, C.) 

49 I. A. 174, 

JURISDICTION — Civil Courts — Action of revenue 
authorities unauthorised — -Power to grant relief 
See Bengvl Public Demands Recovery, Act, 
s -37, 35 C L. J 304 

Civil Courts — Exclusive jurisdiction of 
i evenue corn Is —Suit, if lies 

fn a case where the Revenue Courts have ex- 
clusive jurisdiction, a suit for a declaration that 
the decree is void and ineffectual does not lie in 
the Civil Court on the bate giound that the 
proceedings were contrary to law ( ICanhmya Lai , 
C J ) Sat Deo v Jai Nath 7? 9 0 L. J. 141 : 

4 U P. L. R, (0. C.) 43 * (1922) Oudh 75 : 

67 I. C. 808 

— 1 Civil Court — Fraudulent decree of 

Revenue Court--l f can be set aside— Remedies, 
Per Walsh , J : A civil court has no jurisdic- 
tion to set aside the proceedings of a Revenue 
Court. But it can declare that orders or decrees 
were obtained fraudulently, or that a party is 
entitled to possession as owner or award damages 
for deceit or fia u d. (Wahh and Ryves , JJ) 
Jammar v t Mahadeo Prasad L R. 3 A, 195. 

“ Civil Com t — Suit for recovery of 
municioal tax illegally levied— Suit cognizable by 
Civil Court. See Berar Municipal Law Ss. 51 
VND 53 65 I. C 532. 

*7 -Civil or Revenue Com t— Ejectment — 

0 stif i actual y mortgage of occupancy holdmgs r - 
Mortgagors son obtaining possession — Suit in 
ejectment. 

Respondent became mortgagee of an occupancy 

holding in 1896 Appellant, the son of the 
mortgagor , took possession of a portion of the 
mortgaged property during the life time of his 
father. Subsequently aher the dea'h of the 
mortgagor the moitgagee brought a suit in eject- 
ment. Held that tne suit was maintainable only 
in a Revenue Court. ( Hopkins , S. M.) Kallu 
v. Bhola Singh. L R 3 A. 433 (Rev.). 

Civil and Revenue court — Question of 

proprietary title . w 

The civil courts have Junsdtction on the ques- 
tion of proprietary title. The order of the 
Re^ enue Court based on possession can be con- 
tested in the Civil court. The order of the latter 
court is final and possession obtained under a 
civil court decree or a declaratory decree, when 



697 


OP INDIAN DECISIONS 


698 


JURISDICTION. 

there is already possession, entitles the decree 
holder to entry of his name m the proprietory 
register (Hopkins, S M* and Fremantle . J &L) 
Lachhman 1 R ASAD v Mt. Farrukh Bega.m 
4 U, P 1 R (B. B ) 41 : L, B. 8 A 540 (Rev 

Civil and revenue courts— suit affecting 

validity of sale for arrears oi land revenue — If 
maintainable m Civil Coart See Lower Burma 
Land and Revenue Act, S. 56 (a) 67 I. C 636 

— Civil or revenue court — Validity of lease 

— Determination of. 

Where it is necessary to dispose of a case 
pending before a Revenue court to decide the 
question whether a particular lease is or is not 
valid, it is the duty of the Revenue court to decide 
it and not to leave the question for decision by a 
Civil Couit { Fremantle , 7 M.) Raja Ram Singh 
xj.Ramai Kewat L R. 3 A 81 (Rev) 65 I. C. 577 

How determined — Redemption suit — 

Allegations tn the plaint. 

In a suit between persons claiming a mutually 
exclusive right to redeem the mortgage, and not 
between co-mortgagors, one of whom has succeed- 
ed in inducing the mortgagee to allow him to 
redeem it, aod the other ot whom has brought the 
suit seeking to enforce his right of redemption 
against the heirs and transferees of the original 
mortgagee and the persons who ate said to have 
redeemed the mortgage without any light, the 
jurisdiction of the Court is determined by the 
allegations made in the plaint, and that being 
so the value of the mortgaged property cannot he 
taken into account for determining where the 
suit for redemption will lie The questions of 
title or adveise possession that might arise are 
only incidental to the main relief claimed in the 
plaint ( Kanhatya Lai , 7. C.j Shanker v . Ram 
Bahadur. (1922) Oudh 45 

High Court — Contempt of subordinate 

Court — Powei to take pioceedings in respect of 
See Contempt. 24 Pom. L. R. 16 

•- -High Court— Contempt of court — Power 

to punish for contempt See Contempt of court 

24 Bom. L R 928 

— * Objection to — Duly of court to decide . 

Whenever an objection to the jurisdiction of a 
court is taken the court is bound to entertain it 
and give effect to it. {Brown, J, C ) MaunG Po 
SaUNG v, Ma MuN. (1921) 4UB R 75 : 

65 I. C. 68. 

• Objection as to — when avoids judicial 

proceedings— Patent and latent defect. 

Jnr sdiction may be defined as the power and 
authority c rnf erred on a court to pronounce the 
sentence of the law or to award the remedies 
provided by law upon a state of facts, pro’ ed or 
admitted referred to the court for decision and 
authorised by law to be the subject of investiga- 
tion or action by that Court, and in favour of or 
against persons who present themselves or who 
are brought before the Corn t in some manner sanc- 
tioned by law as proper and sufficient The rule 
is well established that when the want of Juris 
dicticn of a court is apparent on the face of the 


JURISDICTION. 

recud any Judgment rendered b> such a court is 
null and void incapable of ratification and subject 
to collateral impeachment But it is equally well 
e&tabhs red that the court has jurisdictiou to de- 
cide whether it has jurisdiction to e itertain the 
suit and that the decision of the court that it has 
fur sdicuon is final and conclusive in alt collate- 
lal enquiries. {Das and A da mi, JJ.) Dwarka 
Prasad o Jai Barham (1922) P 322 : 

67 I C. 686. 

Suit for dedatation — Cause of action— 

of jurisdiction of court 

A suit for declaration in respect of the title to 
certain property must be filed in the Court which 
would have jurisdiction to try a suit for posses- 
s'd! in respect of the same property {Kanhatya 
Lal , 7. C ) Kanta Siroman Prasad Singh v . 
Gaya. Din 25 0 C. 184 : 

(1922) Oudh 249* 

Suit to set aside attachment — Forum. 

See (1921) Dig Col. 684 Shanmuka Nadan v. 
Arunachala ChEtty. 45 Mad. 194 • 

42 M. L J 97 30 M L T. 172 * 

(1922) Mad. 332 

Territorial — Transfet of pending suit o 

pi oceedinQ* — Effect of — Decision if a nullity. 

In cases of local jurisdiction the principle 
applies that the state of things existing at the 
lime of the institution of the suit is sufficient to 
determine the jurisdiction on the theory that the 
progress of a suit once validly commenced in any 
court is not affected by change of residence or 
country bv the defendant (1870) L. R, 6 Q B. 
161 , (1899) 1 Ch. 792 • 22 C 222 Ref. But this 
doctrine has no application where the question is 
one of jurisdiction over the subject matter. Such 
jurisdiction must exist throughout the proceed- 
ings Jurisdiction has reference to the power of the 
court over the parties, over the subject matter, 
over the rest of property m contest did to the au- 
thority of the court to render the judgment or 
decree which it assumes io make. For the validity 
of a judgment in a sui the ju* lsdiction over the 
subject matter must exi-t througnont the proceed- 
ings as well at the time of its institution as at 
the time of it - disposal, A couit may lose its 
jurisdiction during the pendency ot a proceedings 
and in such an event, if it proceeds to pronounce 
ludgment, such Judgment must be regarded as 
void because made without jurisdiction Jurisdic- 
tion of the subject matter is given only by Jaw 
and cannot be conferred by consent The objec- 
tion that a court is not given such jurisdiction by 
law cannot be waived by the parties. Cases re- 
viewed. Wookerjee and Ch^lzner, 77,) Jyoti 
Prakas Chattoraj v Bagala Kanta Chow- 
dhury, 36 0 L J 124 : (1922) Cal. 274 

~Test of — Allegations in plaint to be 

accepted 

It is settled law that the jurisdiction to try a 
suit must tuima facie be determined with refe- 
rence to the allegations contained in the plaint. 
{Wazii Hasan , A. J C ) Shahidan v JagAnnath 

4U P» I. R. 23 (J. C.) * 65 1.443. 

KHEWAT — Entry in — Prima facie evidence of 

title. 
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KHEWAT 

An entry in Rbewat is pnma facie evidence of 
title which may be rebutted by showing t iat there 
is no likelihood of tiere being any title (Simpson 
A. J. C.) SaiyaD Ghdlam Muhammad v Shiyad 
Sabit Ali. (19P2) Oudh 140. 

-Entries in — Presumption of possession 

See Presumption, Khewat, 65 I C 398. 

KUHAUN RULES,, R. 24 — Findings of facts - 
interference by Commissioner. 

S. 24 of the Kumaun Rules gives a right of 
second appeal onty on the ground laid down in 
S. 101 C P. Code and a Commissioner is no- 
entitled to go mto questions ot fact. (Burn, S. 
M. and Pearson J. M) Rabi Datt v. Chandra 
MANi. L R. 3 A, 409 (Rev ) 

LAMBARDAR. See also Co-Sharer. 

~ Appointment of — If necessary fo go 

beyond waj b-ul az. See U. P. Land Revenue 
Act S. 213- I R 3 A. 32 (Rev ) 

Authority of — Extent of — Agreement 

between cosharers and lunbardar restricting 
powers of lanibardar — Effect of — Notice to 
tenants. See Cosharer. L. R. 3 A 244 (Rev.) 

Person in authority— Evidence Act S, 24 

See Evidence Act, S. 24. 4 Lab. L J. 235 

LAND ACQUISITION ACT (I of IZte)— Applicabi- 
lity of — Commencement of procedings — Private 
contract as to value— Binding nature of. 

The fact that compulsory powers under the 
Land Acquisition Act have been involved m order 
to secure property from unwilling vendors does 
not affect the right of parties to enter into a 
bindmg contract regulating the amount of pur- 
chase price. ( Lord Buckmasfer) Fort Press 
Co. Ltd, v. Municipal Corporation of Bombay. 

43 X. L. J, 419 16 L. W. 654 : 
46 B 767 : 31 X. L. T. 225 (P. C.) : 
24 Bom L. R 1228 (P 0 ) (1922) (P. C.) 365 : 
36 0. L J 539 ‘ (1922) M. W. N. 798 : 
68 X. C 980 : L. R. 3 P. C. 234 : 49 I A. 331: (P C) 

-Timber — What comprises — Bamboos 

— Compensation — Landlord and tenant. Sec 1921) 
Dig Col. 684 Maharajah Sir Rameshwar 
Singh v. Basudeva Singh. 

3 Pat L. T. 90. 

* S. 8 (a)— Dispute as to title to land as 

between claimant and Government — Power of 
court to decide. See (1921) Dig. Col, 684 Mangal 
das Girdhardas v The Asst. Collector Ahme- 
DAB4D. 64 I. C. 582 and : 64 I, C 584. 

— „ — — s. 0 (3), — Notification of Government 
as regard* acquisition — Declaration if conclu- 
sive— Evidence Act, S. 4. 

The effect of a declaration under S. 6 (3) is only 
it conclusive that the land is required for 
purpose. It does not debar a court from 
.enqSrf ng Into the v abd ty of the steps leading to 
feat .declaration. {Greaves, J.) In re Manick 
Chand Mahatab v The Corporation of 
Calcutta and The Calcutta Improvement 
Trust. 48 Cal. 916 : 66 I. C 600. 


LAND ACQUISITION ACT (1894), S. 19. 

— Ss. 9, 11, 18 — Compensation— Apportion- 

ment by Collector — Pai ty dissatisfied — Right of 
suit . 

The Land Acquisition Act creates a special 
jurisdiction and provides a special le^edy. And 
ordinal ily when junsd'ction has been conferred 
upon a special court ior the invesigation of 
ma ters which may poss’bly be in controversy, 
tuch jurisdiction is exclusive, 10 C. W. N, 991 
ef. It is an established principle that where by 
an act of the legislature powers are guen to any 
person for a public purpose from which an 
individual may receive injury if the mode of 
redressing the injury is pointed out by the 
statute the ordinary jurisdiction of the Civil 
Court is ousted and in the case of injury the party 
cannot proceed by action. Where in a land 
acquisition case a person is served with notice 
under S. 9 of the Land Acquisition Act he is 
bound to apply for a reference under S. 18 if bh 
is dissatisfied with the award and he cannot 
maintain a suit to vindicate his rights in the 
ordinary civil Court. Sinvlarly a person who 
was a party to the apportionment of the compen- 
sation cannot reopen the question by a regular 
suit. {Chatterjee and Panton , JJ) Satbesh 
Chandra Sarkar v Sir Bejoy Chand Mahatap. 

26 C W> N. 506 * 65 I. C. 711 ; 

(1922) Cal. 4. 

Ss 9, 10 and 12— Land acquisition— 

Acquisition of surplus land — Notice — Single hold- 
ing owned by one in dividual-Piecemeal acquisition 
under erroneous decision of Superior Court — Sub- 
sequent acquisition of the rest. See (1921) Dig. 
Ct l 685 R C. Sen v Trustees for the Improve- 
ment of Calcutta. 48 Cal. 892 : 

64 I. C. 577. 

Ss 11 and 12 — Compulsory acquisi: 

tion— Compensation -Award of acquiring officer 
— Submission to consuming Surveyor to Govern- 
ment — Award reconsidered and remade — F'ling 
of the award— Finality of award. See (1921) DiG. 
Col 686 Padamsi Narayan v. The Collector of 
ThaNa. 46 Bom. 366 64 I. C, 103, 

(1922) Bom, 161. 

-Ss 18 and 23 — Claim filed beyond 

time fixed -Objection not raised before judge— 
Not en f ertamed in appeal — Land in Cawnpore 
town— Value calculated at 20 years’s purchase. 
See (1921) Dig. Col, 688 Lachman Prasad v. 
Secretary of State, 43 All 652. 

— S. 18, 32 and 54 — Nature of proceedings 

under — Area of land — Extent of compensation 

— Decision on— Award — Appeal — Title to com- 
pensation money —Disputes — Decision not an 
award . 

Under the Land Acquisition Act there are two 
perfectly separate and distinct forms of procedure 
contemplated The first is that necessary for fix- 
ing the amount of compensation and this is an 
award from which a limited right of appeal to the 
High Court is given by $, 54 of the Land Acqo, 
Act The second is when a question of title arises 
between conflicting claimants as regards the title 
to the compensation money in court Whoa the 
Collector on such dispute arising between the 
parties places the money under the control of^hO 
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LAND ACQUISITION ACT (1894), S. 18. 

court and the parties proceed to htigate their right 
to the money, the dec'sion of the court on such 
dispute is a decree and is appealable to the H’gh 
Court and the Privy Council. It is in no sense an 
award and the restriction on the rgbt of appeal 
imposed by S, 54 does not govern the case 40 C 
21 (P. C.) d»st. 23 Cal. 526 ; 17 C. W N. 935 dis- 
approved. ( Lotd Buckmasier) RaMachandra R*o 
v . RaMachandra Rao 45 Mad 320 * 

43 M,L J. 78 * (1922* P. 0, 80 
24 Bom. L R 963 16 L. W 1 
(192 2' M. W N 359 * 20 A L J. 684 : 

35 C, L. J. 545 I*. R 3 (P C ) 158 
26 C. W N. 713 : 30 M. L. T 154 (P. C.) 
67 I. C. 408 : 49 X. A. 129 (P C.) 

— — S. 18— Reference under — Question of 

title between Government and other claimant See 
(1921) Dig Col. 689 Mirza Mahomed Wajeeh v 
Secretary of State, 64 I c 93. 

Ss 20 (c) 31 (2)— Land Acquisition case 

— Award of compensation — Dispute as to — 
Appeal — Parties . 

Under S. 20 (c) of the Land Acquisition Act the 
Secretary of State is only interested in the amount 
of compensation which the Collector or the court 
on reference by the Collector awards He is not 
interested as a party in the distribu ion or ap- 
portionment of the compensation. Wh^re a 
person to whom a wrong award of compensation 
is alleged to have been made is not impleaded as 
a party icspondont to the appeal by a claimant, 
than the court cannot award him any relief 
\Mears \ C. J. and Gokul Prasad, J ) Sanwal D*s 
v . Secretary of State L. R 3 A 389 : 

20 A L J. 604 : (1922) All. 438. 

Ss. 23 and 24 — Acquisition of land — 

Quarries Compensation — Apportionment of— 
interest of Government — Toka tenure. 

The mere fact that there is stone underneath 
the land sought to be acquired does not mean 
that the land should be valued on a quarrying 
basis whether it would , pay a purchaser to 
extract it would be purely problematical Wheie 
Government has a partial interest in the land 
sought to be acquit ed, the valuation of the 
Government interest is a question of considerable 
difficulty. The total value arrived at after 
valuing the land as freehold, must be apportioned 
between the various parties who have interests in 
the land, because if an attempt is made to value 
each of these interests according to the market 
value, the total value of those interests valued in 
that way would be most unlikely to correspond 
•with the market value of the land as a freehold. 
Where the Government has a right to enhance the 
rent on land, a method which has been generally 
used to arrive at the present value of that rent is j 
to capi alize at a certain rate and then write it 
back to the da*e of acqu siuon, the rate of capi- 
talisation and the rate of writing back being the 
same.( Macleod , C 7. and Shah , 7 ) Government 
of Bombay v, N H. Moos. 

24 Bom. B. R. 471 : (1922) Bom. 254, 

— S 23 — Land acquisition — Amount of 
compensation— Mi stake power of Court to 
reduce . 


LAND ACQUISITION ACT (18941, S, 23. 

A court has no power to reduce the amount of 
compensation awarded by the Collector even 
though there was a mistake in his calculation. 22 
M. L- J 379, 19 A L. f 871 Ref. {Phillips and 
Devadoss, JJ ) Kathissali v. The Revenue 
Divisional Officer, Calicut. 16 L, W- 891 : 

31 M. L. T 409. (H. C.) 

S. 23 — Compensation — Valuation of land 

— Development -Schemes foi . 

Where a property has been recently purchased 
bv the claimant, the purchase money would be a 
f nr test of its market value It would however be 
o )en to the claimant to show that in the neigh- 
bourhood there has been a general rise in the 
value o r property since his purchase, by adducing 
evidence of subsequent sales in the neighbour- 
nood. On the other hand it would be open to 
government to show «h-t the claimant when he 
purchassed he proper v, had taken a far too san- 
guine view of its possibilities in the future. The 
two most important questions are (lj whether the 
claimant h ts paid so high a price that the court 
may caution that he has not displayed the ordi- 
nary caution which a purchaser of land should 
disolay ; (2) whether there has been any increase 
m the value of property m the neighbourhood 
within the short period between the purchase and 
the Govt, acquisi ion. ( Maclcod , C.7 and ShahJ .) 
K. P. Frenchman v. The Asst. Collector, 
Haueli. 24 Bom, L R, 782 : 

(1922) Bom. 399:68 1. 0 521. 

j s. 23 —Market value— Buildings and 

| land — Valuation— Repairs— Allowance for. 

! When a budding and its appurtenant land 
cannot be valued separately and no attempt has 
been made to do so ?n the land acquisition 
proceedings, the market value must be determined 
on the net rental value and when that is done 
the building cannot be separated from the land, 
for it is impossible to say what proportion of the 
rent is fixed on the building to that on the land 
H3 B* 325, 2 C. 123 Ref. 25 I. C. 393 not foil. 
The question as to what should be deducted for 
repairs in calculating the net rental is one of fact 
25 I. C. 393 Ref ) \ Phillips and Devadoss 77,) 
Kathissabi v , Revenue Divisional Officer, 
Calicut, 31 M. L. T. 409 (H. C.) : 16 L W. 891. 

S 23 — Market value — Compensation — 

Adaptability for possible use in particular way. 
See (1921) Dig Lor> 689. MoHmr Mohan 
Baneriee v ; Secretary of State for India. 

67 I. C. 25 „ 

S 23 {^.-Compensation— Limited owner 

—Administratrix— Power to order distribution of 
costs . J 

It is competent to a land acquisition judge to 
direct a portion of the compensation money to be 
paid towards the cost of the proceedings by which 
the money came to be awarded fo an administra- 
trix having a limited power of alienation. 39 C. 
33 Ref. [Chatter jee and Panton , JJ) LaLIT 
Mohan Dey v. H.K DUtta & Co. 65 I, C. 209. 

S. 23 fi)— Value — Calculation 

In calculating the value of a plot of land the 
pree previouslv paid for a portion of the same 
am affords infinitely the best material which can 
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possibly exist if the prices remain stationery. 
(Shadi Lal, C J and Harrison,!.) Rai Bahadur 
Lala Narasingh Das v. The Secretary of 
State for India in Council. (1922) Lali 327. 

I 

-Ss 23 (3) and (4)— Factors determin- 
ing amount of compensat’on — Specal adaptabili- 
ty of the land — Prmc’nle of reinstatement 
explained, S*e. (19^1) Dig. Col. 690 Chairman 
Serampore Municipality v Secretary of 
State for India. 49 Cal 83 : 

(1922) Cal 386 66 I- C. 846. 

S. 23 — Assessment of compensation. 

In a land acqms’tion case the price of the land 
proposed to be acquued must be fixed in reference 
to the probable use which would gwe the owner 
the be-d return and not merely in accordance with 
its present use ( Abdul Raoof, J ) Mardwari 
Mal v. Secretary of State for India. 

64 I. C 146. 

Ss. 25, 3, 9 and 18— 14 Applicant '* 

meaning of -Object and policy ofsechon widows ’ 
claim before Acquiring officer— If precludes *t' 
verstoners from claiming larger amount before 
District Judge. 

The word “applicant” in S 25 is used to describe 
the person who puts in a written application 
under S. 18 for having tvs objection to the award 
referred for decision to a Ci\il Court. He is no* 
necessarily identic il with the person who makes a 
claim after notice under S 9. All that S. 18 re- 
quires is that he should be ** a person interested” 
within the meaning of S. 3, who should not have 
accepted the award 

S 25 is designed with the purpose of holding 
claimants to their own bargains and of preventing 
demands being increased at every stage from the 
Collector to the High Court. Claimants are es- 
topped from getting more from the judge than 
what they claimed before the Collector and on the 
-same principle their legal representatives will 
also be bound. 

Where a Hindu w ; dow claimed compensation 
at a certain rate be E ore the Acquiring officer, but 
afterwards surrendered the estate to the rever- 
sioners, the latter are not precluded by S. 25 
from claiming a higher amount before the Distiict 
Judge ; for, though a widow represents her hus- 
band's estate for certain purposes, the revei- 
'sioners are not her legal representatives. Nor are 
they bound by her acts on any principle of estop- 
pel. (Spencer and Kumaraswamy Sastry,JJ 
Gattineni Pedk Gopayya v. Deputy Collec- 
tor OF TeNALI. 45 Mad 421 : 

■> r 42 M L. J. 298 : 15 L. W 3 66 : 

(1922) M. W. N. m * (19221 Mad. 100 : 

67 I C. 146. 

— Ss. 25, 26, 27 and 24 — Award by 

Court— Error — Subsequent amendment— Award 

mot a decree— Appeal — Amount of Court’s award. 
Sse (1921) Dig Col. 690. Chandar Lal Shah v 
*' ^ss^JCollEctor OF Barelly 

r <*JU923) All. 203 : 64 I. €. 624 : 44 A. 86. 

—3s. -and 30-^ Laad acquisition — 

<3oihpeh£afciohr^Bhati lands— Apportionment of — 
^Compensation’ between, the- occupancy arid the 

' ‘'’- 5 ^' " ; - * 


LANDLORD AND TENANT. 

khots in proportion of two t> one. See (1921) 
Dig Col 691 Vallabhdas Narayanji v. T^e 
Special Land Acqn. Officer. 46 Bom. 272. 

S 31 (2 )— Scope of 

The proviso to S 31 (2) of the Land Acquisi- 
t'on Act applies only where the person was under 
a di^abili y or wasmot served w th not ce of the 
proceedings. 7 Cal 388 folld , 7 C. W N 538 diss. 
* Chatter <jea and Panton , JJ.) Subesh Chandra 
Sarkar v. Sir Bejoy Chand Mahatap 

(1922] Cal. 4 : 26 C W. N. 506 65 I C. 711. 

S 32— Investment in the purchase of 

other lands— If includes erection of other build- 
ings —Calcutta Improvement Act See (1921) Dig. 
Col 691, Gnanendra Mallick In re. 

67 I, C 18. 

S. 52— Applicability. 

S 52 does not apply to proceedings commenced 
by an owner of property to restrain the Calcutta 
Corporation and Improvement Trust from taking 
further steps in some pending land acquisition 
proceedings ( Greaves , J ) In re Manick Chand 
M\hata v The Corporation of Calcutta 
and The Calcutta Improvfment Trust. 

48 Cal. 916 : 66 I C 600. 

S. 54 — Compensation — Dispute among 

rival claimants as regards title to money — Deci- 
sion on, appealable to Privy Council. See Land 
Acqn. Act Ss. 18, 32 and 54. 

43 M. L. J. 78 . 49 I A 129 (P, C.) 

LANDLORD AND TENANT— Abadi — Erection of 
building by tenant — License Implied from 
conduct. 

Where for more than 12 years a tenant has 
been using a building erected by him on an abadi 
plot for the purpose of his agricultural operations, 
the existence of a license for the erection of the 
building could be presumed and the license could 
not be revoked so long as the tenant continued to 
be a tenant of the zemindar. ( Stuart , J.) CHAUDHRi 
Balwant Singh v, Net Ram. 

It, R. 3 A, 152 (Rev ) 

— — Abandonment of the tenancy — Exparte 

decree against tenant' s heir , 

An exparte decree obtained by a landlord 
against the heirs of the tenant is evidence^ to 
show that the tenancy was subsisting at that date 
and negatives a plea of abandonment of the ten- 
anev, ( Greaves and Pant on, JJ ) Anukul Chan- 
dra Dhar v . Kamala K\nta Roy. 67 I. C. 787, 

Abandonment — Receipts granted by land - 

lord , 

If a person does not assert his occupancy 
rights when they accrue to him and allows the 
holding to pass to another, he cannot after 
having been out of possession ior many years 
receive the right There cannot be constructive 
possession when no right is asserred. If he did 
not share in the cultivation, and did not assert any 
right the holding at the settlement, it must be 
held that he has abandoned his rights, if any, 
(Hopkins S. M . and Fremantle J f M.) UdHO"§i$gh 
V. Dai Lal, 4 U. T. L, K (B'. ‘E.J'Sl. 
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_4 n dcnment — What consti iutes — Pay- 

ment of rent— Off ei to payment— Effect of. 

Where theie has all along been payment or 
offer of payment of rent by the tenant there can 
be no question of abandonment of the holding. 
(Woodrofje and Ghosc , JJ.) Sahat Chandra 
De v. Monorama Debi 68 1. C. 295. 

— — — Ahwab. See Abwab. 

— Breach of contract-Tenant surrendering 

before expiry of lease — Rights of landlord — Suit 
for damages and not for rent — Measure of 
damages. See Landlord and tenant-rela- 
tionship. 35 C. L. J. 175. 

Cesses — Zemindar — Haqi chairum — 

Liability of vendee — Custom , 

The haq i-chairum is a customary due payable 
to the Zemindar on the transfer by sale of house 
property; and this equally (after the sale became 
absolute) whether the sale was in its inception, 
conditional or not. The zemindar's right is to a 
share of the purchase money; it is not merely a 
right to claim that share from the vendor. It is 
therefore, incumbent on the purchaser, if he 
would acquit himself of all liability to see thu 
the zemindar is satisfied in respect of his dues, 
and he cannot discharge himself by a payment 
to the vendor. 23 All. 209 foil. [Stuart and 
Sulatman , JJ ,) Kedar Nath v. Datta Prasad. 
Singh. 20 A. L, J. 646 : 

(1922) All. 370 : 4 tJ, P. L. R. (A.) 197 : 

69 I. C. 99. 

Co-sharer — Tatukdan property — Rights 

of junior member 

Where a member of a joint family with the 
Talukdar holds property belonging to the talukdar 
and the two people are living together, the pre- 
sumption is that the person so holding the tatuk- 
dari property holds it as the agent of the talukdar 
(Fremantle, J. M.) Beni Madho Singh v. Rani 
Bijraz Kunwar. L. R. 3 A- 56 (Rev,) 

• Covenant against alienation — Scope of 

—Involuntary transfer— Effect of. See Lease- 
Construction. 26 C. W, N. 173. 

Covenant for renewal— Terms of renewal 

— Implied condition. 

Where there is a covenant for renewal, if the 
option does not state the terms of the renewal, 
the new lease would be for the same period and 
on the same terms as the original lease in 
respect of all the essential conditions thereof ex- 
cept as to the covenant for renewal itself. 20 C. 
W. N. 948 16 C. L. J, 2x7 Ref. (Mookerjee and 
Panion , JJ.) Guru Prosanna Bhattacharjee v, 
MADHUSUDAN ChoWDHURV. 26 0. W. N. 901 ; 

35 C. I,. J 87 : 64 I. C. 824. 

Entry in Revenue records as tenant — 

Effect— Tenant not entitled to sue for a decla- 
ration of title against landlord, See Sp. Rel. 
Act, S 42, 4 Lah. L. J. 207. 

Ejectment — Accreti on to holding — Plea 

of— Practice* 

Where in a suit in ejectment the deft claims 
occupancy rights by virtue of the law of alluvion 
the proper issue is ‘Ts the land in suit held by 
the defendant as an occupancy holding on the 

Y— 45 
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ground that it is a gradual accietion to the !ar^ 
which is the occupancy holding of the defendent”* 
(Hopkins^ S M and Burn JJ.) Gaya Chaube v. 
Maharajh Kesho Prasad Singh. 

L. R. 3 A 518 (Rev). 

Ejectment of lessee — Effect on rent . 

Where the lessor has evicted the lessee from a 
part of the land demised the entire rent is sus- 
pended. 19 Cal. W. N. 871 followed, 33 Mad. 499 
distinguished. 

But where facts indicate an intention that the 
liability of the defendant lessee to pay a rent for 
land which was in his possession already did not 
depend upon the delivery of possession of the 
other land which was in the possession of an- 
other and where the plaintiff landlord never put 
any obstruction in the way of defendants recover- 
ing posssess'on and there is no question of 
malafides on the part of the plff the entire rent 
should not be suspended and the defendant is 
liable to pay proportionate rent in respect of the 
land in his possession. ( Chatterjee and Pearson , 
JJ.) Nagendra Chandra Hhiri v. Sir Man- 
indra Chandra Nandi. (1922) Cal 153. 

Ejectment — Grove — Custard apple trees 

— Planting of. 

A plantation of custard apples (Shar'fa) is a 
grove. When a landlord has allowed a tenant to 
plant and maintain a grove he cannot eject him so 
long as the grove remains in existence ( Hopkins , 
S M, and Fremantle J . M.) Muhammad Bashir 
Khan v . Sukhnandan Lal. 

4 V P. L. R, 79 (B. R.) 

Ejectment — Lease by landlord— Right of 

lessee to eject cultivating tenants . 

It is open to a landholder to give a lease of his 
proprietary rights which might or might not con- 
tain authority to eject a tenant. But a cultivating 
lease of land which is already in the possession of 
sitting tenants does not entitle the lessee to eject 
them (Bopkins S. M and Burn , J. M ) Rikhdeva 
Rai v. Raghoo Nandan. L R. 3 A. 05 (Rev.) 

Ejectment-Portion of holding— Liability 

of tenant. See (1921) Dig. Col 624 Ram KaNie 
Mandal v. Gunesh Chunder Sen* 

64 I. C. 550. 

Ejectment — Portion of holding— Notice 

to quit as regards a portion if valid. See (1921) 
Dig. Col 694 Atal Chundlal v. Kedar Nath 
Mookerjee. 64 I. C 551. 

Ejectment — Sub-lessee — Bights of. 

The sub-lessee of an occupancy tenant is en- 
titled to eject the actual cultivator, (Burn, S. M.) 
Nathi r, AJUDHi. L. R. 3 A. 486. (Rev). 

Encroachment — Rent for encroached 

land — Liability to pay. See (1921) Dig. Col., 695 
Abdul Hossain v , Afsaruddin. 67 I. C. 639. 

Exproprietary tenancy — Surrender of 

holding. 

So long as an exproprietary tenant remains in 
possession of his land no surrender of his expro- 
prietary right would be valid. ( Fremantle , J. M ,) 
Chhote Lal v . Lal Singh. 

L. R. 3 A. 269, (R#v). 
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Forfeiture— Right of re entry-- Absence 

of — Effect of ; 

In the absence of a clause for re-entiy, the 
breach of any of the conditions of a lease does 
not work a forfeiture. ( Hopkins , S, M . and 
Fremantle , J.Af.) Ramnarain Sheikh Abdul 
Rahman, 4 TJ, P. L. R. (B R ) 59. 

Forf eiture — Setting up a permanent 

tenancy. 

The mere assertion of a permanent tenancy of 
occupancy right by the tenants does not work a 
forfeiture of the tenants’ right to a due notice to 
quit {Spencer and Deva Doss, JJ.) Mullat Thay 
AMMAL V. SUBBARAYYAN PlLLAI 16 I W 802 
(1922) M. W. H 763. 

Forfeiture — Waiver — Subsequent de- 
mand and acceptance of rent 
Where subsequent to an alleged forfeiture by 
reason of the transfer of an occupancy holding 
the landlord sues the original tenant and obtains 
a decree for rent it amounts to a waiver of the 
forfeiture and the landlord cannot sue to eject the 
tenant on that ground. ( Mookerjee , A. C. 7. and 
Fletcher , 7.) Rash Behari Chouohuri v . 
Upendranath Saha. 64 I, C. 711. 

Grove — Existence of, for some time 

— Implied consent . 

Where a grove of some standing exists on the 
land, the Zemindar’s consent for the planting of 
the grove must be implied. (. Fremantle , 7. M.) 
Nawab Husain v . Lachman 

L. R. 3 All. 4. (Rev). 

* — — Grove — Trees — New plantation. 

Where the trees in a grove fell down and no 
tree was replaced for a period of 12 years there- 
after, and subsequently fresh trees were planted, 
the new ' trees do not represent an old grove 
replaced from time to time but a grove newly 
planted in recent years. {Hopkins, S,M.) Mansukh 
Pathak v . The Manager, Court of Wards, 
Ajudhia Estate, I. R. 3 A. 103 (Rev). 

Holding over- Lessee for a term con- 
tinuing in possession without paying rent and 
without recognising title of landlord— Expiry of 
twelve years — Landlord’s suit to recover posses- 
sion barred. See Lim. Act, Art. 139. 

20 A. L. J, 593 

Holding over — New tenancy — Terms 

implied. 

When a tenant holds over after the expiration of 
the term of the previous tenancy it is considered 
to be a new tenancy coming into operation after 
the date of the expiry of the term of the previous 
. tenancy, ( Suhrawat dy and Ghose, JJ.) Udo y 
Chandra Basu v. Mahomed Ali Bepari. 

65 I. C. 589. 

Kabuhyat — Joint tenants— Acceptance 

of lease by some — Effect on others . 

1 , ( 

Where four brothers were cultivating land 
^qgethe*, a lease from the Zemindar accepted by 

f p» of ihem^fluld be binding on ihe others only 
there is . evidence to show that, the consent of 
the others was implied. [Pearson, 7. 3/.} Uday 
Par^easi. L f R. 3 A. 521, (Rev). 
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Merger — j Mokur ran lease — Patni lease- 

— Intention to keep distinct See (1921) Dig. Col. 
697 DUlhin Lakshmipaii Kumari v . Bodhanath 
Tiwarj. (1922) M. W. N. 58 : 

15 L, W. 343 30 L. T. 216 : 
26 C. W. N. 565 : 24 Bom. L. R. 383 : 
4 U. P, L R (P 0.) 42 ; (1922) P. C. 94 , 
66 I. C. 551. 

Nature of tenancy— Muaft Khairati 

Different kinds of tenancy, 

A Muafi Khanati tenant may be exempt from 
paying rent for services to be rendered to the 
Malguzar or for services to be rendered to the 
village. The distinction between the two classes 
is clear. A man may be entitled to hold certain 
land free of rent as long as he performs certain 
services, both tenure and exemption being 
dependent on the services and ending with them. 
This is one class. In the other persons are en- 
titled to hold land as tenants, with an added con- 
dition that they shall pay no rent so long as they 
perform ceitain services, the exemption but not 
the tenure being dependent on the services and 
ending with them [Hallifax A.J C,) BED Prosad 
v . Kangalu, 67 I. C 305. 

New tenancy— Creation of — Son inherit- 
ing land from father and paying rent See (1921) 
Dig. Col., 697 Jyoti Prosad Chatter jee v Das 
Rath Ghosh. 36 C. L. J. 73, 

Notice to quit — Right to— Assertion of 

permanent rights of occupancy by tenants — 
Effect of— Notice not acted upon. 

The mere assertion of a claim of permanent 
occupancy right does not deprive the tenant of 
his right to a notice to quit by the landlord* A 
notice to quit given a long time before 'the suit 
and not acted upon does not relieve the landlord 
from his obligation to give a fresh notice to quit 
before ejectment. {Spencer and Devadoss JJ.) 
Sarbvana Perumal Pillai v, Subbayear. 

31 M L. T 430. (H. C.) 

— Notice to quit— Waiver- Tenant continu- 
ing in possession— Non payment of rent-Effectof. 

Where after the service of a valid notice to 
quit the tenant continues in possession without 
payment of rent and without the consent or per- 
mission of the landlord. Held that there was no 
waiver of the notice to quit and that the posses- 
sion of the tenant was adverse thereafter, ( Dhobley 
A. J. C.) Yeshwant v t Shiwappa. 

68 I. 0. m. 

— Occupancy holding — Recognition by 

landlord* s agent — Onus of proof . 

There is no inflexible rule that a landlord’s gu- 
masta has no power to recognise the transfer of a 
non-transferable holding. The onus is upon the 
land-lord in the first instance to show what the 
precise authority of his agent is. 15 C. W. N. 953 
foil {N. R Chatter j ee and Panton, 7/.) Madan 
Mohan Saha v. Pryanath Dutta. 

64 I. C, 362. 

Occupancy holding — ReUnqufshment of 9 

by tenant . 

An occupancy tenant can relinquish his rights 
even to the loss of a sub-lessee or mortgagee. 
(Burn,J, M.) Durga Prasad v. Jagat Singh. 

L.R,3A. 20L (Rev). 
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* Occupancy holding — Transferability 

of — Decree holder whether can sell portion 
of holding— Landlord holding money decree — 
Rights of . 

A decree-holder, not being the landlord of the 
holding, can, against the will of the judgment- 
debtor and without the express consent of the 
landlord, cause a portion of the judgment-debtor’s 
occupancy holding to be sold in execution of a 
money decree where there is no local custom of 
transferability. 1 Pat. L. J. 257 overruled. 48 C. 
184 folld. 

A landlord who has sued his tenant and ob- 
tained against him a money decree can in execu- 
tion thereof sell the non-transferable occupancy 
holding of his tenant without the latter’s consent 

48 Cal. 184 followed 2 P. L. J 530 overruled, 
4 Cal 925,37 Cal 687 Ref. 24 Cal. 355 diss. 
(Daw son- Miller, C. Das and Adami , JJ.) 
JUGESHWAR MlSRA V . NATH KOERl. 

1 Pat. 317 : (1922) Pat. 49 * 4 TJ. P. 1 R. (Pat) 9 : 

(1922) P, 19 65 I. C. 335 (P. B.) 

— Occupancy holding — Transfer of —Re- 

cognition by landlord — Evidence of— Burden of 
proof — Acquiescence 

Per Das and Adatm , JJ t (Chief Justice 
dissenting) On a question arising as to whether 
the transfer of an occupancy holding has been 
recognised by the landlord, unless it is shown that 
an assertion by the tenant was made to the 
knowledge of the landlord and the latter acquies- 
ced in that assertion with full knowledge* there is 
ho recognition of the transfer by the acquiescence 
on the part of the landlord. Mere payment of the 
rent by the transferee of an occunancy holding 
does not prove recognition of the tenant as such 
by the landlord unless it is further established 
that the landlord accepted rent from him as a 
tenant. The burden of proof of recognition of the 
transfer is on the tenant. 

Per Chief Justice : It is well-established that 
the receipt of rent by the landlord from the 
transferee of a holding, not transferable by 
custom, will validate the transfer. But the 
gomastha or Patwart of the landlord although 
authorised to collect rents on his behalf has no 
authority by taking rent from a transferee to 
create the relationship of landlord and tenant bet- 
ween his master and the transferee ( Miller , C. J. 
and Das, J.) Bhonu Lal Chaudhuri v, 
Vincent, 

3 Pat. L. T. 653 : 65 I, C. 882. 

Occupancy holding — Non-transfer ability 

—If can be waived* 

Where a suit for rent relating to an occupancy 
holding was compromised according to which in 
default of payment of the decree amount, the 
holding was to be sold, this amounted to a clear 
representation as to the attachability of the hold- 
ing. Any right which the holder had must be 
deemed to ha've been waived. (Das and Adami , 
JJ.\ Nidhi Paripa v . Karunakar Padhan, 

1 Pat. 153 : (1922) P. 483. 

■ — — Occupancy right — Inference from facts 

^Prescription— Evidence of . 
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Where it was found that the tenants had been 
m possession and occupation of the lands in ques- 
tion hereditarily lor nearly 80 years; that they had 
dealt wi-h those lands as occupancy ryots, parti- 
tioning their holdings, transienng and mortgag- 
ing them wi h the knowledge and acquiescence 
ot the plff. and his agents and they had received 
compensation for lands taken up by Government 
under the Land Acqn. Act, the tenants could well 
be deemed to have acquired rights of occupancy 
by prescription (Mr. Ameer Alt). Sri Chidambara 
Sivapragasa Pandara Sannadhigal v. Veerama 
Reddi. 45 Mad. 586 43 M. L J. 640 : 

(1922) M. W. N. 749 : (1922) P. 0. 292 : 

68 I, C. 538 : 49 I. A. 286 : 

31 M. L. T. 54 (P. C.) . 16 L W. 102 (P. C.) 

Occupancy right — Recognition by Zemin- 
dar 

Where m addition to the widow ot the last 
male owner, his daughter also is reejiderd as 
being in joint cultivation.it is an admissible infe- 
rence from this iha‘ the zemindars admitted that 
the daughter had rights in the holding resembling 
those of an occupancy tenant. (Burn % J iff.) 
Hanuman Prasad Narain Singh v . Barambel 
4 V, P L R (B. R ) 39 * L, R 3 A 490 (Rev.) 

Occupancy tenant — Rights of— Perma- 
nent construction. 

It hes been been held in many cases that ryots 
in villages, who have acquired rights of user over 
areas of land adjoining their residential houses 
to enable them to carry on their lawful callings 
cannot be restrained m the exercise of such user 
but there is no authority for the prsposition that 
an occupancy tenant may make permanent con- 
structions upon the land of the Zemindar over 
which he has no right of user. He would be 
debarred, even if he had a right of user from 
making permanent constructions, unless the 
rights to make permanent constructions are 
included in the n >ht$ of user. (Stuart, J.) SaNia 
v, Seth Behari Lal, (192 2) All. 273. 

— -Permanent tenancy — - Acquisition of — * 

Length of possession. 

' Mere length of possession will not confer a 
right of permanent occupancy on the tenant 43 
M. 567 ; 41 M. L. J. 175 ; 34 M L J. 234 Ret 
(Kumaraswamt Sastrt and Deva Doss , JJ ) 
Tanuku Mahalakshmi v. Chamarty Narasimh& 
MURTHY. (1922) M W. N, 146* 

15 X. W, 449 : (1922) Mad. 82. 

Permanent tenancy— Bemiadi Patta — 

Grant of permanent tenure by ghatwal. 

A bemiadi patta does not necessarily convey a 
permanent heritable interest* but this does hot 
mean it cannot do so. As stated in the Settlement 
Report of the Patkum Pargana bemiadi 
ijaradars hold permanent tenures the rent of 
which is liable to enhancement 2 P L. J. 180 
ExpL 

A ghatwal who is incompetent to grant a per- 
manent tenure is estopped from alleging that the 
grant did not create a permanent right if he 
really purported to do so. (Coutts and Macpher * 
son, JJ.) Rangvli; Charan Mukherji' v. Svbat 
Narain Svh.- 6 P.X, J. 687 : 

t (1922) Pat, 90 : (1922) P. 161 : 85 J. Q, $Q$ t 
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Permanent tenancy — Creation of — 

Registered lease 

A permanent tenancy can be created only by a 
duly stamped and registered document. An 
application to the Revenue court is insufficient, 
(Hopkt ns, S. M. and Burn , /, M.) Chaudhri 
Cheeda Singh v. Bhejvn, L. R. 3 A, 162 (Rev), 


Permanent tenancy — Evidence of — Pre- 
sumption: 

Fixity and uniformity of rent and transfer and 
devolution of interest for a long time without 
objection by the paramount owner, are elements 
that raise a presumption of permanent tenancy, 
13 I. C, 110; 15 C, L, J, 220 ; 34 C, 902, 121 P. R. 
1912, (Broadway and Abdul Raoof }],) Ram 
Sahai v, Mahomed Sadiq, 4 Lah L. J. 311. 


. Permanent tenancy — Evidence oj — 

Origin unknown — Inference from circum- 
stances. 

In a case in which there was no direct evi- 
dence as to what the original tenancy was, it 
appeared that a pucca house was erected on the 
premises in question at leas'- 50 years before suit, 
that from that da'e the rent fixed and paid for the 
premises in question had never varied, that the 
tenant from time to time had d sposed of his in- 
terest, and that during that period the value of the 
land had risen Held that the proper inference 
to be drawn on the facts was that the tenancy was 
a permanent tenancy and not one from month to 
month. (Szr Walter Schwabe C , J and Wallace , 
J t ) Abdur Salam Sahib v. M, Kandasami 
Chettiar. 43 H I». J. 556 : 16 I. W, 473 : 

(1922) M. W. N. 639. 

Permanent tenancy — Incidents of— In- 
ference from conduct . 

- Prima facie the use of the word taluka in a 
lease imports permanency. Even though there 
are no words of inheritance in a puttah and kabu- 
liyat creating a tenure still such incident may be 
proved by evidence bearing on the history of the 
tenure and the conduct of the parties, 10 M. I. A 
183 ; 12 M. I, A 263 ; 54 C 902 foil. 

'Though a particular tenure may not be a per- 
manent tenure it may by reason of an agreement 
between the lessor and lessee be saleable in exe- 
cution of a decree for rent. Held , on the evi- 
dence of the case that the tenure in question was 
permanent, heritable and transferable 21 C. W. 
Jf. 809, 46 I. C. 1, 25 W, R 536 and 12 W. R 403 
ref. (Richardson and Panton , JJ.) Secretary 
of State v. ananda Mohan Roy, 65 I. 0 145. 


-rs- — — . Permanent tenancy-- Payment of p e- \ 
fHium -^Thtka — Mokrari — Incidents of. 

A tenancy may be permanent without payment 
of premium. 

Where a document stated that the tenant, the 
jjtfantee r would pay the thika mokra rent of a cer- 
tain amount and the grantee was authorised to 
a^dvute from generation to generation : Held, 

* thika * was used to indicate the 
Fdi a tenancy and the word ‘mokra* meant 
hence the rent was fixed in perpe- 
Panton, JJ.) Reshee Case 
IChandr a Pal. 35 C. X J 90 : 
'"V? 94 - "*■ Gal 188 : 64 1 , c. 774. 
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Permanent tenancy — Reclamation lease 

—Uniform rate of rent . 

Where certain tenants had been in possession 
of a large area of land under reclamation leases 
and it was found that they had continued m pos- 
session for a long time, that the rate of rent had 
remained unchanged all along, that there had been 
several cases of succession by heredity to the 
original grantee and the lessor had described the 
tenants istimrari and entitled to permanent 
possession, held , that the leases were meant to be 
perpetual ( Burn , /, M ) Sarjoo Prasad v . Kashi* 

L R, 3 A 46 (Rev). 

Permanent tenancy— Rent to vary with 

area— Rights of tenants— Enhancement of renU 
From the year 1878 the defendants had held the 
lands in question at a rental of As. 2 per bigha but 
in a lease of 1886 there was a provision to the effect 
that if at any time on measurement the defts, 
were found to be in possessmn of excess area, they 
should pay rent at the rate of As. 2 for the excess 
area. There was also a provision that the tenants 
were to continue in occupation from generation to 
generation and that they should pay a proportionate 
part of any additional cesses levied by the Crown. 
Held , that the rent was fixed in perpetuity at 
As 2 per. bigha and was not liable to be enhanced. 
47 Cal. 280 ; 1 C. L. J. 572 , 19 C. W. N. 56 Rel. 
(Mookerjee and Panton , JJ ) Amar Nath 
Bhatta Charjee v , Hrishikesh Laha. 

35 C. L. J. 138 : 64 X. C. 829. 

Permanent tenancy — Tenancy at will 

— Land used as house site— Dakhilas-Evidentiary 
value See tl921) Dig Col. 700. Srimati Sashibala 
Debi v. Amola Debi, 66 I, C. 61. 

Permanent tenancy — Uniform rent. See 

(1921) Dig Col 701 Jyoti Prasad Chatterjeb 
v. Dasrath Ghosh. 36 C. L. J, 73. 

Recognition of tenancy— Receipt for rent 

granted by tahsildar — Effect of 

A receipt for rent granted by the Tahsildar to 
the transferee of a tenant does not amount to a 
recognition by the landlord unless it was proved 
that the Tahsildar had authority from the landlord 
to recognise the tenancy. Nor does the fact that 
the tenant's occupation of the land was acquies- 
ced in for 9 years without remonstrance amount 
to recognition. (Ross and Contis , //.) Balgobind 
Mandar v. Dwarka Prasad. 

1 Pat 394 : 66 I. C, 55 : 3 Pat. L. T, 409 ; 

(1922) P, 279 ; ^1922) Pat. 142. 

Relationship— Onus of proof . 

Where a person is not recorded as a tenant and 
the landlord does not admit he is one, the onus is 
on the person setting up a claim to tenancy to 
prove that he was a tenant. (Batten, J . C.) 
Alamsingh v. Seth Gopaldas, 68 I C. 664. 

Relationship — How created— Tenancy 

not in writing but possession given. 

Per Mocker jea , J. : — When in pursuance of an 
agreement to transfer property, the intended 
transferee has taken possession, though the re- 
quisite legal documents have not been executed 
and registered, the position is the sameas if the 
documents had been executed, provided 
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specific performance can be obtained between fhe 
parties to the agreement in the same court and at 
the^ame time as the subsequent legal question 
fails to be determined. (Mookerjee and Buckland , 
JJ.) Jogendra Krishna Roy v. Kurpal Harshi 
& Co 49 Cal. 345 . 35 C. L J. 175 * 

68 1 C, 993. 

Relationship — Lessee for a term of 

years whether can create tenancy extending Jus 
term . 

A lessee who is a raiyat for a term of years, 
cannot create tenancy rights in favour of another 
extending his own term against the wishes of his 
landlord. A tenancy can be- created only by a 
contract either express or implied between the 
landlord and the tenant or by statute ( Jwala 
Prasad and Buckmtl JJ) Jegendra Singh v 
Maharaja Kesho Prasad Singh. (1929) P. 429. 

Relationship — Road cess return , 

A road cess return signed by the landlord is 
admissible against him to show that the relation- 
ship of landlord and tenant exiVed betweeen the 
parlies ( Adami , 7.) Sadhu Saran v . Ambika Lal. 

68 I. C 676, 

Relationship of — Tenant taking a moit 

gage of a fractional shai e— Rights of 

A tenant does not cease to be a tenant by 
becoming the mortgagee of a fractional share in 
the mahal. ( Hopkins , S. M.) Gaya Din v, Sheo 
GoVind L. R, 3 A. 241 (Rev.) 

Rent— Abadi site— Customary payment 

— Chaukidara. 

V^here a custom is proved to that effect, it is 
competent to a zemindar to realise ground rent 
or chaukidara from occupancy tenants residing 
on the abadi. (Stuart r 7.) Laiqa v Shiam 
SUNDAR Lal. t. R 3 A. 154 (Rev ) 

— -Rent — Abatement — Eviction from a por- 

tion of the holding — Title paramount — Physical 
dispossession if neccessary — Onus of proving 
eviction by title paramount. See (1921) Dig. 
Col. 701 Balk* Behari Ghosh v. Madan 
Mohan Roy. 68 I C 477. 

— Rent — Apportionment — Consent of land - 

lordjyCpnduct of agent 

Where after the death of ' the original recorded 
tenant of a holding at a rental of Rs 22, it was 
found that for a series of years the agents of the 
landlord had given four rent receipts each for 
Rs. 5-8 0 in favour of the heirs of the original 
tenant, held that the receipts were sufficient 
evIdeneeTn writing, of the consent of the land- 
lord^ agents to the division of the holding and if 
the landlord alleged that the agents had no 
authority to consent to a division of the holding, 
the onus lay on him to prove the allegation* 2S C. 
531 foil. ( Tcunon and Neyobould, 77.) Akhoy 
Kumar Gous v. EradatUlla Kazi. 

64 I. C. 883. 

— Decree against some of the heirs 

of a tenant — Execution sale 
Or* the death of a tenure-holder, if a decree is 
obtained for rent against some of the heirs the 
interest of those heirs that are not parties to the 
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decree will not be affected either by the decree 
or by the sale under that decree 26. C. W. N. 138. 

( Suhrawardy and Cuming , 77 ) Abdul Gani v. 
Narendra Kishore Roy. 65 I* C, 592. 

Rent — Enhancement — Contract — Diara 

Act and Bengal Tenancy Act . 

If there is a contract between the parties that 
rent should be payable at a certain rate, prima 
facie that is binding. Such a contract cannot be 
affected by the settlement of rent under the 
Diara Act. But if there was a settlement of rent 
under chap. X of the Bengal Tenancy Act, the 
tenant is liable to pay the same. (Chatter jea and 
Suhrawardy JJ ) Ambica Charan Sen v. Girjsh 
Chandra Sen. 68 I. C. 719. 

Rent — Enhancement — Procedure . 

If in a suit for enhancement of rent there are 
large divergences in the prevailing rates of rent, 
the Court should adopt a medium rate both on 
legal and equitable grounds. ( Hopkins , S. M.) 
Tulshi v Mahabir Prasad. 

L R. 3 A 35 (Rev.) 

. Rent — Enhancement — Duty of court to 

fix and declare new rent—Patwart. 

An enhancement of 30 per cent after 50 yea r s 
cannot be called excessive. It is the duty of the 
court to fix and declare the new rents and not 
leave it to the patwari ( Fremantle , /. M.) Sheo 
Shankar Tewari v. Sahu Narain Das. 

L R. 3 A. 428 (Rev.) 

Rent— Favourable rate — Calculation of* 

In finding out whether ^and is held at a favour- 
able rate of rent the calculation should be based 
on the accepted rental and not on the standard 
rental. ( Hopkins , S. M.) Ram Behari v . Baldeo, 

L. R, 3 A. 77 (Rev.) 

Rent suit— Eviction by title paramount— 

If a good defence See Bengal Tenancy Act, S. 
48 (ah 35 C. L. J. 159. 

— Rent — Suit by landlord for rent in re$ m 

pect of a portion of the holding . 

Where a landlord brings a suit for rent of a 
portion of the holding he cannot be allowed to 
treat the claim as one for the rent of the entire 
holding. To decree such a claim would be in 
effect to allow a splitting up * f the tenancy with- 
out any ascertainment of the portion ,of the tent 
which is due from the particular portion of the 
holdings for which the rent is claimed. (Coutts 
and Das % JJ) Maharaja Keshawa Prasad 
Singh v Mathura Kuar. (1922) Pat 336 : 

(1922) P. 608. 

R en i __ Suspension of — Dispossession 

from portion of holding . 

Dispossession of a tenant by the landlord from 
a portion of the- holding causes suspension of the 
entire rent of the holding (N&wbould and 
Panion , 77.) Ramani Kanta Roy v. Kara 
Chandra Das. 68 L C* 495. 

Rent — Suspension of- -Dispossession of 

tenant from a portion of the premises-— Effect of. 
See (1921) Dig. Col. 704. Mesbahuddin Ahmp> 
Chqwdhvry ». Abdul Bqrkat, 65 L € 569 
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— -Rent-Suspension— Possession not given 

to tenant 

The tenant is not entitled to a suspension of 
the rent of the entire tenure, where there is 
reason to suppose that the landlord omitted 
through a bona fide mistake, to give possession 
of lands largely jungle and therefore little known 
and where there has been for torty years no ob- 
jection from the tenant, but payment of rent 
by him. ( Woodroffe and Cuming, JJ.) Katyayani 
Deby v. Uday Kumar Das 49 Cal 257 : 

(1922) Cal. 348 : 69 I. C. 117. 

R en l — Wife paying for husband — Rent 

claimed from wife not in possession . 

Where the defendant is not in possession of 
some lands for which she is paying rent by 
reason of the claim by her husband , held she 
cannot be called on, to pay rent for the lands of 
which she has no possession. ( Woodroffe and 
Cuming , JJ.) Katyani Debi v t Uday Kum^r 
Das. 

49 Cal. 257 : (1922) Cal 348 . 69 I. C, 117. 

Revenue — Assessment — Objection to — 

Absence of notice — Effect of 

Where a part proprietor had no notice of the 
quinquennial assessment and had no opportunity 
of appealing against it, it is open to him to 
object to the assessment at a subsequent date 
(Hopkins S. Af. and Burn , J M.) Durga Prasad 
v. Emperor. 

L. R. 3. A. 512 (Rev.) 

Rights intense — Acquisition of land — 

Claim for compensation by tenant and Khot. 

Certain Khoti lands were acquired under the 
Land Acquisition Act The Kbot claimed the 
whole of the compensation. The grass lands 
having passed from hand to band under sale 
deeds the Khot was perfectly aware that the 
villagers were enclosing these grass lands and 
were treating them as if they belonged to them 
Held , it was impossible to say that the villagers 
could not acquire by such action proprietary 
rights in the lands so enclosed and dealt with. 
They were entitled to compensation along with 
the Khot according to the custom of the villages 
The acquisition of right by prescription is open 
in law to these villagers against the Khot what- 
ever his rights under the lease may be ( Macleod , 
C. J and Shah , /•) Vallabhadas Narayanji o. 
L*nd Acquisit.oN Officer. (1922) Bom. 365. 


Rights of landloi d— Surrender by ten- 
ant before expiry of period— Damages. 

'Where there was a tenancy for 3 years, the 
tenant cannot put an end to it before the expiry 
of the period by merely giving notice of relin- 
quishment Even where the landlord accepts the 
surrender by re-entry, he is entitled to damages 
fpr the breach of contract, but not for rent 
for the unexpired period, though the latter 
TOv&ite the basis for damages (Mookerjea 
"' ; ^^t^uokland. JJ.) Jogendra Krishna Roy v 
& Co. 49 Cal* 345 : 

' 68 1 C - 993 : 35 C L J. 175 

* ■ - - - Sale— Exproprietary rights . 

> idlh tie ol foiA%ir, sale does not destroy its 
H^irsectef but it continued sir of the remaining 
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osharers provided exproprielary rights are not 
claimed. ( Pearson , J M ) Balrup Tewari v. 
Mt. SoNkali KunwaR I. R. 3 A. 498 (Rev.) 

Subtenancy — Creation of — Wajtb~ul-arz 

— Const} notion. 

When a mauza was settled in 1893-1894, the 
plff and one N were the kotwars each having 
succeeded his father in this office. The village 
service holding consisted of survey Nos 104 and 
105 of which plff. occupied the former and N the 
latter. The Settlement officer decided that one 
kotwar was sufficient for the village whereupon 
plff was dismissed. It was, however, arranged, 
that plff should retain possession of survey No, 104 
paying the assessed rental of Rs, 6 to N. The 
jamabandi of the Settlement Record showed plff, 
as N S. subtenant, N. himself being recorded as 
the village-service tenant. The wajib-ul arz 
contained an entry on the subject as follows : 
*’ As ] (plff ) is a kotwar of long standing, 
he should himself cultivate survey No. 104 
which is at present under his cultivation and 
should pay Rs 6 rent to N ” In the subsequent 
settlement the entire service holding was recorded 
m the name of N’s son D and the clause aforesaid 
was omitted in the new wajib-ul-arz. In a suit 
by plff. for possession and correction oi the wajib- 
ul-arz Held , that a sub-tenancy had been created 
in favour of plff. and that he was entitled to 
remain in possession of the field in his cultiva- 
j tion. The new wajib-ul-arz should be modified 
by insertion of an entry that the sub-tenancy 
enjoyed by plff until his ejectment would enure 
for his life time only. ( Drake Brockman , J. C.) 
JHIBLIA v. Dawlatia. 18 N. L. R. 34 : 

(1922) Nag 158. 

Sub-tenancy— Proof of direct payment of 

rent— Effect of. 

Direct payment of rent to the zemindar or les- 
sor raises a^presumption against sub-tenancy but 
this presumption may be rebutted by proof that 
the zemindar or lessor recognised another person 
as his tenant in chief {Pearson. J M .) BaiJ 
Nath Singh v. Sheodarshan Singh, 

L. R. 3 A. 415 (Rev.) 

—Tenancy— Presumption of Consent-Ques- 
tion of fact 

It is a question of fact in each case whether the 
circumstances raise a presumption as to the land- 
owner’s consent to the occupation of land by a 
person as tenant. The landholder’s consent cannot 
be inferred merely from the length of possession 
or from knowledge. ( Hopkins , S. M. and Burn , 7* 
ffl.) Seetla Bux Singh v. Nawab Abdul MAjip. 

Ii. R. 3 A. 40 (Rev.) 

Tenancy — Terms of — Inference from 

conduct 

Wheie the terms upon which a tenancy was 
created cannot be proved by direct evidence the 
subsequent conduct of the parties may be consi- 
dered with a view to determine the nature of thd 
tenancy 16 C. L. J. 322 Ref. (Newbould J J 
Abhaipada Sircar v Ator Dome, t 67 X C. 66. 

Tenancy at will — Incidents of— Mort- 
gage — Redemption . 

A mortgage by a tenant at will is not binding 
on the landlord bat it is ripen to the landlord to 
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recognise it by accepting rent from the mortgagee 
during the currency of the tenancy. Such a mort- 
gage is not ab imho void and a suit for its redemp- 
tion is maintainable. (Kanhaiya Lal J C,1Bhairon 
v, Balak. 9 0. L J. 331 : 4 U P L. R. (0 C ) 88 . 

(1922) Oudh 28? : 68 X, C* 558. 

Thekadar — Powers of — Onus . 

A thekadar has presumably the full powers of 
a Zemindar and he can alter holdings in the ab- 
sence of proof of any restriction on his powers 
{Burn, J. iff.) Bhaiya Ganga Bux Singh v. Ram 
Suphal, L R. 3. A. 524 (Rev.) 

Transfer of holding — Fixed rate tenancy 

— Effect of transfer — Transferee an agricultur- 
al tenant. 

A fixed rate tenant transferred all his properly 
including a fixed rate holdmg to the defendant 
who on the death of his transfer took possession 
of the property and re-built a house which was in 
ruins. The zemindar thereupon sued to eject the 
defendent who was himself an agricultural tenant. 
Held , that the suit was not maintainable {Stuart 
and Ryves, JJ.) Tha Kurji Mabaraj v. Anant 
Bharthi. 20 A. L. X. 922 

— < — Transfer of non-transfer able holdings — 

Ejectment — Abandonment. 

Where a transfer is not by way of sale, the 
landlord though he has not consented, is not or- 
dinarily entitled to recover possession of the hol- 
ding unless there has been an abandonment 40 
Cal. 870; 17 C. W. N. 832 ; followed 10 C. W N. 
492 not followed. ( Greaves and B.B . Ghosh , JJ .) 
Srimathi Ambika Debi v. Srimathi Swarna 
Mayi Das. (1922) Cal. 135 68 I. C. 425 

* Transfer of portion of holding— Effect 

The transfer of a portion of even a non-trans- 
ferable holding by the tenant would be binding 
as against the landlord, provided the original 
holder or occupier has not abandoned possession 
of the whole holding ( Miller , C. J. and Adami , /) 
PlRTHI MAHTON V, JAMSHED KHAN, 

3 Pat, L. T. 403 : (1922) P. 289 ; 6? I. C. 656 

- — Trees — Right to plant — Grove land. 

In the absence of a custom or contract to the 
contraty, a tenant of a grove has the right to 
plant new trees in the place of those which have 
decayed or have been cut down. ( Hopkins , S. M. 
and Freemantlc, J. M .) Jab Ram v Lala Pahladi 
LaL. 4 U. P. L. R. 6 (B. R.) 

. —- Trees— Right to — Trees planted by 

zemindar . 

Where with the permission or acquiescence of 
the zemindar trees have been planted on the hol- 
ding by the tenant, the latter has a right to cut 
them in the absence of any custom to the contr- 
ary ( Daniels . A, J C ) Chatur v. Rukmangad 
Singh. 25 0. 0. 181 : (1922) Oudh 249. 

Under proprietary right — Incidents of — 

Right of re-entry — Forfeiture . 

The absence of a right of re-entry is one of the 
essential factors in underproprietary right and the 
forfeiture of a lease h not involved by the breach 
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of any of its conditions where there is no pro-- 
vision for re-entry ( Hopkins , S.iff. and Freman- 
tle, J. M) Ram Narain v. Sheikh Abdul Rah- 
man. 4 U P. L. R. (B, R.) 59, 

Under proprietary right — Rent — Liabi 

Uty to pay 

All lands decreed according to the circular of 
1867 are under- proprietary lands whether they 
pay rent or not. ( Fremantle , J, M } Sant Bux 
Singh v. Nawab Qamar Jehan Begam. 

L. R. 3 A. 104 (Rev.) 

Under proprietary right —Settlement re- 
cords — Declaratory decree. 

In a settlement made in 1867 the right of the 
respondents was recorded as that of Thekadar 
without having either proprietary or underpro- 
prietary rights in Mauza Kusehti in the appell- 
ant’s estate of Surapjur. In 1868 a decree was 
passed between the parties to the same effect In 
spite of this declaratory decree the respondents 
claimed Pukhtadri or under-proprietary right in 
some pioceedings in 1887 to which the appellant’s 
predecessor was a party and the claim was allo- 
wed. Again when the original settlement ended 
about 1897, a new settlement was made on the 
footing that the respondent’s predecessors were 
underproprietors. Further the Court of Wards, 
on behalf of the then taluqdar, sued the respon- 
dents for rent as Pukhtadars. Held, that in spite 
of the decree of 1868, a title, so long recognised 
could not be defeated. {Lord Buckmaster ,) 
Pirthipal Singh v, Ganesh Din Singh. 

44 M. L. J. 29 (P„ C.) (1922) P. C. 388* 

Under raiyati holding — Transferabi- 
lity of holding— Custom, 

As a general rule an under-raiyati holding is not 
transferable but an under-raiyat may under certain 
ciicumstances acquire a Tight of occupancy and 
if he so acquires it his right is transferable. 42 C, 
751 ; 18 C. L. J 26?, 32 C LJ. 46 Ref. {Newbould 
and Cuming , JJ .) Tuka Meah v. Nabin Chandra 
Mazumdar, 65 I c. 701 . 

Zemindar — Entry of near relation's 

name as tenant— Rights of cultivator. 

Where a zemindar gets the name of a son or 
near relation entered in the papers while he him- 
self makes all arrangements, collects rent, etc. the 
mere entry does not create rights adverse to those 
of the actual cultivators. (Burn S. M . and Pear- 
son, J , iff.) Pahar Singh v. Mt. Jamna Kuar. 

L. R 3 A. 503 (Rev.) 

— ■ Zemindari — Lease — Power to interpose 

another tenancy , 

A Zemindar or tenure holder who has carved 
out a tenure or under tenure is competent to in- 
terpose between himself and his tenant an inter- 
mediate holder who may realise the rent payable 
to himself by his original tenant, English and 
Indian case law reviewed. (Mookerjee and Buck- 
land, //,) Jahar Lal Bhutra v, Bhupenra 
Nath Basu, 49 Cal 495 : (1922) Cal. 4X2. 

LAND TENURE — Dobli tenure — Incidents of. See 

Custom— Alienation. $5 I, <j. 25£ 
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— Ghafwali— Grant of permanent tenor e 

by ghatwal — Estoppel. See Landlord and 
Tenant, Permanent Tenancy. 6 Pat. L. J. 687 

Khoti tenure — Khoti Khasgt lands — 

Khoti Nisbat— Faida— Liability io pay 
All Khoti lands are liable to pay Faida, that is, 
the Khot's profits. It constitutes his remunera- 
tion for the trouble and risk of collecting the 
revenue of the village and managing the village. 
Khoti Khasgi lands in the hands of a cosharer 
Khot or Khoti Nisbat lands in the hands of his 
alienee are not exempt from payment of Faida. 
{ Macleod . C J. and Coya^ee, J .} Jayant Bapsha 
Savant v. Abdul Rahjman. 

24 Bom. L. R 358 : (1922) Bom. 235 : 68 X. C. 335. 

Mirasi — Incidents of —Hindu temple — 

Ekabogham — Mirasi dar. 

Lands may be held on mirasi tenure by the 
deity in a Hindu temple as a juristic entity with 
all the rights and obligations incident to that 
tenure. An ekabogam rniras or tenure is the 
possession of village land by one person or family 
without any cosharer. The appellation is con- 
tinued in some instances where other parties 
have been admitted to hold portions under the 
original tenure so long as that remains unaltered 
[lord Shaw) T. P. Srinivasachariar v, C. A. 
Evalappa Mudaliar. 45 Mad. 565 • 

43 M. I J. 536 : 16 L. W. 247 * 
24 Bom, L. R, 1214 : (1922) P. C. 325 : 
L. R. 3 P. C. 213 ' 36 C L. J. 524 
31 M. L. T 1 (P C.) : 49 I. A. 237 (P C ) 

Mirasi ienure — Kudivaram right — 

Chmgleput District 

There is no presumption that any land in a 
Chin^leput village not in the possession of mirasi- 
dars Is held under them and that mirasidars are 
entitled to the kudivaram of all lands, whether or 
not in their possession, (Oldfield and Odgers, 
JJ.) Ellapa Naidu v . Boologachary. 

42 M. L. J, 359 : (1922) M. W. N. 180 : 
16 I. W. 531: (1922) Mad 97. 

— — Muafi — Right of muafidar to acquire 

sir rights. 

It is competent to a muafidar to acquire sir 
rights. ( Burn , J. M.) Naurangir v Sumeran 
Parbat, L. R. 3 A. 240 (Rev.) 

■ Noabad lands~Sc tile m en t by Government 

— Rights of party in possession . 

The determination of the precise nature of the 
right of ’he Government in Noabad lands is not 
free from difficulty. In respect of Noabad lands 
Government stands in the same position as an 
ordinary Zemindar and it may settle the lands 
like an ordinary Zemindar with whomsoever it 
likes* 24 I. C. 820; 24 C.W. M. 211 : W. R. 327; 17 
W R. 376; 9 W. R. 312; 9 C L. J, 265; 26 C. 792; 
20 O, W. N. 636 Ref. (Chatterjea and Pearson JJ.) 
Nazir Ahmed Chaudbury v. Secretary of 
S $TATE. 26 C. W. N. 913 * 35 C. L, J. 580 : 

^4 1 (1922) Cal * 337 : 69 I C. 74 

" V ; Oudh — Bankati brit —Birtias if have 
under proprietary right ; 

t In Qmjb^heire exjLst various kinds of birts, the 
^ncidenf &• of each r of which differ frqm those of 


LAND TENURES. 

The pottah of the birtias in this case expressly 
declared that the grantor had given the land of 
the village to the grantee to get it cultivated and 
populated. It was for the purpose of clearing the 
jungle, making the land fit for cultivation and 
bringing in raiyats which carried with it the duty 
of sinking wells The birt-holder was to enjoy it 
free for five or six years. A comparatively small 
but gradually ascending rent was fixed for the years 
1210 tol214 in proportion to the increasing produc- 
tiveness of the soil. After 1214, he was to pay 
the revenue to the sarkar prevalent in the Taluqa 
the daswant being a deduction in the nature of a 
rebate. The rent of the tenure could not be 
capriciously enhanced by the Taluqdar as the 
assessment of the jama was to be in accordance 
with the rate prevalent in the Taluqa : 

Held , in view of the above and other circum- 
stances of the case that the judicial Commissioners 
were right in holding that the grantees had 
under-proprietary right m the village. (Mr Ameer 
Ah ) Raja Mohammad Abul Hasan Khan v. 
Lachmi Narain. 26 C W. N. 249 : 

(1922) P. C. 41 (P. 0.) 

Oudh — Biswi — Paramsa na—What are 

— Extinction of right to redeem — Effect of. 

Biswi is a kind of under-pioprietaiy tenure 
arising out of a special class ot mortgage by 
the proprietor to a cultivator of the latter’s hold- 
ing for a sum of money paid as consideration. A 
low rent representing the difference between the 
full rent and the interest or the money is reserved 
to the mortgagor — This is known as paratnsana. 
The extinction of the right of redemption of a 
mortgage of this kind does not destroy the right 
of the mortgagor or his successor to claim the 
paramsana as rent ( Kanhaiya Lai , J C.) Sat 
Deo v, Jai Nath. 9 0 L, J. 141 : 

4 U. P. L, R (0. C.) 43 ; (1922) Oudh 75 : 

67 I C. 808 

— Oudh — V nder-ftoprietai y rights — Res- 
toration of — How proved , 

The letters of the Government of India dated 
the 10th and 19th October 1859, which form the 
First Schedule to the Oudh Estates Act, have not 
in every case restored all under-proprietary rights 
which existed before the annexation of Oudh. It 
must be shown that the right has been recognised 
by the Government after the date of Lord Canning’s 
proclamation, either by an entry in the settlement 
records or by a settlement decree or in some dfftfer 
way (22 O C. 201 and I.L.R 12 Cal.. 1 referred 
to.) (Daniels, J C.) Mahommad Rashidu'ddin 
Ashraf v. Ram SUKH. 24 0. C. 342 : 6£I. CU514. 

Patnidar — Intermediate tenure between 

patni and darpatni. See (1921) Dio. Col, 706. 
Nilambar Ghosh v , Mir Mohasanuddin 

67 I. C. 105. 

Patni— Power of Zemindar to create a 

tenure intermediate between, patni and Darpatni. 
Set s (1921) Dig, Col. 706. Madhu Sudan Saha 
Chaudhuri v. Debendra Nath Sarkar. 

eel. c.200. 

—Service tenure — ■ Karamkari and A&im- 

ayavatia tenures- -Inalienability and forfeitabttity 
— Custom— For fei ture— Waiver, evidence oft >4 
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Karamkari and Adiraayavana tenures are no; 
inalienable by custom in South Malabar and the 
jenmt is not entitled to forieit them on alienation. 

The burden is on the landlord to prove the cus- 
tom of mal enabiluy and torfe tab>lity of such ten- 
ures. Evidence relating to Pravarth’auubhavam 
grants which are giants for the performance of 
future services is inadmissible in considering ihe 
question of the existence or otherwise of the custom 
of inalienability and forfeitabdity as the resump- 
tion of Pravarthianubbavam grants arises under the 
general law i sell and not from any special custom. 

A right of holding on alienation and even in- 
alienability of it cannot be ini erred from the meie 
existence of a right of escheat m the landloid on 
failure ot the grantee’s heirs. 

Where resumabiiity does not follow inalienability 
the right ot resumption and re-entry on alienation 
must he expressly g»ven. 

Prtma facte alienation of a portion of a holding 
will offend aga nst the rule of mahenab lity if 
there is one and unless it can be shown that under 
the very custom which imposes the rule of in 
aleuability the rule does not apply to partial 
alienations A partial al enation will be sufficient 
to work a forfe ture. 

Ignorance on the part of the alienee of an 
inalienable holding as to the inalienability and 
forfe tabtliry of such a tenure cannot raise any 
estoppel against the landlord if he was m no way 
responsible for such ignorance ; nor can the fact 
that the landlord d d not exercise his rig it of en 
forcing forfeiture in the case of previous aliena- 
tions ( Ayling and Krishnan » JJ ) Zamorin of 
Calicut v , Unikat Karnavan Samu ^air, 

15 L. W. 164 : (1922j Mad. 290. 

38 M. L J. 275 : 27 M L. T. Ill : 

55 I» C. 380. 

— Sir land — Alienation by co-sharer — 

Effect. 

A co-sharer cannot alienate permanentlv the 
Sir which is recorded separately in hts name tor 
purposes of cultivatio i~ Revenue Courts have the 
rig >t to declare such leases inva'id ( Fremantle , 
J. M.) DUK.ii Koeri v. Loknath Singh 

X. R 3 A. 225 (Rev) 

jt^ASE— Construction — Absolute right — Use 
pf technical expressions— Haslan bad haslan — 
Ba qaemii qatm. 

A lea^e recked that the lessee was to be in 
possession of the village leased ha qaemn qami 
'of the lessor, field, that the »nte .tion was t<» 
confer an absolute estate subiectto the lia J ility to 
pay annual rent. The use of ihe words Nasla** 
bad naslan without more shows an intention to 
convey an absolute estate U C 29t5 Ref. IVazir 
Hasan , A /. C.) LachhmaN Das v . Bhagwant 
Ram. 65 I. c. 707. 

Construction — Agreement among 

co-owners to remain in possession by rotation 
—Not a lease — Registration unnecessary. See T. 
P. Act, Ss. 105 and 107. 9 0. L, J, 184 

Construction— Building lease— Presump- 
tion of permanency. 

* A lease^ of laud measuring 4 bighas for erec- 
tion of buildings, etc, provided that the lessee was 
to pay an annual rent of Rs, 180 at the rate of 45 

Y— 46 


LEASE— Construction. 

Rs per bigha and also Zemindari dak cess and 
ther cesses legally payable from the Bengali 
year 1302. On a question arising as to the con- 
struction of the lease, Held , that the lease was 
one irom year to year at an annual rent 
of Rs 45 per bigha and though the lessees had 
power to build, yet it could not be construed to 
be a perm ment lease. Though the fact that a 
lease is for building purposes raises a presump- 
tion that it is a permament one, yet such 
presumption cannot outweigh the terms of the 
lease itself [M\ller % C. J. and Mulhck , /.) L. E. 
Ralli v. A. H. Forbes (1922) Pat. 209 : 

3 Pat. L. T. 467 : 4 U. P. I. R. Pat. 43 : 

(1922) P. 258 : 67 I. C. 744. 

Construct’on— Concurrent leases — Land- 
lord granting a lease before expiry of the term. 
See (1921f Dig. Col 70 7 JoharMull Bhutra v. 
Bhupendra Nath Basu, 67 I. C. 108. 

Construction — Execution of lease after 

the commencement of the agncultural year — Re- 
lation back. 

Pnma facie an instrument takes effect from 
{he date on which it is executed. But if it is 
shown that the agreement was actually made 
at or before the commencement of the year but 
there was delav in executing the formal instru- 
ment embodying it of which a reasinable explana- 
tion is forthcoming, then effect should be given 
to what is sh wn to be ihe clear intention of the 
paries, ( Hopkins S. M and Fremantle , J. M % ) 
Jai Singh v . Thakur Sujam ^ingh. 

1. R ,3 A. 202 .4 U P. X. R (B. B.) 82. 

Construction— Lease for seven years — 

Breach of condition — Acquisition of occupancy 
right— Right of re entry, 

A seven years’ lease gave the zenvndar a right 
f reentry on the faihn e of the tenant to carrv out 
the otdinarv conditions contaii ed therein. Held 
that the lease was a seven years’ lease and bar- 
rel the acquisition of occu">ancv rights bv the 
tenant. {Hopkm<; o M and Fremantle , /. M ,) 
Durga v. Bahadiur Singh. 

X. R. 3 A. 510 (Rev.) 

Construction — Kabuhyal — Provision 

for payment of salami — Involuntary transfer— 
Covenant against alienation 

A kabnliyat s^pula^ed that at every transfer a 
certain salami should be paid. The tenure in 
t espect of which this kabulivat was given was 
sold in execution of a money decree, Tbelwd- 
lo^d subsequently sued for recovery of the stipulat- 
ed salamu 

Held, that the covenant d ; d not cover an in- 
voluntary sale. A condition in a lease restrain- 
ing transfer is not applicable to a case of involun- 
tary transfer unless there are words m the 
covenant which clearly make it applicable to such 
a transfer. 

The transfer in execution of a money decree 
cannot be treated as on the same footing as a 
voluntary sale. 42 C. 172 foil 21 C. W. N. 117 
[N ewbould and huhrawardy, JJ,) KuMiR MbN- 
Matha Nath Mitra v. Chuni Lal Ghose. n 
I 26 0. W. N. 178 : (l022)i Ual. 96 
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LEASE — Construction, 

— Construction — Provision for additional 

rent — Special occasions - Durbar 
Where a lease of a house in Delhi contained a 
clause authorising the tenant to sublet and 
provided that if the tenant sublet the whole or a 
portion of the house to any chiei for •‘Durbar/ 
occasion the tenant should pay 25 per cent of the 
rent received from such Ch’ef in lieu of the rent 
reserved by the lease. Held, that the intention of 
the parties was that the clause regarding payment 
of 25 per cent, of the tent received from a chief 
should be operative on special occasions when 
there was a competition for house accommodation 
in Delhi among ruling chiefs, and that the clause 
‘did not refer to isolated visits of individual 
chiefs. Whenever an occasion arose to which the 
clause was properly applicable, the tenant was 
bound to pay the landlord 25 per cent of the 
money recovered from a chief without deduction 
of any commission or other expense incurred bv 
the tenant. ( Abdul Raoof and Campbell , JJ.) 
NaUrang Ahmed v, Basheshar Nath. 

32 P. L. E. 1922 (1922) Lah 155 : 65 I. C. 115. 

Construction — Rent — Provision for 

payment tn kind — Fixing oj money value — Rights 
of landlord. 

Where a lease provides for the payment of rent 
in kind and also fixes the approx mate value of 
the produce, it is open to the landlord to realise 
the market value oi the produce. He is not 
confined to reluct his claim t^ the approxima e 
value of i lie produce specified in the lease deed 
37 C. 626 foil. [ Ross , J .) Jitendranash Chat- 

TERJI V. JHAKU MANDAR. 

3 Pat. L T 4u6 . (1922/ P. 4 : 66 I. C. 780 

Construction Right to build — Bonn 

danes and area C onfhct — Effect of. 

The‘ faht that he lessee was g ven pos^sion 
of an are t of la »d 'ess ban thi gran ed b»- th* 
lease does no jus’its hiN encroaching on oth-r 
land o the lessor outside the area s ecf ed in 
the bound tries. The .'o lion of a le ise go.e n ng 
the lessee's r ght to build was as fol'ows* 

“ you shall not be cmnpe eat to make big e\ca\ a- 
tions but >ou shall oq compe ent t> const uct 
pucci wad, pucca priyy and pucca phn.h of tue 
*tin ghur." 

Held, that read ng 'he clause as a whole, it was 
the inteu ion of he nar ies hat ihe ] ssee’s right 
to er^ct permanent sb uctures sho »ld be limited 
to those s lecified in the condtim and iha this 
poo$i r ton am >unted to a pro ubition to bjild am 
p r her Structures t ‘•an > hose expi esslv mentioned 
'ffiOwbould and Cuming, JJ .) DinanaTH Das v. 
Gopal Chandra Das, 67 I. 0, 90, 

■ Covenant for renewal — Option not stat- 

ing terms of renewal — Presumption, 

v c Where there H a covenant for renewal, if the 
‘dpttbh “does not state the terms of the renewal 
the new lease would be for the same period and 
mmW& same teems as the original lease in respect 
jjof^l^ithe essential conditions thereof exeestas to 
ferhewat itself 20 C. W. N. 948 j 
4^l{MmWrfet ynd,i?aitton t JJ.) Gurufrasanna I 
Bhattach$ryya v^'Madhusudan Ghowdhury. 

uM&mcncwm m j, 87 i; c/ 824 . 1 


LEGAL PEACTITIOEEE. 

-» Forfeiture — Relief against clause — 

Nullity , 

A mokuran lease granted before the T, P, Act, 
contained a clause that if default were made in 
the payment of 3 instalments of ren , the lease 
should be null and void. Held , the clause’ 
w ts otle of nullity, but as there is no distinction 
between cluises of lorfeiture and nullity in India 
even though t ie T, P, Act m iy no m terms anply 
coui ts have power to relieve against forfeiture, 
( Das and Adamt , //,) Hiranandhan Ojha v , 
Ramdhar Singh, 1 Pat. 363 : U922) P 528. 

— r Mourasi Mokurari — Fixed rate of rent 

— Consent decree agreeing to pay enhanced rate 

— Effect of. 

Where under a mourasi mokurari lease, a 
permanent, transferable and heriable tenancy 
was created at a permanent rate of rent, and 
sometime after a consent decree was passed in a 
suit according to which the tenant agreed to pay 
an enhanced rate : 

He'd, this did not destroy the tenancy or 
c uoersede the original tenancy or desLov the 
transferable character o ( the tenancy {Mookeriee 
and Cuming , JJ ) Prionath G -»OSE v SURENDRA- 
nath Das. 26 C. W N 657 : 35 C L J. 440 ; 

(1922) Cal 511. 

Tenancy from year to year— Re-entry 

under ce*tain circumstances— Lessee if can be 
entitled even otherwise. See Agra Tenancy 
Act, S. 11 (a), 4 U. P L. E 18 (B E), 

Term fixed— Putra Poutradi San tat ht — 

Meaning of — Collaterals if excluded . 

Wher a lease for forty years was granted to a 
nerson and his fut> a poutradi santathi , and the 
lessee died before the expiry ot the full f erm, 
leaving no lineal descendants, but only collaterals; 

Held , the words "putra poutradi santati" when 
appearing In a will convey an absolute estate of 
inheritance, alienable and never resumable, unless 
m a particular case some custom were proved 
which would exclude the ordinary law 7 Cal. 304 
(P.C ) and 31 Cal 56L followed. v - 

There is no difference whether such words 
he found in a will or lease, and as the properties 
were leased absolutely for 1 40 years* it parses to 
the collate! a!s on the death of the original lessee. 

1 Macetod C /. and Shah , J ) Chandmal 
Kesarmal V Vi^hvanath Balvant Somoni. 

24 Bom. L. E 300: (1922 Bom. 45 : 67 I C. 23<j. 

LEGAL PE ACTITIONEE-— Advocate — Barrister — 
Authority to bind client by compromise See 
(1921) Dig. Col. 907 Haroon v Eb rahim, 

64 X. C. 528. 

— Advocate — Compromise of litigation — 

Powers of. 

In the absence of express authority or consent 
on the part of the client to a compromiser an 
advocate in Burma has no power to compromise 
a suit in Which he is engaged, * ’ ‘ 

- Thereds no distinction in this respect between 
an advocate to act only as counsel and one to act 
both as counsel and solicitor. 13 A. 272, 21 M< 274. 
,-ref. {Mpung Kt n y J.) JJ. f\ O, Yeik 2 ;, Ba Khaing 
,|_ £ 72 viX fc'” : : z J* 
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LEGAL PBACTITIOffEB. 

Advocate — Powers of compromise— Fai- 
lure of client to repudiate tn time — Effect of 
acquiescence — Poweis of court to set aside 
consent orders. 

Express authorly is not needed for a counsel 
to enter in»o a compromise within the scope of 
the su't Where tnere is a limitation of authority 
and that limitation is communicated to the other 
sidti, consent by counsel outside the limits of his 
authority would be of no effect — But the position 
is one of difficulty where the limitation is 
unknown to the other side or when counsel acts 
on instructions as to a compromise under a mis- 
apprehension and not in exercise of that authority 
which is vested in him as an advocate of the 
party to the litigation — Principles as laid down 
in English cases re; erred to. 

Where a consent orde^r was passed in the pre- 
sence and with the sanction of the client and he 
acquiesced in it for a long time, and long after 
the drawing up of the order, he changed his 
mind or found it impossible to comply with the 
terms thereof. Held , a proper case had not been 
made out for lecemng the order. 

The court undoubtedly has a very large dis- 
cretion in the matter before the order is actually 
drawn up and perfected, but there is no such 
discretion where the order has in fact been drawn 
up and perfected. {Das and Buckmll JJ .) Nilmoni 
Choudhury v . Kepiar Nath Daga. 

1 Pat. 480 : 3 Pat. L T. 371 : (1922) P. 232 : 

• 67 1. C. 96. 

Aibitration— Authority of pleader to 

submit case to at bi’ ration— No power to revoke 
appointment of arbitrator made by parties and 
substitute another. See Arbitration. 

65 I. C. 879. 

— Counsel — Duty of . 

. It is incumbent on counsel to see that their 
clients are properly represented when the’r case 
is called on for hearing — If a counsel is unable to 
appear himself he should arrange for another 
counsel to take the brief for him. ( Abdul Raoof 
and Martineau , JJ.) Saif Ali v Chiragh Ali 
Shah, 68 I. C, 785. 

— -Defamation — Suit for damages— Words 

u&ed during argument — Immunity from liability 
— English and Indian law/ See Tort— Defama- 
TON (1922) Pat. 85 

— -Deputy of— Effect of service on. See C 
P. Code, 0.3 R. 5, 9 0.L. J 170 

Duty of— Acceptance of vakalat—Duty 

to appear . 

When a pleader accepts a brief it is bis duty 
to attend to his client’s interest throughout the 
proceedings in the case unless his appointment be 
determined with the leave of the court by a writ- 
ing signed by him or his client and filed in Court 
{ Lyle i A . J. C, ) Sheo Laiq Singh v Ausan 
Singh 25 0, C. 40 : 9 0- h J. 170 : 

67 I- C. 554 

—Duties and obligations of — Towards 

clients and towards soctety. See Lfgal Prac, 
Ac^ S. 13. . 26 C. W. ff. 580. 


LEGAL PBACTITIOffEB. 

Enrolment of — Proceedings— Nature of. 

The proceedings relating to emolment of plea- 
ders are purely a dm mist ra ive and not judic al. 
[Dawson MtUcr , C. and Mnlltck and Jwala 
Prasad, JJ.) Sudhansu Bala Hazra, In ie 

1 Pat 104 . 3 Pat L. T 69 : (1922) Pat 97 : 

(1922) P 269 : 64 X. C. 636. 

Misconduct — Alteration of deed after 

execution — Evasion of stamp duty. 

Where wnh a view to avo d paying a penalty 
as required by the stamp law, a sol citor altered 
a deed materially, alter its execution, he was 
struck off the rolls, [Loid Sumner) A Solicitor 
In the Matter of 

31 M. L. T. 107 (P. C ) 

Professional misconduct— Power to take 

action— Power ot Dt Judge to initiate proceed- 
ings in respect ot nusconduct in subordinate 
court. See Leg. Pract. Act, S. 4. 

35 C. L. J. 520. 

Professional misconduct — Unfounded 

imputations m open Ccurt against the ia'rness 
and impaitUl'ty oi thepresuing Judge — Duty of 
pleaders towards their client and the Court. See 
Leg, Pract. Act Ss. 13 and 14. 

27 0 W. W. 28* 

— Right to appear — Powers of District 

Magistrate over private pleaders — General direc- 
tions to Subordinate Magistrates — Revision. 

A District Magistrate has no power to issue 
genera] directions to his subordinate Magistrates 
to allow a person to practice as a private pleader 
in their courts. If however a particular pleader 
is aggrieved by any order of ihe D stiict Magis- 
trate or other magistrate refusing to hear him be 
can apply in revision to the H gh Couit {Oldfield 
and Devadoss, JJ.) Nagasami I\er, In re. 

16 L. W. 879. 

Vakalatnama — Exparte decree — Appli- 
cation to set aside — Pleader appearing in the suit 
not required to file ire.h vakalatnamah, See 
C. P Code, O. 9, R. 13. 

24 Bom. L. B. 744. 

When can act — Effect of accepting 

vakalat — Duties and obligations of. 

Per Sanderson , C.J. The acceptance of a 
vakalatnama wh’ch is much more than an autho- 
rity to act bv a pleader enfails a- duty upon 1 him 
to attend the court on the day fixed for the 
hearing or at least to make arrangements with 
other pleaders to took to the cl ent’s interest. 

A pleader cannot divest himself of the duty 
arising by the acceptance of vakalatnama With- 
out leave of court He is bound io give reason- 
able notice to the client so as to afford hun an 
opportunity of obtaining other legal assistance. 

Per Woodroffe, J : — When a Person becomes a 
pleader he becomes an officer in a judicial svstem 
in which his position, rights and duties and the 
-authority to which he is subject are detei mined. 
. If he has a grievance he must seek the remedy 
trom the adroimstratwe authority concerned— It 
follows that he cannot ioin in an action tQbay 
eott a court cr any particular judge. 
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LEGAL PRACTITIONER'S ACT, S. 6. 


LEGAL PRACTITIONER’S ACT (1819), S. 13. 


It is open to any pracbtr’oner for reasons per- 
sonal to himself to refuse to practice in anv 
particular court, but he must, it he has accepted 
a Hriefi discharge himself in the proper manner. 
What would be a lawful excuse considered. 

Mere acceptance of a vakalatnama does not 
bind the pleader to appear in every dav of the 
proceedings there are special terms affecting 
the matter. The acceptance of a general vaka- 
latnama ’s sufficient to start the ca^e against h>m. 
and if there was any soedal c ntract the burden 
of oroving ttrs, as a matter specially within hi, 
knowledge, is on the pleader. 

If a pleader sbpula’es for fees before he do.-s 
any work, he is not bound to do the work w th- 
Out payment — But *f he accepts a vakalatnama 
wyhout such stipulation, he must proceed to re- 
present him even though unpaid, until he is 
properly discharged. 

Per Mookerjee, J A pleader who has accept- 
ed a vakalatnama and filed it in court is ordi 
narily bound to appear and conduct his case in 
the absence af an agreement totheco trarv. If 
he fads to per orm this duty he must be readv to 
just fv h’S conduct by proof that the client failed 
to fulfil an implied term of the agreement such 
as the advance payment of fee, etc. 

H*s liability continues till he has discharged 
himself by recourse to the appropriate procedure. 
This is not a matter solely between the pleader 
and the client. 

Failure to appear renders him liable to d’sri- 
plinarv action by the court. What would be 
justiiyiug reasons for absence considered. 

Fresh vakalatnama is not necessary to entire 
the pleader to appear in proceedings subsequent 
to decree. ( Sanderson , C. /. Woodroffe and 
Maakerjee, JJ.) Emperor v. Rajani Kant Bose. 

49 Cal. 732 . 35 C. L. J. 358 : 26 C, W. N. 589 


LEGAL PRACTITIONERS ACT (1879). Ss. 6, 7, 8— 

Women, if entitled to be enrolled as pleaders. 
Women are not entitled to be enrolled as plea- 
ders of courts in Ind a 44 Cal. 290 f .11. ( Dawson 
Miller C. J . Mullick and Jwala Prasad , JJ % ) In 
re Sudhansu Bala Hazra. 1 Pat. 104 : 

3 Pat, L, T. 69 : (1922) Pat. 97 ‘ (1922> P. 269 * 
64 I. C. 636. (F B.) 


-S. 13 — Boycott of courts— Duties 


anc 


obligations oj pleaders 
Per Sanderson , C. 7.:~ -If a pleader in pursuan 
ce of a concerted movement to boycott the courts 
deliberately abstained from amending it, he i 
guilty Of a course of conduct which cannot h 
justified or tolerated. 

Readers have duties and obligations to thei 
clients in respect of the suits and matters entrus 
ted to them. It is an equally important duty an< 
obligation on them to co-operate with the emu 
in the orderly and pure administration of justice 
If a pleader has any complaint against an; 
Subordinate Judge, he has two courses open ti 
fed make a representation to the parti 

°L t£> the W & h CQUrt - Sanderson 
1C. 'J^MJoodroffe and Mocker] ee , 77.) In th 
matter of Iakmi Mohan Barari 

• 1 N; 580 ; 35 C. L. J. 403 


S 13 — Re-admission — Procedure . 

The High Court has power to reinstate a legal 
practitioner who had been dismissed tor mis- 
conduct of any description. Before the Court 
should exercise such powers it should be clearly 
convinced not by mere protestations of repen- 
tance or regret but by actual fac s that the delin- 
quent has refo med his character and has for a 
sufficiently long period acted in such a way that 

e can be trusted to act. in future as a worthy 
member of an honourable Profession. The pro- 
pel course is for the petitioner to apply to a 
Bench presided over by the Ch ef Justice and ask 
for a rule m the matter. The Bench over wh ch 
he presides can then, if a pntna facie case is 
made out, direct ihat a rule be issued and call 
upon the Government Advocate to show cause 
why the pe i f toner should not be leinstaied The 
matter would »hen come up before a Bench 
saemally const 1 uted and the case wnuM be 
determined by that Bench 12 Cal L. J, 625 Foil. 
{Vhllcr, C, 7 . and Mullick , 7.) Matht t Ra P asad 
In re. (1922) F 604, 

S. 13 (b) and (f) — Applicability of —Disci- 
plinary action against pleader. 

Where a pleader after accepting a Vakalatnama 
and before it has been properly revoked or termi- 
nated, fails to appear m Court without justifi- 
Ca f iou, he is liable to the disciplinary jurisdiction 
of the High Couit. 

Per Sanderson C. J. : The fact that the report 
of the munsit and the reference of the Judge do 
not agree, does not render the proceedings im- 
proper. 

Per Woodroffe , J The evidence must esta- 
blish the petitioner’s guilt beyond all reasonable 
doubt. 

Proceedings fail under S 13 (b) in so far as 
they involve neglect of duty towards the client in 
accepting a vakalat and without excuse not 
fulfilling the duties ; under S. 13 (f) in so far as 
the conduct was directed against the court by 
abstention from attendance on account of 
“ Hartal.” 

Per Mookerjee J. : The test to find out whether 
the conduct of a pleader falls within the Act, is to 
consider whether the misconduct is of such a 
discretion as shows him to be an unfit or unsafe 
person to enjoy the priveleges and manage the 
business of others in the capacity of a pleader, 
t Sanderson , C. 7 , Woodroffe , and Mooker i jee t , JJ J 
Emperor v . Rajani Kanta Bose. 

49 Cal. 132 : 26 C. W . N 589 : 35 C. L, J. 356, 

Ss. 13 (W (f ) and 14 — Misconduct — Impu- 
tation of prejudice to presiding Judge. 

A letter written by a legal practitioner imput- 
ing racial an'ipathv to a judge and charging him 
with having allowed such feelings to influence 
him in passing unfavourable orders to the practi- 
tioner constitutes misconduct A belated anology 
in the High Court was held to be insufficient and 
the pleader was suspended from practice for 3 
months. ( Broadway and Marhneau . 77.) Khe- 
waja Fakharuddin In the matter of. 

67 I. C. 504 . 23 Cr L J, 408 

"7 Ss. 13 fc) and (f) and 14 — Legal ptteti- 

tionef- — Additional District Magistrate— Power 
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LEGAL PRACTITIONERS ACT (1879), S. 13. 

to report to High Court regarding misconduct of 
pleader — Imputation against the fairness and 
impartiality of the Magistrate. 

An Additional District Mag’strate appointed 
with all the powers of a District Magistrate is a 
C^urt Subo d nate to the High Court within S. 14 
of the Legal Pra'ttt*one r s Act and ts competent 
to draw ui a charge and report the professional 
misconduct of a pleader appearing before him in 
acriminal case before him. Toe correct procedure 
is to forward the reoort through the Sessions 
Judge to the High Court. The High Cmrr uia*' 
and ought, in a proper case, to take action even 
wi ho it the mterventi )n of a Subo’ dinate Court 
in mi’ters rela ing to the misconduct of olead rs 
A pi eider wio m Pees u lfounded im u ations «n 
Court against fhe fairness and impart bihty of the 
tribunal in a pending trial, is guilty of profes- 
sional misconduct within S 13 (b) and (f) of the* 
Legal Prac it oners Act. Pleaders have a duty 
not only towards their clients but also towards 
the Court of w uch they are officers and is part of 
their duy to cooperate with theCourt n trie pure 
and orderly administr ition of Just ce- ( Sanderson , 
C. J. and Richardson . 7,) Mahendra Lal Roy 
In re . 27 G. VJ N 88 

S. 13 (f) — Pleader — Professional miscon- 
duct— Organised resistance to unpopular tax — 
Security . 

8, 13 (f) of the Leg. Practitioners Act is not 
confined to acts done in a professional capacity 
and where a pleader was guihty of organising a 
determined resi-tance tithe payment of a ax 
w-ih the result that he Magisterial authorities 
bad to bind him over to keep the peace, there is 
sufficient foundation for disciplinary^ iction undei 
S. 13 of the Leg. Prac. Act. ( Lord Buckmaster) 
Shanker Ganesh Dabiar v t Secretary of 
State for India 31 M. L. T 192 . 

49 Cal 845 : 44 M. L. J. 32 : 18 N. L R 176 : 

(1922) P. C. 351 : 49 1. A. 319 (P. C.) 

S. 14 —Nature of proceedings under — 

Object of section— Written statement put m. 

Per Sanderson , C. 7. S. 14 of the Leg Prach 
Act was probably provided for the purpose of 
giving the High Court the benefit of the District 
Judge's opinion and also as an additional protec- 
tion to the person, whose case might be under 
cons deration. The fact that the District Judge's 
opinion differs from that of the Munsif does not 
render the proceedings improper. 

Per Woodroffe, J. — The proceedings under the 
section are quasi criminal in the sense that they 
may result in penalties— Quaere whether the plea- 
der cm be examined on oath ? 

It is open to the pleader in such a case to say 
nothmg, give no explanation, adduce no evidence, 
or refuse to be examined on oath Though it ts 
legally open to him to do so, it is neither a pro- 
per nor wise course. The onus is on the party 
making the charge, but any explanation offered 
may be taken into account 

Per Mookerjee , J —Proceedings under the sec- 
tion are not of a criminal nature, though it is un- 
doubtedly a judicial proceeding, The ! r object is 
to preserve the puritv of courts and the proper 
and honest administration of the law. Fair notice 
and opportunity to be heard must be given. 


| LEGAL PRACTITIONERS ACT (1879), S, 14. 

If he submits a written statement, the Court is 
bound to take *t into consideration But it ts not 
obligatory on the Court to rule out all conceivable 
hypotnetical grounds which could have been but 
had not be^n set up in answer. 

The ul imate decision is always with the H ? gh 
Court and the divergence of ooimon between the 
lower courts does not affect jurisdiction, {San- 
ders en C 7, Woodroffe and Mookerjee , 77.) 
Emperor v Rajani Kant a Bose. 

35 C. L. J. 356 : 49 Cal 732 : 26 C W. N. 589. 

S. 14 — Pleader — Professional miscon- 
duct in Subordinate Court — Power of Dt, judge 
to inquire — Power of High court to quash pro- 
ceedings. 

S. 14 of the Legal Practitioners' Act empowers 
any court in which a pleader practices to consider 
a ch irge of misconduct made against hi n in such 
court and the section does not limit the consi- 
deration of a charge to the court m which the 
misconduct is afiejed to have been committed. 
Consequently it is open to the Dt Judge to insti- 
tute proceedings under the Act against a pleader 
in respect of his misconduct in a Subordinate 
Court (1921) P L R, 188 Ref 

If on the f *cts charged, there is no ground 
for proceeding under the Legal Practitioners 
Act, the High Court can quash the proceedings 
under the Act. 

Per Mookerje 7: S U'of the Legal Practi- 
tioners Act does not specify the nature of the 
materials upon which t ie court concerned may 
take action. If the proceedings are instituted 
there must be an enquiry and supported by legal 
evidence. 15 C. 152 Ref. The charge must be 'or- 
mulated with precision so as to enable the legal 
practitioner, to meet the alleg itions ag linst him 
(Sanderson. C. 7., Woodroffe and Mukerjee, 77.) 
Re Rabindra Nath Chatterjee. 

49 Cal. 850 : 35 C. L. J. 520 : (1922) Cal. 484 : 

67 I. C. 995. 

Ss. 14 and 13— Reference by appellate 

court— Statement on behalf of a party whose 
brief the pleader does not hold . 

The High Couit would exercise its disciplinary 
jurisdic’ion even though the reference under S 14 
with regard to alleged misconduct of a pleader 
is not made by the trial Court where the 
occurence has taken place but by the appellate 
court which has no power to refer it. It would 
be necessary however t^at the High Court should 
make an enquiry. What the nature of that enquiry 
ought to be is clearly a matter for the discretion 
of the court Though the attitude of forgetful- 
ness taken by the pleader perhaps to shield some 
of the parties was reprehensible and sus icious, 
the Court not having been satisfied that he was a 
party to a fraud, no extreme steps were taken. 
[Miller, C Mulhck and Jwala Prasad. J] .) 
Banamali Das In re, (1922) P. 608 (2) 

S. 14 — Vakalatnamah — Acceplance of 

— Bona fide mistake — Effect of. 

It is the duty of pleaders to strictly observe the 
rules relating to the acceptance of Vakalatnamahs. 
Where a pleader through a bona fide mistake ac- 
cepted a vakalatpamah believing it to have been 
executed by the executant and the court accepted 
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his explanation and warned him to be careful in 
future, the ends of justice would be met thereby 
and proceedings need not be started afresh 
{Sanderson, C. /. and Chotzner , J.) Jnanendra 
Kumar Chowdhury In the matter of. 

(19 22) Cal. 178 ; 65 I. C, 417 : 23 Cr. I. J. 65. 

S. 28— Suit for fees — Oral agreement 

—If maintainable — w Amount ” if to be fixed. 

Where a suit by a pleader for fees against bis 
client is based on an agreement, he cannot succeed 
unless the agreement is both in writing, signed 
by the party to be charged and filed as provided in 
S. 28 of the Legal Practitioners Act. The ‘amount' 
referred to in S. 28 need not be a fixed sum. 
(Greaves, J.) Beacharam Lahiri v Sudebi Dasi 
26 C. W. N. 709 * 67 I. C. 874 

S 36 — Tout — Proceedings against — 

Procedure— In egularity — Power to interfere — 
High Court , 

In proceedings to declare a person a tout under 
S 36 of the Legal Practitioners Act, it is not 
necessary that there should be a petition. The 
Court can act on evidence of general repute 
provided an opportunity is given to the alleged 
tout to rebut the evidence against him audio 
place his case before the Court. 11 C. L. J. 613 
Rel. The High Court has powe^ to mterfe e 
with an order of trie court below in proceedings 
under S. 6 of the Legal Practit'oners Act 15 C 
W, N, 1000 ; 4 C. W N. 36; 1912 M. W. N 959, 
28 1 C, 918; t>2 I C 829 Rel. (Venkata subb i 
Rao , j.) Varadachariak v , Kalyanasundaram 
Aiyar. 161 W 795. 

7 S. 41 Cl. (3) — Proceedings under the 

Act — Conviction by Magistrate for an offence 
under S. /53 A, I.P.C . — Case, if can be re-oppned 
— Offence involving moral turpitude — Penalty. 

Where proceedings under the Act are initiated 
against a practitioner on the strength of a con- 
viction by a Magistrate under S. 153 A I. P. C. 
it is not open to the praebtioner to show that the 
conviction was not justified on the evidence 22 
A. 19 foil. Moral turpitude is always involved in ] 
the commission of an act which comes under 
S. 153 A, I. P. C, and a practitimer convicted of I 
the offence should be dealt with by the Higi 
Court in the exeicise of its disciplinary jurisdic- 
tion- In this case the High Court ordered the 
name of the Advocate to be struck off the rolls 
with the observation that if he wished to rejoin 
the profession at some future time and his 
attitude and conduct be favourable, his applica- 
tion would be considered by the Court ( Hears , 
C. Banerji and Rafiq, JJ ) In the Matter, 
of an Advocate (T. A. Shervani) 

44 All. 352 : (1922) All. 140 : L. R. 3 A 73 : 

4 IT. P. It, R. (A) 1 20 A. L J. 200 : 

* 65 I C. 560 : 23 Cr. L J. 129 (E. B.) 

LESSOR AND LESSEE — Adverse possession — 
■Case of success ve leases — If different See 
,c ^Adverse Possession. 35 C. L J. 292 

v:r Covenant for possession — Limits of 

^ In the ibsenbe of a contract to the contrary, the 
is ddemed%v contract w»th the lessee that 
tf lbe • fetter reserved by the lease 


LESSOR AND LESSEE 

and performs the contracts binding on him, he 
may hold the property duiing the time limited by 
the lease without interruption. This doctrine 
does not include a case of disturbance by persons 
having no lawful title or right of entry. Like the 
express covenant, the implied covenant protects' 
the lessee against all disturbance by the lessor 
whether lawful or not, save under a right of re- 
entry, but as against other persons it prefects the 
lessee only against lawiul dis'urbance ( Mooker - 
jee , Newbould and Pearson, JJ.) Udai Kumar 
Das v * Katyaini Debi. , 35 C L J. 292 : 

(1922) Cal. 87 : 69 1. C, 126. 

Ejectment— Permanent lease— Right to 

eject person in possession , 

Where a lessor has given a permanent lease, 
he cannot thereafter sue to ejbeta person m pos- 
session of the properties. The subsequent addi- 
tion of the lessee as a party to the suit does not 
cure the defect. ( Pearson , J. M ) Maharajah 
Prabhu Narain Singh v. Bhagwant Singh. 

L R. 3 A. 414 (Rev.) 

Kabuhyat— Construction of — Condition 

about payment of any tax or, road cess - Whether 
includes income tax also— Royalty — Nature of - 
Where a clause m a Kabuhyat ran as follows — 
“In respect of land covered by this Kabulivat or 
any portion thereof or in respect cf coal business 
if any t\x or rond cess be assessed on you by 
Government . 'hen I shall pay V, e same " — Held 
the lessee was liable to make good to the lessor 
*he road cess and the Health Board cess also * 
10 of the Bengal Act (V of 1912.) reierred 
No doubt royahyisone of the sources of the 
•ncome on which the income tax is levied: but 
income tax is a personal tax and, therefore, the 
lessor had ao right to recover the amount of the 
i come tax from the lessee under the above 
clause. 

Royalty represents thelessot’s share of the 
profits msde from the bus ness. (Das and 
Adamt , JJ.) Raja NilkaNATh v. Nibaran 
Chandra. (1922) P. 75. 

Renewal — Provision for— Possession of 

lessee willing to accept renewal. 

Though the pos*tion of a lessee willing to ac- 
cept a renewal of the lease on proper terms is the 
same in equity as if a proper lea^e had been ex- 
executed, it is essential that the covenant for rene- 
wal should be such as to be specifically enforced. 
{Mookerjee and Cuming, JJ., GajenDRA Hath Dey 
v. Moulvi Ashraf HossXin. 27 C W N 159 : 

36 C. I J. 48. 

Rent — Suspension of— Lessee in wrongful 

possession of a portion of the land— Effect of. 
Where there is an eviction by the les,sor or bv 
any one claiming under him or bv his procure- 
ment of the lessee from a part of the land demised 
the entire rent is suspended. Where however «he 
lessee was already in wrongful possession of the 
major portion of ajote and took settlement -of the 
entire jote knowing fully well that a poTion of jt 
was m the wrongfu* possession of a third party, 
Held that the liability ot the lessee to pay r a nt in 
respect of the portion in his possession alieady 
did not depend upon the delivery of possession of 
the other portion which was in anothei's* p ^sses- 
sion. was not a pase of the lessor, putting an 
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obstruction in the way of the lessee recovering 
possession and there was no malafide-> on his pari 
The lessee therefore was not entitled to claim 
Suspension of the entire rent but was li b!e to 
pay p oporiio..ate rent m respect of the port on 
ot the jote m hisp >ssession 19 C. w N 870 Ref 
9 W. R cB2 : 33 M 499 ; 13 C. W N. 702 dist, 
{Chatter jee and Peaison, JJ ) Narendra Chandra 
Lahiri v. Manindra Chandra Nandy 

26 0. W. N. 826 : 67 I C 800. 

Rights of lessee — Voidable lease— Right 

of third parties to challenge — Estoppel — Right 
given by statute. 

The right to interfere with the possession of a 
tenant under a forrrul lease, independently of the 
lessor and in deioganon of his rights, is not one 
oi the natural incidents of a licence which carries 
no legal or equ taole interest in tne soil When 
however a lease is voidable, then the princiole oi 
law to be applied is that the title of the person 
seeking to avo d it *s not a general one ia the 
publ c. and such idle, is not in fact extended to 
any one except (1) t lose who are >n contract 
relations or (2) th >se who have by convention 
between those who are so acquired a t.tle to 
challenge ; or (3) those up in whom by stamte a 
right of challenge is con! ei red. Where the lease 
voidable by the lessor, a suit to have it declared is 
void broug t twe dy years after possess on had 
been taken, a’ter payment of rent and roy^li es 
bad been made, and after great expenditure upon 
the subject of the lease by the less e, could no* 
t be success fully maintained. ( Lo v d Shaw) Alarie 
Joseph Seguin v Anna Therbsa Boyle. 

31 M. L. T. 289 (P. C.j 

Sublease— Liability of sublessee to lessor 

~~No privity of contract — Breach of covenant — 
Damages. 

A sub-lease is not an assignment by the lessee 
and there is privity of estite between the 
lessor and the sub-lessee ; consequently the sub- 
lessee is not liable to the lessor in damages for 
breach of the covenants Contained in the lease 
( Mitra , A. J. C.) Shri Sitaram Maharaj v, 
Narain, 18 N. L. R. 89 : (1922) Nag. 184 

LETTERS OE ADMINISTRATION — Buddhist heir 
— Necessity for. 

It is not necessary for a Buddhist heir to take 
out Letters of Administration’ before he can insti 
tnfce a suit on a mortgage— A succession certificate 
will suffice (Pratt and Duckworth. J J.) Ah Doe v. 
Mi Aung Tha Pru. 1 Bur. L. J 110. 

— Special citatton — Failure to issue — 
Effect of knowledge of application. 

Wherein proceedings to obtain letters of ad* 
minis ration, a person who is emitted to have a 
special citation issued to him is not so served but 
in spite of other knowledge of the proceedings 
failed to intervene, the failure to serve the cita- 
tion cannot form a ground for revocat*on of the 
grant of probate, ( Adamt and Das , JJ ,) Kanhai 
Rout v. Jogendra Bout. 1 Pat. 86 : 

(1922) P. 406. 

LETTERS PATENT— Appeal under — Crosjs objec - 
hons—PfQViS0n$ of Civil, Procedure Code— If 
401 $+-* 


IETTERS PATENT (Bom) CL 12. 

The provisions of the Code of Civil Procedure 
relating to cross objections do not apply to appeals 
under the Letters Patent 2f AU 297 foil. {Mean 
C J ond Bauer ji J.) Mt. PuRNA KU*R v . Man- 
gal Rai. (1922) All. 55. 

Appeal — Questions not raised before 

Bench — If can be raised later. 

Even pure questions ot law ought not to be 
entertained in a Letters Patent Appeal, if they 
have not been raised m the court below. ( Miller , 
C. /. and Adamt , J.) Grant v. Eklal Jha. 

3 Pat L T 387 . (1922) P 171 : 

67 I C. 49. 

LETTERS PATENT (All) Cl 10 -Appeal under- 
Mem orandum of ''ross objection, not maintama- 
ole See C P Code. O 44, R. 22. 

L. R, 3 A. 198. 

el. Judgment— Meaning of — Order 

of single 'indge in appeals under O 43, R. 1, C. P. 
Code — Appealability . 

Asiegardsthe question whether a particular 
adjudication is or is not a judgment within 
cl. 10 of the Letters Patent (All) the test seems to 
he not what is the iorm of adjudication but what 
is its effect in t ie suit or proceeding in w <ich it 
is made If its effect, whatever its form may be, 
and whatever may be the nature of the appltca- 
ton on wnich it is made is to put an end to the 
su t or proceeding so far a*. the court before 
w uch the suit oi proceeding is pending is con- 
cerned. or if its effect, if it is not complied with, 
i- to put an end to the suit or proceeding, the 
^djud cation is a judgment. The word * Judg- 
ment" covers nor merely final orders, but also 
preliminary or interlocutory orders 35 M. 1, 17 A* 
442 Rel. 

As a general working rule there has grown up 
m the Allahabad H’gn Court a practice of re- 
garding those matters whch are mentioned in O, 
44 R. 1 C, P. Code as being generally appealablo 
from a single judge to a Bench. ( Mcars , C. J\ 
and Piggott, J J ) Sadig Ali v. Anwar Ali. 

20 A, L, Jf. 801 

(Bom) Cl* 10 — Pleader — Disciplinary 

jurisdiction - Contempt — Cnticisim of pending 
1 proceedings in cow t, 

Anything done or said which may amount to 
criticism of any proceedings pending in a court 
of jus ice is calculated to hinder the even and 
impartial administration of justice. Pleaders of the 
court are expected to expend their co-operation and 
assistance in the task of the administration of 
justice and the least that could be expected of 
them ip that by their act they will cause no hind- 
rance to the even and impartial administration of 
justice Where pleaders of a court i« publ c 
meeting assembled pass a resolution extolling the 
accused m a pending criminal trial for their self- 
sacrifice and patriotism their conduct is likely to 
influence the veedict of the jury or the court in 
the trial and-constitutes contempt. {Shah, A.CJ\ 
and Cmmp , /.) The Government Pleader v: 
VlNAYAK BALVANT CmNKAR. 

24 Bom. L. R 1049 : (1922) Bom 3$jh 

(Bom.) Cl 12 — Jurisdiction— Adminis- 
tration. sui|.~Parfcition of estate lying outsidelimits 
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of original jurisdiction See (1921) Dig. Col. 711 
Abdul Hussain Adamji Masalavalla v. Maho 
medally Adamji 

(1922) Bom. 443 : 65 I. C. 160. 

Bombay Cl 15 — Judgment — Sanction for 

prosecution under S, 195 L r P* Code , 

It is douot ul whether an order refusing to 
gra vt a sanction to prosecute under S. 195, Cr t P, 
Code, is a judgment within the meaning of cl. 15 
of the Letters Patent. {Shah, A. J ani Crump , J ) 
Abdul Latif Usman v. Haji Tar Mahomed, 

24 Bom l. R. 817 : 63 I. C. 33 : 

23 Cr L. J. 497. 

Cl 39— Judgment — Reference by 

Chief Revenue au thorny — Decision of High 
Court — Appeal. See (i.921) Dig Col. 713, 
The Tata Iron and Steel Company v . The 
Chief Revenue Authority. 64 I C. 931. 

CL 39 -Leave to appeal to the Privy. 

Council — Appeal from order of Division Bench 
refusing an application under S, 45 of the So 
Rel. Act-Appeal See (1921) Dig Col, 713, 
Alcock Ashdown Company Ltd. v. The Chief 
Revenue authority, Bombay. 64 I. C. 9o9. 

— (Cal.) cl,. 1 2— Jurisdiction— Suit for 

land — Agreement to mortgage land outside juris - 
diction— Specific performance. 

Plaintiff advanced in Calcutta sums of money to j 
the deft secured by promissory notes as well as by 
deposit oi tnle deeds of properry outside Calcutta 
The detendant resided outside the jurisdiction. 
The title deeds were with the plaintiff in respect 
of a previous regularly executed mortgage. The 
defendant agreed toiegister and execute a regular 
mortgage whenever called upon to do so but re 
fused to return the money or execute the said 
mortgage and in breach of the agreement de en 
dant attempted to transfer the property to others. 
The plaintiff applied for leave under cl 12 ot 
the Letters Patent to sue the deit. on the original 
side of the Calcutta High Court. 

Held, that a suit for spec fic performance of an 
agreement to mortgage lauds outside the jurisdic- 
tion, is a suit for laud within cl 12 of the 
Charter and accordingly leave cannot be given 
5 Cal. 82 foil ( Greaves , J.) RatanchaNdDhar- 
AMCHAnd v GobiNd Lall DUtt. 

(1922) Cal 328 : 48 Cal. 882 
66 I. C 484 

Cl. 12 — Suit for land-specific perfor- 
mance Land without the local lufisdtctton. 

In a' suit tor specific per ormance of a contract 
to sell a tea estate situate in Assam lnsttUred 
on theOrigraal Side of the Calcutta High Court, 
it appeared that the contract for sale was 
entered into in Calcutta and the price was agreed 
to be paid in Calcutta but the defendant oTdina- 
ri)y resided in Ass im. Held that the suit was 
one relating to land within Cl 12 of the Letters 
Patent and that leave to sue on the original side 
I& ptpperly been granted. 19 Cal, 358 foil. 42 
ref!) Sanderson, C, 7, and Richardson , 7,) 
H^gb&dba. Nath . Crowd hurt v. Eraligon Co., 
Lm 4 " f J (1922) Cal. 443 : 27 C. W, N 65 : 

, ; 49 Cal. 670. 

< <k>NFIRMINCr m * APPEAL. * - - 48-<?aL 882. 


LETTERS PATENT (Lah) Cl. 10. 

(Cal) cl, 15 —Order restoring suit — If 

judgment , 

An order restoring a suit dismissed for default 
is not a judgment within the meaning of cl, 15 of 
the Letters Patent and L not appealable, (San* 
derson, C. 7, and Richardson , 7.) M aha Raj Kis- 
hore Khanna v , Kiran Shashi Dasi. 

49 Cal. 616 : (1922) Cal. 407. 

(Cal) Cl. 15 — Order setting aside abate- 
ment — If appealable , 

A decision wh cb sets aside an abatement is a 
“ judgment *’ within the meaning of cl. 15 of the 
Letters Patent and is appealable. ( Sanderson , 
C. 7, and Richardsan , /,) Sarat Chandra 
Sarkar v. Maihar Stone and Lime Co. Ltd. 

49 Cal. 62 * (1922) Cal 335 ; 

67 : I C. 917. 

Cl. 15 — Revisional jurisdiction— Order 

without jurisdiction by single judge — Letters 
Patent Appeal. See (1921) Dig. Col. 714 Bom- 
kesh Seth v . B iutnath Pal. 64 I. C 689. 

Cl. 15— Judgment — Suit on behalf of a 

lunatic — Application to take the plaint off the 
file — Dismissal of the application— Appeal. 

In a suit instituted on behalf of a lunatic one of 
the defendants apphed for taking the plaint off 
the file on the ground, amongst others, that the 
suit was not for the benefit of the lunatic and was 
an abuse of the process of the Court. The Court 
dismissed the appl cation on the ground that on 
the materials before the Court at that stage the 
Court was not prepared to hold that these grounds 
were substantiated. The defendant appealed : 

Held , that the order dismissing the application 
was not a "judgment” within the meaning of cl 
15 of the Let ers Patent, inasmuch as the said 
I older did not finally decide any right between 
: the parses, it being open to the defendant to 
substantiate the grounds by further materials at 
the hearing of the suit. 8 B. L, R 433 at p 452 
and 23 C. W. N. 1017 Ref. ( Sanderson , C J, 
and Richardson , J.) .qUR Mohan Mullick v. 
NoyaN Man Juki Dassi. 

26 C. W N. 242 : (1922) Cal. 172. 

(Lah) Cl. 10 — Appeal under— New point 

not to be raised . 

It ’s not open to an appellant in Letters Patent 
Appeal to put forward a new case not suggested 
in tne Counts below and claim relief o*» that foot 
ing. [Chevts and Scott Smith 77.) Basant Ram 
v. Mahomed All 4 Lah. L.J. 293 

(Lah) Cl, 10 — Judgment — Order of 

single Judge of the High Court dismissing an 
appeal front an order of remand— Appealability. 

In order to decide whether an adjudication 
should be treated as a # ‘judgment" regard should 
he hid, not to the form of ihe adjudication but to 
its effect upon the suit or other civil proceeding 
in which it was made. If its effect, whatever, its 
form may be and whatever may be the nature of 
the applicat'on on which it was made, is to put 
an end to the suit or proceeding so far as the 
court before which the suit or proceeding is pen- 
ding is concerned, dr if its effect, if not complied 
with, is to put an end to the suit or procee#^g. 
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the adjudication is a judgment within cl* 10 of the 
Letters Patent 8 B, L, R. 433 ; 45 C. Ill ; 41 C. 
804 ; 39 A, 191 ; 35 M, 1 (F. B.) 3 M, H. C, R t 
384 Rel 

The determination of the question whether the 
plaintiff is entitled to bring his suit after the 
laose of 12 years from the date of the mutation 
consequent unon an alienation is a detei mination 
of a right and the adjudication thereon certainly 
affects the merits of the question between the 
parties, more especially when it involves the 
determination of the point whether the defendant 
has acquit ed a prescriptive right of ownership 
to the land in dispute. Where a suit for setting 
aside an alienation of ancestral land is dismissed 
as barred bv limitation and on appeal a single 
judge holds that it is not so barred. Its judg 
ment confirming an order of remand bv the 
lower appellate court is appealable under cl. 10 
of the Letters Patent. {Shadi Lai C. J and Har- 
rison , 7.) Ruldu Singh v. Sanwal Singh. 

3 Lah 188 : 67 I. C 388. 

(Lahore! cl. 10-* Judgment — What z<r 

The term judgment in S 10 Letters Patent in- 
cludes anv interlocutory judgment which decides 
so far as the Court pronouncing such judgment is 
concerned, whether finally or temporarily, any 
quest’on materially in issue between the parties 
and directly affecting the subject matter of the 
suit. 1 Lahore 348 ; 35 Mad 1 followed ( Shadi 
Lai C. J and Abdul Quadir , 7.) The Firm Badri 
Das Janakidas of Delhi v Mathanmal* 

(19221 Lah. 185. 

(Mad) cl. 10 and 39 — — Disciplinary 

jurisdiction Order suspending vakil from prac- 
tice — Leave to appeal . 

The High Court has no power to grant leave to 
appeal to the Privy Council in a case where an 
order is m*de by the court suspending a vakil 
from practice 4 P*t L T 423 , 3<> M 128 , 2 M 
1 A. 428 foil. ( Schwabe , C. J, Coutts Trotter 
Kumaraswamt Sasfri, Knshnan and Ramesam , 
//,) E Raghava Reddi hi the matter of 

43 M, L J 382 * 31 M L. T. 173 (H. C ) 
(1922) M. W. N 530 * 16 L W 328 : 

(1922) Mad. 440. (E. B ) 

Cl. 15 — Judgment order in criminal 

case — Sanction application . 

Semble : If a single Tudge sitting on the Origi- 
nal Side of the High Court grants sanction under 
S. 195 (11 Cr P Code fo~ a prosecution his order 
one made in the exercise of criminal Jurisdic 
tion and is not a judgment within the meaning of 
Cl. 15 of the Letters Patent. {Schwabe, C. 7. Old 
field and Coutts Trotter , 77.) MUNIS amy Muda- 
LIAR V KajaRATNAM PlLLAl. 43 M. L. J. 375 * 
(1922) M. W. N 594 ■ 31 M. L T. 287 (H. C.l 
16 L. W. 365 : (1922) Mad. 495. 

—Cl. 39— Leave to appeal to His Majefsy 
in Council— Order suspending vakil from practice 
in the exercise of High Court’s disciplinary juris- 
diction — No power to grant leave. See Letters 
Patent (Mad ) Cl. 10 and 39 16 L, W. 328 

— — ^ — (Patna) cl. 10 — Appeal against decision of 
single judge — Court fee. if payable.- See Court 
IfEE* " . (1922) Pat 88. 


LIMITATION, 

(Cl) 10. — Judgment — Order re- 
manding a case for rehearing — Order calling 
for decision on issue — Appealability , 

An order of a smgle Judge of the High Court 
setting aside a decree of the lower appellate court 
is a “Judgment” whether there is an order for 
rehearing of the case by ihe lower court or whe* 
ther the case is decided by the Judge himself. 
But an order of a Single Judge merely referring an 
issue for trial by the lower Court without disposing 
of the appeal finally, is not a final judgment and is 
not appealable. ( Miller , C. J. and Coutts, J,) 
Munshi Lal v. Ramasis Puri 

1 Fat. 246 . 3 Pat L T. 343 : 

(1922) P 384 : 65 I. C. 175. 

" CL 31 — Disciplinary jui isdiciioa — • 

A ppeal. 

Under the Letters Patent the right of appeal tc 
His Majesty in Council conferred by the Letters 
Patent is confined to different classes of jurisdic* 
non named in the Letters Patent and not to the 
administrative or disciplinary powers conferred 
upon the Court thereby It may always be neces- 
sary m performing admmisirative acts for the 
Court or the Judge or the persons whose duty it 
is to carry out these acts to consider and come to 
a conclusion as to what his powers may be under 
particular Act of Council and the mere fact that 
such a consideration arises does not take the case 
out of the ordinary coutse. {Miller C. J , ami 
Adami, J) Sudhansu Bala Hazra In re. 

(1922) P 603 

LICENSE— Ltcensor and licensee— Obligation of 
licensor — License coupled with interest , 

The grantor of a license is under an obligation 
to place the license in a posh ion to enjoy the 
license. An appropriation of the land licensed to 
any use inconsistent with the enjoyment of the 
license works a revocation and the licensee may 
maintain an action for damages against the licen- 
sor for breach of contract in unlawfully revoking 
it. A license to catch elephant? for considera- 
tion is not revocable for it is a license coupled 
with an interest. Where there is a giant of an 
exclusive right to catch elephants within a speci- 
fied area for a specified period, it does not follow 
as a matter of course that the grantee would be 
entitled to exclusive occupation of the entire 
territory during that time. ( Mookerjee and Chot - 
zner , 77.) Kingsley v. The Secretary of State 
for India. 36 C. L. J. 271 . 

— Notice of revocation— Trespassers. 

When the grantor of a license dies his heir can 
treat the licensee as a trespasser without giving 
notice of revocation of the license with respect to 
immoveable property. { Kotwal , A J C.) Karse- 
lal V. Badriprasad. (1922) Nag. 162 

Revocation— »Death of licensor— Right 
of his heirs to treat licensee as trespasser. See 
Easements Act, S, 60. 18 N. L. R. 76 

LIFE INSURANCE CO. — Calculation of income— 
Mortality tables, what are See Madras City 
Municipal Act, Sch IV Rr. 7 , 17 , 

42 M. L. J. 288. 

LIMITATION — Decree — Execution — Pert&d of 
stay , if a deduction , 


Y— 47 
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LIMITATION. 

The period during which the execution of a 
decree is stayed by order of court can be deducted 
in computing the penod of limitation for execu 
ting a decree {Richardson and Ghost* JJ.) 
Charu Chandra Mazijmdar v. Fanindra 
Narain Choudhury, 68 I. C 897 

. — - - Decree incapable of execution — Time , 
when begins to run. 

Until a decree is capable of execution limita 
tion does not begin. Where the costs though 
taxed were not entered in the decree, an applica- 
tion praying that thev be included is not one for 
amendment of decree but for supplying the defect, 
and in any case limitation begins only from the 
date the costs are included. {Gt eaves, and B . B 
Ghosh, JJ). Rajakoti Kumer Mukerji v Tin 
cowri Chakraburti. (1922) Cal. 136 

Deficiency of court-fees— Subsequent 

payment— Effect of— Difference between suit and 
appeal. See C. P. Code S. 149 and O. 7, R 11. 

3 Pat I, T. 142 

Plea of — When io be entertained tn 

appeal. 

Where the defendant simply mentions m his 
written statement that the suit is barred, he is 
entitled to argue it upon the allegations made in 
the plaint. But if it was his object to raise any 
questions of fact in connection with the issue as 
to limitation, it is obligatory on him to state 
those facts and have an issue raised W T here 
this has not been done, it is not open to raise the 
question for the fir&t time in second appeal. {Das 
and Adami , JJ .) Khub Lal Upadhya v. Tugdish 
Prasad Singh. 1 Pat. 23 : 3 Pat. L T 795 

(1922) P. 398. 

LIMITATION ACT (1877) -Applicability to Bud- 
dhist monasteries. See Lim. Act, Art. 144. 

1 Bur. L. J. 108 

LIMITATION ACT IX of 1908 — Applicability 
of — Cause of action— Acciual of—Lajj governing 
suit. 

The law of limitation is a law of procedure 
and it is the rule of limitation in force at the 
time when an application is made that governs it 
and nof the one under which the right to apply 
accrued. This rule applies whether the time 
available under the new Act is shorter than that 
available under the former Act or no time is 
available under the new Act at all. If there has 
been an interval between the passing and the 
coming into force of a later Limitation Act, it is 
dear indication that the Act was meant to have 
a retrospective operation. 21 L J. 193 ; (18991 P 
236 , 39 M. 645 Rei. {Oldfield and Venkatasubba 
Rao, JJ.) Ganapathi Mudaliar v. Krishnama 
Chari. 43 M. L. J. 184 : 16 L.W. 178 : 

31 M. L. T. 135 (H. 0.) : (192 2) M W. N. 514 
(1922) Mad. 417. 

Interpretation of — General and special 

flgft principle of the Limitation Act that the 
particular at t|ele must be applied in preference 
tt^e s general article wherever possible, \Le 
Rossignol and Campbell, JJ,) Kunj Lal v, Gulab 
(1922) : 67 I, C. 364 


LIMITATION ACT (1908), S. 4, 

Ss- 2 and 14 — Defendant — Joint Hindu 

family — Status of othei members— Suit against 
manager — Subsequent suit impleading subse- 
quently born son. 

S. 2 of the Lim. Act assumes that every person 
who acquires an interest by devolution or other- 
wise in the subject matter of a litigation previ- 
ously vested in others, which renders himl liable 
to be impleaded as a defendant derives his liability 
to be sued from or through somebody. In the 
case of a new born son m a Mitakshara family the 
person or persons through whom he derives this 
liability must be the other members of the family 
in whom the property which the son acquires by 
birth was previously vested Where a previous 
suit was brought against the managing member 
of a joint Hindu family and that suit was dismis- 
sed on the ground of want of jurisdiction in the 
court in which it was brought, the time taken in 
the conduct of the suit can be deducted under 
S 14 of the Lim. Act even though the subsequent 
suit is brought against the original defendant 
and members of the joint family born subsequent 
to the previous suit. {Miller C. J. and Bucknill, J.) 
Hari Prasad Singha v Sourendra Mohan 
Sinha 66 I C. 945 . 3 Pat L T. 709 : 

(1922) P. 450. 

S 3 — Plea of limitation — Raised for 

the first time on appeal — When given effect to 

In order that an appellate court may give effect 
to a plea of limitation raised before it for the 
first time, it is necessary that all the facts should 
have been elicited and must be apparent from 
the record {Ntwbould, J ) Hem Chandra Roy 
Chowdhury v « Srimati Biraja Sundari Chow- 
DHURANI, 67 I C. 386. 

S 4— Applicability of — Time fixed by 

pre-emption decree. See (1921) Dig, Col. 716 
Himmun v . Faiya 67 I. C, 772. 

— S. 4 — Auction sale — Setting aside on 

deposit — Vacation time — Effect of deposit after re- 
opening. 

The statutory period tor setting aside an auction 
sale by depositing the amount in court expired 
during the vacation and the application together 
with a tender of the amount due was presented 
on the re-opening day. As the judge could not 
sign the tender that day, the money could be 
deposited only the next day, Held , the applica- 
tion and tender were both in time, as the delay 
was not due to any fault of the judgment-debtor. 
{Kanhaiya Lal, J ) Durga Prasad v . Babu Lal. 

L. B. 3 A. 358 : 20 A. L J 543 : 

4 V. P. 1. B. (A). 117 * (192?) All. 195 : 

67 I. 9. 3?L 

-Ss. 4 to 25 — Scope of — Application under 

C. P, Code. 

Per Ramesam , J (Spencer, J contra (Ss. 4 to 25 
of the Limitation Act are not confined in their 
application to periods preset ibed in the Limita- 
tion Act but extend also to periods prescribed by 
other general Acts such as the Civil Procedure 
Code. 1 C. 226 ; 18 C 6 31 foil. 40 A. 198 ; 42 A. 
118 Ref. ( Spencer and Ramesam , JJ.) Minor 

SUBBARAYAN V, MINOR NATARAJAN, 

45 Mad 785 43M.L, J. 168 : 

31 M. L T. 140 m. q) : 16 L* W* 69 : 

* - 022) M. W . N. 424 ; (1922) Wad. 268, 
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LIMITATION ACT (1908), S. 4. 

Ss. 4 and 14 — Scope , of — Smt filed m 

wrong court — Deduction of holiday — Permissibi- 
lity ofi 

A Suit was filed on 10-9-1918 the day next to 
the last day allowed, as the last day happened to 
be a holiday. The plaint however was presented 
in a wrong court and was returned on 23 1*1920 
for presentation to the proper court. The plaint 
was represented on 26*1-1920 as the two previous 
days were holidays, On an objection raised by 
the defendant that the suit was barred Held that 
the holiday prior to 10-9-1918 could not be exclud- 
ed under S> 4 of the Lun Act as the suit was filed 
in a wrong court. S. 4 applies only if the holiday 
follows the period that can be excluded under S. 
14 but not if it precedes such period. 45 B 443 
dissented 8 L. W 256 ; 36 M 131 , 44 M 817 foil 
(Oldfield and Venkatasubba Rao, JJ } Govinda 
sami Padayachi v. Sami Padayachk 

43 M. L. J. 579 * 31 M, L. T. 258 (H. C ) : 

16 L. W. 911. 

S. 5 — Admission of appeal subject io 

objections— Respondent not aware of the fact — 
Objection on the ground of limitation if can be 
raised again . 

Where an appeal which was filed out of time 
was admitted subject to objections, but the Res 
pondent was not made aware of the order and to 
question was raised as to the legality or propriety 
of the order and the appeal was allowed on the 
merits by the lower Appellate Court and the 
Respondent raised the question in second appeal . 

Held , that the admission of the appeal subject 
to objection by the lower Appellate Court was 
irregular and there was no sufficient reason for 
extension of time under S. 5 of the Limitation Act 
on the materials before the Court. (Dawson 
Miller , C. J. and C outts, J ) Abdul Kasim ». 
ChatukbhUJ Sahai (1922) Pat. 20 . 

3 Pat, X, T. 110 . 64 I. C> 55 : (1922) P. 47 

S , 5— Applicability of — Application to 

bring legal representative on record , 

S, 5 of the Limitation Act does not govern 
applications to bring on record the legal repre- 
sentatives of a deceased respondent. (Chevis and 
Harrison , JJ,) Shah Mahomed v. Karam Ilahj 
(1922) Lah. 131 : 65 I. C. 121. 

S. 5— -Applicability — Exparte decree in 

Small Cause Suit — Application to set aside— 
Delay in deposit — Power to excuse. See Prov, 
Sm. C C. Act, S, 17 (1) Proviso. 

42 M. L. J. 484. 

S. 5 and art. 164 — Application to set 

aside exparte decree — Limitation — Delay . 

S. 5 does not apply bo applications under art 
164 ot the Lim. Act to set aside exparte decrees, 
(Chevis, J ,) Khairati v, Umar Din. 

(1922) Lah. 266 : 66 I. C. 270. 

— S. 5— Delay in applying for copies — In- 
dulgence : 

A court is not bound to show indulgence to a 
litigant who has not been prompt in seeing the 
remedy available to him, eg, in applying tor 
copies preparatory to filing an appeal. (Abdul 
Raoof , J), Madan Gopal v. Malawa Ram. 

68 1. 0. 777. 


LIMITATION ACT (1908), S. 5. 

S. 5 — Delay in filing necessary papers — 

Power io execuse. 

Where the necessary papers have not been filed 
along with the memorandum of appeal, it is open 
to the court to execuse the delay under S. 5 of the 
Lim Act. (Mookerjee and Chotzner, JJ) Tara- 
Kumar Chose v. Kumar Arun Chandra Singh. 

36 C. L J. 389. 

S. 5 — Delay in presentation of appeal — 

Objection when to be taken— Practice— Proce- 
dure. 

Where an appeal prsented out of time has 
been admitted by the appellate court exparte, the 
respondent as soon as he is served with notice of 
the appeal, may apply by motion foi dismissal of 
the appeal on the ground', of delay. If the respon- 
dent sleeps over his right and allows the appel- 
lant to incur expenses in brmging the case for 
heating, he cannot be allowed at the heating ot 
the appeal to raise a preliminary objection that 
the appeal is time— barred (Schwabe, C. J. and 
Wallace , J, ) Murugappa Naicker v Thayammal 
16 L. W. 662 : (1922) M, W. N. 727 . 

31 M. L. T, 456 (H. C.) 

S. 5— Interference with discretion . 

The High Court refused to interfere with the 
discretion of the judge in a Letters Patent Appeal 
\Shadi Lai , C. J. and Mattmueau , /). The 
Municipal Commi tke, Chiniot v, Bashi Ram. 

(1922) Lah. 170. 

S 5 — Review — Exclusion of tune — 

Application for additional evidence in appeal 
made in time — Effect. 

Where an application was made in time to the 
appellate court for admitting additional evidence 
on the ground that the same was not within the 
knowledge of the applicant at ibe time of the 
decree, but the court was of opinion that the pro- 
per procedure was by way of review. 

Held , the time for filing the review application 
could be extended under S. 5 Limitation Act, 
(F reemantle J , M.) Swami Din v. Qamar JahaN 
Singh, L. R. 3 All, 12 (Rev.) 

— 5 — Second appeal — Delay m filing 

Judgment of trial Court — Excusing delay , 

The presentation of a second appeal without a 
copy of the first court’s Judgment is not a valid 
presentation and in the absence of sufficient 
cause, the delay cannot be excused, (Le Rossig - 
not, /,) Mussammat Rajan v. Kuria, 

4 Lah, L* J. 475 ; 39 P. L. R. 1922. 

S. 5— Sufficient cause— Appeal— Origi- 
nally filed as revision petition— Conversion into 
appeal— Court-fee— Delay— Re-opening, at the 
hearing before Division Bench. See (1921) Dig* 
Col. 719. Umed Ali v Thf Municipal Com- 
mittee Jhang Maghiana. (1922) Lah, 233* 

Ss, 5 and 14 Sufficient cause — Appeal 

presented to wrong court . 

In exercising its discretion under S. 5 of the 
Limitation Act in excusing delay m the presenta- 
tion of an appeal the Court will be guided by the 
provisions of S. 14 though its does not m 
terms apply to appeals. 23 C. 325 ; 23 C. 526 ; 21 B. 
352 Ref. (Mookerjee and Panton, JJ) KUMUDfNi 
Ray v , Kamala Kant Sen. 35 6. L. J. 106 i 
(1922) Cal, 247 : 68 | f C, 575, 
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LIMITATION ACT (1908), S* 5. 

-S. 5 — Sufficient cause-— Delay in piepa - 

ration of decree. 

When a considerable interval passes between 
the delivery of judgment and the pieparation of 
the decree some latitude is allowed to paities if 
they have made their application not in unreason- 
able time. Wnere however there is nothing to 
show that the aopellant had applied for the copy 
of the decree within the period of limitation or 
that he had any knowledge that the decree had 
not been prepared and that he was keeping back 
his application ior copy on this account, the 
Court is right in refusing to extend the limitation 
[Burn,]. M.j.Mendal v. Mannu, 

L. B. 3 A. 102 (Eev ) 

S 5 — Sufficient cause — Mistaken legal 

advice. 

A mistake due to erroneous advice from a coun- 
sel is good cause within the meaning of S. 5 of the 
Lim. Act but the party has to prove the points 
[Stuart, J.) Khairati Lal v. Debi Dayal. 

L, E. 3 A 151 (Eev.) 

S. 5 — Sufficient cause — Mistake of legal 

adviser — Extension of time. See (1921) Dig. Col. 
721 S. C. Dey v . Mt. Rajwanti Kuer. 

3 P. L. T. 96 

— s. § — Suffcieut cause — Mistaken advice 

of pleader — Excusing delay , 

Though the courts s iould ordinarily insist upon 
legal practitioners giving correct advice, neverthe- 
less it may be that to demand at the present time 
a normal staudard of efficiency would impose 
hardship upon litigants. An honest mistake made 
by a litigant upon incorrect advice of counsel, is 
a sufficient cause for excusing delay under S. 5 of 
the Limitation Act. Where in ignorance of the 
rules o r procedure of the High Court, a mofussal 
pleader did not procure copies of judgment and 
decree to be filed along with the second appeal 
and these copies were filed after the time pre- 
scribed. Held there was sufficient cause within 
S. 5 of the Lim Act for excusing delay. [Meats C. 
J , Banerji and Stuart , JJ.) Shib Dayal v 
Jagannath Prasad. 44 All. 637 . L. R 3 A. 413. 

20 A. L J, 674 : (1922) All. 490 : 68 I. C. 812. 

S 5 — • Sufficient cause — Time taken 

in filing review — Appeal . 

An appellant is entitled to deduct the period 
during which an application for review was pend- 
ing. 45 C. 94 ReL [Woodtoffe and Ghose, JJ,) 
Purr A Chandra Chhatopadhya v. Sheikh 
Mabud Buksh. 65 I. C 200, 

6. 5 — Sufficient cause— Time taken 

for review— ‘When excused . 

Where a litigant files an application for review 
on totally insufficient grounds, the time taken b} 
him ca mot be deducted under S. 5 of the Lim 
Act. 33 C. 1323 , 183 P. R, 1888 ; 45 C. 94 Rei. 
[gating Km,].) Maung Daw Na v. Ma Kaya. 

" 64 I. 0. 516. 

Sufficient cause— What is—Pre- 
senlationuf appeal on the last day , 

It is not-possible to lay down any hard and 
fast Ttfe’aB to what is sufficient cause for not 
jYeferring mb appeal Within S. 5 of the Lim. Act. 


LIMITATION ACT (1908), S. 6. 

Every case must be decided on the merits in the 
judicial discretion of the court. But where an 
appellant deliberately delays the presentation of 
the appeal until the last day of limitation he 
accepts the risk of any accident or misadventure 
which may prevent its presentation within time. 
[Hopkins S M. and Burn , J. M,) Mool Chand 
v. Ilahi Baksh. L. E. 3 A. 351 (Eev.) 

S, 5 — Time required m taking copy of 

trial Cout t*s judgment. 

Delay due to the obtaining of copy of trial 
Court’s judgment may be excused, if the appellant 
had not obtained the copy at the commencement 
of the period of limnation and had been com- 
pelled to obtain it towards the end of the period. 
[Broadway and Abdul Qadir , JJ.) GurdiT Singh 
v. Charan Das. (1922) Lah. 415. 

Ss, 6 and 7 — Joint Hindu family — 

Alienation by father— After born son— Right to 
impeach alienation — Limitation — Starting point 
See Lim, Act, Art. 125. 9 O.L, J. 45. 

Ss 6, 8, 9 and Art. 144— Lunatic- 

Adverse possession against— Legal representative 
a widow— Right of i ever stoners when barted. 

Lunacy by itself does not prevent limitation 
tunning against a lunatic. Where the peison 
entering into possession was in no fiduciary 
relationship to the lunatic, but entered into 
possession on his own behalf and in assertion of 
a hostile title to the lunatic, limitation runs from 
j the date of possession, though the lunatic would 
! be entitled to sue within 3 years from the cessation 
ot his disability — If he dies a lunatic leaving his 
widow, she could sue within the same period ; 
but if she fails to do so, the revet stoners would 
also be barred and they cannot reckon limitation 
trom the death of the widow, [Kumar aswamy 

Sastry and Devadoss , JJ,) Kalidindi Seeta- 
ramaraju v. Vegesana Subba Raju. 

45 Mad. 361 ._42 M. L J. 262 ; 

(1922) M. W. N. m : 30 M. L. T. 128 : 

15 L. W. 382 : (1922) Mad. 12. 

. ss. 6 and 7 — j Scope — Minority— Ex- 
tension of time . 

S 7 of the Limitation Act refers to S. 6 of that 
Act. to which it serves as an appendix, and the 
disability referred to in S. 7 means a disability of 
a kind which is ot the nature and existed at the 
time, referred to in the preceding section. 

33 All., 654 and 23 O. C., p. 320 ref. [Daniels 
and Lyle,JJ.) Chokhey Singh v . Hardeo Singh. 

24 0. C. 330 : 4 V. V. L E. (J. C.) 10 : 

64 I. C, 757. 

S. 6 — Minority— Pet son al privilege — 

Transferee from minor— Institution' of Suit. 

Minority is a personal privilege and a transferee 
from the minor is not entitled to avail himself of 
the special provisions of S. 6 of the Lim. Act. 
The transferee cannot maintain a suit even if he 
brings it on the same day on which the transfer 
takes place, if it is otheiwise barred. 9 C. 663 : 5 
O. C. 197 , 42 M. 637 ReL 186 C, 34 diss. 
[Daniels and Lyle , A. J. C.) Mahomed NURKHAN 
v. Lachmi Narayan, 9 0, L. J. 88 : 

(1922) Otidh 31 ; 66 ML IQb 
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LIMITATION ACT 1X908), S, 7, 

S, 7— Joint Hindu family— Disability 

of one of the members— Suit for redemption— 
Period of limitation. See (1921) Dig. Col. 722 
Bai Keval v. Madhu Kala 46 Bom. 535 : 

(1922) Bom 319 64 I C 972. 

- S 9— Cause of action — Limitation — 

Adjustment of claim— Rc-opemng of — Fresh 
cause of action. 

Plff. realised the money due to h’m from the 
deft on an award which had merged in a decree 
of court. Subsequently the award was set aside 
and the plff directed to refund the money realised 
by him. 

In a suit by plff. for recovery of the amount 
due Held , that when the plff's original claim was 
satisfied in execution* limitation ceased running 
against him. On the annulment ol that satisfac- 
tion a fresh cause of action arose and the suit was 
within time 43 M 845 foil, ( Broadway and 
Abdul Qadir , JJ ) Kartar Singh v. Bhagat 
Singh. 2 Lah. 320 . 4 TJ. P. L* B. (L) 25 

64 I, C. 454. 

S. 9 — Execution of decree — Time spent 

tn obtaining probate — Deduction of 

The time spent in proving a will and obtaining 
probate cannot be deducted in computing limita- 
tion ior execution of a decree. ( Duckworth , J. 
Burn v Paul. 1 Bur. L J 192. 

— — S, 10— Applicability of— Express trusts 
— Constructive trusts , 

S 10 of the limitation Act is limited in its 
operation to “expiess trusts” and has no applica 
tion to the case of a constructive trust or an obli* 
gat«on in the nature of a trust falling under chapter 
IX of the Trusts Act, S 10 of the Limitation Act 
dees not apply to a suit for accounts by the plff. 
against the defendant. (Krishnan and Odgers , 
JJ.) Krishna Pattar v. Lakshmi alias Ammu 
AMmal. 45 Mad 415 * 42 M L. J, 119 

30 M. h. T. 238 . (1922) Mad 57 : 16 L W. 886 : 

66 I. C. 858 : (1922) M. W. N 117 

S 10— 7/ controls Ai t 134. 

S 10 ot the Lim Act controls Art. 131 of the 
Act and gives the clue to its meaning. ( Scott - 
Smith, J.) Divan Singh v. Sham Das. 

(1922) Lah. 271 : 65 I. C 722. 

S. 10 — t Scope of — Express trust— 

Hollowing trust property — Suit to avoid trust 
and recover on intestacy — Strait 1 Settlements 
Limitation Ordinance , Ss. 4 and 10. 

Under S. 10 of the Straits Settlements Limita- 
tion Ordinance corresponding to S. 10 of the 
Indian Limitation Act no suit against a person in 
whom propeity has become vested m trust for 
any specific purpose for the purpose of following 
in his hands such pioperty shall be barred by 
any length ot t»me. A Chinese resident of the 
Straits died m 1882 setting apart by h's will a 
specified share of his residuary estate for certain 
religious and oiher sacrifices. In 1916 one of the 
next of kin of the deceased sued for rateable 
distribution of the estate on the ground that the 
gift was void and he v as met by the plea of 
limitation. Held , that the suit was barred by 
limitation. S, 10 of the Ordinance did not apply 
to the suit as the purpose of following the pro- 
perty in the hands of the trustees referred to m 
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that section must be the purpose of restoring it 
to the trust which is specified tn the eirher part 
of the section. In S 10 a spac’fic purpose means 
a purpose which is either specifically defined m 
the will or settlement itself, or a purpose which, 
from the specified terms, can be ceitaiuly altered 
6 A 1 appr ; Sat ter v Cavanagh (1838) 1 Dr. and 
Wal. 66S dist ( Lord Buckmaster ) Khaw Sin 
Tek v Chuah Hooi Gnoh 

(1922) 1 A. C. 120 . 30 M. L. T. 160 : 

26 C W. N 495 (1922) P C. 212 : 

49 1. A 37 (F. C.) 

. g 10 Specific trust — Executors — Vest- 
ing of pi operty — Adverse possession- 
Where the testator by his will dedicated two of 
his properties to his family de ty and at the same 
time appointed his two wives and adopted son as 
shebaits, executrixes and executor, it is incumbent 
on the persons so nominated to tike out probate 
of the will and to carry out the religious trust 
created by the testator They are persons in 
whom the estate becomes vested in trust for a 
specific purpose within the meaning of S. 10 of 
tne Lim Act. They could not by breach of trust 
continued for a period of 12 years confer a statu- 
tory title on themselves m derogation or extinc- 
tion of the trust. 34 M, 257 Ref, Time would be 
no bar to an action against the shebaits them- 
selves in such circumstances for recovery of the 
debutter properties from their hands 33 C, 511 
Ref, (Mookerjee and Cuming , JJ L ) Charu Chan- 
j DRA PRAMANICK V, NAKUSH CHANDRA KuNDOO. 

36 C. L, J. 35. 

-S. 10— Suit against trustee — Failure of 

trustee lo reduce trust property to possession — 
Liability for acts on default of predecessors — 
Failure to account— Limitation. 

A suit based on the failure of a trustee to reduce 
trust property into possession is barred unter the 
Lim. Act notwithstanding S. 10 Further, a 
trustee is not liable for the acts or defaults of his 
predecessors. If the trustee himself had actually 
received money for which he had not accounted, 
S. 10 prevents any period of limitation running, 
and if he held money m another capacity which 
he ought to have held as trustee, he could not be 
heard to say that he held it in the other capacity 
and not in the capacity of a trustee, and 
therefore in such a case S. 10 would apply and 
prevent him from relying on the Lim, Act, ( Sir 
Walter Schwabe , C. /. and Odger$ t 7,) Doraivelu 
Mudilyar v Adikeswalu Naidu. 

(1922) M. W. N 620 * (1922) Mad. 409. 

S, 12 — Copies sent by post — Time for 

obtaining copies — Mode of computing. 

Where in accordance with the rules, copies are 
despatched by post, the period intervening bet- 
ween completion and despatch of the same is 
also excluded in computing the time for filing 
appeals ( ScotteSmith , J .) Ghulla Singh v. 
Sohan Singh. 3 Lah. 280 : (1922) Lah 219. 

S, 12— Absence of decree— Copying time . 

The appellant raav be entitled to exclusion of 
time from date ot application to date of prepara- 
tion of copy or even from date of judgment but 
is not entitled to exclusion of time between the 
date cf preparation of copy and application for 
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C3py of decree. ( Shadi Lai , C. J. and Marti- 
nuean > /.) The Municihal Committee, Chiniot 
v Bashi Ram (1922) Lah. 170. 

S, 12 — Copy of judgment — Time taken — 

Deduction of — Intervention of vacation. 

Where the judgment of the trial Court was 
pronounced on the last day before the Civil Court 
vacation and the copy ot the judgment was appli- 
ed for on the day on which the Court re-opened 
after the vacation, held, ihat under these circum- 
stances the appellant was entitled to include the 
vacation as part of the time requisite for obtaining 
the copy under S 12 sub section (2) ot the Limita- 
tion Act, 27 Mad. 21, 20 C. W. N 1303; 13 C. I 
544, 43 Mad. 640 ref. ( Daniels , A, J . C.) Abdul 
Ghaffar v. Rasul-un-nissa 25 0. C. 71 : 

9 0 L J. 436 : (1922) Oudh 39 : 68 I. 0, 250. 

• — S. 12 — Time for despatch . 

From the day when copy is ready, to the day 
when it is despatched, the time is excluded 
{Broadway and Abdul Qad%r , JJ.) Gurdit Singh 
Charan Das. (1922) Lah. 415 

s. 12 — Time taken m obtain mg copy of 

decree and judgment — InUrval between date of 
Signing judgment and decree. 

Where there is delay after the delivery of judg- 
ment in signing a decree, the interval between 
the date of delivery of judgment and signing of 
decree cannot be deducted unless, an application 
for copy having been made, the applicant is 
actually and necessarily delayed through the 
decree not being signed, 12 A* 461 Ref. (Hopkins, 
S. M.) Behari v. Mt Mahdei. 

4 TJ. P. L. R. (B. R.) 34 

~S. 12 — Time requisite for obtaining 

copies— Computation of . 

In computing the time taken for obtaining 
copies under S. 12 of the Lhn. Act the time spent 
between the date of decree and the date ot appli 
cation for copies cannot be deducted. The 
•question as to the tune requisite foi obtaining 
copies is one of fact. ( Mariineau , J) Bawa 
Singh v. Thakur Singh, 4 U. P. I R (L) 80 : 

(1922) Lah.^423 . 67 I* C. 478 

~S. 12— Time for obtaining copies of 

decree and judgment — Exclusion of See (1921) 
Dig. Col. 725. S. C, Dey v. Mt. Rajwanti 
Kuer. 3 P. L< T, 96 

S. 12 — Time taken tn obtaining copies — 

'Deduction of — Extent of time permissible — 
Practice* 

Under S, 12 of Lim. Act no period can be 
regarded as requisite under the Act which need 
not have elapsed if the appellant had taken 
, reasonable and proper steps to obtain the order 
appealed against. Where the appellant did not 
apply to have the order drawn up within a re- 
atsonable t ; me after judgment, and even after the 
draft was drawn up he did not return it after 
rfepprjml, he cannot claim to deduct the whole of 
t$e 'fajpfc occupied in obtaining a copy of the order 
(Lard Mmkmasler) Pramathanath Roy v , Lee 
43 M, L J. 765 ; (1922i P. C, 352 . 
I 4 XL P. L.^ (P- 0.) 163 : 27 G. W. N. 156 : 

<L 900 : 31 M L, JS 193 ; 49 LA. 307 (P.C,) : 


LIMITATION ACT (1908), 8- 14. 

S. 12 (2) and (3) — Appeal — Time spent 

in obtaining copies of decree and judgment — 
Deduction ot both periods. See (1921) Dig. Col. 
725 Vallaiammal Bibi v. Koolayamma, 

66 I. C. 23. 

S. 12 (3) — Extension of time — Time 

taken in obtaining copies of decree and judgment. 
Under S 12 (3) of the Lim. Act both the time 
requisite for obtaining copies of the decree and 
judgment could be deducted. ( Hopkins , S M. 
and Burn, J M.) Baldeo v Waris Ali. 

4 IT. P L» R (B. R ) 37. 

S. 12 (3) and Art. 179 — Leave to 

appeal to Privy Council — Time for obtaining copy 
of judgment — If to be deducted . 

In computing the period of 90 slays fixed by 
Art. 179 of the Lim Act for applying for leave 
to appeal to His Majesty in Council, the time for 
obtaining a copy of the judgment can be deducted, 
( Miller , C. J and Ross . /,) Mahabir Prasad 
Tew ary v Jamuna Sing 1 Pat. 429 : 

3 Pat L. T. 289. (1922) Pat. 193 : 

4 U. P L R. (Pat). 33 : (1922) P. 255 : 

68 I. C. 88, 

S. 12 (3 )— Second appeal — Time for 

obtaining copies of first Courts judgment — If 
excluded , 

S 12 (d) of the Lim. Act allows to be excluded 
only the time requisite for obtaining a copy of the 
judgment against which the appeal is preferred. 
Even where the rules of the court require the fil- 
ing of the judgment of the Court of first instance 
m a second appeal, the time requisite for obtain- 
ing it does not fall under S. 12. (Abdul, Raoof J.) 
Mad an Gopal v, Malawa Ram. 68 I. C. 777. 

5. 13 — Foreign territory — Territory 

under temporary military occupation— Basra 
Basra was not a territory under the adminis- 
tration of the Government of India within the 
meaning of S. 13 of the Lim Act. The fact that 
the troops which took part in the campaign in 
Mesopotamia were known by the name of the 
Indian Expeditionary force, and the despatches 
i elating to its operation were published m the 
Gazette ot India is not sufficient to show that 
Basra was under the administration of the Gov- 
ernment of India The occupation was military 
occupation for the purpose of proceeding with the 
expedition and protecting the army on its way 
on ward and securing its safety and support. 
The territory was, except for those purposes, not 
under the administration of the Government of 
India, Consequently a plaintiff is entitled to 
deduct the time during which the deft, had been 
absent in Basra. (Kanhaiya Lai and Salatman , 
JJ .) Fakhrullah Khan v Ram Sarup, 

20 A. L. J. 786 : L, R. 3 A. 529 ; 

4 IT. P. L. R. (A ) 218 : 68 I. C. 978, 

S, 14 — Applicability of— Strict inter- 
pretation — Misconception of remedy . 

Where a person misconceived his remedy and 
instead of proceeding by an application to set 
aside an execution sale brought a suit which was 
eventually dismissed, the time taken in prose- 
cuting the suit and an appeal therefrom cannot 
be deducted under S. 14 of the Lim, Act" in 
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computing the period of limitation for an appli- 
cation, 22 A. 248 not foil , 23 M. 121 foil {Old- 
field and V enkaUisitbba Rlw, JJ.) Ganapathi 
Mudaliar v. Krishnama Chari. 

43 M. L. J 184 16 L W. 178 
31 M. L T. 135 (H, C.) : (1922) M. W, N. 514 * 

(1922) Mad 417. 

Act, S. 14— If applicable to appeals See 

Lim. Act, Ss. 5 and 14. 35 C. L J. 103. 

Ss. 14, 15— Debt due — Insolvency — 

Period of pendency of proceedings — Exclusion of 

time . 

Where after a debt has become due and pay- 
able and time has begun to run against the 
creditor, the debtor is adjudged insolvent, but the 
order cancelled later if the creditor institutes a 
suit theieafter against the debtor to recover the 
debt the time during which the insolvency pro- 
ceedings are pending cannot be deducted m com- 
puting the period of limitation ( Macleod , C. J. and 
Shah , /.) Sidhraj Bhojraj v. Alli Haji, 

24 Bom, L. R, 509 : 67 I. C 757. 

S. 14— Deduction of time — first suit 

against Hindu manager — Second suit against j 
subsequently born members also — Effect. See 
Lim, Act, Ss. 2 and 14. 66 I. C. 945 

Ss 14 and 15 — Exclusion of time of 

proceeding in another Court — Exclusion of time 
during which proceedings are suspended. See 
(1921) Dig. Col 7 27 Greenburgh v. Xavier. 

64 I. C. 50. 

■ — S. 14— Extension of time— Proceeding 

bona fide in a Court without jurisdiction — Order 
for return of plaint for presentation to the proper 
Court — Plaint returned a few days later — Calcula- 
tion of time. See (1921) Dig. Col, 727 Nagindas 
Kapurchand v. Maganlal Pana Chand. 

46 Bom. 211 : 64 I. C. 160 : (1922) Bom. 160. 

S, 14 and Arts. 62 and 97 — Patoi 

sale set aside--Suit for recovery of money — Limi- 
tation— Deduction of time spent in proceedings 
for assessment of mesne profits See (1921) Dig 
Col. 728 Janaki Nath Sinha Roy v. Bijoy 
Ghand Mahatab Bahadur, 26 0. W, N, 271 • 

641 C. 315. 

S. 14 — Scope of , 

The time during which a Court holds up a case 
while it is discovering that it ought to have been 
presented in another Court, is time which ought 
to be excluded m computing the period of limita- 
tion which is applicable* as provided by S 14 of 
the Limitation Act It cannot be said that a 
Plff. is not prosecuting a suit with due diligence 
in a court of first instance when the delay is caus 
ed by the action of the court itself. ( Walsh , J ) 
Mt. Maryam Bibi v. Ram Das. (1922) All. 404. 

— «, s. 14 (2) — Other causes of a Hke* 

nature” — If includes ‘‘res judicata**. See (1921) 
Dig. Col. 729 Braja Gopal MukherJee v 
Tara Chand Marwari. 6 Bat. L. j. 593. 

■ — S. 14 C\ (2 ) — Proceedings mfructuous 

— Misconception as to law— Deduction of time. 


LIMITATION ACT* (1908) S. 15. 

Where relying upon a decision of the High 
Courts decree holder institutes proceedings in a 
Civil Court for a relief which according to a later 
decision of the High Court is to be sought in the 
Revenue Court, the time daring which the pro- 
ceedings were pending m the Civil Court would 
be deducted under S, 14 cl (2) of the Act. 

(. Piggott and Walsh, JJ .) Parbvti v Raja 

Shyam Rikh. 44 A. 296 * 

L. R. 3 A 73 (Rev.) 20 A L. J. 147 : 

(1922) All. 74 : 66 I C 214. 

S. 14 Expin III.— Execution proceed- 
ings — Non joinder of party — Rejection of 
application. 

One of several plaintiffs decree- holders applied 
to execute the decree without impleading the other 
decree-holdeis as parties. The application was 
allowed by the lower courts but dismissed by the 
High Court. On a subsequent application for 
execution properly presented, Held that the 
time occupied in prosecuting the earlier applica- 
tion in good faith should be allowed under S. 14 
of the Limitation Act and the application made 
more than three years after the original applica- 
tion was not hatred by limitation 

There is nothing in S. 14 of the Limitation Act 
wh’ch requires the Court to make an absolute 
dishnction between cases of misjoinder and non- 
joinder in regard to S 14 of the Limitation Act. 
They are on the same footing m so far as in con- 
sequence thereof the Court is barred from decid- 
ing a suit or application on its merits and in this 
respect they are on the same footing as a defect 
affecting jurisdiction ( Fawcett , J . C. and 
Raymond , A. J. C.) Seth Ibrahim v Firm of 
Ghulam Husain 15 S, L. R. 11. 

S. 15 — Applicability of — Limitation 

prescribed by S 48 C. P* Code. 

S. 48 C. P, Code contains an unqualified prohibi- 
tion against execution of decrees more ihan 12 
years old and this section is not controlled by S 15 
of the Limitation Act. 10 L. W. 156; 4Q A. 198 ; 
42 A 118 Ref. 54 1. C. 279 foil. Consequently in 
comouting the period of 12 years under S. 48 C. 
P. Code it is not open to the decreeholder to 
deduct the time during which execution was stay- 
ed S 15 of the Lim. Act speaks only of the com- 
putation of periods of limitation with reference to 
the periods prescribed in the schedule to the Act, 
(Spencer and Ramesam , JJ.) Minor Subbar a yan 
v. Minor I^atarajan ) 45 Mad 785 ; 

43 M. L. J. 168 : (1922) M. W. N‘424 : 
16 L. W. 68 . 81 M. L. T 140 (H. C.) : 

(1922) Mad. 268. 

S. 15 and. Art, 182 — Execution of 

decree — Sale — Suit to set aside decree — Injunc- 
tion — Stay of execution-subsequent application 
for execution. 

An application for execution of a final decree 
m a mortgage suit was made on 16-11 1908 and 
a sale was held on 3-5-1909 in which the decree 
holder was the purchaser The sale was set aside 
on 14-2-1911 at the instance pf the Judgment- 
debtor. On 18-3-1913 a second appl'cation for 
execution was made but as the Judgment debtors 
son had instituted a suit and obtained an injunc- 
tion restraining the decree holder from selling bi s 
share of the property, the execution court stayed 
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the entire proceedings. The suit was decreed on 

rf d the ,. de cree-holdei applied on 
-1917 for execution. 

tha L the a PP l5cation of 18-3-1913 made 
after the setting aside of the execution sale, was 
one to revive and continue the earliei application 
and was not barred by limitation. 

As regards the third application, the decree- 
holder could under S. 15 of the Lim. Act deduct 
the time between the date when the order for 
Stay was made and the date when it ceased to be 
operative. ( Mukerjee and Panton , JJ.) Jira Bibi 
Majiruddin Chowdhury. J 

35 C. I J. 105 : 64 I, C. 849. 


£ 15"“' In solvency — Period of pendency 

of proceedings —If can be deducted— Suit by 
creditor for sum due. See Lim. Act, Ss. 14 and 

24 Bom. I. R. 509. 

U ~~ Order slaymg further proceed- 
ings Mortgage suit — Preliminary decree — Ap- 
pointment, of receiver. ' 

Where pending an appeal from the pre- 
liminary decree m a mortgage suit, a receiver is 
appointed with direction to pay the mortgagee 
the interest due on his mortgage, the order of the 
appellate court is one in effect staying further 
proceedings and the period during which it was 
in force should be excluded m calculating the time 
r 0 r^ a £ plying ’ for a finaI decree * (Das and Adami 
Sr£ HH0TEY Narain q * NGH v. Kedar Nath 
Singh. 3 Pat. L. T. 565 : 66 I. C 97 : 

(1929) P. 201 . 1 Pat. 435 : (1922) Pat 342. 


- S. 15 (1)— Limitation- Suspension of— 
Execution of decree— Injunction. See (1921 ) Dig 
Cod. 730 Gobinda Nath Chaudhury Basi- 
RUDDIN MONDAL. qq. j 


S, 15 (2)— Exclusion of time— Single suit 
agamst several defendants- Notice under S 11 
of the Railways Act to one deft 
Where a plff, brings a suit against three rail- 
s' 5 one of which is owned by the Secretary of 
State he is entitled to deduct the period of 2 
months notice given to the Secretaiy of State If 
Ilf? a £ ainst several defendants the 

^ n l ltledt0 ^ deducton of time as against 
C ^ € r t ’ entit1ed to a deduction against all 
he defendants under S. 15 (2) of the Lim. Act. 

if am \ 73 L B * AND N - w - Railway 
Co. v. Ram Sarup Lal Chaudhury. 

. J 1922 ) Pat, 254 : 3 Pat. L, T. 643 : 

4 U. P. I B (Pat,) 66 : (1922) P. 549. 

Where art. 144 of the Limitaiion Acf. applies 

no deduetton of time under s _ i6 can be allowed 
equity. 1 " UW ° r UOder the general principles of 

auction sale was confirmed on 13-9-1002 and 
A^ alposs e ss ^ on obtained on 12 1-1904 An 
« iade to set aside the sale on 21- 
2), 5; b ?_ t . dismissed on 8 4-190b, A suii 
&Sfcd aSi ? Stituted 0n U ‘ 7 - 1914 but the 
- on^7-3 i9i6 dDants were added as patties only 


LIMITATION ACT, (1908) S 18, 

HeW, (1) the sale became absolule on 13-9-1902 
when the sale was confirmed and not on 8-4-1906 
on the dismissal of the application for setting 
aside the sale, as the confirmation of a sale 
cannot be kept in abevance when proceedings are 
not taken to set it aside before confirmation. 

in I e A " 137 cannot . apply to tbe case, as the 
judgment-debtor was in possession at the date 
of sale ; (3) Nor would art. 138 govern, as it 
eviidently refers to a case where the purchaser has 
not obtained delivery of possession: even jf"t 

f.° pl, f s : ' S barred even aft er deducting 

the penod during which the application to set 
aside the sale was pending j 
(4) the proper provision applicable is art.144, 

deWred* t he date symbolical possession was 
delivered, the possession of the iudgment-debtor 

P^Ll Ver rri t0 o the P urchaser . (Chatterjea and 
Z”}™- J J 1 Brojendra Kumar Roy Chow- 
dhury v Asutosh Roy. 

26 C W. N. 364. 

- S 18 and Arts, 91, 95 and 120 —Deed of 
instrument void ab mitio - Suit to set aside- 
Limitation. 

Plaintiff brought a suit for a declaration that a 
deed of gift executed by her was void and inopera- 
hve as she signed the deed believing, 0 n account 
ot tne fraud and misrepiesentations of the 

Q^ n o d i ant ’ tha l was 0nly a P° wer of attorney. 
She also sued for a declaration of title in the 

m^ r * tle ^ g?ft ? d * i HHd that 011 the ave rments 
Plaint, the deed °f gift was void ab 
mitic and did not require to be set aside Conse- 
I a 6 f Ult J as governed not by article 91 or 
93 but Art 120. Under S. 18 of the Act 
limitation would not run until the fraud of the 
became to the plaintiff. 14 I. A. 

148, 25 B. 337 dist. Sander son, CJ and Richard - 

CHAK^Rr A v TCHANDEA GUPTA 
Chakravarty. 26 c w 479 _ 


~ s - 1 8— Discovery of void sale 


When the true nature of rights was not dis- 

h?s V6 rip d by if 6 Hff ' ear],er than the time at wh-ch 
ms demand for possession was resisted. Held 
limitation began from the date of resistance. 

vl r ^ aW ^ evce Je ” hms ' A) Thakurain Harnath 
Kuar v. Thakur Indar Bahadur Singh. 

(1922) P. c 403 

"TT: S ™ud— Knowledge— Proof of 

To bring his case within S 18 of the Lim. Act 
the plaintiff must allege when the ft and pleaded 
p a ™ t0 b‘ s knowledge, (Lord Philhmore,) Rai 
Radha Krishna v Bisheshwar Sahay. 

1" : 3 Pat X. T 529 (P. C ) 
31 M. I. T. 209 (P.C.): (1922) P. C. 336 : 

67 1. C 914 * 49 I. A. 312. 

Fraud - Pr °°f Exemption 

on'Sce Sf ° rd ' “ r to bnng a sui ‘ barred 

the Lim Act M hl * n lme ' reIies °n S. 18 of 
been fraud establish tha t there has 

hfft-II, w that by means of such fraud he 
las been kept from the knowledge of his right fn 
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LIMITATION ACT (1908), S. 19. 

of limitation. Such knowledge must be clear and 
definite knowledge of the facts consti uting the 
particular fraud It is not sufficient - for the de- 
fendant ?o show that the plff. had some clues 
and hints, which, perhaps, if vigotously and 
actualy followed up, might have led to a com- 
plete knowledge of fraud { Mocker ice , Walmsley 
and Pearson, JJ) Biman Chvndra D at ta v. 
Pramath \ Nath Ghosh. 36 C, I J. 295 

49 Cal 886 : (1922) Cal. 157 : 68 I. C. 94. 

S, 19 — Acknowledgment— Barred debt 

— Promise to pay — Contract Act , t>. 25. 

An acknowledgment of a debt to be effective 
for the purpose of saving limitation must be 
made before the enforcement of it b> suit is 
barred. An acknowledgment of a barred deb is 
of no avail to save limitation, { Snhrawardy and 
Cuming , JJ ) Panchan an Poddar v. Khitish 
Chandra 67 I C. 298 

— S, 19 — Acknowledgment of debt — 

Promise to pay — English und Indian law. 

In English law at is qu te clear that an acknow- 
ledgment ot debt has always been understood to 
connote and imDiy a piomise to pav, but m India 
a mere acknowledgment of debt has never bv,en 
held to justify the implication ot a prom se to pay 
[he Rassignol and Martmeau, JJ.) Nand Lal v. 
Partab Singh. (1922) Lah 425 . 3 Lah 326, 

— S. 19 and Art 64 — Acknowledgment 

of liability — Account stated— Ruzukhata — Implied 
piomise to pay. See (1921) Dig. Col 732 Chuni | 
Lal Ratanchandra v. Laxman Govind. 

46 Bom. 24 . (1922). Bom 183 

S 19 — Acknowledgment of liability — 

Authority — Mvkhtar-i-am. 

An acknowledgment by the mukhtar-i-am of a 
person not specifically empowered to make such 
acknowledgment is not valid uodet S. 19 ot the 
Lira. Act. ( Ryves and Ookul Prasad, JJ.) 
Narain Rao Kalia Mt. Manni Kuer. 

44 A. 546 : (1922) A. 230 :20 A. L. J. 359 • 

66 I. C 394 

— §. 19 — Acknowledgment — Co-mort 

gagors — Statement m a plaint in a Suit for 
redemption by one co mortgagor. 

Where in a suit for redemption instituted by a 
co-mortgagor, he admits m the plaint the rights 
of the other mortgagors not joined as parties to 
redeem, the statement is an acknowledgment of 
the other mortgagors' right to redeem within S. 
19 of the Lim. Acr. 36 A, 408 toll ; 11 A 423 Ref. 
[Ryves and Gokul Prasad , JJ.) MaqsUd Hussain 
v. Karimuddin. 64 X. C. 979 

* S, 19 — Acknowledgment-Essentials of 

— Agency — Inference . 

An acknowledgment need not speci y every legal 
consequence of the thing acknowledged. From an 
acknowledgment of a debt follow the legal inci- 
dents, which flow from the existence of a liability 
In fact an admission by a mortgagor of his hahj 
lity under the mortgage carries with it an admis- 
sion of all the remedies to which the mortgagee 
is entitled under it. 25 C. 844 ; 6 O.L J. 248 Ref. 

If a member of a joint Hindu family makes an 
acknowledgment in a statement made before a 
court and the circumstances indicate that he was 

Y— 48 


LIMITATION ACT (1908), S. 19. 

making the statement on behalf of the other mem- 
bers of ihc family, the latter would be liable on 
the strength ot that acknowledgment. [Kanhaiya 
Lal y J C.) 'Ram Autar v. Beni Singh. 

25 0, C. 89 . (1922) Oudh 135 : 68 I. C. 196. 

S. 19 — Acknowledgment of liability — 

Essentials of — Signature of debtor 

Oral evidence is admissible to prove the 
identity of the debt, property or right in respect 
of which an acknowledgment is made, or the 
name of the creditor or of the person entitled to 
the right or property, or the date of an acknowledg 
ment, and tbete need not appear on the face of 
the writing, but the writing itself must import an 
acknowledgment of an existing liability. Such 
liability cannot be read into it by proof aliunde 
or by subsequent admissions of the acknowledgor. 
if the writing does not contain any acknowledg- 
ment of personal liability or of a debt this cannot 
be imported into it by referring to statements of 
the parties or to other writings. The writing 
sought to be used as an acknowledgment should 
m itself import that the person making the 
acknowledgment is under an existing liability. 
26 Mad. 34 . 31 Cal 195 ref. The signature need 
not appear at any part cular part of the writing 
and the person authorised to give an acknowledg- 
ment may sign his own name or that ot his 
principal. 1 All. 683 ; 10 Bom 71 , 6 Cal. 340 ref. 

( Dhobley , A. J C.) Onkarlal v . Raj Mahomed. 

17 N L R 209 : 65 I. C. 279. 

Ss 19 and 20 — Acknowledgment of 

liability — Joint mortgagors. 

Under the Lim. Acts of 1871 and 1877 an 
acknowledgment of the right of redemption must 
be made by all the mortgagees and if not so 
made, it did not save limitation even against the 
shares of those who signed it, if the mortgage 
was indivisible, ( Martmeau , T ) Nadar Shah v 
Ishar Das. 67 I. C. 463 

$, Id —Acknowledgment * Prescribed ” — 

Meaning of. 

The word “prescribed” m S. 19 of the Lim. Act 
means prescribed by the Schedule, 26 B 782, 
l Batten , J. C ) Nandram v. Ran Chhoddass 
6 N L J 178 (1922) Nag 250 65 I. C. 716, 

S. 19— Acknowledgment — Rent decree 

— Limitation— Beng Ten. Act, "s, 184 and 185. 
See (1921) Dig. Co l 733. Paresh Nath Pal 
Chaudhury v. Ismail Sardar. 

26 C. W. N. 486 64 I. C. 993 (1922) Cal. 187. 

S. 19 — Acknowledgment — Requisites of 

—Mortgage. See [1921 ) Dig Col 733 Prasanna 
Kumar Roy v. Niranjan Roy 

48 Cal. 1046 : 26 C W. N 213 : 64 I C 988. 

S. Id— Acknowledgment ofright—Sub 

mortgage — Acknowledgment of— Effect on origi- 
nal mortgage 

An acknowledgment to whomsoever made is a 
valid acknowledgment only if it points with 
reasonable certainty to the liability m dispute. 
The acknowledgment need not be express , it may 
be left to implication. But it must be a necessary 
implication from the words used that the person 
acknowledging w^s referring to and admittiug 
the liability m dispute and not any dispute. An 
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LIMITATION ACT (1903), S 19. LIMITATION ACT (1908), S. 20. 

acknowledgment of a submortgage by the sub- S. 20 — Acknowledgment — Part pay 

moitgAgce m a rent note executed by hm does, ment— Distinction between— Settlement of ac 
not involve an acinow edgmeut oi t e original cmnts — Accounts staled . 


mortgage or of a hao 1 ty to b. redeemed by die 
original mor gagoi 11 B ra L R, 318 Rtf (Ma 
cleod, C 7. and Coyijee , J ) Bhagxvan Ganpati , 
Mankeshwar v. Madhav --hanrar. 

24 Bom. L. R 713 (1922) Bom 336, 

S 19 Acknowledgment —Suit fot posses- 
sion of la >d mortgaged — Acknowledgment con 
tamed in bonds — Part of consideration entered 
being interest due on mortgage. 

Pltfs sued for possession on certain land 
which h id been mortgaged to them and claimed 
an extended pe iod by reas-m o the existence ot 
certain acknowledgments by the m ntgagor. This 
extendi >n was claimed on tne basis ,»i accuo v 
ledg nen s contained, in b mda, dated 189^ and 
1903 executed by the mortgagor m the plaiotitf’s 
favour. In tie»e bond* part of the considera 
t on was entered as being the interest due to tne 
plaintitls on the mortgage in the suit, 

Held, ihat the admission oi ha ulitv to pay in 
terest under the mortgage m the bond* oi 1899 
and 1900 amounts to an ackn >wiedgment of 
lit »ility u ider t /e mortgage mciui ng 1 a o lity to 
give p >sse-*si >n tithe moitgagee. 25 Cal, 844; 54. 
I. C. 985 i oil. (Leslie Jones and Dundas , 77,) 
Anand Ram v. In ay at ali Khan 

2 Lah. L. J. 549 * 68 I. C 188 

S. Id -Acknowledgment— What amounts 

to — Admission of execution of hypothecation deed 
in plaint— Effect. 

Where in a pliinf in a former suit defendants 
mentioned the execution rf a hypothecation deed, 
by them fothe plaintiff but under circumstances 
in which it was immaterial whedier the deed h id 
then been dischaiged or not, held in a suit on the 
bond by the plaintiff the statement m the plaint in 
the former suit was an acknowledgment of a 
subsisting Lability whhin the meaning of S. 19. 

An admiss on ot past liability unaccompanied by 
an allegation of discharge should not in all cases 
be interpreted as an admiss-oii of a subsisting 
ltab’l ty, ( Ayhng and V enkatasubba Rao , 77.) 
KaNdaswami Reddy v. Sutpamm*l, 

45 Mad. 443 : 15 L. W 323 . (1922) M, W. N 168 
42 M. L. J. 268 . (1922/ Mad. 104. 

S. 19 —Plaint hatred — Acknowledgment 

— Onus . 

A plaintiff who is, prosecuting a suit which is 
on the tace of u barred by limitation and who is 
tfyifrg feo bring it whhin Hmuatioa by p’oving 
an acknowledgment under S, 19 Lim, Act must 
give cogent proot of h s allegation. Rafioue and 
Ltndsayjj .) The Collector Jaunpore v. Jamna 
Prasad. 44 A. 360 ;4U. P. I,R (A) 50 : 

(1922) All, 37 : 20 A L. J, 140 . L, E 3 A. 134 * 

661. C. 171. 

— S. 19 — Starting point. 
da*e fixed lor payment in the later deed 
^y^dging th£ liability under the lormer deed 
is no" the date , irom which fresh period caa 
Omm’eiice ' (Kofml, and Pndeaux A. J. t C.) 
]^AM4N v. Deorao: n (1922) Nag 256, 


It is open to a bonower to make a promise in 
writing signed by himself, to pay a debt of which 
i us creditors might ha^e enforced pa>ment but 
tor the law of him ation ot suits. If the entry 
be construed as a promise to pay, such promise 
is a iphcable quite as much to the sum borrowed 
on that day a>> to the sum lound due on adjust- 
ment of account, 18 C. L J, 269 , 18 C, L, J, 329; 
id M. s»4 ; 31 A. 495 ; 33 M. 15« Ref The dis- 
tinction between an acknowledgment and pio- 
mise to pay »s sometimes duticult 1 1 draw, 
s 'ecially as an unconditional acknowledgment, 
has always been held to im >ly a promise to pay- 
because that is ihe natural inference, Ii no bung 
is said to the contrary, it is what every honest 
man would mean to do The case is clear where 
the entry is made in respect ot an aggregate 
Sam, with ugaLd to a portion whereof there 
could only be a promise to pay and not an ack- 
nowledgment. 6 Bom 683 , 8 B, 405 Kef. It is not 
necessary that the payment should be actually 
made in money, for any arrangement between 
■ he paities intended to hive the erfect of 
discharging protanto the party indebted, will 
ha^e the same effect as a payment of money. L, 
K, 2 Ex 158 kel. Thus where there are debts due 
on do h sides aud tne accoun s are gone ihrough 
by the parties and a balance struck, this m effect 
constitutes a payment of the amount of the 
smillei debt. But it is ihe striking of the balance 
tu it Ciiisututes the payment, not U e uio.l exis- 
tence or even statement m wr tmg of gross 
demands An agreed statement of accounts 
vvh-sie all the items are on one side only, if the 
statement >s nut sigm d by the party liable and is 
inoperative as an acknowledgment will not be 
allowed to suppoit an action on an account stal- 
ed in respect of items which are statute baned. 
(Mooh rjee an i ChotznerJJ ) Guljar Mandal v, 
SRIMAN Mandalini, 36 C L. J. 228. 

S 20— Execution— Saving of lim tation 

—Part payment — Certification — Limitation lor 
See C P. Code, O. 21, R 2. 64 I 0. 72 

S. 20— Part payment of principal— Agent 

duly authorised — Meaning oi payment by court 
—Mortgage decree— Some items of mortgaged 
property acquired under the Land Acquisi i >n 
Act — Compensation pa d >nto couit. See 1921 
Die. Col 735- Govindasami Pillai v. Dasai 
Goundan. 68 I. C, 100. 

S. 20 — Pari payment— Vendee — Autho- 
rity to keep debt alive 

A vendee had no au ho^ity to k*ep a debt alive 
b- making a part pavment when he was asked to 
nay it by ihe sale-deed. ( Kumar aswantt Satin 
md D v a doss, 77.) Sri Dantaru R*machandra 

RAJU V. MANUKONDA PURUSHOTTAM, 

(1922) Mad. 401. 

S. 20— Payment towards principal— Ex- 
tension of limitation . 

L’mitati m under S 20 cannot be extended, un- 
less the payment towards the pr nci n al is in the 
handwriting of the deb or ( Couth , J.) Ambika 
Prasap v* Gaya Loan Office, Ltd,. 

(1922) P. 446. 
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— S, 20 — Receipt of rents and profits 

by sub mortgagee— Effect on original mortgage. 

The purpose ji S. 2J Sib S U) of tne L m na- 
tion Act is clear. Waeie interest on acl bt or 
leg icy i» paid >y the purs m Itable t ) pay the de <t 
or legac/ or where pwt oj the principal of a debt 
is paid ny the debtor, tha p-srson en it ed to die i 
debt or legic/ aeq i res the binebt oi a fresn 
pet iod of huuatioa Under S 20 sub S \2) tne 
receipt ot the rent or produce of mortgaged pro- 
perty by the mortgag e in p is^e^s oi is deemed 
to be a payment tm purposes of sub S. (1). T ie 
scope of subs. (2) is Inn ted : it extends tie 
pe l *d of li nuatiou allowed to a tnongfcg^e fir 
suing on the m^rtgige debt ; it does a^t ceaiei a 
like indulgence oi a mortgagor suing ti redeem 
theniatg^ge. The effect of any otner view of 
S. 20 wo Id be prtc loalty to e\clude suits for 
redemption ol usufructuary mor giges Irom t»ie 
operation of ihe Limitation Act in any event 
receipt of rents by a sub mortgagee do^s not ex 
tend the time for redemption of the ongmal 
moitgige. ( Aacleod, C. 7 and Coyajee , 7.) Bhag- 
WAN GANPATI MANKESHWAR V iViADHAV SHAN- 
KAR. 24 Bom. L. B. 7X3 : (19 22 ) Bom 3o6 

S. 20 (2)— Saving of limitation— In- 
tention of the parties — Appropriation of the 
proceeds . 

S. 2J (2/ of the Limitation Act does not refer 
expressly to the intent on of the party who re- 
ceives ibe rent or produce and can be construed 
to apply wherever mortgaged land is, in lact, ui 
the possession ot the mortgagee. In such an 
event t ie rece pt ot tie rent and produce oi the 
land may be deemed a payment for t ie purpose 
of sub sec. (1). [Mookerj ee and Panton, JJ ) 
BAMA C 1ARVN Ch*K vABA <THI V. NlMU Mandal. 

35 C. L. Jt d3 : 64 X. 0. 90i * (1922) Cai. 114. 

S. 20 Sub S. (2) —Suit for recovery of 

mortgage money —Applicability of the section 

S. ^0 ci. (2) ot the Lun. Act applies to a sun for 
recovery oi the mortgage money by the mortgagee 
under S. 68 of tne 1\ P. Act. ( Lindsay , J. C.) 
MaHaDEO TEWARI v . SlTLA B*K ISH SlNG I. 

(1922) Oudh 102 : 65 I. C. 408. 

S. 22 —Addition of parties after limita- 
tion — Whole suit when batted. 

Where the addition of a defendant is not 
essential to the maintainability ot the suit but is 
merely made to protect the interests ot the 
defendant already impleaded, the tact that he is 
added as a party after the expiry of the period of 
limi at*on prescribed tor ihe suit does not entail 
the dismissal ot tne suit hs birred by limitation. 
33 Cal. 1079, 33 All. 27 2; 28 B. 11 Ref 
{£> u hr awardy and Cuming, JJ.) Sital Prashad 
Podd\k-v Kaifut S ieikh 

(1922) Cal. 149 26 0 W. N. 488 , 65 I, C. 367 

S. 22— Addition of flff — Transposition 

of proforma deft as ptff . — Limitation, 

Whete a profo'ina deft, is tiausfeired from the 
category of a defendant to ‘hit ot a plff. (here is 
no im roauction oi a new plaintiff within S. 22 of 
the Lim. Act. 35 C, 1065 ; 3 1 B. 91 : 38 C. 342 Rei 
Couseq »eutly even though the suit would be time 
birred it inst tu ei on the dite of sne » trawspoti' 
tiOix it does not affect the suit already instituted. 


LIMITATION ACT (1908), S. 26. 

( Raymond , A. J. C ) Firm of Gerimal Harisam, 
v Firm of Rughunath Kalianji. 66 I, 0. 873. 

S 22 — Exparte dec r ee — Application to 

set aside — Addi ion cf parties — -Limitation* See 
(19 21 ) Dig. Col.738 Chandrika Ray v . Ramkumar 
Thakur. (1922) Pat. 75. 

S. 22— Necessary and proper parties — 

Distinction uetweeu — Addi i m of necessary patty 
a ter period ot hmiUtio * — Effect- Mortgage t 
— Adduion ot puisne morgigee m prior 
mortgagee^ suit — Lun tation. bee C. P. Code, 
O. 3>, R. 1. (1922) Pat. 326. 

S. 22 — Scope of — Addition of parties — 

Suit — Appeal. 

S. 22 of the Lun, Act does not prescr be any 
per od of 1 m.ta urn «or the jomder ot a party to 
a su t under O 1 R. It) C. P Code or to an appeal 
unde* O. 41, R. 20, C P. Code and the e is nothing 
to present such a jo nder in either a suit or 
appeal even atter it is barred b/ time. S 21 
applies undoubtedly to ap to. iU as much as to suits 
in principle, it not in word**. But t iere is a diff- 
erence in the result arsing out of ihe application 
of S. 5 of tne Lim Act t y appeals and noi to suits. 
A sut m w uch a defendant is jni ted after the 
period ol limit ition h s expire! must necessity 
be dismissed agunsi him. In an ap >eal, h >wever % 
i here may possible be reasons justifying its ai- 
missnn after ti ne under S. 5 [Hallifav, A, J C.) 
Ruksa v , Dajiba Bahu. 5 N. L. J 192 : 

63 X. C. 217 : (1922) Nag, 213. 

S. 22 (2) — Partnership— Contract — 

Enforcement ot — Change in tne constitution of 
tne partnership — Ratuement ot some putnersand 
addition of strangers — Suit by new firm — 
Members of old firm substituted after period of 
limitation — Bar See C. P Code, O 30 R. 1. 

65 I. C. 26. 

S 23 — Applicability— Suit for a decla- 
ration of public right of way — Conti <uing obs- 
truction. See Lim. Act. Arts. 1-14, 120 etc. 

26 C. W N 587. 

S. 23 and Art. 120 —Dissolution of 

marriage — Suit for — Divorce— Cause of action . 

A suit for dissolution of marriage or for a 
declarati *n as to an accomohshed divorce is 
esseutially different in cause of action from a suit 
tor restitution of conjugal r’ghts. The cause of 
act’on tor a su’t for restitution of conjugal rights 
is founded on a breach of the contract oi marriage 
and the breach continues so long as the person of 
the w-fe is wi hheld trom the husb-uid and be is 
demed the unduubted legal rig its of her conjugal 
society. The same cannot be pred cated ot a 
cause of <xtion for a suit lor di>solutioa of 
marnage or i or a declarat on that a divorce had 
taken place between rhe parties. The latter suit 
is governed by Art 120 of t‘»e L m tation Ac and 
S 23 has no appbeaton to the case (Wazir 
Hasan, A . 7. C.) Mahomed Hamidullah Kuan 
v. Fakhrjahan Begam, (1922) Oudh 109 : 

6o I. C. 452. 

S. 25 and Art. 144 — Fishery— Im~ 

moveable property — Adverse possession, 
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LIMITATION ACT (1908), AET. 11-A. 


A right of fishery is an inteiest in land and 
fails under art 144 of the Lim. Act. It is not 
necessary for the plff. to prove user for 20 years 
under S 26 of the Lim. Act. [B AT Mulltck, 
and Rose Jj.) Messrs Henry Hill and Co v 
SheoraJ fUl. 3 Pat L t T. 53 ; 64 I. C, 346. 

(1922) P. 9. 

S. 26— Fishery rights— Nature of — H )\v 

acquired — Limitation— Secnon if bars operation 
of S. 28 and art 144 See Lim- Act, Art 144. 

(1922) Pat. 195. 

S. 26 — 1 'Person', meaning of —If includes 

predecessors — Acquisition of easement . 

To establish a right under the provisions of S 
26 the plaintiff must prove that it has been 
enjoyed peaceably and openly as an easement and 
as of right. 

The term ‘person’ cannot be limited to the 
narrow meaning oi individual, but when a claim 
to a right of way is made in virtue of the 
occupation of a piece of land, the term means and 
includes ihe person m occupation of the land 
whether that person is the same individual 
throughout the period of twenty yeaisornot 
[Brown, A. J. C) MaunG Po Hla v. MaUNG Po 
SeiN. 1 Bur. L J 99. 


S, 26— Requisite* of —Customary right, 

A customary right of way for ail the villagers is 
not a case of acquisition by prescription and is 
not governed by S. 26 of the Limitation Act. 
(Chitterjea and Panton, JJ.) Mahomed Nural 
Hu# v. Buesu Mandal. 65 I. C. 599 


S 26 -Right to take water— Prescrip- 
tion — Lost grant. 

S. 26 of the Lim, Act does not govern a claim 
to take water from a tank where thd claim is 
based on a lost grant. It applies only to cases of 
easements claimed by prescription. [Greaves and 
Panton, JJ.) GURc Prasanya Roy v. Fel Chand 
Mondal 67 I, c 244 

S, 26 — Right of way— Customary right 

—Length of user and enjoyment— Lost grant. 

A customary right of way is notan easement 
in the legal sense oi that term, and even it n 
were an easement it is not necessary for the 
paity claiming it to rely on S 20 oi the Act. if the 
existence of the right could be otherwise establi 
shed. A right based on custom is established by 
proof of the custom and it is not necessary that 
there should be evidence from which a lost grant 
maybe presumed. ( Richardson and Sithrawardy, 
JJ) A 14 Mahomed i\ Sheikh Katu, 

36 C, L. J, 280 


S 26 — User of intermittent nature- 

Absence of assertion of right— Acquisition of 
rights 


User of an intermittent nature unaccompanie 
by assertion of right is very common and arouse 
™ rt ositiai?. A pond is not susceptible of acma 
the legal owner am 
*,'• ’ title, unless the usurper cai 

prove long Aud continuous exclusi n of right fu 
owner, {teJtessigttol, J). Bhuru v, Datu Ram 
PPI Lab. 59 : 4 Lab. L J. 461 


S. 28— Fisheiy rights — Acquisition oi, 

by adverse possess! >n — Righ s of true owner— 
Extinction of. See Lim. Acti Art. 144. 

(1922) Pat. 195. 

Art 7 — Suit foi recovery of wages— 

Fiesh contract — Consideration . 

Plff sued the dsfts. for wages due to him for 
work dune m 1918 as field labourer to deft. No. I. 
In 1919 plff. made a demand for wages and deft. 
No, II stood surety promising to pay the amount 
due in 1919 The trial court held that the suit 
was time barred against both On appeal it was 
h-dd that the suit was not time barred and the 
claim was decreed. Held, in revision that the 
claim as against the principal debtor was time 
barred under Art 7 of the Lim. Act. ( Maung Kin, J) 
Shwe Hla Gyi v. San Deve. 64 I. C- 361. 

Arts 10 and 120— Pre-emption — 

Limitation for — Intended and actual sale. 

Art, 120 of the Lim Act applies to suits for pre- 
emption m lespect of a contemplated sale while 
Art 10 applies where the sale has actually taken 
place. (Haltfac,J C.) Rai v Sidvkalli. 

(1922) Nag 14 . 65 I. C. 959. 

Art. 10— Pre-emption —Share in undivi- 
ded joint property — Limitation 

Obitei : A meie share xn joint undivided pro- 
perty is not capable of physical ppssession and 
Art. 10 of the Lim. Act is map^licabe to such 
cases. [Le Rossi gnol, J .) Sardar Ali v. Fazil. 

68 I. C 895, 

‘Art. 10 — Pre-emption suit — Time when 

begins. 

Limitation against the pre emptor begins from 
the da»e of the physical possession of the pur- 
chaser and not symbolical possession. [Coutts 
and Bucknill, JJ J Achutananda Parsait v, 
Biki Pibi (1922) P 601 

Art. 11— Applicability of -Claim peti* 

tion by mortgagee— Order declining to adjudi- 
cate on the petition— Effect of— Suit on mortgage 
—Limitation Act art, 11 not applicable but only 
art. 132 bet C. P. Code O 21 Hr. 58, 63 

43 M. L. J. 467. 

- £ rtt li — Dismissal foi defaidt—a Bar 

o } suit 

Dismissal of an objection for default bar a suit 
beyond a vear. {Henderson and Panton , /.) 
HARIPADA {BERM1N) V. SURENDRA NATH SAMAN- 
THA (1922) C al. 164. 

T Art 11 — Order of attachment before 

judgment— No attachment actually effected— 
claim by mortgagee of attached properties — 
Order disallowing clami— If binding and con- 
clusive. See (1921) Dig Col. 711. Muthiah 
Chetti v. Palaniappa Chetty, 

45 Mad. 90 : 15 L. V, 190 . (1922) Mad- 447 

77 Art. 11 (A) — Auction purchaser — 

Adverse order under 0 21, R. 99, C. P. Code- 
Suit for possession — Limitation . 

Where an application to be placed in actual 
Possession by an auction purchaser, is disallowed 
under O. 21, R. 99, C. P. C. a suit for possession;,, 
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must be brought within one year from the da f e of 
the order disallowing the application ( Lord 
Dunedin.) Baldeo v Kanhaiyalal. 

3 P. L T 33. (P. C.) 

— -Art. 11 A — Order under 0, 21, Rt , 98, 

99 and 101 — Dismissal for default 

Art, ll A of the Limitation Act applies to an 
order under O, 21 Rr. 98, 99 oi 101 C, P, Code 
where such order has been made on investigation 
An order dismissing an application for default is 
not an order passed upon investigation. 6 C. L, J, 
362 foil, 45 C, 785 ;4I M. 985 ; 31 M. L J. 247 , 
26 C. W. N. 126 disr (Chat ter jee and Pearson, 
JJ) > Nirode Barani Da si v Manindra 
Narayan Chandra. 35 C L. J. 53 7 . 

26 C. W N. 853 . (1922) Cal. 229 J 68 I. C. 524 

Art. 11 A — Scope of — Suit by decree 

holder against a third person obstructing posses • 
sion — Limitation. 

Tne words ‘a person against whom ” m art. 11 
A of the Lim Aet include a decreeholder. 15 C. 
521 ; 19 A. L, J, 53 foil. Where therefoie a decree 
holder brings a suit for declaration of his title 
against a third person in whose favour an order 
under O, 21 Rr, 98, 99 or 101 C PC has b^en 
made his suit is governed by art, 11 A of the 
Lim, Act, ( Ryves and Stuart , JJ.) Bhikari Das 
v, Abdullah, 44 All. 607 : 20 A L J. 578 

LE.3A 359 (1922) All 403 : 68 I C. 241. 

Art 12— Applicability— Execution pro- 
ceedings against minors— No proper appointment 
of guardian — Failure to represent — Suit to 
declare sale null and void— Limitation. See C. 
P. Code. S. 47. 67 I. C. 547. 

— Art 12— Applicability of — Sale voida - 

hie and not void — Setting aside . 

Where a decreeholder purchases at an execu- 
tion without haung obtained leave to bid and 
m spite of a reiusal by the court to grant leave 
the execution sale is not void but merely voidable 
and an application to set it aside is governed by 
art, 12 of the Lim Act. ( Lord Phillimorc.) Rai 
Radha Krishna v. Bisheshwar ^ahay. 

16 L. W 190 : 3 Pat L. T 529 : 

31 M. L T. 209 (P, C.) (1922) P. C. 336 * 
67 I. C 914 : 49 I A, 312 (P. C.) 

— Art. 12 — Applicability of — Execution 

sale—Suitby strangers to set aside— Lim itaiton. 

Art 12 anplies to suits brought by parties to 
the decree which resulted in the sale or by parties 
to the proceedings in which the sale took place 
or by persons clauning through them and does 
not apply to suits brought by persons who are not 
bound by the sale. Nor does the article affect 
a defence set up by a party in possession. (Broad- 
way and Martmeau , JJ.) Tara Chand v . Abdul 
Ahad 67 I. C 894 

Art 12 and 96— Execution Sale— 

Setting aside — Property included by mistake in 
decree sold in execution— Limitation, 

Where property outside the suit had been 
included by a mistake in the decree as being liable 
to be sold in satisfac r ion of the decree and was 
sold in execution and two years after the sale the 
Judgment debtor 5ued to recover the property, 


LIMITATION ACT (1908) ART. 30. 

Held (1) that the execution sale was not a nulbty 
and had to be set aside within thirty days from 
its date ; (2) that plff. having allowed the sale to 
become final could not sue to recover the property; 
and (3) t iat art 12 ot the Lun Act barred the suit. 

( Mucleod , C,/ and Coyajee, J.) NagaBhatta v. 
NaGappa. 24 Bom L R423 : 67 I C, 857. 

Arts. 14 and 120 — Suit for amend- 
ment of settlement entries — Limitation for C, 
P. Land Rev . Act (XVIII of 7881) S, <33. 

Art 14 and not Art 120 ot the Limitation Act 
governs a suit lor ) amendment of settlement 
entries and the period ot limitation is one year 
from the date on which the Record of Rights is 
made and attested and the assessment is offered 
[Halhfax and Dhobley , A. J. C.) Onkarlal t>. 
Shaligramlala 65 I. C. 970 . 5 N. L. J. 199 : 

(1922) Nag. 76. 

Art. 23 — Malicious prosecution — Suit 

for — Limitation from date of discharge — Revi- 
sion petition if suspends period 

The period of limitation for a suit for malicious 
prosecution is one year irom the time the plain- 
tiff is acquitted or the prosecution is otherwise 
terminated. The cause of action would not be 
suspended because further pioceeduigs might, be 
taken either by Government or the com dainant 
to get the order of discharge seti aside. (Macleod, 
C. 7, and Kanga , /.) Purshottam Vithaldas 
Shet v. Ravji Hari Athavle. 

24 Rom. L R 507 : (1922) Bom. 209 : 67 I. C. 754 

Art. 29 and 36— Illegal attachment — 

Standing crops— Suit for damages — Limitation . 

A suit for damages for illegal attachment of 
standing crops is governed by Ait 29 and not by 
Art 36 of the Lim Act, standing crops being 
treated as immoveable property for the purposes 
of the Act. 32 C. 459 , 4 N L. R, 49, 54 Ref. 25 
M, L. J. 447 foil, 36 C. 141 dist. (Kotwal, A . 7, C.) 
SURAJMAL GANESHDAS V. PRALHAD. 

18 N. L. R, 96 : (1922) Nag. 212 : 65 I. C. 665. 

Art. 29— Seizure under writ — When 

w rongful—Dama ges . 

Where a seizure is under a writ of court it is 
prima facie not wrongful and unless it is shown 
that the court issuing the writ had no jurisdiction 
over the subject-matter or that the writ was exe- 
cuted against a person not a party to the decree, a 
suit for compensation for seizure would not fall 
within Art. 29 of the Lim. Act. 19 M 80 , 38 M. 
L J. 314 foil ; 31 M, 431 ; 42 C 85 ; 31 M. L J. 
257 dist (Chatter jee and Pearson, 77.) ARJAN 
Biswas v Abdul Biswas. 

35 C, L. J. 480 : 64 I, C 513. 

— * Arts- 30 and 31 — Carriage of goods 

by tailway — Loss-Suit for damages — Limitation . 

Arr. 30 of ihe Lim. Act applies to suits for corn- 
pens ition for losing or injuring goods and the 
period is one year from the date when the loss or 
injury < ccurs. The article refers to losing or 
injuring goods by the carrier and not bv the con- 
signee, that is to say, limitation runs from the time 
when the carrier lost or injured the goods, and 
not from the time when the consignee may be 
said to have suffered loss 19 I. C. 47 Rel. Art, 
31 of the Lim, Act fixes one year from the date 
when the goods ought to have been delivered and 
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applies to suits for compensation for non-delivery. 
Whete no nme is uxed for the del veiy of the 
goods, the suit may be ins ituted within a year 
after the expity of a reasonable time for the deli- 
very of the goods. ( Stuart and bulatman, JJ .} 
Jugal Kishore v . G I. P. Railway 

20 A L. J *3*92 L. R. 3 A. 569 . 

4U.PLE. (A) 219 : 63 I. 0. 931 

'Art 31, 115 —Non d'hvcry of goads con- 
signed— Suit for compensation against carrier— 
Limitation. 

A su’t against a carrier for compensation for 
non delivery oi goods consigned to him *s g »ver- 
ned by Ait. 31 and is liable to be dism ssed ii 
brought after the Iaose of one '-ear from ihe time 
the goods ought to have been delivered. Art, 115 
of toe Act applies only to suits for compensation 
for breach ol any contract specially provided for 
in the Act ( Ghose,J .) Lal Mohan Hazra E. I 
Ry and Co. (1922) Cal 330. 

Arts 81 and 62 — Railway— Consign- 
ment of goods -Non-delivery owng to defect m 
address — Sale of goods — Suit for proceeds — 
Lirauaiion See (1^21) Dig. Col. 743 Tara- 
chand v: M. & S M Railway Co. 

30 M. L. T. 21. 

Art. 32 — Easement — Pet version. 

The appellants who had a nght by way of ease- 
ment to support a thatch against a Wall belong- 
ing to the pUmtifi substituted for tne ihatcher 
m*sjnry building and su, ported the beams* 
necessary for its construction upon the wall in 
question, thereby increasing considerably tie 
burden upon the wall. He Id i was a clear cise of 
perversion of a r ght, and where he perversion 
first became known to the plaintiff more than 
two years before the date of the suit, ihe su t 
must fall under the provii ons of Article 32, 
(Stuart. J .) Bishambar Sahai v. Fanki Dad 

(1922) Ail. 320 

Art 44 — Applicability— Hindu minor — 

Alienation by pe son woo is not a guard an in 
fact or law. See Lim. Act, Arts. 144 and 44, 

68 I, C. 731. 

Arts. 44, 91 and 144 — Transfer by 

guardian — Suit to recover property — Limitation 
A suit to recover property dien a ed by the de 
fac*o as well as deju e gutrdian ol the p oierties 
of a minor is governed by art, 44 of the 
Limitation Act and not by art 9* or art. 144, 
Among the Gonds of the Central Provinces, a step 
brother is the deiure guardian of a min r’s pro- 
pert es in preference 1 i the mother, (Halifax AJ 
C,) Kolhu v. Belsingh, 17 N. L. R, 183 : 

66 I. C. 303 : (1922) Nag 201. 

Art- 45 — ‘ Crown— Froperty held under 

periodical settlement— Variation of revenue— 
Partition— -Order for, by Civil Court— -Suit for 
possession— Limitation. See (1921) Dig. Col. 745 
ZaMINDARI COMPANY V. NaRESH 
Himvm Roy. $0 M. I. T. 279 : 64 I C 231 : 

, t * » ; * (1923) P. G 241. 

— rAirt* 4®— Order under S, 40 (1) of the 

Bengal Survey Act— Limitation law — Rile ot 
construction. See (1921) Dig. Col, 746 Maharaja 

« A» i< 


LIMITATION ACT (1908) ART 52. 

of Cooch Behar v Raja Mahendra Ranjan 
Rai Chaudhuri, 66 I, C, 923. 

Art, 47 — Applicability of — Possession 

proceedings initiated under S, 145. Cr , P 7 Code by 
younget brother m a joint family — Suit by elder 
bi other — Linn tation. 

Where a juru r member of a jmnt Hindu 
family s arts proceedings under S. 145 Cr, P. 
Code ends m an ad erse order agdnst him, a 
suit by his bro her m’>re than 3 ye*rs a ter the 
order for recovery of the property is not birred 
under art. 47 oi the Lim Act, There were 
nothing to show that the pet son wuo started the 
proceedings under S. 145 Cr P. Code acted as 
mmager oi the pint 'amily and as on his death, 
he ot ter members got he property by surviv »r 
ship they could not be said to claim under the 
» erson agoinst whom the adverse order was made. 
23 C 731 . 29 A 1 .Ref (Lyle, A. J. C.) Ram 
Lal v Taker Din. 

66 I. C. 678. 

Art 48— Executor — Deposit of mi nor 

Iega'ee’s money in * auk — Breach of trust — 
Liability of Bank -Basis of — Conversion — 
Limitation. See Executor. 

24 Rom. L R. 513. 

Art 49— Scope of— Deposit Suit for re- 
covery. .See Lim Act, Arts. 145 and 49. 

26 C W. N, 772. 

Arts. 49 and 120 — Steam launch — 

Suit for declaration of title and possession — 
Limitation , 

Where there was a prayer in the phint for a 
declaration cf title to a steam launch and for 
possession of the launch, the su’t was in subs ance 
one to recover possessi m of specific moveable 
property governed by art 49 a..d not by ait 120 
jf the Lim Act. The prayer for declarat on was 
unnecessary or at any rate ancillary to the 
ma n *ehef (i e) possession. In dealing wnh an 
entire esiate there are no different peri ds of 
iimitati >n for moveable and immoveable property 
15 I C. 545 toll. 36 M, 383 ; 21 C 157 dist. (Pratt 
and Duckivorth, J J.) PUN Aung v Briji Lal. 

1 Bur L J. 85. 

Art 52, 56 and 115 — Suit for re- 
covery ol money due under a contract for supply 
miteruls and construction of flooring — Limita- 
ion Act Akt 115 applicable, See Lim Act AkT. 

1 5, 52 and 56. 2 Lah. 376. 

Art 52 —^uit for price of goods suppli- 
ed from time to time — Limitation 
Where a t-ade>man has a bill against a party 
for any amou it in which the items are so con- 
nected together that it appears th .t the de ding is 
not mtended to terminate with one c >ntract, but 
to be conti iuous one, so h it one item, if not paid, 
shall be united with another a* id form one con- 
tinuous demand, the whole together lorms but one 
cause of act on and Cannot be divided. If all the 
items form but one cause of actio ♦, it cannot be 
contended th it a pan of it can be bar ted by limi- 
tation and that * he rest may wot be so baried, 

(. Mulla , J,) Najan Ahmed Hajt Ali v. Salemah- 
omed Peer-mahomed, 24 Bom. L.JEL 988 , 
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LIMITATION ACT, (1903) ART 52. 

Arts. 52 and 115 —Suit for recovery 

of price <?f articles— Limitation 

Where the plaintiff is suing tor a sum of 
money as re ^resenting the p ice of ce' tain articles 
sold by him to the defendant art, 52 and not art 
115 of the Lim, Act appl es to the case. [Rattigan 
C. J. G\nga Ram v. Nanda 65 I. C 637 

Art. 52 — Suit for the recovery of price 

of fruits standing m a garden and sold to deft 
— Limitation . 

A suit for recovery of the price or frirts stan- 
ding in a garden and sold to the de t is governed 
by art 52 ot Lmu, Ac the wo d “ go-.ds ” in that 
arti< 1^ b-mg wide et oigh to include fruit even 
before it has been gaibered, ( Chevis , J t ) Wasu 
Ram v, Rahim Bakhsh 66 I. C, 120, 

Arts 52, 65, 115 and 120 — Suit for 

recovery of the value of grain advanced — Limi- 
tation. 

Art 52 of the Limitation Act refers to suits for 
the price of good** sold and delivered, and when 
gram is advanced on a contract that t should be 
repa-d m kind, it ’S n t a case of go >d^. bemg sol 1 
for the words a good*, b ng sold ” reter to a case 
m which i he contract is to pay for the pr-ce of 
the goods in money and not to return ihein in k nd 
49 I. C. 231 Ref 2 Lah. L. J 191 t 11. To such a 
cass art 115 of tie Limitation Act or art, 65 would 
apply, {Chevis and Broadway , JJ.) Mahomed 
Din v Sohan Singh 4 Lah. L. J. 268 : 

(1922) Lah. 271 : 65 I, C, 691. 

Arts. 57, 64 and 85 — Suit on balance 

struck— Subsequent advance— Limitation. 

A suit for the recovery of a lump sum due 
on a book account consisting of a sum in respect 
of wh'ch a balance bad been stiuck and of a 
further advance in cash is governed by eit ier 
Art. 57 or 64 of the Lim tation Act and not by the 
Art. 85. 119 P. R. 1908 *. 7 P. L. R. 1917 Ref. 
( Broadway and Moti Sagar. JJf) Nanak Singt v. 
Mthan Singh 4 Lah. L. J 69 . (1922) Lah. 204. 

Arts, 59 and 60 — Aoplicabihty of — 

Money kept in deposit for safe custody — Liberty 
to depnvitee to hand money t>othe>s — Form 1 
demand, See (1921) Dig, Col, 747 Jogendra Nath 
Chakrabarty v, Dinkar Ram Krishna Chettel, 

661.0, 7o2, 

Arts, 59, 61 and 120 —Suit for reim 

burseme* t under S, 70 of the Contrao Act— Limi 
tation Act — Art 120 applicable. See Contract 
Act, S, 70. 31M.L, T 161 

— ~ — Art. 60 — Banker— Fixed deposit — Due 
date — Demand and ref usal —Limitation. 

Before the expiry of the date shown m a fixed 
deport receipt given by bank, tne money does 
not remdn m the bink “under an agreement that 
it would be payable on demand " Once the da'e 
fixed as the due date expires, the amount becomes 
recoverable and the peri d of l*mi anon U 3 
years from when a demmd is made ( Kznhaiya 
Lai and Sulaiman, JJ) The Oudh Commercial 
Bank, i^td, v, Rai Bahadur B Ganga Prasad 
s L R. 3 A. 507. 


LIMITATION ACT, (1908) ART. 61. 

Arts. 61, 99 and 120— Contribution 

— Co sharer— Right to be reimbursed m respect 
of money realised by a editor by coercive process . 

The plaimiff and the defendants were owners 
of five different jotes In execution of one of the 
decrees obtained by the landlord in respect of the 
joties one ot them was put up to sale and 
purchased by the plaintiff The landlord took 
out the amount of his dues m resoect ot that jote 
out of the sale proceeds and m respect of the other 
jotes he attached the balance and ultimately 
withdrew it, Tne sale of the first jote was set 
aside, but the plaintiff failed to ob:am restitution 
of the sale proceeds. The plaintiff thereupon 
sued 'he defendants for contribution . 

Held that the joint liability of the Plamtiff 
and the defendants having been discharged by 
the money of the former there was no doubt that 
the defendants obtained the benefit of the same. 

Though under Sec 174 of the Bengal Tenancy 
Act, the plamtifif being one of the judgment* 
debtors could not purchase at the sale the plaint 1 # 
and the defendant having bid lor the jote and the 
plaintiff’s b’d having been accented, the purchase 
by the Plaintiff was not void but only voidable 
In anv case after rhe sale was set aside the money 
deposited became the money of the plaintiff alone 
and should be treated as having been lawfully 
paid or appropriated in payment of the decree 
for rent 

So far as the right of contribution against co- 
sharers is concerned it does not matter whethet 
the money is actually handed over by the party 
seeking contribution or is realised from him by 
co-ercive process by the creditor. In eiiher case 
; the right to contribution arises from ihe fact that 
one of the co-sharers has pa’d in excess of his 
shaie and the jomt liability of all the co-sharers 
has been discharged. 

The suit was not barred under Arts, 61 or 99 
of the Limitation Act, having been brought within 
three years of the setting aside of the sale or under 
Art, 120, having been brought w thin six years of 
the date of payment [Chatter jea and Panton , JJ.) 
Gofenatk Moonshi v. Chandranath Moonshi, 

26 C. W. N. 340. 

Art 61 — Fine tor using land for non- 

agricultural put poses — Suit for recovery— Lim I- 
i at ion. Ser Limitation Act, Arts 120 and 61. 

(1922) Bern. 257 

Art. 61 — Purchase— Part consideration 

—Sum to be paid to a third person — Failure to 
pay. 

Part of the consideration in a case of purchase 
of a property w as a sum of money to be paid by 
t re vendee to the creditor ot the vendor. The 
vendee failed to pav On being sued by the ere 
Jifcor for the debt the vendor had to pay double 
the amount, princ pal and interest included In 
a suit bv the vender for compensation Held , the 
nlaintiff’s cause of action accrued to him on b-e 
date he was obliged to pay to his creditor the 
sum of money which the defendant was himself 
under an obligation to pay ( Lindsay , J ) Bri* 
kant Pande v . Pandit Jamna Dhar Dube. 

* (1922) All. 409. 
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LIMITATION ACT, (1 008) AET. 6 1. 


LIMITATION ACT, (1008) AET. 64. 


Arts. 61 and 115 — Suit for contribution 

— Share of costs and money due tn redemption — 
Commencement of time. 

In the absence ot a finding of a contract to 
pay at the conclusion of a litigation, defendant's 
liability to pay cannot be postponed till the con 
elusion of the litigation Toe suit for the re* 
covers ot a sh^re of costs and money due tor the 
redemption is barred under Art: 61 or 115 it 
brought more than three years after payment 3 
C. L, J. 93 d'StinguUhed. ( Xewbould and Pan- 
ton, JJ.) SHAIK JAM\L V SHUK CHAND 

(1922) Cal 79 

Arts. 61 and 81 — Suit by surety against 

principal debtor — Limitation. 

A suit by the sureties against the principal 
debtor for recovery ot die moneys paid by the 
former on behalf of the latter is governed by art 
81 and not by art 61 of tne Lim Act. ( Le Rossi* 
nol and Campbell , J],) Kunj L\l v Gulab R \m, 
55 P. L E 1922 . 67 I C 864 

Art, 62— Executoi — Deposit” 1 ot minor 

legatee’s money m bank — Drawing out ot money 
by executor— Liability ot B*nk— Money had and 
received —Limitation See Executor. 

24 Bom. L E 513, 

Art. 62 — Money had and recreed — Suit 

for— Limitation 

Art 62 of the Lim Act is applicable where the 
defendant has received monev which in justice 
and equity, belongs to the plaintiff under such 
circumstances as in law renders the receipt of it 
areceiot by the defendant to the use of the 
plaintiff The article most nearly approaches 
the formula of money had and received, bv the 
defendant for ihe plaintiffs use, *t read as descrip- 
tion and apart fiom the technical qualifications 
imported tn English law and procedu e 32 C.527; 
3 C, 39 L 46 C. 670 P. C: Ref. ( Mookerjee , Walm 
sley and Pearson. JJ.) Bim\n Chandra Dutta 
V. PRAMATHA NATH GhoSE, 

49 Cal 886 . 36 C. L. J 295 : 

(1922) Cal, 157: 68 I. C, 94. 


Arte. .62, 89, 109, 120 and 127 —Joint 

family — Partition — Collection of debts and 
profits of immoveable property by one member— 
Suit by another for account of the same and for 
hi s share — Lt miial ion. 


Three brothers had been members of an un- 
divided Hindu joint family. In 1905 they separated 
and appointed arbitrators to divide the ancestral 
properties. Before division was complete disputes 
arose and theproperties remaining undivided were 
left in the bands of different members of the 
family as tenants in common until in pi 7 the 
suit was brought for partition and for account 
Honeys were received from debtors m respect of 
d$bls which were owned in common and rents and 
prints partly in money and partly in kind were 
flw Qejved in respect of lands thus held in common, 
i defendants set up limitation in the suit for 
for payment of the shares of the 

» full 3ench that Art, 62 of the 
TrS# not a PPty to such a suit in 
^ of'^WO^HtolIec.edbT the defendant 
for Mmy had and received does not lie by 


one tenant in common against another who has 
received more than his share. The only appro • 
priate action would be one for an account in 
which the tenant m common who collected the 
money would be entitled to all just expenses *>uch 
as the expense incurred by bwiftor the collection, 

If the tenant m common who collected did so 
under an express or implied agency for all tenants 
in common, the proper article applicable would be 
article 89 ot the Limitation Act. 

The cause ot action does not come into being 
until there has been something done which shows 
that the person who got the money into bis posses- 
sion is holding it adversely to the plimtift 

Art, 109 ot the Limitation Act does not apply 
in respect of the profits o£ the immoveable pro- 
perties in the case because receipt of piofits by 
one of several tenants m common is not wrong- 
ful. 

Art. 127 of the Limitation Act does not apply 
! to the case as regards the money and the profits 
i received That article applies only to a suit for 
shaie of the property which is the property of a 
joint family at the date of suit and is in terms 
inapplicable to property which by reason of a 
division prior to suit has ceased to be ihe oro- 
perty of a j'oint family and is held by the 
members of the family as tenants in common 

The case law on the point discussed. ( Schwabe 
C.J . Ayling, Coutts Trotter , Kumaraswami Sastrt 
and Devadass , JJ .) Yerukola v. Yerukola. 

45 Mad. 648 42 M L. J. 507 : 

(1922) M, W. N. 215 * 30 M, L. T. 279 : 

15 L. W. 595 (1922) Mad. 150 (F. B ) 

-Arts. 62 and 120— Suit by one co- 
sharer landlord against another for share of rent 
collected. See (1921) Dig. Col, 750. Bhubaneswar 
Bhattacharjee v, Dwarkeshwar Bhatta- 
CHARJEE 66 I C. 876 

—Art 62 — Suit fot money drawn by 

pleader— Limitation 

A suit for money received by the pleader of the 
plaintiffs for their use is governed by Art. 62 of 
the Lim Act. {Greaves, J ) Ramhari Kapali v 
Rohini Kanta Chakravarty 

35 C. L. J. 330 : (1922) Cal. 499 . 67 I C. 943 

—Arts. 64 and 85 — Open and Current ac- 
count 

Where ibeie was a cuirent account and a 
mutual one, and the plaintiffs had claims against 
the defendants for money advanced plus interest 
and the defendants could set against those 
claims, their share of any profitts made in the 
transaction in which the paibes had a common 
interest, but the account was not open and cur 
rent at the time of the suit and the account had 
been closed and had been settled by the striking 
of a balance. Held , the article applicable is 
Art. 64 which applied to a suit for money paya- 
ble for money found to be due on accounts stated. 
{Le Rossi gnol and Abdul Qua dir. JJ ) The Firm 
of Gurudas Ramkoturvm v. Bhagwan Das, 

(1922) Lab 182 : 68 I C. 815. 

Art,^ 64 — Ruzukhata — Several k hates 

between pari’es — Khaias treated as one transac- 
tion. See (1921) Dig. Col 75GNarayan Laxman 
49 HIEARI v, Chafsi Dosa 46 Bom 419 : 

(1922) Bom, 168 : 64 I C. 1002, 
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LIMITATION ACT (1908), ART. 64. 

—Arts. 64, 106 and 115 — Suit on a balance 

of account — Account stated— Limitation — Nova 
tton. 

Having regard to the fact tha> the parties were 
partners and there must have been debit and 
credit entries between them and the transacdon 
sued on represented a balance struck between 
them in supersession of the detailed debit and 
credit entries in the earlier account, the entty m j 
question in the case was treated as an account j 
stated and the suit thereon was held to be govern, 
ed by art 64 and not by art. 106 of the Ltm Act- 
(Le Rossignol and Martmeau , U ) Nand Lal v 
Partab Singh 3 Lab. 326 : (1922) Lah. 425 

Art 64— Suit on balance struck — Subse- 
quent advance— Limitation. See Lim. Act, Arts, 
57, 64 and 85. 4 Lah. L. J. 69. 

Arts 65 and 115 — Contract of loan — 

Grain advanced on cond tion that it should be re- 
paid m kind — Suit tor recovery— Limitation Act 
Art 65 or 115 applicable. See Lim. Act, Art 52, 
5 and 115. 65 I. C, 691. 

Arts 65 and 115 — Suit for recovery 

of debt payable m kind with claim jor money — 
Limitation 

The period of limitation for a suit for recovery 
of a debt in kind payable in kind is three years and 
such a debt cannot be combined with one repay- 
able in money so as to make the longer period of 
limitation applicable to both. 41 P. R. 1914 Foil 
(Broadway and Harrison JJ ) Labh Singh v . The 
Firm of Rurchand Tulsi Ram. 

4 Lah, L. J, 64 : (1922) Lah. 122. 

Art. 66— Applicability of — “ Single 

bond Meaning of . 

A bond merely for the payment of a certam 
sum of money, without any condition in or an- 
nexed to it is called a simple or smgle bond The 
term “single bond’' is sometimes used to signify 
a bond given by one obligor as distinguished irom 
one given by two or more. Where under a bond 
power is given to the creditor to demand the 
whole of the money due under the bond when- 
ever default is made in payment of the interest 
for any two years consecutively it is impossible 
to predicate of the bond that there is any certain 
“ day specified for payment '* within art. 66 of 
the Lim. Act. (Wazir Hasan, A. J . C.) Hori Lal 
v. Thamman Lal. 9 0, L. J. 416 * 

4 TJ. P. L E. (0. 0.) 103. 

Art. 66, 68 and 75— Mortgage —Provi- 
sion for payment of interest annually — Default — 
Option to claim whole amount — Smt to enforce 
bond — Limitation. See Lim. Act, art. 80 and 
116, 20 A. L J, 819. 

Art. 75 — Cause of action. 

When the whole money is to be paid on the 
non-payment of two or three instalments, the 
cause of action arises on the default of two in 
stalments. Acceptance of payment of first in- 
stalment beyond the time fixed, though amounting 
to a waiver, does not affect the cause of action 
arismgby subsequent non-payment of two in- 
stalments. ( Pridtaux , A . J. C.) Wachhi n. 
M&R 0 TL (1922) Nag 184 


LIMITATION ACT (1908), AET. 80. 

— Art. 75 — Instalment bond — - Default — * 

Running o; time . 

Art 75 of the L’mitation Act applies to every 
suit on a bond payable by instalments containing 
a default clause. It is immaterial whether the 
payment ot the whole of the amount springs from 
a single default or from more than one detault. 
47 P. R. 1903, 38 Mad 374 rei. [Shadt Lal, C J. 
and Abdul Kadir, J.) Siba Singh v. Sundar 
Singh 3 Lah. L J 522 

• 

Art. 75 — Instalment bond — Default — 

Suit for recovery of money. 

Where the money due under an instalment bond 
is payable in three annual instalments and on 
default ot payment of one ol them the whole of 
the money due was to be immediately payable, a 
suit by the creditor for recovery of the money 
more than three years after the date ot the first 
default is barred by limitation under Art. 75 of 
the Lim. Act. 13 C. W. N. 1010 ; 36 Cal. 394 toll. 
(Pearson, J.) Syama Charan Barman v Narat- 
tam Borman. 65 I. C. 257. 

Art, 75— Instalment bond — Smt for 

recovery of money due — Dejault — Waiver. 

Where in a suit on an instalment bond the 
question arises whether the suit is barred on 
account of default m payment of a prior instal- 
ment, the point to consider is whe.her 
the plff had an option to waive his right 
to bring a suit at once on the happening of the 
default and whether, as a matter of fact, he did 
exercise hfs right of waiver. The test ot waiver 
may be found in the prayer in each suit— did he 
claim the whole amount, if so there was no wai- 
ver, or only the amount due on unpaid instal- 
ments not timebarred 11 A. L J, 89 ; 35 A; 
455 , 16 A. L. J 929 , 30 A. 123 Ref. ( Ryves , J.) 
Jiwan Mal v . Jageshar Kasondhan. 

L. E. 3. A- 237 . (1922) All. 113 : 66 I C. 655. 

Arts. 80 and 66— Bond— Money to be 

repaid with interest after fixed period — Default 
in payment of interest entitling creditor to call 
for whole amount — Suit to enforce bond — Ltmi~ 
tation. 

Under the terms of a bond, the prinicipal sum 
was Rf, 500, interest was agreed to be paid at 
the rate of 6 p. c. perannum every year and in 
default of payment of interest for any year com- 
pound interest was to be paid. The whole 
amount ot principal and compound interest was 
agreed to be paid within a period of 7 years. The 
bond further provided that the lender would 
have the liberty to demand the repayment of the 
entire sum due under the bond on the happening 
of default in payment of the interest due lor any 
two consecutive years. There was a default in 
payment of interest for 2 consecutive yeat s, In a 
suit on the bond it was contended that it was bar- 
red by limitation. Held that the suit was governed 
by art. 80 and not by art. 66 of the Lim. Act. The 
creditor under the terms of the bond acquired 
merely an option to recall the whole of the 
money due thereuuder on the happening of de- 
fau’t in payment of the interest for 2 consecutive 
years and the breach of the original promise for 
the repayment of the money within 7 years gave 
another remedy to him to enforce at the - $nd^of 


Y— 49 
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LIMITATION ACT (1908* } AET. 80. 


LIMITATION ACT (1908), AST 85. 


thaf period {IVazir Hasan, A. J. C.) Hori Lal 
t\ T ham an' Lal. 9 0. L J. 416 

4 TJ P 1. K, (0. C.) 103. 

Art. 80 and 116 — Bond payable m 

twelve years— Provision foi periodical payment 
of interest — Default— Efftd of . 

Under a mortgage the period fixed for redemp- 
tion was 12 years bin the mortgagor was to pay 
interest annually In case ot default it was open 
to the mortgagee either to add the interest due to 
the pnmcipaf and charge compound interest or 
to sue for the principal at once Held, that the 
bond fell under art. 80 read with art. 116 of tne 
Lira, Act and time began to run against the mort- 
gagee from the date of the first default in pay- 
ment of interest Consequently a su t for sale on 
the mortgage or lor a simple money decree 
against the mortgagor brought beyond the first 
date of first default, would be barred by limita- 
tion [Mcnrs C. J. Piggott and Walsh . Ryves 
and Sulaiman , J J ) Shib Dayal v. Meharban. 

20 A L. J. 819 

Art 81— Principal and surety— Pay- 
ment by surety — What constitutes— Starting 
point of limitation. 

Under Art. 81 of the Lira. Act time begins to 
run from the time when the surety pays the 
creditor and the principal debtor remains liable 
to be sued for three years only afier this payment 
has been made Payment may be made in moie 
ways than one and if moneys m court depos.t aie 
placed to the credit of the decree-holder, limita- 
tion against the principal debtor starts irora that 
date and not irom the date when the creditor actu 
ally draw^ out the money. ( Swtnhoe , A. J Cl 
Yinke Supaya n. Maung Kin. 60 I. C. 23. 

Art 81— Suit by surety against principal 

debtor— Lim.tation. Set Lim. Act, Arts. 6[ and 
8t 67 I C. 364 

Arts. 83, 116 and 132— Contract to iude- 

m nify — Charge— Enforcement of— Limitation, 
See (1921) Dig, Col. 750 Ramaswami Iyengir v. 
Kuppuswami Iyer. 66 I. C, 554. 


the defendants for things supplied and cornmis- 
siou charged, for purchases made by plaintiff 
for defendauls and on the other S’de there are 
entries shewing that the plaintiff firm received 
various kinds of grains irom the defendant and 
havn g sold them in the marxet credited the pro- 
ceeds io the defendants, the suit comes under 
Art. 85 of the Limitation Act. Nature of mutual 
open and current accounts fully considered 
[Abdul Raoof and Hat nson, JJ.) Abdul HaQ v. 
The Firm Shivji Ramc Khem Chand. 

(1922) Lah 338. 


Art. 85— Mutual account— Advance of 

money by plaintiff— Gram sent by deft. See (1921) 
Dig. Col. 751, Firm of Ratan Chand Jowala 
Das v. Asa Singh. 4 Lah L. Z. 217 : 

(1922) lah 188 


Art. 85 —Mutual open and cun ent 

account— Limitation for suit on, 

Under art 85 of the Lim Act the Couit has to 
consider whe her the account between the parties 
was mutual, open and current indicating reci- 
procal demands between the parties. It is not 
essential that the balance should in fact have 
been in favour oi one party at some stage. It is 
enough if the dealings are such that the balance 
might have been m iavour of either party. 2 ■J 
Bom. L R. 540 Ref (Shah A. C J. and 
Crump J) Satappa Jakappa v. Aunappa. 

24 BQm. L B. 1284. 


Art 85 — Mutual, open and current 

account— Nature of. 

Where m respect of transactions between tbe 
part’es no balance was struck and payments were 
made by one party not m iespect of any parti- 
cular transaction, but in respect of the account 
generally and hundies were drawn from time to 
time by one party at a time when the balance 
was decidedly in the other party's favour Held 
that the transaciicns constituted a case of mutual 
open and current account with reciprocal de- 
mands within the meaning of Art. §5 ot the 
Limitation Act ( Daniels , A. J, C.) Banke Lal 
v . Kanhaiya Lal. (1922) Oudh 124. 


-Art. 83— Suit by agent against princi- 
pal for recovery of loss— Contract of indemnity— 
Date of payment— starting point— Limitati »n. See 
(1921) Dig, Col. 751 Firm of Kadari Pershad 
Chheddi Lal v. Har Bhagwan. 66 I, C, 900. 

Arts 83 and 116 — Vendor and pur- 
chaser— Indemnity— Breach of contract— Limita- 
tion. 

A suit to recover compensation for tbe breach 
of a contract to indemnify the vendee against the 
claims of a mortgagee is governed bv Art. 83 to 
the Limitation Act or if the contract is regis- 
tered by Art. 116 of the Act The starting point 
i& the date when the purchaser was comoelled to 
pay off ihe mortgagee. [Broadway and Abdul 
K&dir.JJA Abdul Aziz Khan v . Muhammad 
JBaksh. % Lah. 316 : 3 Lah. L Z. 542 : 64 I. C. 43L 

— H-*— 4rAxfc 85 —A ppi icabihty—Test of, 

, o£ applying Art. 85 is mutuality and 

reciprocity} therefore where there are entries on 
one side lowing cash advances, price of cloth 
payment made to third person on behalf of 


Arts. 85 and 64— Mutual open and 

current account — Sinking of balance Suit for 
i ecovery of money — Limitation. * 

Wh^re there weie rnutial dealings between 
ihe parties, though balances were struck from 
time to time, they were merely acknowledg- 
ments and not agreements to pay. The case is 
one not of a stated account but of a mutual, 
open and current account where there have been 
reciprocal demands between the parties and a 
suit for recovery of money due on such account 
would be governed by art. 85 and not by art. 64, 
16 P. R. 1916 ; 32 A. 11 ; 22 B, 606 Foil (Chcvis 
and Harrison, JJ.) Jawala Das v . Hukam 
Chand. 11922) Lah. 316 : 66 I. C. 387, 

Art. 85 — Mutual open and current 

accoi*nt — TW of. 

The fact that the balance of an account was 
always in favour of the same party does not 
prevent the account from bemg mutual. The 
test is the intention of the parties. (Halhfax, A. 
C, Jd Panddr&ng v. Kalludas. 65 I* C, 881 
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LIMITATION ACT (1908), ART. 85. 

Arts. S5 and 115 —Mutual open and. 

Current account — Test of mutuality — Adjustment 
when effective to save limitation , 

Unless the account is a mutual open and cur- 
rent accojnt an adjustment in the presence oi the 
parlies da s not lurmsh a fresh starting point oi 
limitation An account current is an open or 
running account between two or more partes or 
an account which contains items between the 
parties fro n which the balance due to one of 
them is or can be ascertained. Fiom this it 
follows tha f such an accouat comes under t tie 
te:m of open account, m so far as it is running 
unsettled or unclosed. The test of mutuality is 
that the dealings between the parties should be 
such that the balance is sometimes m favour of 
one party and sometimes m tavour of the other 
42 C. 1043 ; 15 C, W. N. 882 ; 6 C. L. I 158 ; 17 
M 293 , 5 C. 759 Rel. ( Gantts and Ross , JJ.) 
Gopal Rai v. Harchand Ram Anant Ram. 

3 Pat, L, T. 492 : 66 I, C. 30 * (1922; P. 364 

-Art. So— Mutual, open and current 

accounts — Test of. 

Mutual accounts are such as consist of reci- 
procity of dealings between the parties and do 
not embtace tnose having items on one siae only 
though made of debits and credits. 

Wheie one party only makes payments to or 
for or on account of, the other and that other 
only from time to time makes payments 111 re- 
payment, the accounts cannot be said to be 
mutual within the meaning of art. 85. ( Robinson . 
C. J. and Mocgragor , /.) Arunachellam C HETTY 
v $ Sanderson. 11 L. B. R 369 

I Bur. L. J, 240 . 68 I. C. 928. 

, Art 85 — Mutual , open and cut rent 

account— -What constitutes — Mutual demands . 

Although the account between the parties is a 
current and open one yet to render Art, 85 of the 
Ltm. Act applicable it is also necessary that each 
party must have a demand against the other. 
Where however it has not been shown that the 
defendants-respoudents could have made any such 
demand during the currency of the account the 
requirements of Art. 85 have not been fulfilled. 

6 C. L J. 158 ; 17 M 293 ; 34 M. 5l3 ; 27 I. C. 
879 ; 22 B. 606 : 21 I. C. 773 . 32 A 11 and 17 I. 
C. 69 Ref. ( Shadt Lai and Broadway , JJ.) The 
Shop Hardilal-Ram v . Pokhar Das. 

3. Lab L. J 362. 

Art 89, 109 and 120 — Co-sbarers — 

Hindu joint family — Division m status— Collection 
of outstandings by one member — Suit by other 
members for recovery of then share — Limitation. 
See Lm. Act. Art. 62, 89, etc. 

(1922) M. W. N 215. 

Art. 89 and 120— Suit against agent 

after death of puna pal— Position of agent — 
Trustee— Limitation. 

Where a person acted as gomastha of J until 
J*s death in July 1912, and then he acted as agent 
under J's widow, in a suit more than three 
years alter her husband’s death, against the agent 
lor accounts from 1894 to 19.15. 

* Held, that Art 89 of the Lim. Act applied to 
ire case rand the claim for accounts for the 


LIMIT AI ION ACT (1903), ART. 91. 

period up to the death of J. was barred by limit- 
ation as the agency was terminated on J’s death 
and as the suit was Drought more than three 
years alter J's deatn. 43 Cal. 248 , 44 Cal. 1 foil. 
As the agent was not sued for any act done by 
In m alter the death of bis late principal, which 
he might have done as a trustee, neither S, 209 of 
the Contract Act nor Art. 120 of the Limitation Act 
applied to the case. ( Chatterjea and Panton , //.) 
Sm Sarashibala Dasi?;. Chuni Lal Ghosh. 

26 C. W. N 320 : 65 I. C. 2X9 • (1922; Cal. 53. 

Arts 89, 115 and 116 — Suit for accounts 

against a rent Collectoi — Omission to render 
accounts, when amounts to a refusal — Applicabi- 
lity of Arts 115 and 116 See (1921) Dig. Col. 
752 Pran Ram Mookerjee v Mahakij Kumar. 

49 Cal. 250 : 35 C, L, J. Ill : (1922) Cal, 355 ** 

68 I. 0. 562. 

Art. 91 — Acknowledgment — Requis- 
ites of— Mortgage. See (1921) Dig. Col. 733 Pra* 
sanna Kumar Roy v . Nikanjan Roy 

48 Cal. 1046 • 26 C. W. 213 . 64 I. C. 988. 

Art 91 — Deed ab imho void — Suit to 

set aside — Limitation, 

Ait 91 of the Limitation Act has no application 
to a suit to avoid a document which is ab initio 
void and invalid. ( BuckniU , J.) Abdul Rahman 
v. Wali Mahomed. 65 I, C. 224* 

Arts 91, 95 and 120 — Deed void 

ab initio— Suit to set aside— Limitation— Arts* 
91 and 95 not applicable. See Lim, Act. S. 18 and 
Arts. 91, 95, and 120. 26 C W, N. 479* 

Arts 9 118 and 120 — Registered docu* 

ment admitting adoption — Suit to set aside and 
for declaration. 

Wheie a person executes a legistered docu- 
ment declaring he had adopted another, a suit for 
a declaration of its invalidity would fall under 
Ait 91 If it is for declaring that it never took 
place art 118 would apply. 

Quaei 8 whether art 120 would apply at all 111 
the circumstances ( Rafique and Piggoti , //.) 
Kumar Udit Narayan Singh v Diwan Randhir 
Singh: 20 A L. J. 945 : L. R. 3 A. 642. 

Arts. 91 and 144— Scope of — Suit by 

co-sharer for setting aside lease by latnbarddr — 
Limitation. 

Where a co sharer sues for a declaration that a 
lease granted by a lambardar is invalid against 
him the suit is in time so long as the co-sharer*s 
right to the property subsists Art 91 of the 
Limitation Act applies only where the plaintiff 
or his predecessor-in-title was a party tpv the 
instrument sought to be set aside. IN L. R. 

83 P. R. 1916 Ref. [Drake Broehman^ J. C .) 
Kunjilal v. Chandra Singh. 

17 N. L. R. 169 : 64 I, C. 77$. 

A r t 91— Suit to set aside gift for undue 

influence— Starling point of limitation — Cessation 
of undue influence— Onus of proof. See (1921) 
Dig Col 753 Raja Rajeswara Bethupathi 
Avergal v* Kuppuswami Aiyar. 


68 I* 0 352. 




LIMITATION AST (1908), ART. 91. 

Arts. 91, 120 — Suit to set aside sale 

deed — Limitation — Money decree holder— No 
attachment made — Suit if Ites. 

Art. 91 of the Lim. Act can only be applied to 
cases where tne person who wants to set aside 
the sale deed is himsslf or through his predeces- 
sors in title a party to the msttument Where the 
suit by mortgagee is in effect one for a declara- 
tion that a sale by his mortgagor to a third party 
is null and void, Art 120 applies to the case 
Where on account of the invalidity of the 
mortgage deed, the mortgagee obtained only a 
money decree and without attaching the property 
he sued for a declaration that the sale oi the 
property to another was invalid * 

Held, the proper relief in the case would be to 
attach the property and wait till the attachment 
bad been removed and then sue to have his right 
to attach declared ( Pratt and Dncworth , JJ ) 
Mi San M\ Khaisgp. Shue Ba. 

1 Bur L J 106. 

— Arts. 91 — Ti ansfer by tenant in contra- 
vention of statute — Suit by a landloi d to avoid 
transfer - - Limitati on . 

A suit by a landlord to avoid a transfer made 
by a tenant m contravention of S. 43 ot the C. 
P. tenancy Act is not governed by Art 91 ot the 
Limitation Act. {Mitra A . J. C.) Seth Sagun- 
CHAND V. LALA CHHABILIRAM, 18 N. L R. 11 I 

(19 22) Nag. 60. 

-—Art 95— Mortgage— Holding not aliena- 
ble— -Simple money decree claimel— Fraudulent 
representation ot alienability— Effect. See Lim. 
Act, Art 116 and 95. 9 0. L J. 171 

Arts. 96, 97 — Pre-emption — Mutation — 

Failure of consideration 

The plaintiff impleaded in a pre-emption suit 
one of the vendees, who realised the entire pre- 
emption money under a mistake of fact that he 
alone was the vendee. Tne pre-emptor’s claim 
for mutation after formal possession was resisted 
by the other vendees on the ground that they 
were not impleaded hi the pre-emption suit. In a 
suit by the pre emptor lor the possessbn of the 
property released m favour of the vendees not 
impleaded in the pre-emption suit or in the 
alternative for the proportionate refund of the 
consideration held the cause of action arose when 
the pi e-emptor’s claim for mutation was resisted 
i. e. when the consideration failed or wnen the 
mistake of fact was discovered. 24 M. 27 Ref. 
[Kanhaiya Lai /,) Ram Bali Singh v. Shi am 
SENDER Misir. (1922) Ail. 475. 

Art. 97— Suit on consideration that fails 

^Vendor and purchaser — Limitation, 

Where a person is entitled to sue for specific 
performance of a contract for sale of land he can 
a3so sue for refund of the purchase money whe 
ther it has been paid m cash or has been set off 
debts due by the vendor. In either case 
f#jtestaf ting point ot limitation under art 97 of the 
Act *5 three years from the date of the pay 
mwk 0r,set~o0*9 A 47, 57 e Ref. {Mating Kin, /.) 
JIadng Aung Ba Maung Aung Po. 

% Bur. L J, 198 


LIMITATION ACT (1908), ART. 105. 

— ** Arts. 97 and 120 — Sint for damages 
— Breach oj covenant for title- Limitation — Start - 
tng point 

Where an execution sale is declared a nullity 
for want of any saleable interest in the judgment 
debtor a suit by the purchaser for recovery of the 
purchase money is governed either by art 97 or 
by art 120 of the Lim. Act and m either case 
the starting point is the date of the decree of the 
first court declaring the sale to be invalid and 
not of the appellate court confirming that decree 
[Phillips and Ramesam , JJ.) Nadu Kandeela 
Kath Pakuran v Kuyattil ICandan Kutty, 

16 L. W. 285-31 M. L. T. 169 (H. C.) . 

(1922) M. W. N. 561. 

Art. 97 and 120 — Suit to recover 

amount paid .under legal process — Limitation. 
See (1921) Dig. Col. 754 Firm of Balkishen 
Das v . Devi Saran. 4 Lah L. J. 164 : 

(1922) Lah. 103. 

Art. 97 — Suit by vendee for purchase 

money — Limitation — Starting point — Date of 
dispossession . 

Where a vendee under a deed of sale had been 
given possession and was subsequently dis* 

! possessed under a decree of court obtained by a 
third pei son, a suit for damages by the vendee 
against the vendor is governed by ait, 97 of the 
Lim Act. The starting point of limitation is not 
the date of the decree of court but the date of 
actual dispossession ot the vendee 46 C. 670 
d.stinguished 14 M, L. T. 524 ; o’O M. L, J. 449 
38 M 887 ; 32 1 C. 176 Relied on. ( Ayhng and 
Odgers , JJ.) Hari haramangalath Sankara 
Variyar v. Calathil Ummar 43 M. L. J. 721 : 

(1922) M, W. N. 634 : 16 L W. 684. 

Arts. 99 and 120— Cosharers — Money 

realised by coercive process from one— Suit for 
reimbsrsement— Limitation. See Lim* Act Art. 
61, 99, etc. 26 C. W. N. 340. 

Art 103 104 and 116 —Suit for dower 

debt — Registered agreement : 

Where dower is payable under a registered 
instrument executed by the husband in favour of 
the wite a suit tor dower whether it is brought 
by the wile during her lite time or whether it is 
brought by her heirs after her death is a suit for 
compensation for breach ot contract in writing 
registered within the meaning of art 116 of the 
Lun. Act The distinction between prompt and 
deferred dower seems immaterial in this 
connection. The wife may sue the husband for 
her prompt dower at any time even during tne 
continuance of the marriage. The w»le may also 
sue the husband for heir deferred dower in 
the event ot the marriage being dissolved by 
divorce. Where the suit tor dower is 
brought by the heirs of the wife after her 
deatn it is still a suit on the contract the 
contract being one which the heirs are entitled 
to enforce. ( Richardson and Suhrawardy, JJ.) 
Asistulla v Danisa Mahomed. 36 0, L. J. 379, 

— Art. 105 — Mortgagor and mortgagee— 

Suit for recovery of surplus collections— Limita- 
tion. See (1921) Dig Col. 755, Prasonna 
Kumar Mandal v. Nilambar Mandal. ( 

(1922) Cal, 189 : 64 1, C. ?*, 
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LIMITATION ACT. (1908) AET. 108 

* Art 106— Partnership of two pet sons— 

Death of one— Whether partnership continued 
by the widow of the deceased partner — Contract 
Act , S. 253. 

The principle underlying S. 253 (10) of the 
Contract Act is that where the parties to a contr- 
act agree expressly or by necessary implication to 
continue the partnership as if no dissolution has 
taken place upon the death of one of the original 
partners the suit for accounts and dissolution 
would not be barred under Art 106 of the Limi- 
tation Act even though brought more than 3 years 
after the death of the original partner, 101 P R 
1914 followed, (Abdul Raoof and Abdul Quadtr 
JJ.) Harjchand of Delhi v Jugal Kishoreof 
Delhi (1922) Lah 349 . 68 I. C 722 

Art 109 — Mesne profits-— Calcultion of 

—Limitation. See (1921) Dig Col 756 Suraj 
Prasad Pandey v Somra Mahto. 

68 I. C. 903. 

— Arts. 109 and 120 — Suit on mortgage 

— Profits received by transferee pendente lue— 
Suit by pm chaser at mortgage sale to lecover 
the same . 

The words “ wrongfully received” in att. 109 
of the Limitation Act include receipts of profits 
that cannot be legally substantiated. It was held 
m a suit between the purchaser at a mortgage 
sale and the holder of a usufructuary mortgage 
granted by the mortgagor after the passing of the 
mortgage decree that the usufrucutuary mortgage 
was void as against the purchaser owing to the 
application of the doctrine of Its pendens . The 
purchaser having sued the usufructuary mortgagee 
to recover rents realised by the latter from cer- 
tain tenants of the property before the plaintiff 
obtained possession under the purchase . Held, 
that art. 109 of the Limitation Act applied to the 
case. (Chatter? ee and Panton, JJ ) NageNDRA 
Nath Pal v, Sarat Kamini Dasi, 

26 C. W. N 386 : (1922) Cal 235 : 

66 X. C. 873 

— Arts. 113 and 132 — Award — Creation 

of charge— Enforcement of— Limitation. 

A suit to redeem a charge declared by an 
award is not a suit to enforce specific perfor- 
mance of a contract and is not governed by art 
113 of the Lim. Act (Lindsay and Kanhaiya 
Lai , JJ,) Surat Singh v< Umrao Singh. 

(1922) All. 410 : L, E. 3 A. 383 : 

20 A. L. J 611 

Art 113 — Contract — Specific perform- 
ance— Suit by one alleging himself to be benefi- 
cially entitled . 

The terms of art 113 of the Lim Act relate to 
the performance of any contract A suit by the 
plff to enforce specific performance of a con- 
tract for conveyance of immoveable property is 
governed by art 113 even though the de.endai.t 
was prior to the execution of the contract for 
conveyance, bound to hold the property ior^ the 
benefit of the plain* iff or his predecessor in title.* 
Tfie contract for conveyance having treated de- 
fendant as the legal owner, the plaintiff was 
bound to sue ior enforcement of the contract with- 
ii^th^ tfm# limited by art 113 (Lord Carson, ) 
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LIMITATION ACT, (1908) AET 116, 

SUBBARAYA PlLLAI V RAJAKUMARA VENKA1A 
Perumal Raja Bahadur. 16 L. W 169 . 

(1922) PC 345 , 45 Mad 641 . 49 I. A, 335 . 
68 I.C. 172 : 13 M. X T 146 : (P. C.) 

Art. 113 — Specific performance — suit 

foi starting point of limitation. 

In the absence of a date fixed for performance 
of the contract time does not commence 
to run till there has been a demand and refusal. 

5 C. 175 Rel ( Duckworth , /J Ma Ma Gye v, 

Ma Nyo Po. 1 Bur L, J. 171. 

Art 115— Contract of loan — Grain ad- 
vanced oti condition that it should be paid in kind 
— Suit for recovery — Limitation. See Lim, Act. 
Arts 52, 65 and 115. 65 I. C. 691. 

Art. 115, 52 and 56— Materials supplied 

and work done by Contractoi — Suit for money 
due on contract— Compensation, meaning of — 
Where plff. agreed to supply marble for a floor- 
ing and also to construct tbe flooring in consider- 
ation of his being pa'd a certain sum of money 
for every square foot of the flooring done, which 
rate included the price of materials supplied as 
well as the work done, a suit for balance of tbe 
money due to him on tha basis of the contract is 
governed by art. 112 of the Lim. Act and not by 
art. 120. 

The plaintiff’s claim as laid was an indivi- 
sible one and could not be split up into two 
portions. Therefore ne ther art. 52 nor art. 56 of 
the Lim. Act was applicable to the case. 

Art 115 of the Lim Act is a general provision 
applying to all actions ex contractu not specially 
provided for otherwise, and the present claim 
certainly arose out of a contract entered into 
between the patties. The word “ Compensation M 
m art. 115 as well as m art. 116 has the same 
meaning it has in S. 73 of the Contract Act and 
denotes a sum of money payable to a 
person on account of the loss or damage caused 
to him by the breach of a contract, 

6 C. 94 ; 3 A 600 foil (Shadi Lai y C. J. Che- 
vies and Harrison , jj-) Mahomed Ghasita v, 
Siraj-ud-din (1922) Lah 198 2 Lah. 376 : 

66 I. C. 490 (P. B.) 

-Arts. 116 and 95 —Mortgage — Holding 

not saleable — Simple money decree claimed — 
Fraud— Effect. 

A suit for sale being brought on a mortgage 
of a cultivatory holding, the defendant pleaded it 
was not saleable, whereupon plaintiff claimed a 
simple money decree, also alleging that there was 
a fraudulent misrepresentation about the alien- 
ability of the holding 

Held if fraud is established, the suit will be 
governed by art. 95 ; if not, by Art. 116. (Dalai, 
A, J . C.) Thamman Singh v. Dalchand. 

9 0. L J. 171 :4U.P.I E. (0 C) 40 : 
(1922) Oudh. 113 * 67 I. C, 595. 

-' -Art 116 and 132 — Mortgage by manager 

of joint Hindu family— No necessity — Personal 
decree— Limitation, 

Under a mortgage executed by the manager of 
a joint Hindu family the mortgage money 
repayable in 3 years at the end of which 
the mortgage was liable to be foreq^sed, 
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LIMITATION ACT. (1908) ART. 116. 

mortgage money was not paid and in an action for 
forclosure it pleaded that the mortgige was void 
not having been made tor any legal necessity and 
that a prayer for a simple money decree was also j 
barred. , 

Held that the mortgage was void from its in- 
ception and that the cause of action for a simple 
money decree having arisen on the date ot the 
mortgage, the prayer to that effect could not be 
granted as more than 6 years had elapsed from j 
the date of the mortgage. {Wazir Hasan , A. J 
C.) Ram Narain v. Nand Kumar. 

25 0. C. 164 : (1922) Oudh 257. 

Art, 116— Registered Sale — Breach of 

covenant for title — Suit for damages — Limitation 
— Starting point . 

A registered deed of sale executed in 1905 by 
two persons, after reciting the receipt of consi- 
deration therefor, stated “It there is any dispute 
in respect of the property by relations and others 
etc, we shall settle them at our own expense and 
we shall be bound to carry out this sale without 
obstruction.” The son of one oi the vendors 
sued to set aside the sale as regards the share oi 
his father and obtained a dec ree in 1913 for pos 
session of that share. In a suit by the vendee m 
1917 within 3 years from the date ot disposses- 
sion in pursuance of the decree of 1913, tor the 
recovery of the part of the purchase money cor 
responding to the share of the property recovered 
from him, Held that, assuming that the clause in 
the sale-deed set out above did not amount to a 
covenant for quiet enjoyment, there was clearly 
a covenant tor title and on breach of that covenant 
that the vendee had 6 years to sue under art 116 
of the Lim. Act trom the date when the covenant 
was broken and that the suit was not barred, 

C Kumaraswattti Sastti -and Devadoss, 77. 

Sistla Subbay a v, Pata Pichanna. 

(1922) M. W. N, 420 : 43 M, I. J, 64 : 68 I. C. 190. 


LIMITATION ACT, (1908) ART, 120. 

( Macleod , C /, Shah and Fawcett , 7/,) Doddawa 
P uhSHYA V Yellawa Mallappa Beni. 

24 Bom. L. R. 158 : (1922) Bom. 223 : 

67 I.C. 134. (R. B.) 

Art. 118 — Suit for possession of property 

Article if applicable. 

Art. 118 does not bar a suit for possession of 
immoveable property on the ground that an 
adoption is invalid. The article applies to a 
smt for a declaration that an adoption is invalid. 
{Stuart and Sulaiman JJ .} Radha DulaiyA2\ 
Rashik Lal. L R. 3 A 544 20 A L J 814. 

Art. 120 — Applicability — Suit for a 

declaration of public right of way See Lim. Act, 
Arts. 144, 120, etc. 26 C. W. N. 587. 

Art. 120— Cause of action— Declara- 
tory suit — Inter fercnce with graveyard — cultiva - 
j tion of portions of gtaveyard— Interference with 
, repairs . 

In a sun for declaration that certain lands were 
a grave yard it was found that portions of the land 
were, from tunc to time cultivated, that in the 
settlement of 1904 - 1905 no part of the land was 
shown as a grave yard, a portion being* 
entered as cultivated and the rest as waste. 
In 1915 there was an active interference when 
certain masons who entered upon the land in 
order to repair the old tombs were obstructed. 
Held , that the suit was in time, being brought 
within 6 years after 1915. The plffs. might very 
well have disregarded the fact that parts of the 
land were cultivated so long as their rights were 
not actively interfered with. The obstiuction of 
repairs to the tomb was an overt act which in- 
terfered with the plaintiff's right of user There- 
fore time did not begin to run against the plain- 
tiffs until 1915 [Scott Smith , /.) Jai Gopal v. 
Mahomed Bakhsh. 4 TLP.R. (Lah). 46 . 

65 I. C. 647. 


-Art 116 — Suit for dower— Suit by heirs of 

Mahomedan lady — Reg stered agreement — Sun 
governed by art 116 of the Lim. Act and not by 
art 103 and 104. Se £tLim. Act. Art 103, 105 
AND 116. 96 C. L J. 379. 


-Art. 116 and 110 —Suit for rent — Regis- 
tered document. 

A suit for rent undei a registered document is 
governed by art 116 of the Lim. Act ( Scott 
Smith and Harrison , 77.) Abdul Sam ad v. 
The Municipal Committee, Delhl. 67 I. C 939 

—Art, 116— Vendor and purchaser— In- 
demnity— Breach of contract registered— Starting 
point of limitation. See Lim. Act, Arts, 83 
AND 116. 2 Lah. 316. 


— Art. 118 — Adoption— Suit for posses - 

&qpn of property which involves displacing an 
alleged adoption . 


% the Full Bench Macleod , C. 7 and 
J* Shah, 7. dissenting) that Article 118 oi 
| Limitation Act does not govern suits 
here the plaintiffs cannot succeed 
btng an alleged adoption ; 

Bom, 260 is overruled by 

til Privy O&Sdl alkSfarr uf L. It 33 I. A. 156. 


Art. 120 Cause of action — Declara- 
tory suit — Refusal to enter name of applicant — 
Revenue register — Successive orders— Starting 
point of limitation. 

Where the cause of action for a suit for decla- 
ration of title is the refusal of Revenue authorities 
to enter the plaintiff's name in the revenue regis- 
ter, the starting point of limitation under Art. 120 
of the Limitation Act is the date of the order of 
refusal by the Revenue authority A subsequent 
application for the same relief and a subsequent 
order of refusal by the Revenue authority does 
not give a fresh cause of action for the suit. 11 
C, W. N, 186 rel ; 31 All. 9, 22 C. L, J, 283, 3(5 
All. 492, 36 Mad 383 and 41 Cal 244 dist. 
(. Kumaraswami Sastn and Deiadoss , JJ.) 
Chathu V. Neelakandhan. 42 M. L J. 457 : 

15 L. W. 478 : (1922) M. W. N. 260 ; 

30 M. L, T 266 (H 0 ) ; (1922) Mad. 194 : 

67 I C. 600. 

Art. 120— Cause of action— Entry in 

revenue papers — Date of knowledge — Subsequent 
knowledge of plaintiff. 

The starting pomt of limitation for a suit for 
declaration of title consequent on an adverse 
entry in the revenue papers is the date when the 
plff, has knowledge of the entry and not the date 
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when it was made. ( Rafique and Lindsay , JJ.) 
Gopal Das v. Sri Thakur Ganga. 

20 A L J. 231 : L. R. 3 A. 215 (1922) A. 115 

66 I C. 148. 

Arts 120, 89 and 62— Co-shareis— joint 

Hindu family — Division in status —Collection of 
outstandings by one member — Suit by other 
members for recovery of their share — Limitation. 
See Lim. Act. Art. 62, 89, etc, 

(1922) M W, N. 215, 

—Art, 120 — Cosharers — Money realised 

by coercive processes from one cosharer— Suit for 
re imbursement-Limitation. See Lim Aci , ART'S! 
90 AND 120, 26 C. W. N. 340 

-Art. 120 — Declaratory suit — Limitation — 

Starting point — Application for review See 
(192 J) Dig. Col 758. Bh vgwan Bakhsh Singh 
v. Manraji Kunwar (1922) Oudh 148 * 

66 I. C. 205 

Art. 120 — Declaratory suit— ‘Limita- 
tion when begins— Successive invasions. 

A man is not bound to bring a declaratory suit 
on any and every possible invasion of his t-tle, 
and such suits are not encouraged by courts unless 
they are clearly necessary. 

Where plaintiff’s share in a shamilat was dis* 
puted in 1895, but his joint possession was not dis- 
turbed, and in 1914 in another partition proceed* 
ing his rights were again disputed : Held , a suit 
for declaration of tale within 6 years of the latter 
event, is in time, (S cot t-Smith and Hanson, JJ ,) 
Muhammad Hanif v . Ratan Chand. 

3 Lah. 43 • (1922) Lah. 94 : 6*7 I. C. 990. 

Art. 120— Deed void ab imtto suit to set 

aside, See Lim, Act S. 18 and Arts. 91,95 and 
120, 26 C. W. N, 479. 

— Art. 120 — Execution sale void— Suit for 

purchase money 

Where after an execution sale, the judgment 
debtor is found to have had no saleable interest in 
the properties, and a suit is brought to recover 
the purchase money Art. 120 will govern the case, 
(Mookerjee and Chotzner JJ.) Makar Ali v Sar- 
FADDIN. 36 C. L. J. 132. 

Art. 120— Executor depositing minor- 

legatee’s money in Bank — Drawing out of 
money — Breach of trust— Liability of Bank- 
Limitation. See Executor. 24 Bern. L. R 513 

■ Arts. 120 and 125— Gift of land and 

house-Declaratory suit by a reversioner— Limita- 
tion. See (1921) Dig, Col. 758 Mt. Amir Begam 
v. Mt, Hussain Bibi (1922) Lah. 98- 

—Arts 120 and 141— Hindu reversioners — 

Suit to recover moveable property on death of 
Hindu female — Limitation. (1921) Dig. Col, 
7SS Framatha Nath Bose v. Bhuban Mohan 
Bose, 49 Cal, 45 * 64 I C. 980 ; (1922) Cal, 321, 

Arts.. 120 and 141— Hindu widow— 

— Moveables— Liability for wiste— Suit by rever- 
sipner— -Limitation, See (1921) Dig, Col* 759. 
Gokula Venkanna v. Gokula Narasimham* 

\ 661, C, IQ. 


j LIMITATION ACT, (1908) ART. 120. 

" Art. 120 — Money decree-holder — No 

attachment of property — Suit for declaration of 
invalidity of sale to stranger— Limitation See 
Lim. Act, Arts, 91 and 120 1 b. L. J. 106. 

Art. 120— Pre-empt ion- Date of registra- 
tion or execution— .Registration Act , S. 47. 

In a pre-emption suit the limitation runs from 
the date of registration and not from the date of 
execution of the deed of sale and the article 
applicable is 120. S 47 of the Registration Act does 
not apply to the case. (Kotval A. J C.) Ragho 
v, Sakharan. (1922) Nag 200 : 68 I. C. 715. 

Art 120 — Pre-emption — Limitation — - 

Contemplated sale 

Art 120 of the Lim Act applies to suits for 
pre-emption in respect of a contemplated sale, 
while Art 10 applies where the sale has actually 
taken place. (Halhfax, J, C ) Rai v Sidakalli. 

tl922' Nag 14 : 65 I. C. 959. 

Art, 120 — Record of rights — Publication 

—Suit for rectification— Cause of action— B. T. 
Act. S. Ill A. 

Where plaintiffs are in possession of the pro- 
perty a suit for*a declaration that the record of 
rights did not correctly describe their status as 
tenants is governed by Art 120 of the Lim. Act 
and the suit can be brought within 6 years of the 
final publication of the Record of Rights (New- 
bould and Panion . JJ.) BadarUddin Munshi d. 
Sarapaddin Bepari, 68 I C. 489. 

Arts 120. 68 and 59 — Suit for con- 
tribution under S 70, Contract Act- Limitation- 
Art 120 applicable. See Contract Act, S. 70. 

31 M. L. T. 164, 

Art. 120— Suit for declaration of title — 

cause of action — Starting point of limitation. 

In a suit by the plff in 1919 for declaration of 
their title as adnamaliks of certain land forming 
part of the^sbamilat, *it was found that the defts- 
denied their title in 1912, that the Assistant Col- 
lector refused mutation of their names in 1912, 
that on appeal the Collector reversed the order of 
the Assistant Collector and ordeied mutation of 
the plff’s names in 1913 and that' the order of the 
Collector was reversed by the Commissioner in 
1913, Held t t hat though the denial of the plff's 
title in 1912 gave them a cause of action, the order 
of the Commissioner in 1913 gave a fresh cause 
of action and that the suit was within time. 10 A. 
L J. 413 foil. 36 A. 493 ref, (Scott-Smith }*) 
Lorind Chand v. Allah Bakhsh. 

65 I. C. 124 % 33 P. L. R. 1922 : (1922) Lah. 125. 

-Art. 120— Suit for declaration of title 

to immoveable property— Limitation — Starting 
point. See (1921) Dig. Col. 760 Joynarayan 
Sen Uktl v. Sri Kanta Roy, 

26 0, W. N. 206 : 65 I. C. 8 : (1922) Cal. 8. 

Art. 120 and 142 — * Suit for decla- 
ration of title— Proceedings under S. 145 -Attach- 
men t by magistrate — Effect of. 

Where in proceedings under S. 145. Cr.P. Code, 
a magistrate attaches the property in dispute,* a 
suit for possession of the property is in truth and 
in substance one for declaration of flU#ta th$ 



783 


THE YEARLY DIGEST 


784 


LIMITATION ACT, (1908) ART. 120. 

properties and is governed by art. 120 of the Limi- 
tation Act and not by art. 142. 20 A. 120; 26 M. 
4X0 ; 20 C. W N, 481; 17 Cal. 814 Reierred. The 
position of the magistrate was that of a staire 
holder and daring the continuance of tne attach- 
ment the property was in legal custody which 
must be held to be for the benefit of the party 
who is eventually declared to be the true owner. 
32 C. 856 , 5 All. 1 , 30 M. 12 , 29 C. 518 ; re- 
ferred to. [ChUterjee and Cuming, JJ .) Pvnna 
La l Biswas u. Panchu Ruidas. 

49 Cal 544 : (1922) Cai, 419 : 26 C. W. N ,432 : 

65 I C. 200. 

Art. 120 — Suit for dissolution of marriage 

or declaration of divorce— Cause of action for— * 
Limitation. See Lim. Act S. 23 and Art. 120. 

65 I* C. 452 

Arts. 120 and 123 — Suit by Maho - 

medan for his share of inheritance— Moveable* 
and immoveables. 

A suit by one of the heirs of a deceased Maho- 
raedan for his or her share of the moveable and 
immoveable property of the deceased is governed 
by Art. 12o and not by art 123. 21 Cal, 157 loll. 
{Hears, C. J.) Mt. Bashir-un-nissa Bibi v . 
Abdul Rahman. 44 A 244 : I R. 3 A 108 : 

20 A, L J. 71 . 64 I. C. 974 

Arts. 120 and 61 — User for non-agricul- 

tural pui pose — Fine— Suit to recover 

Where the plaintiff sued to recover frcm defen - 
cant the amount of fine paid by him for the use of 
land belongmg to the plaintiff for non-agncul- 
tural purposes by the defendant ; Held Art. 120 
and,not Art. 61 applied to the case, ( Maclcod C, 
J.and Shah, /,) Parnamachand Chandiram v. 
Kashinath Deram Lonari. (1922) Bom, 257. 

Art. 123, 120 and 62 —Legacy .when pay- 
able — Suit for the estate . 

V mother of N. alter his death brought a suit 
for possession of his property. Pending the suit 
she died m 1899, but the suit was continued oy 
defendants By her will she had bequeated her 
certain legacies which were to be paid out of the 
accumulation of the estate. The property was in 
the possession of a Court of Wards and ihe in* 
come was accumulating. Duriug the pendency 
of the suit the accumulated income was in 1905 
permitted by the Court to be divided among 
defendants and P. who claimed adversely to V. 
They all undertook that the money would be 
brought in if the Court so ordered. The suit was 
decreed in favour of V in 1913. Defendants by the 
<$^cfee alone became entitled to the estate The 
one-third of the income which had been handed 
oyer to P was therefore ordered to be refunded 
to defendants in 1915 and was refunded in 1917 
In legatees’ suit within 3 years of this for the 
payment of legacies, the defendants contended 
that the Shit was time barred as it was brought 
after more than 12 years from 1905. Held , the 
defendants did not receive any money which 
considered as available for the legacies 
Soil X9XS and further, as regards that part which 
• received .. from P and which was to satisfy 
these claims, they did sot receive it until 1917. 
The legacies aaremot payable until there are avail- 
able assets to pay them and, therefore, time under 


LIMITATION ACT. (1908) ABT. 126. 

the statute of li nitation does not begin to run 
until there are a\ailable assets. An executor de 
son tort takes all the liab’ltties of an executor 
and it would be a curious thing, if claims to 
legacies against an executor were not barred until 
the lapse of 12 years but claims against rxecutors 
de son tort were barred in a shorter period Aft 
123 applies to su ts for legacies against any person 
rightly or wrongly m possess’on of the estate 
under such circumstances that he is bound to deal 
with it as the estate of the deceased. Art. 62 
bat ring suits for money received m 3 years and 
A t 120 are not applicable to the case. ( Sehwabe 
C. J. Coufts Tf otter and Kumar asw ami, JJ .) 
Zemindar of Bhadrachalam v Sri Rajah 
Venkatadri Appa Rao 

43 M. L. J. 486 : 16 L W 369 ; 

(1922) M. W. N. 532 : 31 M L.T. 221 (H. C.) : 

(1922) Mad. 457. 

Art. 123— Suit against person m posses- 
sion, 

A suit foi a legacy or for a sharer of a residue 
bequeathed by a testator can fall under Art 123 
not only if it is against an execu.or but also if it is 
against one in possession of the assets which are 
liable ior payment of the legacies {Schwa be, C. 
J and Coutts Trotter and Kumaraswami Sastn ) 
JJ ) Zemindar of Bhadrachalam v . Sri Rajah 
Venkatadri Appa Rao. (1922) Mad. 457 : 

43 M. L. J. 486 : 16 L. W. 369 : 

(1922) M W. N. 532 . 31 M. L. T. 221 (H. C.) 

-Art. 124 — Suit by trustee of choultry for 

recovery of possession of the building- -Limitation . 

A suit by a person alleging himself to be the 
trustee oi a choultry for recovery of possession of 
the building is governed by Art, 124 of the Lim, 
Act. 14 I. C. 158 Ref. [Spencer and Venkata - 
Subba Rao. JJ.) SiNGARAVELU Mudaliar v 
Chokka Mudaliar 43 M. L, J, 737 : 

16 L, W. 544 - (1922) M.W. N. 676. 

Art. 125 — Adverse possession — Female 

heir — Purchasers from- Suit for possession Limi- 
tation. 

The two daughters of a deceased Hindu inheri- 
ted his estate as joint tenants Defendants Nos. 
1 to 3 purchased the property from one of the 
daughters on 23-4- J 888 and that daughter died 
in 1889. The other daughters conveyed the same 
property in favour of the plaintiffs on 4-2-1911, 
with the concurrence of defts 4 and 5. The 
surviving daughter died in 1915. On 12-6-1916 the 
plffs sued for recovery of possession of land upon 
establishment of title, held that the suit was 
barred under art 125 of the Lim. Act. (. Hooker fee 
and Cuming, JJ) Jagabandhu Saha v, Haris 
Oban dr a Sil. 36 C. L J. 92 : (1922) Cal. 459. 

Art. 125— Suit to declare mortgage 

and decree thereupon void— Limitation— Starting 
point. See (1921) Dig. Col. 761. 

18 N. L R* 42. 

— Art, 126— Alienation by father — Setting 

aside — Right of sons born and unborn — Cause of 
action— Limitation— Starting point 

A son born in a joint Hindu family acquires by 
birth an interest in ancestral property but does hot 
aequkeany interest in any right to sue. The cause 
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of action accrues after an alienation when the 
purchaser takes possession and a new cause of 
action does not accrue upon the subsequent birth 
of a son in the family. The after-born son does 
not acquire a fresh cause of action and a fresh 
period of limitation does not start from the date of 
his birth. In the case of an after-boin son the 
time from which the period of limitation is to be 
reckoned is the date of the transfer and as he was 
not born on that date and under no disability on 
that date he cannot obtain the benefit of the pro- 
visions ot S. 6 of the Lim Act When he cannot 
save limitation for himself he can give no benefit 
under S 7 to his .elder brothers. ( Dalai and Wazir 
Hasan , A J C.) Ranodip Singh v % Rameshar 
Prasad, 9 0. L J 45 : 66 I. C 938. 

Art 12 Q— Alienation by Hindu father 

— Suit by sons to set aside-— Cause of action— 
After born sons 

A suit by the sons for setting aside alienation- 
made by their father as not being for legal necess* 
sity and therefore not binding on them and asking 
a decree for possession of the mortgaged proper t v 
on payment of the binding portion of the deb* is 
governed by art. 126 of the Lim. Act. 

The cause of action under art. 126 of the Lim. 
Act arises when the alienee takes psssession of 
the property and after-born sons can take advan- 
tage of the cause of action which accrued to the 
sons living but they acquire no fresh cause of 
action on their birth ( Daniels and Lyle , A J.C 
Chokhey Singh r. Hardeo Singh 

24 0. C. 330 : 4 N P, L. R (J. C.) 10 : 

641. C 757. 

Art. 127— Applicability. 

A suit for the recovery of money realised by 
one member of the family to the exclusion of an- 
other is not governed after separation or partition 
by Art 127. In a case where the realisation had 
been made while the family was still joint the 
suit ought to be brought within three years from 
the date of separation or partition. (( Kanhaiya 
Lai , J C.) Jagat Singh v Achaibar Singh. 

(1922) Oudh 15 

Arts. 127 and 144 —Joint family pro- 
perty— Sale io stranger— Possession taken— Suit 
to recover property — Limitation — Knowledge of 
exclusion from properties not necessary. See Lim. 
Act, Arts 144 and 127. 

42 M. L. J 364. 

Art. 127— Scope of See Lim. Act. Art. 

62, 89 ETC 42 M L J. 507. 

— Art. 132 — Applicability of— Claim by 

subrogation — Payment of prior mortgage by 
purchaser under invalid sale — Suit to enforce 
prior mortgage— Limitation, 

A purchaser of the mortgaged premises, not 
under a covenant to pay, who pays off incum- 
brances on the property, is also entitled to the 
bene6t of the securities though the purchase may 
he afterwards set aside. 22 W. R 409 ; 21 M, 143 
Ref, 
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A subsequent mortgagor paying off a prior 
mortgage does not acquire a fresh charge on the 
property. He acquires the rights and powers of 
ihe prior mortgagee one of which is to enforce 
the charge already existing subject to the law' of 
limitation. 

A right to le-imbursement is a different thing 
fiomarightto subrogation. The right to re- 
imbursement arises on a contract, express or 
implied, to reimburse , and the party who claims 
the right enforces it in his own right and not in 
the right ot another Consequently the right 
does not arise until he has discharged the debt of 
another But the right to enforce a security by 
virtue of subrogation is a right which equity con- 
cedes to a person who, not being primarily liable 
to discharge an obligation, does discharge it and 
ltjs a right to demand the performance of the 
original obligation and the appl cation thereto of 
all securities held by the creditor. It is a claim 
which is enforced in the right of the original 
creditor and only because the person discharging 
the obligation becomes clothed with the rights 
and powers of the original creditor. 

It may be that the right to enforce the security 
in his own name arises on the date of the assign- 
ment io the person claiming the right of subro- 
gation. But the limitation which has already 
commenced to run will not cease to operate just 
because the creditor has assigned the security to 
another person. An equitable assignee stands on 
no better footing and can only enforce the secu- 
rity in the right of the creditor and therefore 
subject to the law of limitation that would affect 
the creditor. ( Coutts and Das> JJ.) Sibanand 
Misra v . Jugmohan Lal 

3Pat. L. T. 533 : 

68 I, C. 707. 

Art. 132 — Cause of action — Postpone- 
ment — Property subject to prior usufructuary 
mortgage— Covenant to redeem , 

Where in executing a simple mortgage of cer- 
tain properties the mortgagor covenants to redeem 
certain prior usufructuary mortgages on the same 
properties in order that the lands might be ample 
security for the simple mortgage, the cause Of 
action for a suit on the simple mortgage is not 
postponed to the date of redemption by the mort- 
gagors of the prior usufructuary mortgages. 
(Sada&iva Aiyer and Spencer , JJ ) Jagana Sanya- 
siah v, M. P, Atchanna Naidu. 

42 M. L J, 339 : 15 L W. 289. 

Art. 132 — Charge — Enforcement of — 

Limitation. 

Ait 132 of the Lim. Act is wide enough to 
apply to all cases where there is an effective and 
binding charge upon immoveable property whe- 
ther created under the T, P. Act, or otherwise. 
[Scott Smith and Harrison JJ ) Abdul Samad v. 
Municipal Committee, Delhi. 

67 I. C. 939. 

Arts. 132 and 148 Co-mortgagors — - 

Redemption by one — Suit bv other tnortgagdfa— 
Limitation - - 


Y— 50 
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Where one of several co-morfgagors re- 
deems a mortg ge. the o her co mo.tgagots can 
bring a suit fo redemption against the redeeming 
nv'Ttg igor wi in i 60 years from the date oi ihe 
origi »al morigtge. 14 A. t foil. {Lindsay and 
Kanhaiya Lai , JJ ) Surat Singh v. Umrao 

X.. E. 3 A. 388 : SO A. I. 3. 611 : 

(1922) All. 410 

-Art, 132 — Limitation — Starting point — 

** Become due ** — Meaning of — Mortgage bond 
providing a period for re-pavment— Stipulation 
empowering creditor to sue for whole amount on 
de auh of payment of interest. See (1921) Dig. 
Col. 76.3 Nathi v, Tursi. 43 All. 671. 


1 LIMITATION ACT (1908), ART. 132. 

default the mortgagee could at once sue for sale of 
the property for both principal and interest, held 
limitation ran from t^e date ot first default. 
{Rafique and Lindsay, JJ.) The Coli Ector op 
| a unpur i. Jamna Prasad. 44 A. 360 : 

20 A. L. J. 104 . L R 3 A 134 : 
4 TJ P. L R. (A) 80 (1922) All. 37 ; 

661, C. 171, 

Art 132— Suit on mortgage— Property 

mortgaged converted into money bv execution 
s de— Suit governed by a t 132 ot »he Lim. Act. 
See C. P. Code, O. 21, Rr. 5 8 and 63. 

43 M. L J. 467. 


"'Art 132— Loan of paddy — Interest 

Payable in paddy — Suit to enforce security — 
Limitation , 


Art. 132 — Payment of money charged 

on property— Cause of action — Right to sue for 
money on default in payment of interest 


Where there is a loan of a certain quantity of 
paddv with a provision for payment ot an 
addit’onal quantity of paddy as interest, and both 
the principal and interest are secured on immov- 
able oroperty a suit to enforce the security is gov 
6med bv Art. 132 of he Limitation Act 21 C.W.N. 
57 F. B. foil. [Ttunon and Richardson, JJ,) 
Ioy Narain Gole v. Mangobinda Bera. 

64 I €, 210. 

Art. 132 — Money charged on immoveable j 

Pioperiy by a decree — Suit to enforce— Limitation | 


Under a mortgage deed the principal amount 
was payable witbm 3 years and interest was to 
ba paid year by vear. In default of payment ot the 
annual interest the mortgagee was empowered, 
without wa’ting lor the due date to sue to realise 
the princ’pal and interest from the property. 
Held that *he cause of action for the recovery Of 
the principal amount and interest arose on the 
date of the first default in payment of the interest. 
The privilege of deferring payment of the prin- 
c pal for 3 years was conditional on the punctual 
payment of interest annually [Lindsay and Stuart 
JJ •) Ramdas v . Mahomed Said Khan. 


A sad It enforce pavment of money charged oh 
fnfnmveable property under a decree is governed 
byArt^of’he Lim Act. (( Leslie Jones and 
Mffti Sagar^ JJ,) Narain Singh v, Naranjan. 

4 Lah. L. J. 398. 


Arts. 132, 120 and 116 — Mortgage — 
Debr paftlv cash and partly grain— Suit filed 
more than six years after the accrual of cause of 
mtion— Claim in respect of gram debt if hatred. 


Where a bond hypothecates property to secur< 
pavment of grain, the suit brought upm th it b >nc 
is a suit to eniorce pavment ot “money” chargee 
upan *mmwabie prope ty, and consequently Ait 
132 of the Li nitat on Act would be applicable 
and a suit brought w toin 12 years after the 
accra il of cause < f action, would nor be barred 
Nnthir An. H6 nor 120 of the Act apnlie, t. , 
sue > a case 13 C. W. N. 174; 22 C W N 700' 
“ C- W. Nf 951; 23 C. W N 9.9; 29 Cab ™' 
^Referred to; 24 Cal. L. J, 348 not lollowed 
( Dhobley , A. J, C ) Sham Lal v. Dhanwa Juab- 
BOOLAL. 

18 N. L B. Hi : 5 N. L J. 224 : 

65 I. C. 697 : (1922) Nag. 23. 

^rr-Alt. 132— Mortgage — Suit on -Provi- 
■ Jw annual payment of interest- 


7 oj interest — urn 

cfaim whole amount— When limitat 

* arw * er terms of a mortgage, infei 

payable on every Jeth Puramashi? md 


20 A. L. J, 343 ; 67 I C. 160. 


Art. 132— Security— Paddy loan— En- 
forcement. 

A suit to recover the value of paddy charged 
upon immovable property by sale of the latter is 
governed by art. 132 of the Limitation Ac*. 48 C. 
n25 foil. {Newbonld and Suhrawardy, JJ) 
Gnanendra Nath Ghose v Panchkouri 
Narain. 

64 I. C. 310. 


Art. 132 — Suit to enforce security of the 

prior mortgagee against the mortgagor— Limita- 
tion when starts , 

In the ca^e of an assignment for value, it 
cannot be argued that, though the right to 
enf >rce ihe security in the hands o ( the creditor 
may be barred by limitation stdl an assignee may 
proceed t > enforce it if be brings his s nt wi hin 
12 >ears from Pe date of the as> gnment. It may 
be that theri.hr to enforce the seen* ity m his 
own namearsvson the dtte of tie as->ignme<.t ; 
but the hmi‘a nn has already commenced t > run 
and will not cease to operate just because the 
creditor has assigned the security to anct er per- 
son. For an actim by a subsequent mo’tg’gee 
to enforce ihe security of the pror mo tgage as 
agamst the original mortgagor, bm tati >n st iris 
from the date when the cause of action of the pi for 
mortgagee arises agamst the mo*tcag >r for the 
mot tgage debt and not from the date when the 
subsequent mortgagee pays off the prior mortgage 
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LIMITATION ACT (1908). AET. 132. 

39 Cal. 527 (P. C.) Fol. . 63 I C. 604 doubted 
{Coutts and Uas,JJ.) Sjbanand Misra v. Baku 
JuagMOHAN Lal. (1922) Pat, 331 : (1922) P. 499. 

- -- ""Art. 132 —Suit for money due on sub- 
sequent mortgage — Limitation , 

A suit to eaUuce a second mortgage executed 
in consideration ot a prior mortgage and a fies>h 
advance is governed by art. 132 ot the Lnn Act. 
[Scott Smith, and Leslie Jones, JJ . ) Uuho Kam 
v. Gobind Lal. 4 Lah. I. J. 47 6. 

- — Art 132— Suit for recovery of money 

— Starting point — Date fixed for redemption 

Wheieadeed ot further charge entitles the 
moitgagor to pay the mortgage money within the 
time t xed ior redemption ot a prior mortgage, 
limitation for the recovery ot the money due on 
the further charge runs not from the date of the 
execution of the deed but irom the period fixed 
ior redemption oi the prior mortgage. [Lindsay, 
J . C .) Mahadeo tewari v. Sitla Baksh Singh. 

(1922) Oudh 102 : 65 I. C. 40*. 

-Art. 133 — Executor — M nor legatee — 

Money depos’ted in Bank — Exeoumr committing 
breacn of trust— Bank if liable— Limitation. Set 
Executor. 24 Bom. I. R. 513 

— Art. 134 — Alienation by mahant — 

Suit to set aside — Limitation , 

Ths endowments of a H ndu Mutt are not 
“ conveyed in trust ” to the head, save as to any 
specific property proved to have vested in him foi 
a specific and definite object. Art. 134 does not 
theretore apply where the head of a Math has 
al enated tne properties not proved to be subject 
to a specfic trust ( Das and Bicnmll, JJ.) Mahant 
Ramrup v Lal Chand Marwari. 1 Pat. 475 . 

3 Pat. Ii. T. 352 : (1922) P. 243 : 67 I. C. 401 

Art. 134— Applicability of — Transfer 

by trustee— Delivery of possession — Simple mort- 
gage. 

The first portion of Art, 134 of the Limitation 
Act refers to a case where ihe transfer by the 
trustee is accompanied by delivery o possession 
to the transteree so as to render possible and 
necessary ihe institution of a suit for recovery ot 
possrssi hi, tor instance, in c*ses of sale, usu- 
fruc nary moitgage, le*se and exchange. It has 
no applica ion to a c*se of simple mortgage, The 
second halt of art. 134 of the Limitation Act 
provides only for a case where the deft’s vendor 
purports to trans er full ownership when »n fact 
he h\s only a mortgage right io traps er ; it does 
not re er to the cise ot a purchaser from a mort- 
gagee of the i iterest of ihs mortgagee as mort- 
gagee. 21 Mad. 151 foil Art 134 ot the Lim. 
Act does not ap <ly to s des in execution of 
decrees. 25 M 99 foil. (Mookerjee and Cuming , , 
JJJ Charu Chandra Pramanick v . Nahush 
Chandra Kundoo, 36 9. 1 J 35. 

— — Art, 134 and 144 — Endowed property 

—Alienation by mahant — suit to set aside — Limi- 
tation. 

S. 10 of the Limitation Act controls Art. 134 of 
the Act and gives the clue to its meaning. Ar . 
134 Te era to cases of “specific trust”. Neither 
under the Hmda nor the M ihomedan law is any 
property conveyed to a shebait or mutwalli in the 


LIMITATION ACT (1908), ART. 134. 

case of a dedication, nor is any property vested in 
him Consequent a suit to recover property 
dedicated to a rehg ous endowment but improperly 
alienated by him is governed by a't, 144 and not 
by an, 134 of the L m Act. 

44 M 831 P. C. Rel. 51 I. C. 795 dist. {Scott 
Smith, J .) Diwan Singh v. Sham Das. 

(1922) Lah. 271 65 I. C. 722. 

Art. 134— Mortgagee— Transferee from 

—Bona fide belief as to absolute ownership — 
Knowledge of limited character of transferor’s 
title. 

Where a person in possession as mortgagee 
transfers the property as owner and the transferee 
Iso obtains possession bona fide bel eving that 
ms transferor was abs< lute ownei a suit for pos- 
session by the mortgagor from the transfeiee is 
!*o\erned by art. 134 of the Ltm Act. The meie- 
act that within 12 years of the transfer the trans- 
teree obtains knowledge of the lim ted character of 
his traasieror’s title does not stop limitation or 
nve rise to a fresh starting point, {Macelod, C J. 
and Coyajee, J ) Keshav Raghunath Joshi v. 
GaFURKhan Daimkhan. 24 Bom. L. R 319 : 

(1922) Bom 234 : 67 I C. 308. 

Art 134 — Mortgage by mortgagee as 

absolute owner — Rights of mortgagor — Redemp- 
tion, 

Where a mortgagee of immoveable property 
represents himself to be theabs .lute owner there- 
of and mortgaged the property the case comes 
within Art. 134 of -he Limitation Act. It the 
mor gagor wants to redeem after the expiry of 
12 ye-»rs then he will h tve to redeem bo h the 
mortgag s before he can get possessi n. This 
however can be done in one suit ( Macleod , C. J . 
t nd Coyajee, J ) The Talukdhari Settlement 
Officers AkujiAbhram Musi 24 BomXR- 762* 
(1922) Bom. 350 : 68 I, C. 487, 

Arts. 134 and 144 - Mutt — Perman- 
ent lease of endowed property by head of the mint 
— Suit by successor to set a<nde lease — Limitation 
— Adverse possession. See (1921) Dig, Col, 766 

— VlDYA VARUTHI THIRTHA SvVAMIGAL V. BA! U- 

swami Iyer, 15 L. W. 78 : 30 M. L T. 66 : 

26 C. W N. 537 : (1922) Bat 245 : 
20 A. L J. 497 : 24 Bom. L. R. 629 
(1922) P. C. 123 : 651. C 161 (P. CL) 

, —Art.. 134— Scope of — Purchase from 

mortgagee— Effect— Knowledge- Burden of proof , 

A person wlp purchases from a mortgagee 
with full knowledge that the la’ter has onL a 
nortgagee right cannot claim the benefit of 
Art, 13 > even though the sale may ostensibly be 
me of full proprietary rLht, 

A person who purchases a right wlrch he 
honestly belives to be lull proprietary nght and 
which is so descr bed in the deed of sale can 
claim the benefit of the title, even th« ug i by the 
exercise of diligence he might have discovered 
baths transferor was only a mortgagee. Mere 
constructive notice without actual knowledge,!# 
not sufficient to deprive the purchaser of the bpne- 
rif of the Article. 

The burden of proof is on the person yyho 
asserts that a transaction was something different 
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from what it purports to be to substantiate that 
assertion, If the plffs, seek to take tbe case out 
of the Article by alleging knowledge on the part 
of the transferees that the vendor’s title was that 
of a mortgagee, they must prove it as a fact. 
(Daniels and Lyle , A . /. C.) Bijai Partab Singh 
V . Raghuraj Singh. 9 0 L. J. 173 : 

4 U. P, L. R. (J. C.) 33 : 25 0. C 115 : 

(1922) Oudh 7 : 67 I. C. 572. 

Arts, 134 and 141 — Scope of— ‘Suit by 

reversioner— Limitation-Conflict between arts. 
134 and 141. See (1921) Dig Col. 76 7 Narayana- 
swami Naicker v. Periasamy Odayar. 

68 I. C. 734. 

Arts. 136 and 144— Property belonging 

to tenants- m-common — Possession of one tenant- 
in-commoa— Ouster— Limitation. See (1921) Dig. 
Col. 768. 64 I C, 552. 

— — Art. 137 —Applicability of — Judgment 

debtor in possession at the date of sale. See Limi- 
tation Act, S. 16 and Arts. 137, 138, and 144 

26 C W. N. 364 
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barred. 24 Bom, 504 foil, 37 A, 557 dist, (Ryves 
and Stuart , JJ t ) Bisheshwar Nath v t Kundan. 
44 A. 583 : L. R. 3. A 386 : 20 A. L. J. 593 : 

(1922) All, 318, 

Arts. 140 and 141— Right to sue — Revet - 

sioner . 

The reversioner’s right to sue accrues due from 
the time of the death of the widow and posses- 
sion for 12 years as a gift from the widow during 
ber life time does not bar the suit, ( Gokul Pra- 
sad , J.) Ramjas v. Mt. Sartaji (1922) All 401. 

Art 140 — Sale of land under Ss. 87 

and 88* Cr. P. C . — Death of absconder — Starting 
point of limitation* 

Where lands belonging to an absconder are 
sold under Ss 87 and 88 Cr. P. Code, a suit by a 
person claiming the estate after the death of the 
absconder is governed by article 140 of the 
Limitation Act, The starting point of limitation 
is the date of the death of the absconder and the 
plff. must prove the date of death (Broadway and 
Abdul Qadi *% JJ.) Hira SiNGH v t Lal SlNGH. 

4 Lah. L, J. 59 : 66 I. C. 1 : (1922) Lah 124, 


Arts 138 and 142 — Applicability of 

— Suit by purchaser m execution sale for posses- 
sion . 

A suit by decree holder auction purchaser 
against a person who has not acquired a title 
from the judgment debtor is not governed by Art 
138 of the Lim Act, (Riclnu dson, and Suhra - 
wardy.JJ .} Janoki Nath Saha v, Baikuntha 
Nath Ghattack. 36 C. L. J. 140 : (1922) Cal. 176. 

Art. 138 — Scope of— Deduction of time 

under S. 16— Applicable only to cases where pur- 
chaser has not obtained possession. See Lim. Act, 
S. 16 and Arts, 137, 138, 144. 26 C. W N. 364. 

—Art. 139— Applicability — Lease of 

math lands— Non-payment of rent for 12 years 
after expiry of lease — Suit for possession 

Where after the expiry of a lease of Math 
lands, the tenant remained in possession for 
more than 12 years without paying rent, a suit 
for possession will be barred. {Lord Shaw) 
Mohunt Bhugwan Ramanuj Das v Rama- 
keishna Bose. 26 C. W. N. 722 (P. C.) : 

(1922) P. C. 185 

Art 139 — Suit by landloid to recover 

possession. 

While it is true that a tenant who holds over 
cannot set up an adverse title to the landlord, 
still the landlord can recover possession only it 
he within 12 years of the expiry of the 
period of lease [Ryves and Stuart , JJ t ) Debi 
Prasad v. Mussammat Gujar, 20 A. L. j, 696 : 

(1922) Ail. 433 : 68 I. C. 750. 

— -Art. 139 — Tenant holding over — Non- 
payment of rent— Suit in ejectment more than 
fter expiry of lease. m 

S ts a tenant of plfPs. premises for three 
ter the expiration of the period he con- 
l^s^ssion without paying rent and 
way^ recognising the plffs. title as 
a suit by plfL to eject deft, mo$e 
tort 12 yea^s he expiry of the lease. Held, 
art „ l|9 Uni, Act . the suit was ; 


Arts. 140, 142 and 144 — Suit b> the 

remainderman — Rights not those of remainder- 
man— Dispossession— Meaning of See (1921) 
Dig. Col. 769. Promotha Nath Roy Chau- 
dhuri v. Dinamani Chudhurani. 65 I. C, 826; 

Arts. 141 and 144 — Alienation by widow 

— Suit for possession after death of widow- Limit- 
ation. 

A suit by a reversioner for recovery of posses- 
sion of property alienated by the widow is 
governed by Art 141 of the Lim. Act and time 
runs from the date of the death of the widow. 
If the reversioners rely on art 144 they must pro- 
ve that adverse possession started in the life time 
of the proprietor and continued for 12 years up 
to date of suit. ( Chevis , J,) Choanan Singh v. 
Salig Ram, 36 P. L. R. 1922 . 68 I, C. 177 

Art. 141 — Hindu widow — Settlement in 

favour of daughters— Alienation by daughters — 
Suit by grandsons as reversioners — Maintaina- 
bility — Limitation. 

Under a settlement by a Hindu widow in 
favour of her two daughters each of them pur- 
ported to take absolutely a moiety of the estate. 
They subsequently made various alienations ot 
the property without any justifying necessity. 
The elder daughter died first in 1905 and the 
youngei daughter died in 1908. In a suit instituted 
m 1918 by the grandsons of the last male owner 
for recovery of the property from the alienees 
on the ground that the alienations were not sup- 
ported by legal necessity Held , that under art, 141 
of the Lim Act, the period of limitation began to 
run only fiom the date of the death of the surviv- 
ing daughter and that the suit was not barred. 
[Spencer and Devadoss , JJ.) Joga Yerrayya v . 
N \kina Sallayya.' 16 L, W. 752., 

Art. 1 41 — Reversioner — Rfght to sue . 

Art 141 of tbe Limitation Act allows the rever- 
sioner a period of 12 years from the widow’s death 
to bring hisjsuit and|t is neither in her powfa: 
nor |n the power of any person claiming through 



793 OP INDIAN 

LIMITATION ACT (1908), ART* 141. 

or against her to abbreivate that period ( Scott - 
bmitk and Dundas, JJ.) Nand Singh v . 
Mdssammat DhaN Kuar. 2 Lah L. J. 573 : 

68 I. C 299. 

Art. 141 — Suit for possession by rever- 
sioner —Limitation — Suspension of. 

Once limitation begins to run it does not h’op 
except in the cases specially provided for by the 
Lim. Act. In 1894 plaintiff’s father sued tor a 
declaration that certain alienations by a Hindu 
widow were invalid but the su»t was dismissed 
on the ground that there was a nearer reversioner 
one Balusamy. On the death ot the widow in 
1897 Balusamy sued for possession but his suit 
was dismissed in 1 916 ou the ground that his 
adoption was invalid and he was not a reversioner. 
Plff. sued for possession in 1919. 

Held that the suit was barred by limitation. It 
could not be said that at any time the plaintiff's 
right was satisfied and that on account of the 
annulment of that satisfactions afresh cau^ of 
action arose. 12 M I, A. 244 ; 43 M 815 ; 35 C. 
209 ; 43 C. 660 Dist. (Phillips and Ramesam, JJ.) 
Ranganatha Rao v. Rama Pandither. 

, 16 L. W. 529 

Art. 142— Adverse possession — Inter- 
ruption of— Delivery of symbolical possession — 
Effect of, against persons not bound by the decree 
See C. P. Code. O. 21, R. 36. 

24 Bom. L. R. 499. 

Art. 142 and 144 — Discontinuance of 

possession — Submersion and reappearance of 
land — Rights of true owner -Trespasser— Inter- 
ruption of possession 

Where land becomes submerged it is construc- 
tively in the possession of its lawful owner Con- 
sequently where a trespasser has been in posses- 
sion of lands which at intervals of 4 or 5 years 
become submerged, there is an interruption of 
the possession of the trespasser and a revival 
of ttie possession of the true owner during the 
period of submersion. Consequently the tres- 
passer’s possession is not continuous and he 
cannot acquire a title by adverse possession. 
(Gokul Ptasad and Sulatman, JJ.) RamNain 
Misir v Deoki Misir. 20 A. L. J, 756 ; 

4 IT. P L R. (A) 129 : L R 3 A. 552. 

Art. 142 — Dispossession— Meaning of 

— Discontinuance . 

Art 142 of the Lim. Act refeis to dispossession 
or discontinuance of possession. Dispossession 
implies the coming in of a person and his driving 
out another from possession. Discontinuance of 
possession implies the going out of the person in 
possession and his being followed into possession 
by another. (Mookerjee and Cuming , JJ.) Charu 
Chandra Pramanick v. Nahush Chandra 
Kundoo* 36 C. L. J. 35, 

—Art. 142 — Dispossession — Successive 
trespasser in continuous possession for 12 years 
in all. 

Where a number of independent trespassers are 
continuously and successively in possession of 
immovable property for ovec twelve years, the 
righffjtil oSyaer is thereafter barred from suing to 
recover (the property although not even one of the 
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trespassers has been in adverse possession of the 
property foi over twelve years. (Kumaraswami 
basin and Deva Doss , JJ.) Vennam Ramayya 
v Kosuru Kotamma, 

45 Mad. 370 . 42 M. L. J. 319 : 

(1922) M W. N. 132 : 30 M. L T. 143 
(1922) Mad. 59 : 67 I. C. 246 : 

— -' — Art, 142 — Dispossession— What is— Acts 

done on portions of property —Effect of. 

There is do dispossession within the meaning 
of Ar t . 142 of the Lim. Act unless there is ter- 
mination of the possession of the rightful owner 
followed by the actual possession of another. As 
long as reliable evidence of acts of ownership is 
forthcoming there is no difference between the 
proof of possession on the case of jungle or un- 
cultivated lands and that in the case of cultivated 
lands. 5 C, L. R, 481. I, C. W. N 277 Ref 
( N . R. Chatter j re and Pearson. JJ ) Behari Lal 
Nandi v Nrityananda 

(1922) Cal, 224 : 67 I. C. 1095. 

Art 142— Formal possession-Limitatio n 

— When begins to run. 

One R left a widow P and two daughters J & 
K. P made a gift of the estate of R to K. J. sued 
for her half share and got formal possession. J’s 
legal representatives brought a suit for possession. 
Held that limitation began against her from the 
date of her taking formal possession. (Mears % CJ. 
and Banerju J ) Mt. Purna Kuar v. Mangat 
Rai. (1922) All. 55. 

Art 142 — Onus of proof in suits for 

possession— Case of jungle lands and diluviated 
lands— Principles applicable to. 

In a case where plaintiff sues for possession, 
alleging dispossession by the defendant the onus 
is on him to prove his possession and the factum 
of dispossession within twelve years of suit. Even 
if he proves title there is no onus on the deten- 
dant to show that plaintiff has lost his title by 
adverse possession. Case-law fully considered. 

Possession is not necessarily the same thing as 
user. The nature of possession to be looked for, 
and the evidence of its continuance must depend 
on the character and condition of the land in dis- 
pute Wheie the land is incapable of actual en- 
joyment, as in the case of dtluviou by a river, if 
the plaintiff shows his possession down to the 
time of the diluvion, his possession is presumed 
to continue so long as the lands continue to be 
submerged. In cases where the land is not in- 
capable of enjoyment, but may produce some pro- 
fit, though trifling in amount and only of occa^ 
sional occurrence as is often the case with jungle 
land, it would be unreasonable to look for the 
same evidence of possession as in the case of a 
house or cultivated field. All that can be requir- 
ed is that plff. should show such acts of owner- 
ship as are natural under the existing conditions 
of the laud and in such cases his possession is 
presumed to continue so long as the state of the 
land remains unchanged unless he is shown to 
have been dispossessed. 

In waste and jungle lands possession may be 
exercised by grazing of cattle, putting up i>ound r 
ary marks, fences etc. They form no excepting 
to the general rule that plaintiff must prove 
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possession and dispossession within 12 years In 
such a case, where plti. proves title, there ib a 
presumption in his favour where having regard to 
the nature of the land, possession cannot be ex- 
pected to be proved by actual acts oi user and 
enjoyment. 

But in such a case where plff. comes to court 
alleging an exercise by him ot acts of ownership 
which he fads to prove, he cannot be allowed to 
turn round and rely on a presumption ans ng 
from title. For that would apply only to caseb 
where from the nature ot the land no definite ac s 
of possession are possible. {Chatter jea and 
Panton , Jj.) Rakhal Chandra Ghose v. Dukga- 
das Samanta, 

26 C W, N. 724 : 67 I. C. 673. 

g 142 —Permissive possession— Meaning 

of. 

Where defendant got possession of joint pro- 
pel ty under a moitgage decree agai «st some of 
the co-parceneis on a mortgage executed by 
them and where the .co-parceners were pro fottna 
defendants to a suit by the other cu-parceuers, 
the possession of the decree- holder is net neces- 
sarily permissive, s mply because the co-sharers 
were proforma de endants. (Contis and Ross , JJ.) 
Nekhari Ball v. Lakshimi Kant 

(1922) P. 33 
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absence ot strong and clear evidence to rebut t& 
F jsssss on oi open s tes goes naturally with the 
possession of the property which they adjoin 
(Mittleod, C. J. and Coyajee , J.) Mahamad Sahib 
Ibrahim Sahib v m Tilokchand. 

24 Bom. L. R. 373 : (1922) Bom. 243 : 

66 I C. 764. 

Art. 142 — Suit for possession — Onus on 

plaintiff to prove subsismg title on date of suit . 

In a suit for possession under art. 142 of the 
Lim. Act the onus »s on the pi untiff io pro\e not 
merely h s t'tle but also a subsisting title to the 
property in dispute 16 C. 437 P C. Ret. [Broad- 
way and Abdul Qtdir,JJ.) Duni v. Maleri 
Ram. 4 Lah L J. 382 : (1922) Lah. 432. 

Art 142— Suit fir possession — Proof 

of possession within 12 years of suit. 

Where a plain iff sues tor possession, he must 
prove not only hi-. title but also possession wi hin 
12 years if the case falls under art 142 of the Lim 
Act. Where there is e* idence adduced as 
regards possession and the land is capable of 
possession, the plan tiff must succeed on the 
strength of the evidence and not on the mere^ 
presnmpti>n that possession follows title.* 
'Chatter fee and Panton , JJ ) Ram Ratan 
Mandal v . Nilmoni Chowdhury. 66 I. G. 914. 


Arts. 142 and 120— Proceedings under 

S. 145, Cr. P. Code- Attachment by magistrate— 
Suit tor possession-Limitation — Ar*. 120 and not 
art. 142 applicable. See Lim Act., arts. 120 and 
142. 26 C. W. N. 432. 

Art 142— Sale under Public Demands 

Recovery Act — Nullry— Suit for po^ses^ion. See 
Bengal Public Demands Recovery Act, S. 10 

36 C L. J. 208. 


Arts. 142 and 144 —Suit for possession 

— Dispossession within 12 years— Vacant land 
Where the plaintiff es'ablishes his iltle to the 
property he could rely upon the presumption that 
possession goes with the tide. It there is no 
satisfactory evidence in rebuttal the presumption 
mu$t be given effect to. No doubt ff the sun 
comes under Art 142 of the Lim. Act time begins 
to run from the d4e of the dispossession: But if 
the plff. alleges he is dispossessed w thin 12 years 
Ot the suit, tnen the question must arise, accor J- 
ing to the circumstances of each ca-»e, how tar 
the plff. has correctly fixed ihe date ot disposses- 
sion, and how far the onus lies on the delt. to 
show f»at that date was wrong 43 I. A, 192 ; 48 I 
4 3£5 Rel. It tor the plamtift. in a suit tor 
ejectment to ^rove poi-sessioa prior to the dis- 
possession which he alleges. At ihe same *ime 
on the quest on of evidence the initial fact oi 
plaintiff^ title comes to his aid, with greater or 
force accord ng to the circumstances esta- 
blished in evidence. 

Where plff. purchased two open spaces oi I^nd 
‘ lAfQHfX sale and was placed in possession o* 
Ipaoro than 12 years alter the delivery of 
i Sued to eject the deft a person claim- 
purchaser fr< m ihe judg- 
t-hat the plaintiff haviuggesfa. 
the property could rely -on ihe 
that Ulefinthe 



Art. 142 — Suit for possession — Proof 

of title — Delivery of symbolical possession — . 
Adverse possession — Tacking — Independent tres- 
passers . 

Where it is proved that the true title to land 
is on the plff. and tint the possession of the 
defendant commenced within 12 years bef »re suit, 
the suit is in time under art 142 of the Lim. Act. 
Independent trespasse-s not claiming under one 
anot ier cannot tack on their possession tor the 
purposes of art 142 of t e Lim, Act. Wtnn posses- 
bi.m passed from t^e first to the second trespasser 
there is a constn ctive restoration e'-en i a m m- 
entary resto at on. of the true tide to possession. 
As against t ie tudgment debtor delivery o sym- 
bolical possession is enough to interrupt b s 
adverse possess on. 5 C. 584 F. B; 16 Cal 530 ; 22 
C. W N. 330 Rel. ( Richardson and Suhraaardy , 
JJ.) Janoki Nath Saha v. Baikuntha Nath 
Ghattack. 36 C L j. 140 : 

(1922) Cal. 176 

Art. 142 — Suit for removal of trees— 

Possession of land— Limitation. 

Art. 142 of the Lim. Act applies to a suit for the 
removal of trees planted on lands alleged to be- 
long to the plff. but wh ch is in the possession of 
he deft. 6 O. L. J. 329, 10 A. 634 dist {Daniels t 
1. C.) Ghafur Khan v. Lala Prag N4R\yan. 

9 O. L. J. 17 : (1922) Oadh 47 : 

66 I. C. 799, 

Art. 143 — Starting point — Knowledge 

of lessor, not essential. 

Under Art. 143 of the Limitation Aet, the 
starting point of l>mi ation is the forfeiture itself; 
there is nothing in the ariicle about the knowledge 
of the lessor. ( Ayling and Krishnan y JJJ) 
Xamorin of Calicut v* Uniicat Karnavan 
Samu NaiR. 15 L. W. 164 : 

(1922) Mad. 29 
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———Art. 144 —Adverse possession — Altera- 
tion bv Mahant ~ Position as regards properties 
ve^ri idol aft( l mahant — Distinction . 

Where property is in a juridical person and such 
proper' y is transfei red by a person who is only re- 
presentative and manager of that juridical person 
then ‘here ’s adverse possession to the righto 
the jun’ical person from ’he date of the* aliena- 
tion. The act of ahenat’on in such a case is a 
d’r#*ct ch thenge upon the title of the id >1. 

But where the t’de is in the mahant or shebait 
the act of alienation is not a challenge uoon the 
title of the idol, though the property mav be 
endowed property in the sense that its income 
has to be appropria’ed to the purposes of the 
endowment, and there is no adverse possession 
so long as the person making the al enation is 
ahve. and possession becomes adverse only when 
a new title has come into ex’stence capable of 
maintai 'ing the suit and which has not approved 
of or ocqu esced in the al enation {Das and Bnck- 
ntll, JJ ) Mahant Ramrup v. Lal Chand M*r- 
WARi 1 Pat. 475 . 

3 Pat. L T. 352 . (19221 P 243 . 

67 I C. 40l’ # 

Arts. 144 and 148 — Adverse Possession- 

Mortgage— Redemption. See (1921) Dig Col 775. 
Ram Narayan Rai v. Ram Deni Rat. 

6 Pat. L J 680 : (1922) Pat. 129* 

Art 144 — Adverse possession — Plain- 
tiff proving title — Both parties having uncertain 
possess’on. See ( 1921) Dig, Col 775 Kuthali 
Moothavar v Peringati KunharaNkutty. 

30 M L. T. 42 : I. E. 3 P. C. 9 : 

24 Bom. L E. 669 : (1922) P. C. 181 : 

66 I. C. 451 (P. C.) 

— ^-Art 144 — Adverse possession— Suit for 

possession— Death of plaintiff — Successor's 
tight . 

A Metkkavalgar was in possess ; on of Manibham 
lands since his dimissal i e 5th September 1895 j 
till 1912 when a suit for the recovery of the land, 
was instituted bv the subsequent office holder , 
tield, t^at the suit was time barred When on 
the death of the plaionff his successor continued 
the s»i% held h s right was also ex’ ingm shed bv 
adverse possession. ( Ayling , O. C. J and Odgers, 
J) Madura Devasthanam v Samia Pillai. 

(1922) Mad. 406. 

Art. 144 — Application of Act to Buddhist 

monastery — Adverse possession . 

The Limitation Act anplies to suits for posses- 
sion of Buddhist monasteries 

Possession by a Pargyi of a monastery adverse- 
ly to the true owner for more than 12 years con- 
veys to him a good and complete title, and the 
dea+h of the Pargyi does not give the owner a 
right to sue again. ( Mating Kin , J ) Wiseikta t\ 
Pa rama* 1 Bur. L. J. 108. 

Art. 144 — App 1 i cabi lity - Execution pro 

ceedings against minors — * No proper guardian 
appointed— Suit to declare sale a nullitv— Limi 
tatioa. See C. P. Code, S 47. 67 I. C. 547. 

— ^ Art 144 — Qo*heir§Suit for possession 

of joint property. 


DECISIONS 

LIMITATION ACT, (1903) AET. 144 

Where a Mahomedan brings a suit for recovery 
of his share of certain immoveable property al- 
leged to have descended uoon hum and defendant 
jointly as co-heirs 50 years ago and it is proved 
that the lands were joint ever smce, the suit is 
mt b rred by limitation. 34 Mad. 511; 97 P. R. 
1890, 89 P. R. 1898; Ref. (Broadway J.) Hasham 
Ali, v Umar Hayat 4 Lah L. J. 57 * 

(1922) Lah. 193 

Art 144 — Co-tenants — Suit for pos- 
session by one tenant against another — Limi- 
tation — Starting point . 

In the absence of proof of ouster, possession of 
one joint tenant is not adverse to other joint 
tenants. An assertion of exclusive title in muta- 
tion oroceedings may be evidence of ouster but 
not the institution of a suit by one joint tenant 
in his or her own name (Stuart, J .) Jagrani 
Misrani v. Must. Sheo Dulari Shuk-lain. 

64 I. C. 462. 

Art. 144 — Deduction of period under 

<>.16 not allowable. See LiM. Act, S. 16 and 
Arts 137, 138. 144. 26 C. W. N. 364. 

Art- 144— Endbwed property- Alienation 

by mahant — Suit to set aside— Limi' ation. See 
Lim. Act, Arts 134 and 144 65 I. C. 722. 

Art. 144— Hindu Law— Reversioner — 

Possession adverse to nearest reversioner — Effect 
on remote reversioner 

As a remote reversioner's right is not derived 
from or through the nearer reversioner, posses- 
sion adver.se to the latter will not be adverse to 
the former, and adverse possession will begin as 
against hi n only when his right to possession ac- 
crued i.e the date of the death of the nearer rever- 
sioner. (Scott-Smith, J •) Hasti v. Hira. 

4 Lah. L. J. 201 (1922) Lah 37 

-Art. 144 — Lunatic — Adverse possession 

against— Right of widow as legal representative — 
Reversioners if barred bv machon of widow. See 
Lim. Act, Ss. 6, 8, 9 and Art. 144. 

42 M. L. J. 262 

Arts. 144 and 44 — Minor — Alienation of 

property — $utt to recover after attaining majo - 
rt ty — Li*fu ta Hon. 

Where the property of a minor member of a 
Hindu family is alienated during his minority by 
a person who is not his guardian, either in fact 
or law, a suit by h<m to recover possession after 
attaining majority would be governed fey Art 
144 and not Art. 44 of the Lim Act. (Abdul 
Raoof and Abdul Qidtr, JJ.) Sunder v . 
Shiaman. (1922) Lah, 386 : 68 I, C* 731, 

Art. 144— Planting of tress on another 

person's land — Active trespass — Adverse posses- 
sion. 

The planting of trees on another person’s 
land is an active trespass and the owner is 
entuled to treat it as such if he wishes to do so. 
The period for bringing a suit for possession* is 
twelve years, (Walsh, J.) Md, Shafi v* Bindes- 
hari Singh, (1922) All. 50. 
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LIMITATION ACT, (1908) ABT. 144 

-Art 144 — Religious endowment— Debut- 

ier property — Adverse possession— Succeeding 
trustees. 

Where a person trespasses upon endowed pro* 
perty and holds adversely, limitation against the 
trust begins to run from the date of the trespasser 
entering into possession. Each succeeding ! 
manager of the endowed property cannot get a 
fresh start of limitation for ejecting the trespasser. ; 
Though a succeeding manager does not derive j 
his title from the previous manager yet they form | 
a continuing representation of the endowed pro- | 
perty 23 C. 536 ref. ( Lindsay , J. C ) MaULVI j 

Abdul Rashid v. Janki Das. 9 0. L. J. 2 

4U.B.I E (0 C ) 61 : {1922} Oudh 24 : i 

66 I C. 941 j 

Art. 144 —Right of fishery— Nature of — 

Acquisition — Limitation. 

A right of fishery of whatever nature is not i 
strictly an easement — It is either an interest in 
immoveable property or a profit a prendre which 
may be either in gross or appurtenant to a domm- j 
ant tenement, j 

The question of acquisition of such rights must ' 
be determined by reference to the nature ot the 
right claimed and proved to have been exercised. If 
it s a mere right to fish not excluding the lawful 
owner it would appear to be an easement within 
the description of the word in the Limitation Act 
and can be acquired by 20 years* uninterrupted 
enjoyment. If it is an exclusive right of fishery it 
is an interest m immoveable property and can be 
acquired by 12 years’ adverse possession invol- 
ving an ouster of the rightful owner. Such a 
tight contains all the essential elements of pro- 
perty and even if it may properly be described as 
a,' profit a prendre , it has also the distinctive 
features of an interest in immoveable property. 
Even if S. 26 of the Limitation Act applies, it 
would not bar the operation of Art. 144 and S. 28 
if the right came under both descriptions. { Miller , 
C. J . and Mullick J.) Messrs. Henry Hill and 
Co. v . Sheorai Ral (1922) Pat 195 : 

3 Pat. L. T, 477 : 4 XL P, L. E. (Pat.) 38 : ! 

67 I. C. 954. 1 


LIMITATI0H ACT, (1908) ART. 145. 

possession of the properties from the first 
defendant, held that the suit was governed by 
Art. 144 of the Lim. Act and* not by Art 127 and 
adverse possession commenced to run at least 
from the year 1902, when the vendors ceased to 
cultivate the properties they had alienated. 

Under Art. 144 it is not necessary for the defen- 
dants to prove the exact date, when the plaintiff 
became aware that he had been excluded.from a 
right to share in the joint family properties. 23 
B. 137, 37 B 84 foil 25 I C. 573 doubted. 
[Spencer and Ramesanu JJ ) Linga Mcnisami 
Reddi v P. S, Govindaswami Naicker. 

42 M. L. J 364 : 15 L. W. 294 : 

(1922} Mad 369 

Art. 144 — Suit by a holder of an office 

to recover lands forming the emoluments thereto 
--Dismissed office holder continuing in possession 
—Adverse possession See (1921) Dig Col, 774 
Kuppuswami Mudaliar v. Samia Pillai. 

42 M I. J. 1 : 15 L. W. 33. 

Art. 144 — Suit for possession — Plaintiff 

— Onus — Prior possession — Proof of. 

In cases under Art. 144 of the Lim. Act it is 
not incumbent on the plff. to establish possession 
within 12 years of suit. He has to prove title and 
it then rests on the defendants to show that he 
and those under whom he claims have been in 
possession for over 12 years before suit. { Pride - 
aux, A . J C.) Sakharam v. Deoba. 

68 I C. 320. 

A rt 144— Suit under — Proof of title 

—Onus on deft to prove adverse possession . 

In cases coming within Art. 144 of the Lim. 
Act, if the plaintiff has succeeded in proving a 
clear title, the burden lies on the defendant to 
prove adverse possession for the statutory 
period, zn A possession to be adverse must have 
all the qualities of adequacy, continuity and 
exclusiveness 41 A. 669 ; 6 Pat. L. J 478 Ref. 
[Mookerjee and Cho tuner , JJ.) Jobeda KhatUN 
ik Tulsi Charan Das. 36 C L. J 472. 

Arts. 145 and 49— Deposit— Suit for 

recovery — Limitation — Death of depositary . 


-Arts, 144 and 120 — Suit for deda-\ Art. 145 is a special article applirable where 

ration of public right of way— Continuing wrong | the depositor seeks to recover from the depositary 
— Limitations . *" ! moveable property deposited and time runs from 

Art. 144 and not Art 120 applies to a suit for the date of the deposit. Art. 49 is on the other 
a declaration that a certain pathway is a public hand a general article for the recovery of specific 
one and that nobody is entitled to obstruct it. moveable property or for compensation for 
To such a case S, 23 will apply. [Panton. J.) wrongly detaining the.sam* and time runs from 
Harish Chandra Saha v, Pran Nath Chakra- the date when the property is wrongfully taken 
BARTT. 26 C. W. N. 587. or when the detainer's possession becomes un- 

lawful. All actions for the recovery of a deposit 

Arts. 144 and 127 — Sale of joint of moveable property are comprised within Art. 

family properties — Stranger purchaser taking 145 and no exception is made where demand and 
possession — Suit to recover property — Limitation refusal make the continuance of possession un- 
— Starting point— Knowledge. lawful. The fact of possession by the depositar. 

The plaintiff's undivided uncle and another after demand being wrongful does not make art 
uncle's son sold in 1898 certain properties of the 49 applicable. Where the original depositary 
MM family to the first defendant. Some of the dies and the subject matter of the deposit passes 
i'pilitaigtiqs sold were leased to the vendors, but into the hands of his heir, the latter remains an 
; relinquished the same. In 1902 some involuntary bailee thereof and a suit for iecovery 

of tp sold were in the cultivation of the of the deposit would still be governed by art 145 
vendora * ‘ After 1902 the properties were always ot the Lim. Act 33 M. 56, 60 foil 14 A. C 273 
m lp possession of the purchaser, the first Ref. {GJtose* /.) Promotho Nath * Mullick v. 
' <»f«tadaxjt fn a by the plaintiff to recover] Prodymxo KW&R Mullick 2e C. W. N 772. 
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LIMITATION ACT (1908), ART. 145 

Art. 145 — Fishery— Immoveable pro- 
perty — User within 2 years under S. 26 of the 
Limitation Act need not be proved. See Lim. Act, i 

S. 26. 64 I. C. 346 j 

Arts 148 and 144 — Charge — Redemption. 

See (19 21) Dig. Col. 77S Rui Narayan Raiz; 
Ram Deni Rai 6 Pat. I. J\ 680 

(1922) Pat. 129 

-Arts 148 and 132— Co-mortgagors- 

Redemption of mortgage by one— Suit by othei 
mortgagors against redeeming mortgagor — 
Limitation- Art. 148 and not Art 132 applicable. 
See Lim. Act. Art. 132 and 148, 

20 A. L. J. 611. 

Arts. 148 and 105 — -Suit for redemption 

of usufructuary mortgage and foi recovery of 
surplus profits received — Limitation. See (1921) 
Dig. Col. 777 Prasanna Kumar Mandal z 
Nilambar Mandal. (1922) Cal. 189 : 64 I. C 75. 

-Art. 152 —Date of decree — A f peal — 

Decree drawn up aftei judgment 
For purposes of calculating limitation lor an 
appeal the date of the decree is the date when the 
judgment was pronounced even though the 
decree is drawn up subsequently This is entailed 
by the provisions of O. 20, R. 7, C. P. Code. 
[Kotval, A. J C.) Narain v. Ramdulare. 

(1922) Nag, 113 66 I C 7 

-Art. 156— Appellate order not appealed 

against in time — Subsequent amendment of decree 
relating to an error as regards interest— Filing of 
second appeal thereafter — Question of interest not 
attacked — Bar. See C. P Code, S. 180. 

L. R. 3 All. 27, 

Art 158— Award-— Decree passed on — 

No time for objections — Effect of, 

A court has no jurisdiction to pass a decree in 
terms of the award within the 10 days allowed by 
Art. 158 of the Limitation Act for filing objec- 
tions to the award. 

9 M. L. T., 391 and (1912) M. W. N., 1232 foil. 
The mere fact that the parties agree to be 
bound by the award and not to object tbeieto 
does not prevent them from impeaching the award 
on the ground of fraud and collusion. [Odgers, J .) 

T. L. Rungiah Chetty v. T. Govindasami 

ChETTY. 15 L. W. 160 : (1922) Mad 179 

— — Art, 164— Application to set aside ex- 

parte decree— Delay— S. 5 if applies. See Lim. 
Act, S. 5 and Art. 164. 

661 C 270 

Art, 164— Exparte decree — Application 

to set aside— Limitation — No inherent power to 
extend time prescribed by art 164. See C. P. 
Coi>E S. 151 AND O. 9, R. 13. (1922) Pat. 61. 

Arts, 165 and 181— Execution of decree — 

Property not covered by decree alleged to have 
beep delivered — Application for redelivery of 
possession by judgment debtor— Limitation Act 
Air. 181 and not art. 165 applicable* See Lim, 
Ac? Arts, 181 and 165. 

24 Pm* £. B m. 


DECISIONS 


LIMITATION ACT (1908), AET. 174. 

——Art, 165— Scope of t 

Art 165 of the Limitation Act applies only to 
proceedings under O. 21, R. 100 C. P. Code 
(G? eaves and Ghose, JJ.) Bahi.. Das Pal v. 
Girish Chandra Pal 67 I C. 663. 

Arts. 166 and 181 — Execution sale — 

Setting aside— Application under S t 47, C P. C. 
— Limitation 

Art. 166 and not Art, 181 applies to an appli- 
cation to set aside an execution sale on the ground 
of illegality or iriegularity under S 47, C. P* 
Code. [Spencer and Knshnan, JJ) Konideva 
Kannayya v. Ramamma (1922) M. WN. 176 : 

(1922) Mad. 95 * 16 L. "W. 934. 

Art, 166 —Execution sale — Application 

to set aside under S. 47 C. P. Code — Limitation 

An appl .cation to set amde an execution sale 
whatever its nature and whether tailing under S. 
47 C.P. Code or O. 21, R 90 C.P. Code is govern- 
ed by Art, 166 and not by Art 181 of the Lim. Act. 
f Oldfield and Venkatasubba Rao , JJ.) Ganapathi 
Mudaliar v. Krishnamachari 

43 M. L. J. 184 : 16 L.W 178 
31 M L. T 135 (H C.) : (1922) M W.N. 514 : 

(1922) Mad. 417. 

Art 166 and 181 — Execution sale — 

Application to set aside— Ft and — Limitation . 

It . does not make any difference whether an 
application to set aside an execution sale was 
made under O. 21 R 90 or S 47 C. P Code, so 
far as limitation is concerned. Art. 181 of Lim. 
Act applies only to applications for which 
no period of limitation is prescribed elsewhere 
in the schedule but all applications for setting 
aside a sale in execution of a decree are governed 
by Art. 166 oi the Lim. Act even though the 
ground for setting aside the sale should be fraud 
or any ether reason. All applications to set aside 
a sale in one sense come within S. 47 C. P. Code 
as that section provides that all questions arising 
between the parties and relating to the execution 
of the decree shall be determined by the executing 
court The effect of Art. 136 of the Lim Act 
cannot be evaded merely by stating m the applic- 
ation itself that it is brought under S. 47, C, P. 
Code as well as under O. 21, R. 90, C. P* Code. 
An application beyond period prescribed by Art. 
166 would be time barred unless, it can be shown 
that the applicant’s right to set aside the safe was 
concealed from him by the fraud of life -respon- 
dent. In such a case under S. 18 of the Lim. Act 
time would only begin to run when the respon- 
dent first became aware of the fraud. ( Miller 
C J . and Mullick, J ) Ramdhari Chaudhury v, 
Deonandan Prasad Singh. 3 Pat. L. T, 501 : 

(1922) Pat. 209 : 4 V, P L. B. (Pat.) 71 : 

(1922) P. 507. 

Art. ? 174— Application by judgment- 

debtor— Limitation. 

At tide 174 of the Limitation Act is applicable 
only to a case under O. 21, R. 2 (2) that is, where 
the judgment debtor seeks to inform the court of 
a payment alleged to have been made by him out 
of court to the decree-holder. In such a case, tlje 
j period of limitation is 90 days, This perjoddoes 
I not govern an apolication by the decree-holder 
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LIMITATION ACT (1908), AET. 175. 

himsetf. {Mookerjee and Panton , J] \ Bahy 
Mahomed Sahai v. Aijanmai, 26 C. W N 529 : 

35 C. L. J. 71. 

Art, 175 — Adjustment — Saving of 

limitation— Bar under S 4S, C. P. C* 

A decree was passed on 23-3-06 which was j 
sought to be executed by an application hied on j 
21-5 18,. An adjustment had been effected bet- 
ween the parties on 27-7-12, by which the balance ; 
was made payable in instalments and this had ( 
been recognised by an order in a previous execu- 
tion proceeding. Held , S, 48, C. P. Code, barred 
the application in spite of the adjustment. Even 
if the order was one under O, 20, R. 11, the appli- 
cation was cleanly barred under Art. 175 Limita- 
tion Act. ( Coutts and Adamt , 7/.) GgbardhaN 
Prasad v. Bishunath Prasad. 2 P. L. T. 80. 

———Art. 176 — Amending Act 26 of 1920 — 
Not retiospn five — Death of appellant— Limita- 
tion for bnngtng on tecotd legal repi esentaiive. 

The appellant died on 19-11-1920 and the 
Limitation Act 26 of 1920 reducing the period 
for biinging on record the legal representative to 
3 months came into force on 1-1-1921. Held j 
the period for an application for bringing on re- j 
cord the legal representative was 6 months under 
Art 176 of the Lim Act as it stood betore the 
amendment. {Mookerjee and Chotzner , 77.) 
Ajit Singh v, Bhagabati Charan Mukerjee. 

36 C. L. J. 263 : (1922) Cal 491. 

Art. 177— Period under , if i educed by 

Act XXVI of 1920. 

The new amending Act 26 of 1920 passed by the 
Governor-General does not reduce the period of 
limitation as prescribed by Act IX of 1908, as no 
mention of Art 177 is made in the body of the 
new Act 26 of 1920 although there may be men- 
tion of this in the statement of objects and 
reasons. ( Harrison , 7.) Rup Kishore v. Bhagat j 
GovindIDas. (1922) Lah. 211. J 

i 

Art. 179 — Leave to appeal to His I 

Majesty in Council — Limitation — Time foi obtain- 
ing copies — If can be deducted See Lim . Act S. 
12 (3) AND Art. 179, 3 Pat. L. T. 289. 

Art. 179— Mortgagt decree — Application 

for order absolute — Limitation — Starting point 
— Dismissal of appeal for default of prosecution . 

An application tor an order absolute under S, 
89 of the T. P. Act was governed by Art, 179 of 
the Lim. Act, 1877 and limitation ran from the 
date of the decree on appeal. The dismissal of 
an appeal by the Privy Council for want of pro- 
secution did not give a fresh starting point. 36 A. 
350 ; 36 A* 284 Ref. {Lord Atkinson.) Sachindra 
Nath Roy v> Maharaj Bahadur Singh. 

L E. 3 P, C. 174 (P. 0.) 

Art. 181— Applicability of— Application 

for recording part payment and for execution as 
regards balance 

Article 181 of the Limitation Act is applicable 
ajpplieation, which is a combined one 
embody mg a t wo fold prayer, namely, first, that 
l^sJWe^fed is j)aytBent be recorded, and, secondly, 
that ibe decree be executed for the balance of the 
|adgment-<|ebti by decree-holder, who has 


LIMITATION ACT (1908), ABT. 181. 

received payment from the judgment-debtoi out of 
court, to record the payment. The right of the 
decree holder to apply accrues as soon as he 
receives payment and he had to apply to the 
execution court within three years from that date 
to record the payment. 45 Calc. 630; 23 C. W N. 
320 Rel {Mookerjee and Panton, JJ ) Baley 
MahaMM\d Sahi v. Aijanmai. 

26 C. W. N, 529 35 C. L J. 71 

-Art. 181 — Apphuitton for final decree— 

Continuation of existing appheahon — No bai . 

Within three years of the passing of the pre- 
liminary decree in a mortgage suit an application 
was made for the final decree but the application 
was returned for a correct statement of the 
amount due to the mortgagee and for a proper 
description of the mortgaged 'property. No time 
was fixed for the amendment and the decree- 
holder presented his application alter the expiry 
of three years from the date of the preliminary 
decree. Held that the subsequent application 
must be regarded as one for tbe continuation or 
revival oi the prev’ous one and that it was not 
barred by the limitation ( Lindsay and Kanhaiya 
Lai , 77.) Kallu Mal v. Kashi Nath. 

20 A. L J. 580 : L. E. 3 A. 496 . (1922) All 446 : 

4 TJ P. L. E. (A ) 190 : 68 I. C 175. 

Art 181 — Application for final decree in 

mortgage suit — Date of payment in preliminary 
decree more than 3 years earlier — Effect See C 
P. Code O. 34 Rr 4 and 5. 42 M L. J. 51. 

Arts 181 and 182 — Execution of 

decree— Decree incapable of execution — Limi- 
tation. See (1921) Dig, Col. 782 Maharaja of 
Dharbhunga v. Homeshwar Singh. 

30 M. L. T. 189 (P. C.) 

Arts 181 and 165 — Execution — 

Delivery of property m excess— Application for 

restoration , 

Where a judgment- deb tor who has been 
dispossessed of property not covered by the 
decree in execution thereof, applies for recovery 
of possession, the application is governed by Art. 
181 and not by Art, 165 of the Lim* Act, 42 M. 
753 ; 38 A 339 foil. ( Macleod , C. 7 and Shah , J.) 
Rasul Malik Pingar v Amina Hanit. 

24 Bom. L. E 771 : (1922) Bom. 271 : 

68 I. C. 349. 

Art, 181 — Executioli proceedings — 

Application for continuance of — Limitation . 

Where an application for execution by sale of 
the mortgaged property bad been transmitted to 
the Collector under Scb. Ill, C. P. Code but ow- 
ing to the death of tbe decree holder thereafter 
no steps were taken and the Collector returned 
the papers to the Civil Court a subsequent appli- 
cation by the representatives of ihe decree-holder 
could be treated as one for the continuance of the 
proceedings from tbe stage at which they were 
stopped by the death of the decree- holder. The 
application will be in time if made within 3 years 
of the closure of the previous proceedings. 
[DhobltVi 4, 7. C.) Bhaurao v. Lahanu. 

64 X. 0. 855. 
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LIMITATION ACT (1908), ART. 181. 

Art. 181 — Mesne profits — Appphcation 

for ascertainment of. 

The limitation for an application for the 
determination of mesne profits, if there is any 
limitation appbcable, is to be computed from 
the date of the final decree by which the 
award of mesne profits was confirmed. 36 A. 350 
39 A. 641 Rel. (Kanhatyci Lai J. C>) Kuber 
Singh v Mcjssammat Raj Kunwar. 

25 0. C. 132 (1922) Oudh 197 : 68 I C. 896, 

Arts. 181 and 182 —Mortgage — Amend- 
ment of preliminary decree— Final decree— 
Mortgagee's right on basis of amended decree . 

On tne amendment of the preliminary decree 
in a mortgage suit by the mortgagee, the decree- 
holder’s right to obtain a final decree which is 
barred by limitation is not revived and the decree- 
holder does not become entitled to a final decree 
on the basis of the amended decree. ( Drake 
Brockman , J C.) Nanhelal v. Gulshanrai. 

18 N. L. R. 58 . (1922) Nag 217 . 68 I. C. 919. 

Art. Ul— Mortgage suit— Appeal from 

preliminary decree — Application for final decree 
—Right when accrues— Analogy of Arts . 179 
and 182. 

When in a mortgage suit, an appeal has been 
preferred against the preliminary decree, the right 
to apply for the final decree accrues on the date 
of the appellate order — Analogy of Arts 179 and 
182 considered ( Das and Adamt,JJ.) Saiyad 
Jawad Hussain v, Gendan Singh, 

1 Pat. 444 : (1922) Pat. 164 : 3 Pat. L. T. 329 : 

(1922) P. 205 : 66 I. C 790. 

Art. 181 — Mortgage suit— Final decree 

for foreclosure — Limitation — Staitmg point — 
Dismissal of appeal for non- prosecution — Effect 

of* 

Art. 181 of the Limitation Act governs an 
application for the passing of a final decree in a 
mortgage suit. Where an appeal has been 
preferred from the preliminary decree, but the 
appeal is dismissed for non-prosecution, the 
dismissal of the appeal by the appellate court 
does not give rise to a fresh stalling point for an 
application for a final decree 37, C, 796 dist, 1 
Pal L. J. 364 foil. 36 A 350 P. C, applied. ( Das 
and Adamu JJ .) Chhotey Narain Singh v 
Kedar Nath Singh. 3 Pat. L. T. 565 . 

66 I* C. 97 ; (1922) P. 201 : 
1 Pat. 435 : (1922) Pat. 342 

Arts. 181 and 182 Expin. 1— Personal 

decree against mortgagor and his surety — 
A plication for — Limitation 
An application for a personal decree against the 
mortgagor or his surety after exhausting the 
hypothecated propeities is governed by art. 
181 Even if art. 182 applies any applica- 
tion for execution against the mortgagor would 
save limitation against the surety under Art. 182, 
Explanation I, [Swmhoe,A. J C.) Yinke SUpaya 
v* MauNG Kin. 60 I. C. 23. 

-Arts. 181 and 182 — Preliminary 

decree — Deposit of money due under— Limitation 
—Continuing right, See C. P. Code Q. 34. Rr. 
4 ANp 5, 9 0. L. J. 14. 


DECISIONS &06 

LIMITATION ACT (1908), ART. 182. 

Art. 181 — “ Right to apply' f —Construc- 
tion op 

The expression “Right to apply” in Art 181 of 
the Lim Act should not be rigidly construed 
{Drake Brockman, J. C ) Nanhelal v Gclshan- 
RAi. 18 N L. R 58 . (1922) Nag 217 . 

681. C 919. 

Art, 181 — Right to apply for a final 
decree— Limitation— Starting point - Amend- 
ment of deace. 

A preliminary decree tor sale by a mortgagee 
was passed on 25—1—1917. Time was given to 
the mortgagees up to 22—3—1917 to pay up the 
decree amount. On 28—4—1917 a clerical mis- 
take m the decree was corrected and the sum of 
2,486 was substituted instead of Rs. 2,350 as 
being the decree amount. On 27—4—1920 plfL 
applied for the passing of a final decree. Held. 
that the right to apply accrued on 22 — 3 — 1917 and 
that inasmuch as the application was made more 
than 3 years after that date it was time-barred. 
There was no alteration tn the decree and it can- 
not be said that the decree as amended on 
28—4—1917 was a new decree. The mere tact that 
by a clerical error a wrong sum had been entered 
does not affect the case. (Ryvcs and Stuai t, JJ.) 
Ram Chandra v. Jai Mal 20 A. I. j. 640 : 

L. R. 3 A. 483. 

Art, 182— Application against judgment 

debtor— If saves 1- nutation against surety— Limit- 
ation for execution (1921) Dig Col. 783. 

4 I ah. L. J. 85. 

Art. 182— Decree— Amendment of — 

Decree made capable of execution — Limitation. 
See (1921 Dig Col. 784 Sanaton Sant?/. Dina- 
bandhugiri. 64 I. C. 622, 

Art. 182 — Execution application — 

Continuation of prior application — Execution sale 
set aside at the instance of judgment-debtor — 
Subsequent application for execution treated as 
one for continuation of earlier application, See 
Lim, Act, S. 15 and Art. 182. 35 C L. J. 135. 

Art 182 and 181 — Execution — Applica- 
tion by decree-holder auction purchaser . 

Where an application has been make against 
one of several judgment-debtors and has been 
dismissed for this reason, a subsequent applica- 
cation made against the whole of the judgment 
debtors cannot be treated as an application in 
continuation of the previous application. If the 
first application for execution is ab initio a bad 
application, the subsequent application cannot be 
an application made in continuation, Where the 
question is whether an application by a decree- 
holder auction purchaser for delivery of posses- 
sion is a step in aid of execution the answer must 
be in the negative. 

0. 21, R. 95 applies to an application made by 
the purchaser and an application made by the pur- 
chaser cannot possibly be read as an application 
by a decree-holder to take some step in aid of exe- 
cution, whether the purchaser be the decree-hol- 
der or an outsider. ( Coutts and Das , JJ.) Kamal 
Nain Singh v. Maharaja Bahadur Resho 
Prasad Singh, (1922) P. 310 : 68 t C $38, 
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LIMITATION ACT (1908), AST, 182 

Art. 182 — Execution application— 

Continuation- -Revival of prior application — 
Circumstances justifying inference. 

An application for execution of a decree may 
be treated as one in continuation or revival of a 
previous application, similar in scope and 
character, the consideration of wh ; ch has been 
interrupted by the intervention of objections and 
claims subsequently proved to be groundless or 
has been suspended by reason of an injunction or 
like obstruction. 37 Cal 796 foil 

A consent decree was made on the 26th June 

1915. On the first appliction for execution made 
on the 24th June 1916, the court directed a writ 
of attachment to be issued. The writ being 
returned unserved, the court on the 4th August 

1916, directed a fresh attachment to issue. The 
decree-holder was ordered to file process and 
process-fees within five days. This order was 
carried out But on the 5th August, 1916, tne 
judgment-debtor filed a petition under O. 21, R. 2 
of the Code of Civil Procedure to the effect that 
the decree had been satisfied out of court and 
consequently no execution could issue on the basis 
thereof. The objection was numbered as a separate 
case. The two cases were adjourned from time to 
time and on the 9th December 1916, the objec- 
tion case as well as the execution case came up 
for consideration. The objection case was 
dismissed for default Afterwards the following 
order was made in the execution case: “The 
pleader for the decree-holder has no objection to 
his case being dismissed provided he gets his 
costs, The execution case is dismissed for default. 
The decree-holder will get his costs." Subse 
quently on the 27th November, 1919, the present 
application was made : 

Held, that the execution proceedings which had 
been initiated on the 2Hh June, 1916, had been 
suspended by reason of the objection taken by the 
judgment-debtor. As soon as the objection was 
abandoned on the 9th December 1916, it became 
the duty of the couit to proceed with the applica- 
tion for execution The order for dismissal made 
on the 9th December, 1916, should be treated as 
equivalent to an order for striking off the case or 
removing it from the file for the convenience of 
the Court, 23 All 114 Ref. (Mookerfee and 
Pant on, JJ.) Chowdhury Ajodhya Nath Pahary 
v . Chowdhury Srinath Chandra Pahary. 

26 C. W, N. 338 : 35 C L. J 84 68 I. C. 207 

— ( Art» 182— Fresh application — Con- 
tinuation of old application — Former execution 
application consigned to record room. 

Where without any fault or delay on the part 
of the decree-holder and without notice to him, 
the court consigns an application for execution to 
the record room, a further application for execu- 
tion will be treated as one for continuation of the 
old application 37 A. 518 foil. {Walsh and Ryvesi 
JJ.) Ram Lakhan Singh v. Mewa Lal. 

3 E. P. L. E. (A) 13 ; 65 I. C. 78 : (1922) AIL 433. 

182 — Joint decree against principal 
surety— Execution against principal 
Semes limitation against surety . 

Where a-decree is passed jointly against seve- 
ral the fact that it i$. to 

be executed against some of them only in case 
decree-holder failed to realise it from the 


LIMITATION ACT (1908), AET. 182. 

principal judgment-debtors, an application for 
execution against the latter saves limitation for 
au application for execution against the former* 
[Martmeau, J ) Honda Bam v Firm of Seth 
Kunwar BhaNsuk Nand. 

4 E. P. L. B. 70 (Lah) : 67 I. C. 301 

Arts 182 and 183— Limitation Act 

(1877) ait. 179— Mortgage — Preliminary decree— 
Appeal — Dismissal lor non prosecution — Order 
absolute-Limitation — Indemnity— Liability under. 
See (1921) Dig Col. 785. Sachindfa Nath Roy 
v. Maharaj Bahadur Singh 

33 M, L T. 96 :24 Bom L. E. 659 (P C.) : 
26 C W N 859 : 4 U P L. R. (P ,C ) 57 * 
(1922) M W. N. 338 : 
(1922) P. C. 187. 

Art 182 — Mortgage— Decree nisi under 

Dekhan Agriculturists Relief Act— No necessity 
for decree absolute— Application for same-Effect- 
Step-m-aid of execution. See C* P. Code, S. 48. 

24 Bom. L. E, 269. 

Art. 182 — Mortgage — Instalment 

decree under Dekhan Agriculturists Relief Act — 
Failure to pay instalments — Execution appli- 
cation— Effect — Step-m aid of cxecunon of all 
instalments . 

A decree was passed on a mortgage and the 
amount directed to be paid in instalments under 
the Dekhan Agriculturists* Relief Act. As some of 
the instalments were not paid, daikhast on execu- 
tion application for some of those instalments was 
taken out. When dark hast was taken later for 
default in payment of some other instalments, a 
point of limitation was raised. 

Held , the prior Darkhast was a step-in-aid of 
execution in respect of all the instalments then 
due, [Macleod, C, J. and Shah , J.) Sjtabai 
ZUKAPPA MHETRE V . KESHAVRAO KATE. 

46 Bom. 719 . 24 Bom. L. R. 284 : 
(1922) Bom 194 : 67 I C. 169. 

-Art. 182 — Step-m-aid — Application to 

summon witness to resist objector's claim to 
attached property. See (1921) Dig. Col. 786. 
Mahomed Siddig Khan v. Misri Lal. 

(1922) A. 432 * 64 I. C, 524. 

Art, 182 — Step-i n-aid of execution — • 

Application for making decree final— Time barred 
application if saves limitation. See (1921) Dig, 
Col. 786 GULappa v. Erava 

46 Bom. 269 : (1922) Bom. 118. 

Art. 182 (1)— Decree for , perpetual in- 
junction— Breach— Limitation for execution , 

When a perpetual injunction has been granted 
on each- successive breach of it the decree may be 
enforced by an application made within 3 years 
of such breach. 29 M. 314 ; 28 A 300 ; 23 A 465 
Ref. Cultivation of land is an infringement of the 
right of grazing and eveiy successive season in 
which the land has been cultivated is the occa- 
sion of a fresh breach of the injunction. [Chevts, 
J.) Udmi v. Sohan Lal. 66 I. C. 166. 

4,^®* 182 (1) and 5— Execution of 

decree— Limitation — Decree in favour of one per- 
son — Transfer of portions thereof to different 
person**— Execution application by one of the 
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LIMITATION ACT (1908), ART. 182, 

transferees as regards portion of the decree trans- 
ferred to him — Limitation if saved as regards 
other transferees. See (1921) Dig. Col. 786, 
PUsarapu Venkata Reddayya v, Thoram 
Yaiukayya 45 Mad. 35 : 15 L. W- 157 : 

(1922) Mad. 129. 

Art. 182 (1)— Ex parte decree— Applica- 
tion for execution — Time taken to set aside ev- 
parte decree . 

An application for execution of an ex parte 
decree against which no appeal is prefeired is 
governed by Art. 182 cl. (1) and the time taken 
by the defendant in prosecuting his application 
for setting aside the ex parte decree cannot be 
deducted nor does the limitation begin from the 
date of the dismissal of the application, 
(j Pndeaux , A. J. C) Jalafkhan v. Rahim Khan. 

18 N. L. E. 190 : (1922) Nag. 197 : 68 I, C. 728. 

Art. 182 Cl. {2)— Scope of 

The words “ Where there has been an appeal 1 ’ 
in cl. 2 of the article contemplate and mean an 
appeal from the decree or order sought to be exe 
cuted and do not include an appeal from an order 
dismissing an application to set ‘aside an exparte 
decree. {Pndeaux, A. J. C .) Jabarkhan v. 
Rahim Khan (1922) Nag. 197 : 

18 N. L. E. 190 : 68 I. C. 728. 

- — Art. 182 (3 )— Application for review of 

decree — Dismissal — Appeal against order— If 
suspends limitation , 

The decree under execution was sought to be 
reviewed and on the petition being dismissed, an 
appeal was preferred. Held,' such an appeal 
being incompetent in law, the running of limita- ' 
tion for purposes of execution was not suspended 
by reason of the pendency of the appeal 
{Greaves and GJiose , JJ ) Ram Ratan Chow- 
DHTJRI V. UPENDRA CHANDRA DAS. 

68 I. C. 727. 

Art. igj2 (5) — Application in accordance 

with law— Defect — C. P. Code , <9. 21 Rr. 15 and 

22 . 

An application under R 15 (1) O. 21 C. P. 
Code though defective saves limitation A notice 
under R. 22 O 2 1 issued on a defective applica- 
tion saves limitation. (Coutts and Das . JJ.) 
Gobehand Das v. Satis Chandra Rai. 

(1922) P. 597. 

— Art. 182 (5)— Application in accor- 

dance with law — Meaning of —Application 
to transfer decree for execution— Court having no 
pecuniary jurisdiction— If a step-in-aid of exe- 
cution 

An application to transfer a decree for execu- 
tion is a step-in-aid of execution, if it is in ac- 
cordance with law. The terms “ applying in 
accordance with law ” mean applying to the 
court to do something in execution which by law 
that court is competent to do. It does not mean 
applying to the court to do something which 
either to the decree- holder’s direct knowledge in 
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| fact or from his presumed knowledge of the law he 
must have known the court was incompetent to do. 

Hence an application to transfer a decree for 
execution to a court which was pecuniarily in- 
competent m jurisdiction, is not a step-in-aid of 
execution {Jwala Prasad and Buckntll, JJ,) 
Amrit Lal v . Murlidhar, 3 Pat. L. T. 422 : 

(1922) Pat 229 : (1922) P 188 : 67 I. C 538- 

Art. 182 (5) — Application in accordance 

with law — Plaint filed in suit to set aside frau- 
dulent transfer — Decree— Limitation-Saving of . 

A obtained a decree for money against B on 
22—7 — 1918. B transferred all his properties to 
a relation of his, C. by a sale dated 20—8 — 1918. 
Thereupon A instituted a suit on 26—11 — 1918 in 
the court which passed the decree, for a declar* 
ation that the transfer was fraudulent and void 
and that the properties were liable to attach- 
ment and sale in execution of his decree implead- 
ing B and C as parties to the suit The suit was 
decreed on 23 — 8 — 1921 A applied to execute 
his decree by sale of the properties of B and B 
pleaded that the application was barred under 
Art, 182 (1) of the Lim Act. Held, that the 
plaint in the suit filed by A against B and C in 
the court which passed the decree and was 
bound to execute it, constituted a step-in aid and 
that the present application was not barred. 22 
A. 358 ; 25 B. 639 ; 30 A. 179 ; ’5 B. 452 ; 32 M 
425 ; 19 A. L. J. 905 Ref. 37 B. 559 dist. [Wazir 
Hasan , A . J. C:) Sheo Ram v. Ram Bharosey. 

9 0 L. J. 444 :4U.P.LB (Oudh) 97. 

Art. 182 (5) — Application for arrest of 

judgment debtor — Subsequent application for 
arrest of surety— Limitation — Saving of, 

Where certain persons had become sureties for 
the satisfaction of the entire decree on default of 
payment by the judgment-debtor and an applica- 
tion for execution was put in for the arrest of the 
judgment-debtors and subsequently within 3 
years of that application a fresh execution appli- 
cation was put m for recovery of the decree 
amount by arrest of the judgment-debtor and the 
surety. Held, that the first application was a 
step-in-aid and that the second application was 
in time. [Piggott and Sulaimam JJ.) SHAIKH 
Badruddin Khan v, Mahammad Hafiz. 

L. E. 3 All, 523. 

Art, 182 (5) — Application to foreign 

court — Execution in British Indian court — Law 
applicable , 

An application to the court of a Native State to~ 
transmit its decree to a British India court for 
execution is a step-in-aid within Art 182 (5) of 
the Lim Act. 40 M, 1069 dist. 

Art 182 (5) of the Lim Act must be read to 
mean “ to take some step which according to the 
law of the place where the application therein 
referred to has to be made is a step in-aid of ex- 
ecution*’ 40 M, 1069 dist: (Sir Walter Schwabe » 
C. 7. and Wallace J,) Srinivasa Aiyangae v. 
Narayana Rao, 43 M. L, J, 700: 

(1922) M. *W. N. 647 : 16 L. W. 735 
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Art. 182 (5) — Application in accordance 

mih-law — Defective application— Civil P. C. f 
0. 21, R. 11 (h). Otmssion to mention correct 
decree amount or prior application for execution. 

An application for execution failed to mensiou 
costs and the previons application and the Court 
returned it for amendment. The amended applic- 
ation was not signed and verified and it was filed. 
Held the omission to mention the amount of costs 
is a defect of immaterial character but the 
omission to mention as required by O. 21 R. 11 
(b) the previous application was such a material 
defect as to render the application not in accord- 
ance with law as it did not show whether the 
application was within the period of limitation. 
“In accordance with law*’ is a phrase adjectival not 
only to the words ** the proper Court for execu- 
tion" but also to the words “ to take some step in 
execution’ 5 If a fresh application is not made, 
after such an irregular application w thm three 
years of the application before the irregular one ! 
it is barred (1906) 33 Cal 867 ; (1896) 22 Bom. 83 ! 
foil ( Kennedy J C. and Raymond A, J C,) I 

SaHIJRAM TAHILRAM V TOWER, SON OF GUL. 1 
65 I. C. 14: 15 S. L E. 156 (1922) Sind 29 J 

- * -Art. 182 (5 )—Oral application — Apphca * 

tion to record payment* 1 

An oral application by the decree holder to re- 
cord a payment made to him out of court is a 
step-in-aid, [Halit fax, A, J. C) NarayaN Rao 
v. Balkrishna 67 I. C. 899. 


made to the court which passed the decree is not 
a step-m-aid of execution under S 182 (5) of the 
Ltm Act: { Macleod , C. J . and Shah , J.) Ranga- 
swami Shetti v Sheshapha. 24 Bom. L. E. 798 * 
(1922) Bom. 359 : 68 I C. 506- 

j Art 182 (5) — Application by mortgagor 

, for extension ot time to pay up a redemption 
! decree. See (1921) Dig. Col. 790. Sankara 
j Naixar Pillai v . P. V. Thangamma. 

45 Mad 202 : 30 M. L T. 252 : 

(1922) Mad. 247. 

j Art, 182 (5) — Pi tor application against 

\ judgment debtor — Subsequent application 
against surety and judgment dcbtoi —Limitation 
— Saving of , 

Where two persons bound themselves to pay 
; the decretal amount in case the judgment debtoi 
defaulted, an application fot execution and 
recovery ot the amount by arrest of the judgment- 
debtor alone saves time for a subsequent appli- 
cation for recovery of the amount by arrest of the 
judgment-debtor and his sureties, made within 3 
years of the prior application. {Piggoit and 
Sulaiman, JJ ,) Badruddin v. Mahomed Hafiz. 

20 A. L. J. 726 : (1922) AH. 48l # 

— Art. 182 (5)— Decree comprising two 

reliefs — Mortgage decree for sale and personal 
decree — Application to execute first portion — 
Keeping alive the second. See (1921) Dig. Col. 
790. Ram Brich Rai v Deo Tewari. 

44 A 166 : 65 I C, 358 : 

(1922) All, 388. 


Art. 182 (5 ) — Oral application — Pay- 
ment of baita for arrest of judgment-debtor. 

An application to the court to receive railway 
charges for taking the judgment-debtor to the 
civil prison and subsistence money for his main- 
tenance while in prison is a step-m-aid of execu 
tion, within Art 182 (5) of the Limitation Act. 

In order to save limitation, the application put 
in need not be a * necessary application ' and 
these words cannot be read into the article. 

Such an application may even be oral, 
{, Krtshnan , J.) Sekharipuram Gramom Krishna 
Aiyar v . Namiassan Veetil Mayan kutti. 

15 L W. 14 (19221 Mad 30, 


— Art* (5 )— Application for execution 

against two judgment -deb tors one of whom dead 
at the time— Saving of limitation , 

An application for execution ag.,mst two judg- 
ment debtors one of whom was dead at the time 
saves limitation against the living judgment 
debtor and the legal representatives of the deceas- 
ed judgment debtor. ( Prtdeanx , A, J. C.) Hasha- 
A u v. Bhagvant Atmaram. 5 (1922) Nag 112 : 

66 I. C. 176 

$,1 i , . 

132 (5 ) — Application fot transfer of 
a dxcrtie already transferred — Proper court 

Wttere a deer ee has been transferred by the 
co^rt which parsed the decree to another court for 
a. subsequent application for transfer 


Art. 182 ci. (5)— Defective application— 

Omission to state amount of decree and costs. 

An execution application which does not con- 
tain particulars as to the amount of the decree 
and costs awarded is not in accordance with law 
and is not a step-in-aid of execution. 23 C. 217 ; 18 
C L. J. 538 foil. ( Adami y J.) GURU Mahadeva 
Ashram Prosad Sahib Bahadur v. Mahabir 
SUKUL. 65 I. C. 120. 

—Art 182(5) — Essentials of — Application 

to record payment by court— Effect of 

It is not what the decree holder does that is to 
be a step-in-aid of execution but what he asks the 
court to do, and the date from which the period 
of limitation starts is the date on which he asks 
for that step to be taken, nob that on which it is 
taken. An application to the court to record a 
part-payment of the decree, certified to it. is a 
step-in-aid. 

Quaere whether the result Would be' the same 
if execution of the decree had been barred ? 12 
C. 608 ; 20 C. 696 ; 32 A. 257 Ref. (Halhfax. A. 
J . C.) Lachman v. Gahreshwar. 

65 I. 0. 681 : 18 N. L. B. 62 : 

(1922) Nag 166, 

Art. 182 {5)— Nature of application — 

Pendency of application necessary — Objection to 
enter up satisfaction— Plaint in a suit under 
S. 53, T. P Ait— If a step-in-aid. 
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LIMITATION ACT (1908), ART. 182. 

Art. 182 (5) in so far as it relates to a “step-in- 
aid of execution” contemplates an application 
which is not an initial application for execution 
but is an application to take some step to advance 
an execution proceeding which is already pending 
e g. an application to bring to sale properties 
already under attachment. 16 Cal. 757 , 17 Cal 
268 ; 23 Cal. 690 foil ; observations of Ramesam 
j. in 41 M. L. J 374 dissented from. 

A u counter- statement ” filed by the decree- 
holder in answer to an application by the judg- 
ment-deb‘or to enter up satisfaction of the decree, 
is not a “step in-aid” when there was no petition 
for execution pending at the time Nor could the 
time, during wh'ch the application to enter satis- 
faction was pending, be deducted in counting the 
period of limitation against the decree-holder as 
the pendency of that application in no way pre- 
vented the execution of the decree 43 Mad. 185 
and 43 Cal 660 distd. 

The plaint m a suit by the decree- holder under 
S. 53 T P. Act to set aside a deed of settlement 
by the judgment debtor does not operate as a 
“ step-in-aid of execution ” especially where the 
properties sought to be attached in execution are 
different from those which formed the subject 
matter of the suit {Ayhng and Venkatsubba 
Rao.JJ.) KuppUswamy Chettiar v. Rajago- 
pala Aiyar. 42 M L- J, 303 : 

45 Mad. 466 : 4 (1922) M. W. N. 113 : 
15 L. W. 348 . (1922) Mad, 79. 

Art 182 (5)— Limitation —Virtual stay 

of execution— Court requiring copy of judgment in 
another suit pending decision- Exclusion of period 
pending decision of that suit. See (1921) Dig. Col. 
789 Baldeo Singh v. Ram Sar up. 64 I C. 598. 

-Art. 182 (5 )— Relief granted by decree— 

Prayer for- 

To constitute a step-m-aid, an execution appli- 
cation must pray for some relief which can be 
granted by the court. An application to bring on 
record the legal representatives of a deceased 
judgment-debtor and for issue of notice under 
O. 21 ,R 22, C. P. C., is a step-in-aid even though 
it did not state the date of the prior application 
for execution, the amount of costs, or the way in 
which the court’s assistance was requtied. 

{ Mookerjee and Panton , JJ.) Saday Chandra 
Jana v. Poresh Nath Ghose. 35 C l. J. 82 : 

65 I. C. 571 : (1922) Cal 44, 

Ars. 182 (5) — Revival of prior proceed- 
ings — Step in-aid. 

An application for the revival of previous pro- 
ceedings for execution is a step-in-aid of execution 
27 C, 285 Rel. ( Richardson and Beachcrofl, JJ.) 
Chandra Kumar Dhar v. Ramdin Dhar. 

64 I C. 727. 

Art 182 cl. {&) —Transfer of decree to 

another Court for execution — Certificate. 

’ Where a decree holder seeking to execute his 
decree in a court other than that which passed it, 
applies for a certificate of transfer, the application 
is a step in aid. ( Miller C J . and Jwala Prasad J.) 
Ramchanpra M^rwari’v. Krishna Lal Mar war i 
3 Pat, L. T. 298 : 65 I. C. 332 : 

I Pat. 328 ? &H, 


f LIS PENDENS. 

j Art 182 (5) — Transfer of decree for 

execution — Application for notice to judgment- 
debtor made to court passing decree — If in accor- 
dance with law. See (1921) Dig. Col. 791. 
Hazari Lal v Baidyanath Saha 

26 C W. N. 292 . (1922) Cal 3. 

| Art 182, Expln — Dec tee against 

! managing member-— Execution against junior 
members , 

Where a decree was obtained against the 
eldest brother of a joint Hindu family carrying 
on a business and several appb cations for execu- 
tion weie ordered against him and after his death 
against his legal representatives, the previous 
applications for execubon save limitation for an 
i execution application against the other members 
of the family. {Chens 7,) Kidar Nath v. Radha 
Kishen 67 I. C. 56. 

Art. 182 Expln 1 — Dcciee passed jointly 

in favour of more persons than one — Decree 
for partition— Execution application by defen- 
dant — Fiesh starting point in fattour of 
plain tiff. 

A partition decree, which awards to the 
p laintiff an aliquot pari, specified as one quarter 
of certain family lands and the profits therefrom 
and also his costs, the ascertainment of the parti- 
cular lands and the amount recoverable as 
profits being reserved for execution, is a decree 
passed jointly in favour of all the sharers within 
the meaning of Lxplngl ot Art. 182 of the Lim. Act. 
And an application by the plaintiff for execution 
of such a decree filed within 3 years of an applica- 
tion for execution filed by the second defendant, 
another sharer, is not barred, though plaintiff’s 
own prior application was filed more than 3 
years before, ( Oldfield and VenkatasubbaRao, JJ.) 
Vasudeva Muthu Shastry v. Vittal Shastry, 
43 M. L. J, 379 : (1922) M. W. N. 518 . 
31 M. L T 311. (H C.) : 16 L. W. 292. 

(1922) Mad. 456. 

Art. 182 Expln 1 — Joint decree — 

Decree for partition awarding plaintiff and each 
of the defendants a share to be ascertained mthe 
pioperty — Execution — Limitation. See (1921) Dig* 
Coi . 787 Ramaswami Aiyengar v. Narayana 
Aiyengak 42 M. L. J. 94 : 

30 M. L. T. 312 ; 65 I« 0. 990 : 

(1922) Mad. 327* 

Art. 183 — Application for restitution 

m pursuance of Privy Council decree — Limita- 
tion applicable— 1 To enforce ” meaning of. 

An application (or restitution in pursuance of 
a Privy Council decree is in substance one to 
enforce a decree of the Privy Council and is 
governed by Art. 183- The words “ to enforce ” 
in Art. 183 are wider than the words “to execute’* 
in Art. 182 aud should be interpreted as equi- 
valent to “give full effect to” {Walsh and Rypis, 
JJ ) Brij Lal v- Damodar Das. 

20 A. L J. 456 : 44 All 555 i 
(1922) All. 238 :4 U.P.U. (A). 74 : 

66 I q. 545, 

LIS PENDENS — Suit for pte emption — Declara- 
tory decree affecting sale— Effect on preemption 
smt, * H 
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LIS PENDENS 

During the pendency of a pre-emption suit, a 
reversioner filed a suit and obtained a consent 
decree recognising his rights to the property 
after the death ot the vendor. Held , as a litigat- 
ing party is exempted by the rule of Its pendens 
from taking notice of a title acquired during 
his litigation* the pre-emption suit is not in any 
way affected by the declaratory decree. ( Scott - 
Smith J .) Hazara. Singh v. Bube Khan 

3 Lab 264 * (1922) Lab 403. 

Suit fot specific peifonuance- Aliena- 
tion pending suit— Effect, 

A person who acquires title during the 
pendency of a suit for specific performance is 
bound by the decree in the same. 9 C.L.J 96 and 
17 C. I,. J 427 folld. This is because when the 
jurisd etton of court has once attached, if it 
could be oustsed by a transfer of interest, there 
would be no end to litigation and justice would 
be defeated ( Mookerjee and Buckland t JJ) Jahar 
Lal Bhutra v. Bhupendra Nath B asu. 

49 Oal. 495 : (1922) Cal 412 


MADRAS CIVIL COURTS ACT, S, 16. 

MADRAS ABKARI ACT (I of 1886) S. 55 (a)— 
Possession — Meaning of— Conviction under sec~ 
lion — Valid — Actual possession of contraband 
liquor necessary , 

The word*’ possession 0 in S. 55 (a) of Madras 
I Act I of 1886 does not mean constructive posses- 
| sion but actual possession. The mere fact that a 
person is the owner of 3 cattleshed m which con- 
traband liquor is found is not sufficient to justify a 
conviction under S 55 (a) when there is no evid- 
ence to show that he was in possession of the 
liquor. ( Knshnan , J.) JayaramULU Naidu m re. 

43 M L J. 553 . (1922) M. W N. 570 : 

16 L, W 496. 

j MADRAS CITY CIVIL COURTS ACT (VII of 1892) 

; S. 3 — Ejectmeat Suit*— Jurisdiction of Smalt 
! Cause Cou r t and City Civil Court— Pres. Sm C. 
\C.ActS. 41, 

1 A suit in ejectment is not excluded from the 
! cognizance of the City Civil Court, Madras sira- 
' ply because an application to eject the tenant 
j could be filed in the Small Cause Court 22 M. 256 
S 38 Bom. 309 4 L. W. 402 Ref ( Coutts Trotter 


LOWER BURMA COURTS ACT (VI of 1900) S. 30 | 
— Special appeal — Limits of enquiry— Practice, j 
Though a special appeal under S 30 of the i 
Lower Burma Courts Act reopens the whole case 
on facts it does not follow that the court should 
depart from the well established rule as to con- 
current findings of fact. The general rule is that 
the court Will not interfere with concurrent find- ! 
ings on pure matters ot fact unless very good 
grounds for that interference are made out. 
{Duckworth J.) Palawan v. Kanu. 

66 I. C. 50L 

S. 30— Suits for damages for breach of 

contract of marriage — Appeal— Maintainability of 
See Burma Laws Act (XIII of 1898) S. 13. 

65 I. C. 411. 

LO#ER BURMA LAND AND REVENUE ACT 

S. 56 (a )' — Civil Court — Jurisdiction — Sale of 
land for arrears of revenue — Fraud — Rights of 
co'cwners , 

Where one co owner of a plot of land with the 
object of defeating the other co-owners makes 
default in the payment of land revenue and thus 
causing the property to be sold buys it at a low 
price in the name of his son, the other co-owners 
can maintain a suit in the civil court for a declara- 
tion that their rights are not affected. S. 56 (a) ol 
the Land and Revenue Act only ousts the 
jurisdiction of civil courts as to a determination 
of the validity of sales under S. 47, 

The sale, in such a case, though it has the 
appearance of a sale for arrears of revenue, is in 
essence, a private alienation. [Pratt, J ) ma2a 
v ; Ma Ml 11 L. B. R. 313 : 67 I. C. 636. 

LUNACY ACT (IV of 1912) Ss. 37 and 38 (1) and 
62— Jurisdiction of High Court and District Court 
—Residence— Meaning ot— Temporary removal i 
—Effect of. See (1921) Dig. Col, 792. ANilabala 
C® tpw DjHU ran i V. Dhirendra Nath Saha. 

jmJw . 68 Lc - 87 - 

E'frfa M P^Adverse possession against— Limits- 
tioj^W^w^ right of suit — Reversioners bound 
by action or inactipti of widow. See Lim. Act, Ss, 
6, 8, V and Art; 144, 49 & L J. m. 


and Ramesam , //, Doraiswami Aiyangar v, 
Narayana Aiyangar 43 I r L. J 288 : 

(1922) Mad. 445 : 68 I, C. 983 : 16 L* W. 137 . 

(1922) M. W. N. 462. 

MADRAS CITY MUNICIPAL ACT (IV of 1919) 

Sch. IV, R. 17 — Reference to High Coutt — Scope 
of. 

On a reference under R. 17 of Sch. IV of the 
Madras City Municipal Act, the High Court is 
not bound to give a decision on the questions in- 
volved in the suit other than those specifically 
referred for decision ; even as regards these, the 
High Court can refuse to answer any of them, if 
the same is not necessary for the decision of the 
case. 

“ Mortality tables *' explained, ( Ayling and 
Venkatasubba Rao t JJ.) The Sun Life Assu- 
rance Company of Canada v. The Corporation 
; oe Madras. 42 M. L. J. 283 : 

15 L. W. 330 : (1922) M W N. 155 : 
31 M. L. T. 271 (H. C.) : (1922) Mad. 85 ; 

66 I. C. 800. 

Such. IV R, 7 — Insurance Company — 

Income— Onus. 

Under the proviso to R 7 of Sch, IV of the 
Madras City Municipal Act, the onus is on an 
Insurance Company to show that its income could 
not have exceeded a certain figure, if it wants to 
claim the benefit of the proviso. (Aylmg and 
Venkatasubba Rao , JJ.) The Sun Life Assurance 
Company of Canada v* The Corporation of 
Madras 42 M. L J. 283 : 15 L. W. 330 : 

(1922) M. W. N. 155 : 31 M. L. T. 271 (H. C.) : 

(1922) Mad. 85 : 66 I, C. 800. 

MADRAS CITY P01CE ACT (III of 1888) S. 71 
(XI) — Obstruction by vehicles or animals — 
Essentials of — Intention— Necessity. See (1921) 
Dig, Col, 793. kuppammal v. Emperor, 

65 I. C. 639 ; 23 Cr. L. J. 175 : 
45 Mad. 26 : (1922) Mad, 34?. 

MADRAS CIVIL COURTS ACT (III of 1873) S. 16 
—Hindu converts to Mahomedanism — Law 
applicable— Custom — Makomedan law. 

Under S. 16 of. the Madras Civil Courts Act 
w&eris tbfc patties are Hindu converts to Mahome- 
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HABEAS BIST. MUNICIPALITIES ACT, S 18. 

danism the Mahomedan law of succession prima 
facte applies to them and a custom at variance 
with the Mahomedan law if proved may be given 
effect to {Sir Lawrence Jenkins) Mahomed 
Ibrahim Rowther, v, Shaik Ibrahim Rowther. 

45 Had. 308 : 43 M. L. J. 69 : 30 M. L. T 85 : 

15 L. W. 354 
(1922) M. W. N. 470 : 36 C L. J. 64 
24 Bom. L. R. 944 : (1922) P. C. 59 
L R 3 P. C. 149 : 26 C. W N. 793 : 

67 I C, 115.: 49 I. A 119 (P C) 

MADRAS DISTRICT MUNICIPALITIES ACT (Y 
of 1920) Ss. 18 and 28 — Chairman — Chair yuan 
delegate — 0 at going chairman standing as raiidt 
date for re-election — Presiding at meeting — 
Taking part m ballot— Breach of Election rules — 
Election when liable to be set aside— C P . Code 
S. 115 —High Court — Intolerance m election 
cases — Material irregularity . 

The expression " t iking part in a ballot ” in 
Rule IV of the Rules under the Mad. District 
Municipalities Act includes presiding at the meet- 
ing of councilors for the election of a Municipal 
chairman, conducting the ballot, opening the box 
and counting votes. The expression is not confin- 
ed to the mere act of voting. The wotd chairman 
m S 28 of the Act includes “ Chairman Delegate” 
in cases where there is no vice-chairman. 
A chairman seeking re election is incompe f ent 
to preside at a meeting of the council for elec ion 
of a Chairmin, and where there is no Vice-Chair- ; 
man he should appoint a Chairman Delegate who j 
under S 28 of the Act would preside at the meet- 
ing. Where instead of so doing the Chairman j 
himself presided, it is a clear breach of the elec- 
tion rules But 'he election will not be invalid on 
that ground unless the result has been materially 
affected by the breach of the rules. Where there- 
fore the lower court set aside an elect’on ofa chair- 
man, on the ground that he presided at a meeting 
of the council for election ofthe chairman, though 
he was himself seeking re-election without 
finding whether the illegality affected the result 
of the election, the High Court remanded 
the case for such enquiry and decision. In deal- 
with an election enquiry a subordinate Judge is 
a couit subordinate to the High Court under 
S. 115 C. P. C. 16 L. W 848 foil. ( Wallace , J.; 
Ahmad Thambi Maraicair v, Basava M aba- 
ca yar. 16 L. W. 898. 

- Ss. 249, 338 (b) and 365 — Notification 
tssuued in July 1920 purporting to be under the 
Act before the new Act came into force — Vali- 
dity— Conviction— Penal statute — Construction , 

The accused was convicted and sentenced for 
the offence of storing and selling grain whole- 
sale within the Cannanore Municipal limits with- 
out the license of the Municipal Chairman 
under Ss. 249 and 338 (b) of the Madras District 
Municipalities Act V of 1920 contrary to a notifi- 
cation issued in July 1920 by the Municipal Coun- 
cil constituted under the repealed Act of 1384 pur- 
porting to act under S 249 of the new District 
Municipalities Act V of 1920, some 2 months 
before the new Act was put in force. On 
revision held that the notification was not 
a valid one under the new Act beecause tbe 
council purported to act before the new Act 
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came into force and the notification was therefore 
invalid and consequently accused was not guilty 
of the offences under the new Act. 

The fact that the petitioner was in no way pre- 
judiced is immaterial when the question arises 
in connection w*th the application of a penal 
provision as a strict construction of the law is 
required in such a case. 

The notification cannot be supported as a 
"rule" "bye-]aw”or u regulation" under the proviso 
to S. 365 ot the new Act, as the conditions lequi- 
site for that purpose are not satisfied (< Oldfield 
and Krishnan , JJ ) Sesha Prabhu, In ie. 

42 M L J 149 : (1922) M W. N 79: 

66 I. C. 429 . 31 M. L. T 314 (H C.) i 
23 Cr. L. 285. 

Sell V— Wholesale dealer, 

A trader who stores bags a d sHls grain by 
the bulk without breaking the bags is a wholesale 
dealer within tne meaning of Scb. 5 of the Madras 
District Municipalities Act ( Oldfield and 
Krishnan, JJ ) Sesha Prabhu, In re. 

42 M L J, 149 . (1922) M W. N. 79 : 

31 M L. T. 314 (H C ) : 66 I. 0 429 : 

23 Cr, L. J, 285. 

MADRAS EDUCATIONAL RULES, R. 59 A— If ex- 
haustive — Corporal puuishmen — Power of 
scnoolmastei. See Master and Pupil. 

42 M. L. J. 560. 

MADRAS ESTATES. LAND ACT (I of 1908) S. 3, (2) 

(d) and (5)— Agraharam village— Pre-setltement 
grant — Estate — Claim of occupancy right, 

Theie is no presumption that the grant of an 
agraharam in inam conveys only the melwaram, 
41 M. 1012 : 43 M 166, 44 M. 588. Ref. Held , on 
the construction of a shrotriem grant of an agra- 
haram village of the year 1689 that the use of the 
expression * Mauza M and ShorHem in reie- 
rence to the village did not indicate that it was a 
grant of the melwaram only. It was found 
however on the evidence that the grantees were 
in actual pessession of the lands, harvesting the 
crops and mortgaging and selling and letting the 
land on terms ioconsis*ent w4h tbe existence of an 
occupancy right in any one till the year 1885 
when disputes arose regarding the claim to occu- 
pancy rights* Held that the grant was one of 
both the warams and the village was not an estate 
under S. 3 (2) (d) of the Madras Estates Land Act 
( Schivabe , C. J t Oldfield aud Coutts Tt otter, JJ.) 
SUBRAMANIYA SOMAYAJULU V. SEETHAYYA. 

16 L, W. 462 : (1922) M. W. N. 614 : 

31 M. L T. 347 (H. C.) 

S. 3 (2) (d) — Inam- Grant — Presumption . 

In the case of an inam grant there is no "pre< 
sumption that both the warams were grafted or 
only the melwaram was granted It is a question 
of fact to be decided on the facts and circum- 
stances of each case. 41 M. 1012 ; 43 M. 166 ; 43 
M 567 Fxplained 44 M 588 Disapp. ( Mr Ameer 
Alt) Sri Chidambara Sivaprakasa Pandvjra 
Sannadhigal v, Veerama Reddi. 45 Mad. 586 : 

43 M L J. 640 : (1922) M. W. N. 749 : 

(1922) P, C. 292 : 68 I. C. 538 : 49 I. A. 286 : 

16 L. W. 102 : 31 M. L. T- 54 (P. C ) 
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HABEAS ESTATES BARB ACT, S. 181. 


Ss. 3 (3) and 189— Holding—' Meaning of 

Undivided share — Ejectment — Partition. See 
(1921) Dig. Col. 795. Duvvury R\mamurthy v 
Pabbineedi Balliraja. 68 I, C 907- 

— * $.$ (5) — Landholder — Post settlement 

ittam on favourable rcnt-Grantee if a landholder 
Held by the majority of the Full Bench (The 
Chief Justice and Devadoss, J. dissenting)* Where 
a Zemindar makes a post settlement mam grant 
of a portion of a village with both varams on a 
permanent kattubadi, the grantee is a landholder 
W’thm S. 3 (5) of the Estates Land Act. 44 M. 
676 ,41 M. L. J. 512 ; approved. ( Schwa be , C, J 
Oldfield , Phtihps , Devadoss and V enkafasuoba 
Rao, JL) Jarugumilli Brahmayya v. Chuxag- 
HALI Achxraju 43 H.L J. 229 : 

(1922) Iff, W, N. 280 : 45 Mad. 718 : 

31 Iff. B T. 91 (H. C.) : 
(1922) Mad. 373. (E. B.) 

Ss. 3 (5) 6 and 19— M»nor inamdar — 

Post settlement mam— -Inamdar if a 1 landholder” 
within the Act. See (1921) Dig. Col 796. Sri 
Gadadharadas Bavaji v . Suryan\rayana 
Patna ik. 64 I. C.317 

Ss 4, 28 and 29— Waste land — Liabi- 
lity to pay rent — Waram rate- Wet crops See 
(1921) Dig. Col. 798 Kothandarama Reddiar 
v , Chinnaswamy Reddy. 64 I. C. 740 


Ss. 6, 46 and 50— Ijaradar — Lease before 

the Act— Lessees in possession through tenants— 
Occupancy rights. See (1921) Dig. Col, 798 
SURISETTI BUTCHAYYA V . SRI RAJA PaRTHA- 
sarathy Appa Rao Bahadur 26 C. W. N. 785 : 

(1922) P. C. 243 : 69 I« C. 1. (P C.) 

Ss. 8 and 185 — Creation of mortgage 

by ryots— Subsequent relinquishment to landlord 
—Suit by mortgagee agamst heirs of mortgagor 
Omission to implead landlord— Execution sale— 
Rights of purchaser— Effect of relinquishment. 
See (1921) Dig Col. 799 ; Sri Rajah Venkata 
Ramiah Appa Rao Bahadur v. Lanka Lakshmi- 
NARAYaNA. 45 Mad. 39 : 42 M. L. J. 161 : 

15 L W. 218 : 30 M. B. T. 188 : (1922) Mad. 281 : 

66 I. C. 376. 


S, 12— Occupancy tenant— Right to trees 

on holding— ‘Cut down'— “Use”— Meaning of. 
See (1921) Dig. "Col. 800. Rajah of Ramnad v 
Kamith Ravuthan. 42 M. L. J. 78 : 

15 L. W 140 . (1922) M W 3ST 46 : 
30 M. L. T. 42 : (1922) Mad. 34 : 66 I C. 686 


S* 52 (3 ) — Patiahs decreed— If includi 

these under the Rent Recovery Act 
The expression ** pattahs.. ....... decreed " in 

eludes a pattah decreed by the Revenue Court: 
under the Rent Recovery Act. {Lord Shaw. 
Raphakrishna Ayyar v . Sundaraswamier 
49 I. A. 211 : 45 Mad. 475 : 43 M L J. 323 
27 C. W. IT. 1 : (1922) P. 0. 257 
20 A. I*. J, 937 : 36 C. I. J. 450 
, ? j*-. , 16 B. W, 18 : 31 M. B. T, 31 tP. C.] 

68 > 146 > m “iSchedole Part A Iten 
murder the Estates Land Act- 
Purchaser a$i<ttwng possession— Prior purchase 
fn eetcbuHon of 4 mortgage decree against f'yoi 


— Suit by former to recover possession from latter 
— Whet he* latter can plead invalidity of the rent 
sale under S 53— Policy of the Estates Laud Act 

The plaintiff purchased and got possession of 
the suit lands from one who bought them in a rent- 
sale under the Estates Land Act in 1914. He 
sued the defendants for possession and inesne 
profits. The defendants claimed the lands by 
virtue of a court auction purchase in 1911 in ex- 
ecution of a mortgage decree against the original 
ryot ; but they had not taken steps to obtain a 
transfer of the tenancy in their favour under 
S 146 of the Madras Estates Land Act. On a 
plea by the defendants that the Tent sale was in- 
valid under S. 53 of the Madras Estates Land 
Act as no patia and muchihka had been exchang- 
ed and no permanent patta was in force, held that 
it is not open to the defendant to raise this plea. 

The occasion for raising such a contention was 
by way of suit under S 112 of the Act within the 
period prescribed therefor. 

S. 189 of the Madras Estates Land Act bars 
the jurisdiction of the Civil Court to entertain 
such a plea in a suit in the Civil Court. 

For this purpose it makes no difference that the 
defendants were not defaulters within the mean- 
ing of S. 112 and for this reason could not sue 
under part A item 12 of the schedule and S. 112 
of the Act. 

The policy of the Estates Land Act dearly is (1) 
to compel any person who has acquired an inter- 
est in ryoti tenancy to follow the procedure laid 
down tn S. 146 if he wishes to be treated as a ryot 
and (2) to have all disputes as to procedure in 
rent sales enquired into by the Revenue Courts. 

To allow a person who has not taken action 
under S. 146 to ignore a rent-sale at the lime it is 
held and subsequently to dispute its validity in a 
civil suit is to run counter to both these princi- 
ples : and S 189 does not allow such a course 
{ Ayling , O.C J . and QdgersJ .) Irulappan Servai 
v. Veerappan. 42 M. B. 113 : 15 L. W. 99 ; 

(1922) M. W. N, 67 : 31 M L T. 71 (H C.) 

S. 112 — Sale of ryot*s holding under — 

Validity — Notice of intention to sell — Omission to 
give — Suit to set aside sale — Jurisdiction of Civil 
Courts— Estates Land Act , Sen. Part A. art . 12, 

# A sale of ryot's holding held under the provi- 
sions of Ch. VI of the Madras Estates Land Act 
without notice being given to the ryot by the 
landholder, of his intention to sell is illegal, and 
a Civil Court has jurisdiction to entertain a suit 
I by the ryot to set aside such a sale. The suit 
referred to in Art 12, Part A. of the schedule to 
the Act is a suit by the ryot within 30 days of the 
service on him of the notice to contest the right 
of sale, and not a suit of the kind referred to. 
[Schwabe, C. J. Oldfield and Coutis Trotter , //,) 
Rajah of Ramnad v. Minor Venkataramaiyer. 

43 M. L J. 264 : (1922) Iff, W, JT. 501 : 

31 M. B. T, 158 ; (H. C.) : 16 B. W 274. 

. Ss. 146 and 189 — Failure to take action 
ignoring rent sale — Civil suit claiming rel*ef — 
Maintainability. See Madras Estates Land Act 
Ss. S3, 146, 189. 42 M. t. J. 118. 

' 8®- 181 and 185 — Landholder — Home • 

farm land Conversion into ryoti — Evidence of — 
Issue of ryoti ptsifas, 
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There is nothing to prevent a landholder from 
converting his home farm land into ryoti land and 
if he does so, his successor cannot merely by a 
notice to quit or alteration of entries in the regis- 
ters restore the land to its original character as 
homefarm land. Held on the evidence in the ca^e 
that homefarm land had been converted inti, 
ryoti land, ( Spencer and Devadoss. JJ.) Saravan 
APBRUMAL PlLLAI V. SUBBAYYAN. 

31 M. L. T 430 (H. C.) 

S. 181 — Pannai lands— Conversion into 

ryott — Reconversion into pannai again— Evidence 

of. 

Where a landholder has converted his pannai 
lands into ryoti lands, it is not open to his succes- 
sor at his will to avoid such conversion and res- 
tore the land to pannai by issuing a notice to 
quit or by an alteration in h'S registers. ( Spencer 
and Devadoss , JJ.) Mullai Thayammal v. 
SUBBARAYYAN PlLLAI. (1922) M. W. N 763 : 

16 L. W. 802 

. — -Sch, 1 Part, A. art. 12 — Sale of ryot’s 

holding without service ot notice oi intention to 
sell— Sale illegal— Suit to set aside sale not 
governed by art 12. bee Mad. Est. Land act 
S. 112 16 L. W. 274 

MADRAS FOBEST ACT (V of 1882) Ss. 35, 36 and 

55 —Transporting Umber — Expiry of time limi- 
ted by license before timber reaches destination — » 
Extension of time by another Government — 
Penalty — Compensa tioiik 

The appellant imported timber from the Cen- 
tral Provinces into the Madras Presidency and by 
the time the timber arrived in Madras the time 
fixed m the pass expued The time fixed la the 
pass was extended by the Central Provinces 
Government but not by the Madras Government. 
At the checking station in the Madras Piesidency 
the appellant was made to pay the penalty and 
the value of the timber under S. 55 ot the Madras 
Forest Act on the ground that the time 
fixed m the pass had expired Held that the 
action of the Forest officei in Madras was legal 
and the extension of tune by the Central Provin ; 
ces Government did not legalise the import into 
Madras Presidency. Under b. 55 of the Foiest 
Act it is open to the Forest Officer not only to 
collect the compensation for the offence on ac- 
count ot the prosecution but also to collect the 
value ot the timber concerned, which he would 
be entitled to detain and which would be liable to 
confiscation in case the prosecution succeeded j 
{Oldfield and Ramesam, JJ t ) Koti Mallikarjun- 
ayya v* Secretary of State for India, 

(1922) M, W. N. 491 : 16 L. W. 165 ; 

(1922) Mad. 427. 

MADBAS HEREDITARY VILLAGE OFFICES ACT, 
Ss. 3 (4J, 13 and 14— Service mam lands— Purohit 
service— Suit for possession — Jurisdiction of 
Civil Court — Enfranchisement. See (1921) Dig, 
Col. 804 Vanchinatha Aiyar v. Raja Gopala 
Aiyar. (1922) Mad. 361 : 65 I. 321, 

— S. 7 — Proceedings under — Village officer 

dissuading electors from voting -Officer enquiiing * 


MADRAS LOCAL BOARDS ACT, S. 55. 

— Rewsmg See (1921) Dig Col 804 Palani- 
kumara Chinnyya Goundar In re. 

(1922; Mad. 337 . 66 I, C 566. 

MADBAS HIGH COURT RULES (ORIGINAL SIDE) 
AFP. II AET, 36— Original side— Decision of 
Judge on guardianship petition — Appeal — Court- 
lee payable— Art. 36 applicable See Court Fees 
Act, S. 5. (1922) M. W. N. 511. 

S. 63 A — Applicability — Negotiable 

instrument — What is — Shah Jog Hundi — Docu- 
ment on the face of it acknowledging indebted- 
ness and promising to pay interest — If a nego- 
tiable instrument 

S. 63 A ot the Original Side Rules was intend- 
ed to cover all documents in the nature of negoti- 
able instruments, specifically described in the Rule 
a& 4 * Bills of Exchange, Hundis or promissory- 
notes ,f irrespective of the question how far a 
particular bill of exchange might be negotiable 
or what the lestrictions might be on its negoti- 
ability, 

Shah Jog Hundis sued upon held to be negoti- 
able instruments within the definition in S. 13 (2) 
of the Neg. Ins Act, 1881, as amended by the 
Neg. Ins. Act 1914, as being payable m the alter- 
native to one of several payees. ( Sir Woltcr 
Schwabe , C. J. and Coutts-Tr otter, J.) Kannaya 
Lal Bhoya v. Balaram Paramsukhdas. 

43 M. L. J. 480 • 16 L. W. 603 : 
31 M. L. T, 284 (H. C.) : 68 I. C, 021. 

Rr, 206, 208 and 214— Sale by official 

referee— Sale proclamation not mentioning place 
of sale — No prejudice— C. P. Code, O. 21, R. 90. 
See 1921 Dig. Col 805. T. V. Tuljaram Row 
Ramachandra Row 68 I. C. 916. 

MADBAS INAMS ACT, (VIII of 1869)— Inam 
title deeds — If confer title. See Inam — Enfran- 
chisement. 30 M, L T, 334 (H. G.) 

MADRAS LAND ENCROACHMENT ACT, (III of 
1905) S. 14— Suit for recovery of penal assessment 
—Cause of action — Bar* 

The cause of action ior the recovery of a penal 
assessment alleged to be wrongly levied arises, 
under S. 14 Expin, of Madras Act III of 1905, on 
the date on which such assessment or penalty is 
levied. Consequently the omission to object to 
i he penal assessment in a previous fash does not 
bar a suit for the recovery of penal assessment 
levied in a subsequent fash, 25 M* L, T. 227 ; 
1914 M. W. N. 197 Ref. ( Oldfield and Venkata - 
subba Raoi JJ.) The Secretary of State for 
India v. Hussain Sheriff Sahib. 

16 L W 1971: (1922) M. W. N. 330 : 

31 H, L. T. 49 (H. C.) : (1922) Mad. 232.' 

MADBAS LOCAL BOARDS ACT (XIV of 1920) 

55, 57 and 199 and 23 Rules framed under — ' 
Tatuk Board— Election of President— Transitory 
Rules Rf. 10 and 12— Interpretation of. 

Under Rr, 10 (1) and (2) of the transitory ^pro-< 
visions of the Madras Local Boards Act the term 
of office oi all the members of the Yaluk 
Board as members expire on the date fixed by 
the notification made under the Act by the Local 
Government. But for the purpose of carrying on 
the executive functions of the Taluh P>atd t * the 



m 


THE YEARLY DIGEST 


824 


MAD. PEE. SETT. REGN. 

President of the old Taluk Board continues iu 
office as President until a president for the 
rewly const luted Taluk Board is elected 
(Krtshuan and Venkatasubba Rao JJ) Rama- 
swami Goundan v, Muthuvelappa Goundar 
44 M, L. J. 1 : 16 L. W 848 

HABEAS PERMANENT SETTLEMENT REGN. 
(XXV of 1802}— Military tenure— PaUy rt m— Mi h- I 
tary or police service tenure -Abolition of, by 
proclamation-- Alienation of estate See (1921) Dig 
Col 807. Malayandi Appayasami Nayaker v. 
The Midnanapore Zemindary Co , Ltd. 

20 A. L J 393 : (1922) P. C. 154. 

Ss 3 and 4— Zemmdari sanad— Grant of 

— Inams m Zemindan — Right of Government to 
resume. See (1021) Dig Col. 807. Secretary 
of State v Rajah of Venkatagiri. 

(1922) M. W. H. 1 . 30 M L. T. 164 (P C.) : 

26 C. W. N. 809 : (1922) P. C 168 

MADEAS PROFEIETAEY ESTATES VILLAGE 
SERVICE ACT (II of 1894} Ss 9, 10 and 13— 
Village office newly created— Mode of appoint- 
ment — Succession — Meaning of See (1921) Dig 
Col. 808 Muthanan Servai v. Raja Rajes- 
wara Sbthupathi. 64 X. C, 312. 

S. 27 (4 )— 'Tenant— Meaning of— Aboli- 
tion of cess — Payment of village officers directly 
by Government — Rights of Zemindar against 
cowl c da r* 

Under a cowle granted by a Zemindar the 
cowledar paid certain fixed rates of the rent to 
the village officers of the Zemindari. Subsequently 
the Government extended Madras Act II of 1894 
to the Zemindari, paid the village officers direct 1> 
and enhanced the peishcush payable by the Zemin- 
dar who thereupon sued ihe cowledar to account 
for the amounts paid by him to the village officers 
which had been abolished by the Government 
Held by Schwabc C. J. and Coutts Trotter J . 
{ Kumaraswami Sastn, J, dissenting) : — (l) that 
there was no implied term in the cowle making 
the cowledar accountable to the zemindar if at any 
time the whole or part of the amount fixed was 
not required for the payment of the village officers 
and (2) that the remedy of the zemindar was 
not under the terms of the cowle but by an 
application to the collector for increase of rent 
ander S. 27 (4) of Madras Act, II of 1894. The 
expression ’a tenant m $. 27 (4) of Madras Act II 
of 1«94 includes a cowledar from a zemindar 
(Schxoabe, C I,. Coutts Trotter and Kumaraswami 
$a$try< JJ ) Tiruneelakantam Servai v, Raja 
orRAMNAD 43 M. L. J. 158 : (1922} Had. 263 
15 L. W 556 : 30 H. L. T, 317. 

HABEAS REGULATION (V of 1804) (COURT 0E 
WARDS) S. 25 —Hindu law- Adoption— Ward 
under Court of Wards- Consent m writing of 
Court of Wards— Necessity— Ward over 18 but 
under %% years of age, 

by a person, who was at the 
but under 21 and a 
wmu wfcr Apart of Wards, is not invalid for 
wan^o f ^egrexioias consent in writing o i the 
Qsg 1 * 0 * ^ Vards ® required by S. 25 of Regulation 


MAD.' SUBVEYS AND BOUNDARIES ACT, S. 13, 

V of 1804. {Spencer and Ramesam 9 JJ,) Arula- 
nanda Muthu %n Ponnusami 42 M. L J. 129 : 

(1922) Had. 1 : 15 L. W. 237 : 

(1922) H. W. N. 93 . 66 I. C. 265. 

HABEAS SALT ACT (IV of 1889) S. ll-Ltcense 
— Transfer of interest by way of mortgage 
— Validity of, 

S. 11 of the Madras Salt Act is not confined in 
its operation to the absolute transfers of the 
entire interest of the licensee but applies to trans- 
fers by way of mortgage. Consequently a mort- 
gage of a salt pan without leave of the Commis- 
sioner is of no effect against him, ( Kumarawsann 
Sastn a, A Deva Doss , JJ,) Gujju Nagamma v. 
Secretary of State for India. 

42 H. L. J. 318 * (1922} H. W. N. 166 : 

66 1. C. 356. 31 H L. T. 61 (H. C ) : 

16 L W. 295 : (1922} Had. 106. 

HADRAS SURVEYS AND BOUNDARIES ACT 
(XXVIII of 1860) S. 20 (3) -Tenant— If includes 
the holder of a rent free mam in Zemindan, See 
(1921) Dig. Col. 810 Raja ’of 'Venkatagiri v. 
Subbiah. 45 Had. 1 : 30 H. L. T. 52 (H. C.t : 

(1922) Had 137. 

(IV of 1897) Ss, 12 and 13 — Suit io esta- 
blish right — Limitation for — Stalling point — 
Party io dispute before survey officer— Party to 
appeal — Who is, 

A statement m the judgment of the appellate 
Survey Officer that a party to the appeal bad 
notice of the appeal is not conclusive of the fact 
of sei vice of the notice where the Civil Court 
finds that neither party to the appeal in the survey 
proceedings had notice of the appeal. In such a 
cause the jurisdiction of the civil courtis not 
ousted. 

The first defendant and plff. had been given 
rough pattas at the survey for the lands found to 
be in the’r possession. The first defendant pre- 
sented to the superior survey Officer a petition in 
wffich he slated that his patta included too little 
and the plaintiff’s too much and asked for correc- 
tion of each. He d’d not formally set out the 
plaintiff as respondent to his appeal though he 
desired relief against her by way of appeal. 
Nonce of the appeal was issued to the plff. but 
was not duly served on her before the date fixed 
for the bearing, but the superior Survey Officer 
nevertheless declared her exparte and allowed 
the appeal. In a suit by plff for a declaration of 
tnle to the land m dispute Held , that S. 13 of 
the Madras Survey and Boundaries Act (IV of 
1897) had no application to ihe case and that the 
suit was not barred though brought more than a 
year after plff. had not’ce of the survey appellate 
decision because (1) ptaintiff was not party to any 
boundary dispute before the inferior Survey Offi- 
cer (2) She was not a party to an appeal prefer- 
red under S. 12 of the Act and (3) she was not a 
person to whom notice of such appeal was given. 
( Oldfield and Ramesam , JJ .) Subramania 
Mudaly v Meenakshi Ammal. 43 M. L. J. 194. 

16 L. W. 149 : 31 H. L. T. 145, (H. C.) : 

(1922) Had, 392. 

“ ~S. 13 — Decision of Survey Officer- Ques* 

tion of possession — Decision on — Omission to sue 
—Effect of* 
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HABEAS TOWNS NUISANCE ACT, S, 3, 

In proceedings before a Survey Officer the 
plaintiff was declared to be in possess ? on and 
entitled to ceitain property. The defendant who 
as a matter of fact was m possession did rot sue 
to set aside the decision within 1 year In a 
suit by plff. for possession Held , that 
though defendant had been in possession for 12 
years beginning from a date prior to the decision 
of the survey officer, still hts omission to sue 
within one vear of the decision baried his right 
and plff- was entitled to a decree for possession. 
42 M. 425 ; 38 M. 1202 Ref. ( Coutts Trotter and 
Rameiam, JJ .) KuppUswami Iyer v. Venkata- 
swami* 31 M. L T. 62 (H. C.) . 16 L W 99. 

MADEAS TOWNS NUISANCE ACT (III of 1880) 

S 3 (12) — Trial of offence under by Bench of 
Magistrates 

It is competent to a Bench of Magistraies to 
try an offence under S. 3 (12) of the Mad. Towns 
Nuisance Act. 13 M. 142 foil. ( Knshnan , J.) 
Ramasami Chetty v. Muthuvelu Mudali. 

161. W. 562 : 31 M. L. T 420 (H. C.) 

MAHOMEDAN LA' W— Applicability— Ahmadiyas 
—Governed by Mahomedan law. Sec Penal 
Code, S 491- 16 L W 626 

— - Applicability of—Halai Memons — Bom- 
bay. 

The Halai Memons of Bombay are governed 
b\ Mahomedan law in matters of succession, 2i 
Bom. L. R 85 foil, ( Marten and Fawcett , JJ.) 
Sir Mahomed Yusuf v Hargovindas Jevan. 

24 Bom. L. K. 753 : (1922) Bom. 392 

Conversion — Succession — Burmese — 

Buddhist relations of convert to Islam. See 
(1921) Dig. Col Sll Asha Bibi v: Ma Kyaw 
Yin. (1922) L. B. 15 64 I. C. 514. 

— —Divorce — Iddat — Talak-i-bain— Talak 

ahsan— Talak hasan. See (1921) Dig Col. 811. 

Mohan Molla v, Baku Bibi. 

26 C. W. N. 261 : 64 I. C. 704 : (1922) Cal. 21 

Dower — Charge — Widow in possession . 

If a Mahomedan widow has obtained posses- 
sion of her husband’s property lawfully and peace- 
fully, without force or fraud she is entitled to a 
lien thereon for dower; it is not necessary that 
her possession should be the result of agreement 
or consent of her husband or bis heirs ( Daniels 
and Dalai , A /. C.) HaFiz~un nisa v, Jawahir 
Singh. 24 0 C 374 : 66 I C. 24 

Dower — Lien m favour of widow — 

Transfer of debt and the property— Transfer of 
the property without the debts — Rights of trans- 
feree — Death of widow— Effect o t merger . 

Where a Mahomedan widow in possession of 
her husband's prorerty u in lieu of dower ” 
transfers the security, either with or without the 
dower debt, the transferee is entitled to retain 
possession of the property until the dower debt 
is paid, > hough, where the transfer is without the 
privity of the persons bound to discharge the 
dower debt, the transferee takes the security sub- 
ject to the state of account between the widow 
and the persons bound to discharge the dower 
debt at the date of the transfer and any payment 
made by these persons to the widow after, but 


MAHOMEDAN LAW— Dower. 

without notice of the transfer must, in the absence 
of collusion, be allowed to those persons as 
against the transferee. 

But the case is different where there is a sale 
of the property and not an assignment of the secu- 
rity. The right to hold the property as a security 
for the dower debt and to continue in possession 
thereof until the dower debt is satisfied is pro- 
perty, and is both heritable and transferable. 43 
A 127 ; 32 A 551 ; 43 M 214 Ref. 

But the widow has no proprietary title m the 
property, except to the extent of her share there- 
in , and where she purports to sell the property 
and not the security only, the sale is utterly in- 
effectual so as to confer any title on the vendee. 
But though the vendee lakes no title to the pro- 
perty by virtue of the sale, he is entitled to retain 
possession of the property, if he is put in posses- 
sion thereof, not indeed by virtue of the deed of 
sale but because, so long as the debt remains 
unsatisfied, the heirs atDw cou’d not claim to be 
put m possession of the property, and the widow 
herself would be bound to make good her repre- 
sentation to the vendee to the extent of such 
interest as she could lawfully transfer. The 
widow is entitled to retain possession of the pro- 
perty so long as her claim is not satisfied. There 
is nothing to prevent her from putting some one 
else in possession of ihe property, and conferring 
on him the same right which she could exeicise 
over the property. Having done so. she could not 
maintain ejectment against him, if she has receiv- 
ed consideration for the transaction ; and it 
follows that, though the sale does not operate to 
confer any title on the vendee, he is still entitled 
to retain possession of the property as against 
the widow and all persons claiming through the 
widow, so long as there is a debt due to the 
widow. He is also entitled to maintain his 
possession of the property as against the heirs at 
law so long as they do not discharge the dower 
debt. 

Where therefore a Mahomedan widow in pos- 
session of her husband’s property as a security 
foi her dower debt, purports to sell the property 
and puts the vendee in possession of the property 
the vendee is entitled to retain possession of the 
property so long as her claim to the dower re- 
mains unsatisfied. But the moment the dower 
debt is satisfied either by payment to fhe< widow 
or to her heirs, the heirs of the husband are 
entitled to recover possession of the property 
from the transferee ; and the same result follows 
where the hens of the widow happen to be heirs 
of her husband, for in such an event, the right to 
receive the dower debt and the liability to pay the 
dower debt unite in the same persons, and there 
is consequently an extinction both of the debt and 
security and therefore of the right to retain pos- 
session of the property as a security for the debt. 
{Coutts and Das , JJ,) Bibi Makbubun-nissa v. 
Bibi Umat-un-nissa, (1922) Pat. 348. 

Dower — Lien for — Right to possession — 

Transfer of right — Dower debt-^Succession to, " 

When a Mahomedan has promised a woman, 
whom he marries, a dower but that dower has 
not been paid, she, can lawfully remain in posses- 
sion of his property when he dies* until her 
dower is paid by her husband’s heirs or opty $$$ 
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has succeeded in realising it out of the usufruct 
which she enjoys by reason of her being in poses- 
sion; but she has to render to the heirs an ac 
count* The right of the widow is heritable and 
she can assign the right to a stranger 14 W R 
239, 14 M, I A. 377, 7 A. 353, 6 A 50, 20 A 262 
29 A. 64, 32 A. 551, 40 B, 34; 43 M 214 Ref 
The transferee of the right would be entitled to 
possession until the dower debt is liquidated. 
(Buckmll. J.) Abdul Rahman v. Wali Mahomad 

65 I C. 224. 

Dower — Lien— Right to— Wife — Rights 

of* during husband’s life-time, Sec (1921) Dig 
Col, 812. Naiuyana Aiyar v, Biyari Bivi. 

45 Mad 103 : (1922) Mad 221 : 68 I, C. 673 

Dower — Prompt and deferred — When 

payable . 

Mahomedan Law enjoins payment of prompt 
dower at any time before or after consummation 
of marriage and no condition whatsoever can be 
lawfully attached to the payment of prompt 
dower. As regards the deferred portion ordi 
narily it is supposed to be payable on dissolution 
of marriage, but, as observed by Mi Amir Ali in 
his Muhammadan Law Vol. 2 Page 503, 4th Edn 
‘‘There is no rule by which it necessarily follows 
that postponed or deferred dower becomes realis- 
able on the death of the husband or if he happen- 
ed to divorce the wife, on such divorce”, { Abdul 
Quadir , I.) Musammat Nawab Begum v % Allah 
Rakha (1922) Lab. 172 

Dower — Widow's lien tit respect of — 

Transfer of lien — Rights of trans jeree * 

The lien on the property of her husband given 
by the Mahomedan law to a widow in respect of 
her dower is a -right to possession until the debt 
is discharged. It is not an interest in propel ty i 
which can be severed from the right to dower 
and transferred as a separate interest. It is a 
right to the possession ot the property by the per- 
son entitled to be paid the dower as" long as the 
debt is not discharged either by the income from 
the property or by payment by the heirs or others 
interested m discharging the debt. It gives the 
widow the r*ght to possession and so long as she 
does not transfer her dower debt and that debt 
remains undischarged, she may transfer, for her 
life-time possession of the property the proceeds 
of Which belong to her until the debt is paid off. 
The position of the transferee in such a case 
might be regarded as constructively her posses- 
sion and in this sense it would not be severed 
from fhe dower debt. Just as she could dispose 
Of the proceeds in any way she chose during her 
life-time and until the debt was d scharged so 
also she could trans'er possession of the property 
in the same circumstances, the transferee being 
entitled to the usufruct. But if she should trans- 
fer the dower-debt or it she should die and her 
•state devolve upon her heirs or assignees, the 
trap$£eitfee*s rights to possession would be exim 
ga&bejfl as the debt and the security cannot be 
sev^red» Ujereby converting the security into a 
property. { Miller * C J . 

J4 Rahman v* Mahomed, . 

* , 68 1 * C, 601 , 


m 

MAHOMETAN LAW— Gift. 

Dower — Widow %n possession of property 

in hen of it — Alienation — Rights of transferee . 

Under Mahomedan law, a widow who is in pos- 
session of her husband's property in lieu of dower 
is competent to alienate the s*mie But the aliena- 
tion gives the transferee only the right to re- 
main m possession till she dies or her dower debt 
is satisfied [Coutts and Das, JJ.) Sheikh Nabi- 
Jan v Mt, Sahijan. 67 I. C 635. 

Family arrangement — Maintenance 

charged as income — Validity of, 

In a suit relating to 4 wakf 4 properties the 
parties entered into a compromise as a result of 
which the claim to the properties was given up 
and a family arrangement was made pursuant to 
the deed of wakf to the effect that certain main- 
tenance allowances were to be paid regularly to 
the parties and (heir heirs, and the mutawalli 
afterwards failed to pay the allowances to the 
heirs on the ground that the original wakf itself 
was invalid so far as the provision for the heirs 
was concerned. 

Held, even though the family arrangement 
purported to confirm the wakfnamas, which were 
invalid, maintenance had thereby become a charge 
on the properties and the agreement having be- 
come a contract for valuable consideration, was 
quite valid and enforceable. (Viscount Cave) 
Khajeh Solehman Quadir v. Nawab Sir 
Salimullah Bahadur. 

49 I. A. 153 : 49 Cal. 820 : 43 M. L. J. 385 : 

31 M L T- 79 (P. C.) . 4 U.P. L, R. (P C ) 70 : 

I.R3PC. 189 : (19 22) P C 107 : 

27 C. W. N 103 : 24 Bom. L. E, 1257 ; 

69 I. C 138. (P. C.) 

Gift — Applicability to MahomedaDs — 

Doctrine ot Musha. See (1921) Dig Col. 813 
Tara Pr as anna Sen v Shamdi Bibi. 

49 Cal. 68: (1922) Cal 422. 

Gift by mortgagee— Validity of— Con- 
ception of gift in Mahomedan jurisprudence — 
Essentials—Nature of seisin required. See (1921) 
Dig. Col 815 Tara Prasanna v. Shandi Bibi, 

49 Cal* 68 : (1922) Cal. 422. 

Gift — Musha a — Scope of . 

The doctrine of musbaa which invalidates gifts 
under the Mahomedan Law should be confined 
to the narrowest limits. (Daniels and Dalai t A,J , 
C.) Hafiz*un-nisa v Jawahir Singh. 

24 0. C. 374 : 66 I. G 24* 

Gift— Delivery of possession — Endorse * 

ment on registration deed . 

Where there is a deed of gift and before its re- 
gistration an endorsement is made therein that 
possession is delivered to the donee and the deed 
is subsequently registered, the burden of proving 
that possession was not given and therefore the 
gift is invalid is on those asserting its invali- 
dity, Where there are tenants on the property* 
their attornment to the donee is sufficient delivery 
of possession. (Schwabe, C. J. and Wallace , J ) 
Fatima Bibi v, Khairum Bibi. 16 I. W. 894, 

Gift ~*No posses si on gi ven — Effect, 

The gift by a Mahomedan of the equity of re- 
demption in a property is bad without possession* 
As such a gift does not take effect, the graotof 
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MAHOMEDAN LAW— Gift, 

continues to be the owner of the land and can 
effect a valid sals in respect thereof 6L P. R. 
187J followed. (Abdul Raoof and Harrison , JJ ) 
Sharif Hussain v. Rukan Din. (1922) Lah, 40 

Gift — Possession of portion not taken — 

Life interest of donor in usufruct of part—V ali- 
dity. 

Where a Mahomedan made a g' ft of a zemin- 
dtrt estate reserving to herself usufruct of a por- 
tion for her He, and in pursuance of the same 
the donee obtained possession of the whole es 
tate with the exception of the portion reserved : 

Held , (1) the reservation of the usufruct did 
not by itself make the gift void 11 M. I. A 517 
folld , 

(2) the Zemindari estate being one property the 
taking possession of any part of it is const luctively 
taking possession of the whole, and hence the gift 
was valid. 

Distinction between hiba and wastat pointed 
out. (Sir John Edge.) Mohammad Abdul Ghani 
v. Fakhr Jahan Begam 49 I. A 195 . 

43 M L. J 453 : 

44 All. 301 . 20 A. L. J, 994 ; 31 M L. T 21 (P. C,) 
25 0 C, 95 • 27 C W. N 53 
9 0. L. J. 369 : 1. R. 3 P C. 198 . (1922) P. C. 281 
68 X. C 254 ; 24 Bom I. R 1268. (P. C ) 

— - Gift/ — Remaindar — Shiah Law. See (1921) 

Dig. Col. 815 Siraj Husain v. Mushaf Husain. 

65 I C 132. 

Gift — Restraint against alienation — 

Estate taken— T. P. Act , if applies . 

The Tran-fer of Property Act does not apply to 
a gift made between Mahomedans and the provi- 
sions thereof do not c >ntrol such a transaction. 

A condition in a gift deed restraining the 
donee from transferring, is invalid under Maho- 
medan Law and the donee takes an absolute 
estate. (PigQott and Walsh, JJ ) Babu L\l v 
Ghansham Das. 44 A. 633 (1922) All. 205 : 

20 A. L J. 466 : I. R 3 A. 313 

■ — Gift — Transfer of possession — Donor in 

possession of some fields — Others mortgaged 
with possession — Actual delivery of possession of 
the first lot of lands only -Donee’s right to redeem 
the mortgage. See (1921) Dig Col. 815 Chand- 
Saheb Kashim Saheb Pirzadi v Gangubai 
Vishnu 64 I. C. 21. 

Gift — Validity of — Death illness — Marz 

ul-maut— What is. See (1921) Dig. Col. 815 
BibiJiniira Khatun v, Mahomed Fakirulla 
Mra. 49 Cal. 477 : 26 C. W, ff . 749 : 

(1922) Cal. 429 : 67 I. C 77. 

Gift — Hiba-bil*ewaz — Essentials of. 

For a valid Hiba-bil*ewaz, actual payment of 
consideration must be proved and also a bona 
fide intention of the donor to divest himself in 
praesenti of the property and to confer it on the 
donee. Where therefore there was no rel<»- 
quishment or surrender ot any rights, or any 
consideration for the transaction, the hiba-bil- 
ewaz is invalid (Piggott and Walsh, JJ ) Mohan. 
Lal v, Mahmud Husain 44 A. 580 

(1922) All. 347 :40LR, (A) 158 : 
t 20 A. L. J. 434 : 67 X. C, 671. 


MAHOMEDAN LAW — Guardianship. 

Gift — Hiba-bd-ewaz —Whether can take 

effect as a simple hiba in the absence of evidence, 
of passing of any considration or exchange of gifts 
—Gift by grandfather to minor grand daughter 
Delivery. See (1921) Dig Col 114 SERAJUDDIN 
HALDAR V, ISBA HALDAR 

49 Cai. 161 : (1922) Cal 258 

Guardianship — De facto guardian— 

Powers of. 

It is not competent to thzde facto guardian of a 
Mahomedan minor to bind his estate or to affect 
his interest by statements or admissions. Such 
statemeuts however are admissible in evidence 
(Chattel fee and Panton , JJ ) Basarat SarkaR v 
Hiru PraMaNik. (1922) Cal. 287 : 65 I. C 353* 

— ■ Guardianship — De facto guardian — 

Rights of ti ansfei ee from— Ejectment 

A transfer of the minor’s property by the de * 
facto guardian of a Mahomedan minor is void 
and the transferee cannot maintain a suit in 
ejectment against a tresoasser on the property. 
45 C. 878 (oil. ( Richardson and Suhrawardy , JJ.) 
Monmohini Das Gupta v, Basanta Kumar Das 
Gupta, 36 C L. J 190 (1922) Cal. 458 

Guardianship for marriage — Age of 

majority— Law applicable. See Majority Act, 
S. 2. 68 I, C. 727 * 

Guardianship — Mother— De facto guar- 
dian— Power lu bind minor son*s interest by re- 
ference to arbitration — C . P. Code , Sch. II. para. 
17 — Subsequent assent by de jure guardian . 

A Mahomedan mother on behalf of her minor 
children entered into an agreement with some 
others to refer to arbitrators a dispute about some 
properties and they all made an application to 
Court under Sch. II, para 17, C P. Code. The 
guardian of the minors’ properties appointed by 
the District Judge subsequently gave his assent to* 
tne agreement to refei and participated m the 
said application under para. 17. The Court there- 
upon acted upon the agreement and referred the 
dispute to arbitration : Held , that the mother 
was not competent to bind the infants by the 
agreement to refer to arbitration. The mother 
has no larger powers to deal with her minor 
child's property than any outsider or non-relative 
who happens to have charge for the time being of 
the infant. The natural guardian can perform 
acts which are purely advantageous to the infant, 
but can impose no obligation on the infant. 

45 Cal. 878 foil. 

A party who entered into the agreement to re* 
fer, under a misconception as to the legal autho- 
rity of the mother, may afterwards withdraw 
therefrom. 

The legal guardian’s assent subsequently given 
to the agreement to refer and his participation m 
an assent to the application under para. 17 cannot 
validate the agreement which formed the basis 
of that application 

Per Beachcroft, /.—The fact that the Subordi- 
nate Judge subsequently found the mother fit to 
act for the minors would not validate an arrange- 
ment which in its inception was invalid, there 
being no appointment of the mother to act fqr the 
infant in the partition proceedings by the District 
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MAHOMED AN LAW— Guardianship 


MAHOMEDAN EAW — Marriage. 


Judge who fakes the place of the Kazi in Maho 
medan Law. [Temion and Beachcroft , JJ .} Moh- 
sinuddin Ahmed z ( . Khabiruddin Ahmed. 

26 C. W. N. 246 

— Guardianship — Mother's right— Effect 

of marriage with stranger. 

Under Mahomedan Law the custody of a bov 
until at least the age of 7 years belongs to the 
mother. The right is forfeited by the mother's 1 
subsequent marriage to a stranger, ( Kincaid, 

J. C.) Bibi Fatima v Bk karsh ah. 

15 s, L. R. 175 : 66 I. C. 888. 

Guardianship — Husband not guardian 

of infant wife. 

Under the Mahomedan Law, the husband is not 
the guardian of either the person or the property 
of his infant wife. ( Mookei jee A C, J ana 
Fletcher , J.) Bepin Behari Saha v Charu 
Chandra Ghose 35 C, L J. 192. 

'Husband and Wife — A gi cement foi 

future separation — Legality of. 

An agreement for future separation between a 
Mahomedan husband and w-te is void 7 Bom L 
R. 602 Ref Similarly an agreement which leaves 
the wife absolu'ely free to separate herself from 
her husband Without reason Where however an 
agreement provides for wife leaving her husband 
in case of ill treatment and the husband agrees to 
pay the wife a monthly sum in consideration of 
the wife giving up her defences in a suit for res 
titution by the husband the agreement is valid 
and enforceable. ( Simpson A. J C.) B^nney 
Saheb v. Abida Begam. 25 0. C. 157 : 

(1922) Oudh 251. 


and, if a marriage were contracted by the spouses 
themselves or their guardians in private, it would 
be valid; even if there were an injunction to secrecy 
that would not invalidate it There is nortvng in 
ihe Mahomedan Law which countenances the 
doctrine that a marriage which is a valid marriage 
can be invalidated by the desire of the parties to 
have a more elaborate ceremony perfotmed later. 
There is no provision for a ceremony which would 
create a marriage if afterwards ratified by a 
subsequent ceremony. If there had been a 
stipulation after the matriage had taken place to 
the effect that it would not be consummated 
until the lapse of a specified period, sue 1 ? a 
stipulation is valid. 

The law appoints no specific ceremony for the 
performance of a nikha marriage and no religious 
rites are necessary for contracting a vabd marri- 
age. Where the essent’als are present, viz,, ihe 
declaration and the acceptance expressed in such 
a manner as to demonstrate an intention to give 
awav without any ambiguity, presence or the 
absence of religious ceremonials is immaterial and 
in no way affects the validity of the marriage* 

There is nothmg in the Shia law to justify the 
imposition m the matter of marriage of conditions 
which nave been imposed upon persons dealing 
with patdanashm women in business matters. 
The Shia law lays down that, if a woman is 
adult and saoe, she is competent to enter into a 
matrimonial engagement without advice or con- 
sent from anybody. [Stuart, J ) Mt Nafis UN- 
NISSA V. MlRZ4 MUMTAZ HUSAIN 

4H.P L. R. 17 (A) . 65 X. C 539 * 
(1922) All. 363. 


Legitimacy — Acknowledgment of — 

When applies , 

The Mahomedan law principle of acknowledg- 
ment of legitimacy applies only when the alleged 
marriage is not proved. It has no application 
‘when it is found as a fact that the alleged mairi 
age did not taKe place. ( Le Rossignol and Harri- 
son, JJ.) Hussain Baksh v Jhanda Singh. 

68 I C. 749 


— Legitimacy — Acknowledgment of legiti- 

macy — Disproof of marriage — Legitimacy and 
legitimation — Difference between. See {1921} 
Dig. Col. S. 817, SyedHabibur Rahman Chow- 

DHURY V SYED ALTAF ALl CHOWDHURY* 

48 Cai 856 . (1922) 0. C. 159. 


Legitimacy — Acknowledgment — Effect of 

— Presumption . 

Acknowledgment by a Mahomedan father cre- 
ates $ presumption of legitimacy but an acknow- 
ledgment has only the effect of legitimation 
where either the tact of the marriage or its exact 
time with reference to the legit macy of the child’s 
birth is a matter of uncertainty Where how 
ever there is clear evidence that no marriage ever 
look place* the presumption has no place, 10 A. 
11 M. I. A. 94 : 21 C. 966 Ret, {Broadway, J J 
Azfz v . Mt. Ameer Begam. 66 1, C. 404. 

- Ceremonies — Formalities 


the presence of witnesses 
marriage; 



Marriage — Dissolution — Death or 

dx vorce — Re mat nage 

Under the Mahomedan Law death or divorce 
d'ssolves the tie between the husband and wife. 
On the happening of either event the relationship 
between the parties ceases. Much more would 
it be so m the case of a woman who after the 
death of her first husband marries into another 
family. ( Rafique and Ptggott, JJ.) Jahangir 
Khan v . Syed Abdhur Rahman. 

20 A.I J, 56:1 R.3A23' 64 I. C. 943. 

Marriage— Formalities necessary foi. 

The Mahomedan law appoints no specific 
ceremony for the contractual performance of a 
marriage but according to recognised custom 
marriages among all the sects are solemnized by 
a person conversant with the requirements of the 
law (i.e) the Kazi while two other persons are ap- 
pointed for the purpose of acting on behalf of the 
contracting parties with a certain number of wit- 
nesses. ( Broadway , J.) Abdul Aziz v t Mt, 
Ameer Begam, 66 I. C. 404. 

Marriage — Performance during minority 

— Repudiation — Right when exercisable. See 
(1921) Dig. Cgl. 819 Bismillah Begam v* Nur 
Mahomed. 44 A. 61 : (1922) A. 

Marriage— Rep udia hon — Delegation of 

power — Divorce— Illtrcament. 

Where a husband at the time of his marriage 
| executed an agreement and delegating the power 
of repudiation to his wife she is entitled to obtain 
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MAHOMEDAN LAW— Mosque 

a divorce on the ground that the deft, had contra- 
vened the terms of the agreement and had ill- 
tieated her on several occasions, {Moti Sagar J.) 
Sahra ] \N v. Sardar Addul Roof, 

3 Lah. L. J. 519, 

Mosque — Management— Right of — Des- 
cendants of founder — Appointment of one as 
Kara— ‘Effect of. 

Where a mosque and Idga were founded by the 
common ancestors of the plff . and deft, and 
-continued in the possession of their family ever 
since, the appointment of the deft, as Kazi by the 
Govt does not give him an exclusive right to the 
possession of the institutions and their endow- 
ments. ( Kumaraswami Sastri and Devadoss , JJ } 
Kaji Amir Sahib v Kajir Mahomed Oli Ahmad ’ 
Sahib. 15 L. W 430 66 I C. 237 

(1922) M. W. N. 439 

Mosque — Mutwalli — Powers of superin- 
tendence over mosque and its properties — Rights 
of the worshippers. See Cr. P Code, S. 144. 

26 C. W N 904. 

Pre emption — Applicability ot — Hindu 

vendor — Property m Behar — Sale in Delhi — 
Law applicable 

Where the custom ol pre-emption is judicially 
noticed as prevailing among non-Mahomedans 
in a certain local area, it does not govern non- 
Mahomedans who though holding land therein 
for the time being are neither natives of, nor 
domiciled m that district 18 W R 441 , 24 W 
K 95; 32 C. 988 foil. 

It cannot be said that Hindus of Bihar or other 
localities where the custom ot pre emption exists 
have adopted the law of pre emption as part ot 
theii personal law ( Coutts and Das , JJ,) Saivid 
Fazal Karim v, Mt, Bibi Fatmatul Kubra. 

3 Pat L. T. 556 : (1922) Pat 360 : (1922) P. 567 

67 I. 0. 706 

Pre emption — Demand — Necessity for 

Under the Mabomedan Law a suit for pre em- 
ption cannot succeed unless the demands lor pre- 
emption of the property are made immediately 
after knowing of the sale of the property {Ra pi- 
que and Piggott, JJ,) Abdul Rahim v. Mt. 
Rafiq-un-nissa 

4 TJ, P. L. R. 24 (A) ; 65 I. C. 641 

Referential right — Preemptor and vendee 

belonging to same category — Equal rights 
against vendee. See (1921) Dig. Col 919 Maho- 
med Yakub v. Kanhai Lal. 44 A, 83 : 

64 I. C 673. 

Pre-emption -Right to-Sale — Absence ol 

registered document* See (1921) Dig Col. 819. 
Abdulla Avjal Momin v, Ismail* 46 Bom. 302 : 

(1922) Bom, 124 : 64 I. C. 913 

* Pre-emption— Same class ot pre-emptors 

—Nearness of degree— Co- sharer m same Mahal 
—Rights of. See (1922) Dig Col 919 Syeeddin 
V , Latifunnissa. 44 A. 114 : 64 I 41. 456 : 

(1922) AIL 391. 

— Pre- emption — Vendee a Hindu — Law 
applicable. 


MAH0MEDAN LAW- -Religious Endowment. 

A Mabomedan pre-emptor is entitled to pre- 
emption under the Mahomedan Jaw of pre-emp- 
tion even though the \endee is a Hindu, {Coutts 
and BuckmlL JJ ) Achutananda Passait v. 
Biki Bibi. (1922) P. 601. 

Religious endowment — Khankah, mean- 
ing of — Succession of eldest son is not by rights 

A khankah is a monastery or religious institu- 
tion where dervishes and other seekers alter 
truth congregate for religious instruction and 
devotional exercises. It has generally been 
founded by a dervish or sufi professing eso- 
teric beliefs whose teachings and personal 
sanctity have attracted d'sciples whom he 
initiates into his doctrines Alter his death he 
is often revered as a samt, and his humble takia 
(or abode) grows into a khankah and bis durgah 
(or temb) into a i auzah ( or shrine) The khan- 
kah is usually under the governance of a sajja- 
danashm (the one seated on the prayer mat) 
who not only acts as mutwalli (or manager) of 
the institution, and of the adjoining mosque, 
but also is the spiritual preceptor of the adhe- 
rents. The founder is generally the first sajja- 
danashm , and after his death the spiritual line 
[silsilla] is ex ended by a succession of sajja- 
danashins , generally members of his family 
chosen by him or according to directions given 
by him in his lifetime, or selected by the fakirs 
and murids , and formally installed ; and the 
income of the institution is usually received 
and expended by them. On the death of a 
sajjadanashui, bis eldest son is not entitled as 
of right to succeed him ; but the eldest son, if 
qualified, is the natural successor of his father 
And where, the evidence is clear that he was 
formally recognised and installed by the pirs 
with the express consent and assistance of the 
opponent, it is not open to the opponent to ques- 
tion his position as sajj adauashin or bis right 
to manage t he mosque and the property attached 
to the khankah. Dedication may be inferred 
although the word wakf js not shown to have 
been used. Where the serats and langurs were 
used for the accommodation of the pilgrims, but 
were never appropriated to the religious purpose 
ol the khankah , and were not erected out of the 
offerings at the shrine and were the Tumandars 
and the arbitrators, all of them skilled m Moh- 
ammandau Law, treated these houses as private 
property and partible, and the parties to the 
dispute accepted this view and agreed to a 
partition Held, they must not be treated as 
wakf. 

Ordinarily _ speaking, the sajjadanashtn has 
a larger right m the surplus income than a mut* 
walli, for so long as he does not spend it in 
wicked living oi in objects wholly alien to his 
office, be, like the mahant ot a Rindn math has 
full power of disposition over it. But this does 
not mean that in every case the whole income 
from a khankah is at the d r sposal of the sajja - 
danashin ; and it is plam from the authorities 
that at certain shrines the members of the 
founder’s fanrly other than the sajjadanashtn aate 
treated as entitled to share in the surplus 
offerings which remain after payment of expen- 
ses (Viscount Cave,) Khwaja Mahomed -Ba*d 
v, Mian Mahmud. , . r (1922) P< C, 384* 

44 M. L J, 149 (P. 0.) 
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Religious Office — Succession — Primo- 
geniture. See (1922) Dig. Col. 820 Secy, of 
State for India v. Syed Ahmed Badsha Saheb 

87 I C, 971. 

Restitution of conjugal rights— Discre 

tton of court , 

Where there is a valid marriage under the 
Mahomedan Law, a Court has not very great dis- 
cretion in granting or refusing resti tut'on oi con- 
jugal rights but in a case where the wife is anxi- 
ous to go to her husband but is being rest rained 
by her relative s, there is every reason wh^ the 
relief should be granted. 11 M. L A. 551 ief 
{Stuart, JA Mt. Nafis un-nissa v Mirza 
Mumtaz Husain. | 

4 V. P. L a. 17 (A) : (1922) All. 363 : 

65 I. C. 539. 

Restitution of conjugal rights — Non- 
payment of prompt dower— Not a bar to the suit 
See (1921) Dig Col. 821 Musst Hijaban v. Ali 1 
Sherkhan. 64 I C. 117 

Succession — Heirs — Right of representa- 
tion — Death of heir before representation. 

Under the Mahomedan Law, a vested inheri- 
tance is the share which vests in an heir at the 
moment of the ancestor’s death. If the heir dies 
beiore distribution, the share of the inheritance 
which has vested in him will pass to his heirs at 
the time of his death. The shares have to be de- 
termined on the occas ; on of each death. [ Scott 
Smith and Harnson , //.} Mt. Jawai v Hussaik 
Bakhsh. 3 Lah. 80 . (1922) Lah. 298 

67 I C. 154. 


Succession— Sister and collaterals -- 

Rights of. 

Under Mahomedan Law a sister becomes a 
residuary only if she has a brother or brothers or 
if there are daughters or son's daughters oi the 
deceased. She becomes a sharer by reason of 
there being no child or son's child or brother of 
the deceased. Where the only claimants are, a 
sister and some collaterals of the 4th degree, the 
sister as sharer takes one halt and the rest will go 
to the collaterals who as descendants m the male 
line ot the deceased’s great grandfather were dis- 
tant kindred. [Abdul Ra oof and Campbell JJA 
Mt. Ghulam Zohra v . Nur Hasan. 

3 Lah. 278 : (1922) Lah 406 


Waqf — Dedication— Evidence of— User 

Where the origin of an endowment is unknowi 
reference may be made to user as evidence o 
dedication But user cannot be substituted fo: 
the pfurpose oi finding out the origin of the endow 
rnent. It is essential to the validity of a waqf tha 
the author of the trust should have divestec 
himself of bis proprietary interest in the subjec 
of the waqf. In cases ot partial dedication, th< 
property descends beneficially to heirs of th« 
fptmder subject to the trust or charge. 2 Cal 341 
'V* ; 33 P. R. 1917 ; 7 A. L. J. 1095 ; 2: 

lH-40 Had- 116 ; 40 Cal. 297 Ref 

* LC. and Darnels , A , J, C.) Sadic 
HUS*i**^*^i* Bahadur Hakim Mirza Na zn 

m&m mmU « w. x. j, m t ea i.c. 90 

f { 0 , C.) : (1922i 1 

" i I# 1 



— -Waqf — Dedication — Charitable objects 

— Mode of dedication — Mosque-^Tomb of a saint 
— Cutchi Memons — Position of the High Priest . 

Under Mahomedan Law, a gift for charity may 
take two forms viz either by way ot waqf which 
signifies an endowment or else by way of 
Sadakah, which signifies a donation In the 
Mussulman Waf Validating 4ct 1918, a waqf is 
defined ac the permanent dedication bv a per- 
son professing the Mussalman faith of any pro. 
perty for any purpose recognised by the Mussal- 
man law as religious, pious or charitable, Though 
the Act is not retrospective the definition contains 
a statement of the Mahomedan law on the po.nt. 
All works of religious charity or pubhc utility not 
condemned by the Mahomedan religion are 
objects of waqf. But the particular objects intended 
must be indicated with a reasonable degree ot 
precision m order that the couits of Bri’ish India 
may give effect to the endowment. A gift by way 
of Sadakah indicates the special motive of the 
gift is to acquire religious merit or nearness to 
God, but it does not follow that because such a 
gift is made it is a charity in the eye of law. 

Where the distribution of a gift is to be made 
by persons in succession as holders of a particular 
religious or charitable office that goes far to es- 
tablish —and it may be, goes sufficiently far to es- 
tablish— that the whole gift is charitable. But 
the mere fact that the donee holds a religious 
office is not by itself enough, and if trus's are 
added which are not all charitable, the whole 
gift fails Although a gift for public purposes 
generally is void as being so general a A unde- 
fined that it cannot be executed by the court, yet 
a gift for public purposes in a specified locality 
is a valid charitable g»ft. 

In a suit for a scheme against the High Priest 
of the Dawcodi Borah community on a declara- 
tion that a mosque named after one Chandaboy 
wno was regarded as a saint by the Dawoodi 
Borah communitv and that the tomb of Chanda- 
boy and the offerings placed in an offertory box 
and a building partly acquired out of such funds 
were annexed to a pubhc trust, the defence was 
Chandaboy was not a Saint and the Mosque was 
not named after him, that ihe offerings belonged 
to the H*gh Pnest by virtue of his office and that 
there was no public religious or charitable trust 
It was found on the evidence (1) that the mosque 
was regarded as God’s house and held by the 
High Priest and passed to his successor on the 
gadi and not to his heirs (2) that the High priest 
could not alienate or sell the Mosque (3) that he 
could not close it except for some temporary and 
necessary purpose such as repairs or sanitation 
(4) that it was a mosque for the use of Dawoodi 
Borah community although others were occa- 
sionally permitted to use it and (5) that it could 
not be used for any other purpose than a mosque 
It was also proved that the site had been used 
tor a mosque for over 100 years: Held, that there 
was a pubhc trust of a charitable or religious 
nature and that the H’gh Priest was the trustee 
thereof , though the sole right of management 
vested in him and his successors in office. Con- 
sequently the defendant was accountable as a 
trustee though he had wide powers of manage- 
mentan 4 sfeo a wide discretionary power as 
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MAHOMEDAN LAW— Waqf 

the' particular purposes for the beneiit of the 
community on which the surplus should be 
expended. There was no necessity for framing 
a scheme and disturbing the possession of the 
High Pricsh ( Martin , J ) The Advocate 
Gener vl of Bombay v. Yusufalli Ebrahim. 

24 Bom. L. E. 1080. 

Waqf— Dedication — Validity of— Power 

of sale reserved to donor . 

The reservation of a power to sell and transfer 
the property during her life-time by the dedi- 
cator, derogates from the nature of the grant. 
Such a condition is inconsistent with a valid 
waqf which must be certain as to the property 
appropriated and at the same time unconditional, 
and not subject to an option. There might be a 
reservation of the annual profits of the propert} 
for the benefit of the donor for her life ; but a 
provision empowering the donor to sell and 
appropriate the proceeds thereof for bis own or 
other’s benefit, would make the settlement 
invalid. 6 B 42 ; 16 A. L. J. 84 1 Ref. [Gokul 
Prasad and Kanhatya Lal t JJ.) Amiruddin v 
Mvzaffar-ul- Hasan. • 20 A. L. J. 897 

L R. 3 A. 490. 

— -Waqf - Existence of mortgage on pro- 

perty— Mutwalli— Appointment of. See (1921) 
Dig. Col. 823. Jiljirakhatun v Mahomed 
Fakirulla Mia. 49 Cal. 477 : 67 I. C. 77 

26 C W. N. 749 : (1922) Cal. 429 

.~~Waqf — Gift for perpetual succession— 

Aggrandisement of family — Use of word “ wakf ' 
—Effect. 

A deed purporting to create by gift a perpetual 
succession of interests for the aggrandisement of 
the family of the donors is invalid according to 
Mahomedan Law and is not validated by the use 
of the term * Wakf ' or by the insertion of a 
remote trust for the poor. ( Viscount Gave,) 
Khajeh Solehman Quadik v. Nawab Sir Sali- 
mullah Bahadur. 49 I. A. 153 : 49 Cal. 820 : 

43 M. L. J. 385 ; 31 M L. T 79 (P. C ) : 

4 TJ. P. L. R. (P C ) 70 : L. R. 3 P. 0. 189 . 

(1922) P. C. 107 • 24 Bom. L R. 1257 : 

27 C. W. N. 101 : 69 I. C. 138. (P. C.) 

Waqf— Mutwalli — Powers of leasing . 

A mutwalli should not lease waqf property, if 
it be agricultural, for a term exceeding three 
years, and, if non agricultural, for a term exceed- 
ing one year unless he is expressly authorised 
by the deed of waqf to do so, or where he has 
no such authority, unless he has obtained the 
leave of the court to do so. (Mookerjee and 
Cuming , 77,) Gajendra Nath Dey v. Moulvi 
Asaraf HossaIN. 27 C. W. N, 159 : 36 C. L. J. 48. 

— — — — Waqf — Mutwalli — Powers of leasing — 
Ejectment of tenant— Notice. 

The rule of Mohomedan Law is that with re- ; 
gard to house property a Mutwalli should not in i 
general be authorised to make a lease of such ] 
property for a period longer than one year but j 
t^ereis this qualification attached to it, namely,! 
that in all cases the Qazi might empower the | 
mutwalli LO grant leases for longer periods if he j 
thought that such a grant was for the benefit of 
the trust estate ; consequently a lease of a shop by 


MAHOMEDAN LAW— Will. 

the trustees of the Islaimia College for five years 
is valid and entitles the lessee to eject a previous 
tenant whose lease has expired. (Lindsay and 
KanhaiyaLal , 77) Baij Nath v. Mahomed 
Ismail. 44 A. 677 : 20 A. L J 697 : 

L R. 3 A. 418 : (1922) All. 417 : 68 X. C. 764 

Waqf —Mutwalhs — Suit and decree 

against one— Not binding on waqf oi other 
mutwalli. 

A suit for rent and a decree there. n against 
one of two mutwalli s of a waqf is not binding on 
the other Mutwalli or on the waqf in the absence 
of proof that the person sued represented the 
other mutwalli or the waqf in the landlord’s 
sherista ( Suhrawardy and Cuming , JJ.) Abdul 
Gani v Nabendra Kishore Roy 65 I. C. 592. 

Waqf— Objects of dedication — Main- 
tenance of relatives. 

A dedication of property for purposes of 
chardy including the maintenance of the relatives 
of the donor and their descendants and for the 
reading of fateha for the salvation of his soul, is 
a valid waqf under the Mahomedan law ( Rafiq 
and Stuart , 77) Mukerram Ali Khan v. 
Anjuman-un-nissa Bibi 20 A. L. J. 924 : 

L. R 3 A. 617. 

Waqf — Permanent mutatvalh a female 

infant — Powers of court— Husband, if can grant 
l-'ase. 

Where the permanent mutavalli is a female 
infant the Court is not only competent but bound 
to make suitable arrangements for the upkeep 
and administration of the estate in its custody. A 
lease granted by one of its officers, who had been 
appointed receiver is m effect an act of the court 
and is valid and operative. 

A permanent lease granted by the husband ot 
an infant mutawaih is void and not voidable 
4 App. Cases 324 refd. to ( Mookerjee A, C. 7. and 
Fletcher , jj .) Bepin Behari Saha v. Charu 
Chandra Ghose. 35 C L. J. 192. 

Will — Executor — Powers of- Sale of 

estate . 

It is competent to the executors of the will of a 
deceased Mahomedan to sell his property with- 
our taking probate or obtaining the consent of 
his heirs. The property of the testator vests in 
the executor under the will of which the probate 
is only the authenticated evidence. 8 B 244 ; 37 
C 839 ; 32 I A. 244 foil. (Marten and Fawcett , 
JJ.) Sir Mahomed Yusuf v. Har Govandas 
Jivan. 24 Bom. L R. 753: (1922) Bom 392. 

Wtll — L t f e t s tate to wife if husband 

died chi dies s— Reversion to a stranger , 

If the wife survived the husband but bore tio 
children, under the terms of the will, wife was 
to succeed to a life estate and a stranger was to 
obtain the residue. Held : the terms of the will 
are unenforceable, The wife was an heir but the 
heirs did not consent to the will and the will 
purports to create a life estate and a reversionary 
interest, both of which are unknown to the 
Muhammadan Law. The bequest would not be 
good in respect to one-third of the property, 
because the will shows a distinct intention that 
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MALABAB LAW— Land tenures 

of the Mai Compensation Act Ii on the other 
hand the fee imposed is the mil value of the 
trees, it does contravene the provisions of S. 19 
of the Act An agreement to pay some fee on each 
tree cut during the duration of the lease does 
not limit the light to claim compensation tor 
improvements If the trees are m ex stence at the 
end ot the tenancy the tenant is entitled to com- 
other heirs agree, but any single heir may so p ensa ^ l0 n but not otherwise, and if he chooses to 
agree as to bind his own share, and toe burden j en ^ 0 y t j ie benefit of the tree by cutting it down 
of proving the consent of a particular heir is ^ ul | n ^ tenancy, no question of compensation 
upon the legatee. ( Lord Philhmore.) bALAYjEE ar j ses , 40 jvj. 603 F. B. 24 M. 47 , 32 M. L J* 54j 
Fatima Bibi (1922) F. C, 391. (Ramesam^ J.) Kelu NaiR v a Viyathen 

MAJORITY ACT, (IX of 1875) S. 2— Adoption— Mahadkvi 16 L. W 310 : (1922) M W, N. 563 

Minority — Effect of, MALABAB LAW — Devaswom — Trustees — 

By S. 2 of the Indian Majority Act, the capa- — Melcharth by majority of the uralans 

city of minors is, as regards questions ot mar- WI (bout consulting the others Not binding cn 
riage, adoption etc the same as u the said Ac; y ie devaswom. Sec Rel, Endowmeht, Trustees 
had net been passed. (Spencer and Ramesam , 42 M. L, J : 15 L. W. 264. 

JL) Arulananda MUthens;. PONNUSWAMI 

15 L W, 237 : (1922) M.W.N. 93 : 42 M.L J, 129 Devaswom — Utalans — Renewal of 

(1922) Mad 1 : : 66 I. C. 265 kanom by one of the co-uralans — Binding m - 
p ture of— Minor — Competency to sue, 

— s 2 Mahotnedans Guardian formal- Where there are several Uralars of a Malabai 

riage. devaswom a renewal ot a kanom granted by one 

In considering the age ot majority tor purposes ^ the Uralars without consulting the others, is 
of exercising the right of guardianship lor mar- an£ j n0t Ending on the devaswom A 

riage m the case ot a Mahomedan, reference m » nor can he the uralan of a devaswom and a 
should be made to the provisions ot Mahomeaan $ult h j g nex $ f r j eQ a would be maintainable on 
Law, as S 2 of the Majority Act makes the Ac bebialf ot the devaswom (spencer and Krishna n , 
inapplicable to such a case 1 The age ot majority Kotasseri E. V. Sankaran Nambi v. Kan 

under that law is 15. { Marlrneau , / J Ylslf ' v Hom j d . anthbrjenam 43 M. L. J. 572 . 
Mt, ZAINAB 68 I. o. 727. (1922) Mad} 259 . ( 19:32) M w. N 428 : 


MAHOMEDAN LAW -Will. 

he should take nothing until alter the dea*h ot 
the wde. {Stuart, f.) Allah Dia v Abdul 
04FUR. (1922) AU * 283 

- Will— Legacy to hetr-Buiden of proof 

of consent 

The Mahomedan Law does not allow a testator 
to Itave a legacy to any of his heirs unless the 


MALABAB COMPENSATION FOB TENANTS 
I&FBOVEMENTS ACT (I of 1900)— Improvements 
—Assessment ot value-Appointment of successive 
commissioners. Sec (1921) Dig. Col. 826. Kuthi- 
ravattath Kqngasseri Mok Shath Thot- 
tamma v. Subramaniyan. 45 Mad. 79 : 

(1922) Mad. 219 ' 68 I, C. 469, 

Ss. 5 and 6— Decree in ejectment— Ap- 
plication for revaluation of improvements— Exe- 
cution. Sec (1921) Dig, Col. 826, Maxakal 
MurtBi Sankaran Neelakandr^ Nambudwad 
v. Sankaran N air. (1922) Mad. 347 . 


5 — Improvements— Changes in the 

property altering its condition — Injunction by 
Ctxnl Court — Revision — C. P. Code S. 115. 

There is nothing in S, 5 of the Malabar Com- 
pensation for Tenants Improvements Act which 
ousts the jurisdiction of a Civil Court in a suit 
between landlord and tenant to grant a tem- 
porary injunction restraining the tenant from 
making changes in the property, changes not 
made bom fide for purposes of agriculture but 
to harass the landlord. Consequently the High 
Court would not intei fere under S. 115 C. P. 
Code with the grant of such an injunction 
(Kumar aswamt Sastn , /.} Kadax KOLathil 
SAtOALI KUTT1 V . e. M. GODAN NaMBUDRJ 





16 L W. 26. 

Karat — Binding nature of — Dissentient 

members . 

A family karat when not assented to by an in- 
dividual member of the tar wad though assented 
to by a majority, is powerless to interfere with his 
personal birthright to succeed to all the powers 
of a Karnavan in due course of succession. 41 M* 
5 77 ; 32 M. L. J, 323 Ref. (S adasvoa Aiyar and 
Napier , JJ.) Mukkil Maruthur Sankara 
Menon v. Gopala Menon, 65 I. C. 805 

——Karnavan — Compromise — Burden of 
ft oof . 

It is not obligatory on a limited owner like a 
Karnavan to contest a hopeless case ; but if he 
chooses to enter into a compiomise, he and his 
alienee must prove that the compromise was 
entered into honestly and for the benefit of the 
estate. { Oldfield and Ramesam , JJ.) Subra- 

MANIYAM PATTAR V KlZHAKKARA UTHENANTHEL. 

16 L. W. 620 : 31 M L T. 454 (H, CA 

— Land tenures — Kanom — Redemption— 

Neerozhikka Otti Kanom. See Mortgage Redem- 
ption. 42 M. L, J. 350 

Land tenures— Kar am kari and Adima- 

yavana — Inalienability and forfeitability. See 
Land Tenures, 15 L. W. 164. 

Land tenures— Nir Ozhikka Otti— Inci- 
dents of. See Mortgage— Redemption. 

42 M. L. J. 350, 

Land Tenure — Service tenurc—Santha* 

thi B r fihmaswom — Adimayavana —Alienability— 
Liability to resumption, 
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MALABAR LAW — Tarwad, 

Assuming without deciding that service tenures 
like Santbathi Brahmaswom and Adimayavana 
are inalienable, it is not part of the custo 
mary law of Malabar that on such alienation ihe 
grantor is entitled to resume the grant and re en- 
ter on the lands granted. Cases and text books 
considered. ( Schwabe , C. J. Oldfield , Philips , 
Devadoss and Venkata Subba Rao.JJ.) Ayya- 
kutti v. Krishna Pattar. 

45 Had 394 : 43 M. L, J 1 : 

(1922) M W N. 192 : 65 I. C 942 (P. B ) : 

31 M L, T 1 : 15 L. W 650 : 

(1922) Mad. 274 

Tarwad — Acquisitions of members of 

family — Devolution on intestacy . 

Under the Malabar law the acquisitions ot a 
member of the 'arwad if undisposed of at his 
death do not go to his nephews but form part of 
the family properties bemg managed by the eldest 
surviving male member {Spencer and Deva- 
doss, TJ ) Abuvakkar v. Kunhikuttiyali 

16 L W 768 : 31 M. L. T 389 (H.C.) 

. Tarwad — Tavazhi — Acquisitions with 

Tavazhi funds — Nature of — Nucleus, 

Where a member of a Tavazhi acquires pro 
perties with the help of tavazhi putravaksam 
properties, the acquisitions become the property 
of the Tavazhi and the karnavan of the tarwad 
cannot claim them The fact that the Tavazhi 
was possessed of some funds or nucleus is in- 
sufficient to impress the acquisitions of a membe r 
with the character of Tavazhi property, {spencer 
and Devadoss, JJ.) Abuvakkar v. Kunhi- 
KUTTIYALI 16 L. W. 768 : 

31 M. L- T. 389 (H C.) 

■» Tarwad — Tavazhi — Relationship bet- 
ween- - Possession by Tavazhi when adverse. 

/ 

Where the eldest male member of a Tavazhi 
forming a branch of a tar vs? ad, also happens to 
be the karnavan of the tarwad, there can be no 
question of adverse possession by the Tavazhi as 
against the Tarwad. {Spencei and Devadoss t JJ.) 
AbUvakhar v. Kunhikuttiyali 

16 L W, 768 , 31 H. L. T. 389 (H. C.) 

MALICIOUS PROSECUTION — Cause of action — 
Application for sanction to prosecute — Damages . 

The maintainability of a suit for malicious 
prosecution does not depend on there having 
been a prosecution in the sense in which that 
term is used in the Code of Cr. Procedure. The 
application for sanction is a preliminary or initial 
stage in a criminal prosecution and it is imma- 
terial that this was done, as the law required, in 
a civil and not in a criminal court. Where the 
allegations m the plaint are that the defendant 
maliciously and without just, reasonable or pro- 
bable cause instituted proceedings for sanction 
and the plaintiff was obliged to defend the case 
they are sufficient to disclose a cause of action 
for malicious prosecution. {Teunon and New - 
bould , JJ.) Norenpra Nath Day v. Jotish 
Chandra Pal. 

(1922) Cal. 145 : 671. C. 705. 


MARTIAL LAW ORDINANCE. 

Cause of action — Innocence of plaintiff 

— Proof of. 

In an action for malicious prosecution the 
plaintiff has to prove first that he was innocent 
and that his innocence was pronounced by the 
criminal court before which the accusation was 
made. It is not enough for plff. to produce the 
judgment of the criminal court which acquitted 
him but he must prove his innocence by other 
independent evidence. {Lindsay and Stuart , JJ.) 
Goberdhan Singh v. Ram B\dan Singh, 

44 A 485 * L. R. 3 A. 199 * 20 A. L J. 284 

-Cause of action when commences — Date 

of discharge or acquittal — If suspended by pro- 
ceedings in rei ision. See Ltm. Act, Art. 23 

24 Bom L. R. 507 

Damages — Cause of action —Prosecution 

— Master and servant 

If a pet son maliciously and without reasonable 
cause sets the machinery of the criminal law m 
motion, he is liable in a suit for damages for 
malicious prosecution. The prosecution com- 
mences as soon as the complaint is made to the 
magistrate, irrespective of the result of the pro- 
secution oi the stage at which it may fall through. 
If a servant acts at the instigation of his master 
in launching a malicious prosecution, the master 
will be liable in damages 38 C 880 dist, 20 C. 
L. J 518 foil 17 C. L. j. 105 Ref (. Newbould and 
Panton , JJ.) Bishan Singh v. Ram Bahal Roy. 

64 I. C. 741. 

MALIK— Meaning of— Not a term of art, See 
Deed— Construction. 

(1922) Pat. 70. 

MARTIAL LAW ORDINANCE (II of 1921)— 
Applicability of — Summary magistrate — 
Power' to hold summary court outside martial law 
area — Offence committed inside such area — 
Conviction and sentence illegal. See Cr. P. Code, 
Ss. 456 and 491 

16 L. W. 349 

Ss. 6 and 16 — A i rest of offender by 

police outside martial law area for offences 
committed outside the area— Legality— Habeas 
Corpus— Power of High Court to issue See (1921) 
Dig Col 832 Kochunnt ElayaNair In re, 

45 Mad. 14 : (1922) Mad. 215 : 68 I. C 26 i 
23 Cr, L. J. 490. 

(I of 1922)— Conviction— Appeal against 

— Limitation - Time requisite for obtaining copies 
— Deduction of — Act X of 1922 — Effect <?/ — Lim 
Act Ss , 5 and 12. 

Since the passing of Act X of 1922 an appel- 
lant appealing against a convection under Ordi- 
nace I of 1922 is entitled to credit for the time 
spent in obtaining a copy of the judgment under 
S 12 of the Lim Act, But an appellate Court has 
no powei to excuse delay in filing the appeal 
under S. 5 of the Lim. Act. {Oldfield and 
Ramesam, JJ ) 

43 Mt. L, Z Ml 
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MASTER AND PUPIL* 

MASTER AND PUPIL — Disciplinary action — 
Corporal punishment — When permitted and to 
what extent — Madras Educational Rules . 

The principal of a college inflicted two smacks 
with his hand on a pupil of the college who was 
guilty of breach of school discipline in that he 
was shaking a reversible desk which was in a 
ricketty condition. The smacks were light and 
caused no injury or severe pain to the pupil. In a 
suit by the pupil against the principal for dama- 
ges held that the punishment inflicted by the 
principal on the pupil was within the right pos- 
sessed by a schoolmaster over his pupil and was 
justified by the circumstances of the case. The 
master as the delegate of the parent may for the 
purpose of correction inflict on a pupil moderate 
and reasonable corporal punishment, Care is 
necessary is the application of this general prin- 
ciple in this country in which this delega ed autho- 
rity has to be exercised by persons so dissimilar 
in status as a pial school master and the principal 
of a college. The courts will insist on a close 
scrutiny of the chastisement inflicted and its 
justification in every case. 

R 59 A of the Madras Educational Rules is not 
exhaustive of the powers of corporal punishment 
possessed by a school master over his pupils. 
[Oldfield and Venkatasnbba Rao, 77.) SankUnNI 
v , Venkataramani. 

45 Mad. 548 . 42 M. L J 560 : 
(1022) M W. N. 246 : 15 L. W* 501 : 

31 M. L T. 26 *H. C.) : (1922) Mad. 200 : 

67 I C. 514. 

MASTER AND SERVANT —Contract of service— 
Daily wages— Wages calculated on working 
foys^Payment at the end of a month— Nature of 
contract of service. See (1921) Dig. Col. 833 
Arjoon Vishnu v. Hormusjee Shapurjee 
Seervai. 

46 Bom. 44 : 64 I. C. 114 : j 
(1922) Bom. 184. 

— — Discontinuance of service tn the middle 

of a month — Salary — Right to* 

When a teacher drawing monthly salary from 
a School Committee resigns his post m the middle 
of a month without sufficient cause, he could not 
recover his salary for that fraction of the month 
during which ne had served 13 M L J 680 Ref 
[Qldfield,J>) The CUddalore Municipal Coun- 
cil T» M, Ranch abikasa Ayyar, 

(1922' M. W. N, 153 : 15 L. W. 362 . 

31 M, L X. 83 : (H. C.) (1922) Mad. 102, 

Notice— Necessity of* for dispensing 
with service * 

The rule of one month’s nottce which applies 
to menials, will not apply to the case of a 
school master. The rule as to yearly hiring 
ejteadsto domestic and other servants such as 
but it is not an inflexible rule 
ptust be considered by rself and 
iaeach must be decided what notice 

would be reasonable. In the case of a school 
lyggter, especially when he was intending to 
fe^Jp profession and. join another, a notice of 


MERGER. 

three months would be reasonable and the period 
of three months may be regarded to be equivalent 
to about a term. (1858) 8 Exh. 150 distinguished. 
(44 Cal. 917 followed. {Jwala Prasad and 
Adami , 77.) Nirod Chandra Roy v . Raja 
Kirtya Nanda Singh. 

(1922) P, 24. 

Tort — Malicious prosecution — Instiga- 
tion of master— Liability in damages See Mali- 
cious Prosecution. 

64 I. C. 741 

Termination of service — Notice _of~ 

Reasonable notice — Schoolmaster 
The position which a tutor holds, the station 
which he occupies in the family and the manner 
in which such a pei son is usually treated in so- 
ciety place him in a very different situation from 
that which mere menial and domestic servants 
hold. Consequently a month’s notice to terminate 
his employment is not reasonable notice. A term’s 
(six months) notice would be reasonable in the 
case of a tutor. [Greaves J ) Wittenbaker r 
J. C. Galstal n 

36 C. L J 256 

MAXIM — Expressio unius exclusio alterius 
—Scope of. See Interpretation of Statutes. 

36? C. L J, 382. 

Falsus in uno falsus in omnibus — Ap- 
preciation of evidence —Duty of Court See Evi- 
dence-Appreciation 

1 Bur. L, J, 213. 

He who seeks equity must do equity — 

Applicability of — Voidable sale — Setting aside— 
Duty to refund purchase money properly paid 
and applied for benefit of minor. See Guardians 
; and Wards Act, Ss, 29 and 30. 

36 C. L J. 326. 

- Actio personalis moniur cum persona — 

Applicability of — Tort. See Tort. 

64 I. C. 311. 

MERGER— Debt— Creditor succeeding to estate 
of debtor — Widow — Limited estate — Extinguish- 
ment of the debt , 

There is an extinguishment of the debt if the 
person who is to receive the money is also the 
person who ought to pay. Where a Hindu lady 
who is a creditor of her husband’s estate succeeds 
to that estate on her husband’s death, there is no 
extinguishment of the debt as she is only a limit- 
ed owner. In the case of a limited owner the 
presumption is against merger as it is not foi 
her advantage that the charge should smk for the 
benefit of the remainderman. [Spencer* J.} Chi- 
dambaram PlLLAI V MEENAKSHMI AMMAL. 

16 1.W. 678. 

Landlord and tenant— Zemindar becom- 
ing entitled to tenant right* 

When mother and son live together, the former 
being recorded as sol£ zemindar and the latter 
her tenant the tenant right merges in the Zemin*. 
darL * {Burn & M* and Fremantle , J M.) Jhur 
Ahir v, TabbaRoo StNGH. L, R, 3 A. 480 (RtY ) 
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MESNE PROFITS. 

MESNE PROFITS— Alienee feom Hindu widow— 
Suit by reversioner to reover property— Princi- 
ple on which mesne profits allowed. See Void- 
able Transaction. 25 0. C 2 

Hindu Law — Partition — Right of copar- 
cener — Property subject to mortgage — Redemp 
tion^by one coparcener See Hindu Law-Parti- 
tion. 16 L. W 297. 

Liability for — Joint Hindu family— 

Alienee from manager — Setting aside— Alienee 
when liable for antecedent mesne profits, bee 
Hindu Law, Joint Family, Alienation 

42 M. L, J. 372 

— -Measure of — Mining operations — Period 

for which judgment-debtor ts liable for mesne 
profits — Relinquishment after private notice to 
decree holder — Enquiry into mesne profits. See 
(1921) Dig Col 835. Sambhu Nath Khetri v 
Sastish Chandra Mitra. 66 I. C. 49. 

-«* —Right to— Suit by Hindu reversioner — 

Alienation by limited owner without necessity — 
Past mesne profits. See Hindu Law, Widow, 
Alienation 16 L.W. 752. 

Right to— Alienee horn Hindu widow — 

Alienation set aside at the instance of reversioner 
—Right to mesne profits — Improvements set off, 
against mesne profits. See Hindu Law, Widow, 
Alienation Setting aside 

I*. R. 3 (P. C.) 20. 

MINOR— Alienation — Certificated guardian — 
Alienation without sanction of court — Purchase 
money applied for benefit of minor — Subsequent 
sale of the same property with sanction of court 
—Rights of subsequent purchaser — Duty to re 
fund purchase money to first purchaser. See 
GuaI^diass and Wards Act Ss. 29 and 30. 

36 0. L. J. 326. 

MINORITY— Burden of proof— Contract. 

If a minor acted and appeared like a major, the 
burden of proving minority lies on the party 
alleging it and presumably basing its allegation 
on peculiar knowledge. ( Le Rossignol, J.) 
Daharan Singh v Harbans Singh. 

(1922) Lah 75 

Cancellation of sale— Duty to restore be- 
nefit received. See Contract Act, S. 65. 

24 0. C. 348. 

Compromise by guardian —Subsequent 

ratification by conduct— Effect of- See Compro- 
mise, 66 I, C 412. 

Contract by guardian — Ratification 

—Power of , on attaining majority 
The occasion for ratification only arises when 
the obligation was not one originally tinding on 
the minor and so far as he is concerned, the 
minor has full power to ratify a contract entered 
into by his guard’an, with this qualification that 
lie cannot ratify a transfer made during his 
minority by his guardian so as to affect the rights 
of an intermediate transferee for value, Where a 
•debt contracted by the gpardian is barred by 
limitation it is open to tfie minor to execute a 
•frq$h|> cn>d on aftairqn| majority and such bond 


MINORITY 

could be enforced against him under S. 25 (3) of 
the Contract Act. ( Batten , J. C.) NandraM v. 
Ranchhoddas. 5 N L. J. 178 : (1922) Nag. 250 : 

65 I. C. 716. 

Decree against— Person sued as minor 

in fact a major— Decree if binding on him, See 
(1922) Dig Col 837. Sarat Chandra Maiti v, 
Bibhabati Debi. 66 I. C. 436 

Decree against — Absence of guardian — 

No representation in suit — Decree a nullity — 
Delect m appointment of guardian — Mere irregu- 
larity See C. P. Codr, O. 32. Rr. 3 and 4. 

66 I. G. 137. 

— Decree against— No re presentation tit 

suit — Decree not binding on hint. 

A minor deft who is not represented in the 
suit by a properly appointed guaidian is not a 
party to the suit in the proper sense of the term 
and the proceedings in the suit cannot bind him 
31 A 572 P. C. Ref* ( Kotwaf A.J , C.) Perma- 
NAND V. LAKHMICHAND, 66 I. C. 460. 

Decree against— Representation in suit 

— Decree when a nullity . 

Wben a minor is entirely unrepresented before 
the court which issues the deciee against him 
that decree is a nullity so far as the minor is con- 
cerned. But when a minor is a party to the case 
and the decree is issued agaiust him there is no 
reason to hold that the decree so long as it 
stands is invalid. It is only voidable at the in* 
stance of the minor. {Le Rossignol and Camp- 
bell , JJ.) INDARSAIN V. PRABHU LAL. 

3 Lah, 88 . (1922) Lab. 277 . 

66 I. C. 5. 

Decree against— Set it ng aside-Majot ity 

at the time oj decree — Effect of. 

Where a person had as a matter of fact 
attained majority at the time when a compromise 
decree was passed against him with the court's 
sanction the decree is not voidable at the instance 
of the minor The fact that he was represented 
by a guardian ad litem even after attaining majo- 
rity does not vitiate the decree 24 P. R. 1919, 39 
M. 1031 , 6 C. 687 34 C. S'! Ref. [Le Rossignol, 
J.) Ghulam NabI v. Basheshar Mal. 

4 Lah, L. J. 298 : (1922) Lah. 407. 

I 

Decree against — Setting aside —Court’s 

power to go into merits of litigation. See Decree 
Setting aside, 20 A L, J 329. 

Decree against-Setting aside— Negli- 
gence of guardian— Omission to raise a valid 
defence — Minor can sue to set aside decree. See 
Decree, Setting Aside. 42 M. L. J. 429, 

Decree against— When can be impeached 

A minor is as much bound as a person of full 
age by a decree in a suit— Except m the case of 
gross laches of the guardian or frand or collusion 
it cannot be impeached. {Walsh and Ryves, JJ.) 
Jammu v. Mahadeo Prasad. 

L. R. 3 A 195 (Rev.) : 66 I. C, 559. 
(1922) A. 294 : 4 U, P. L. R, (A ) 84. 

Guardian-additem —Appointment of— 

Decree against minor— Appeal by amffter person 
next friend. - » ’ - 
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MINORITY. 

Where a guaidiau ad-htem has once been ap- 
pointed Ins appointment enures for the wh^le of 
the suit in the course of which it was made unless 
and until revoked by the court. Consequently an 
appeal against a decree passed against the mi nor 
can only be prepared by him An appeal pre- 
sented by another next friend L not a valid pre- 
sentation. 14 A. 35 ; 21 M. 187, 2 A. L. ], 489 foil. 
{Stuart and Ryves Jj ) Shambho v. Kanhayan 
20 A. L J. 599 ‘ 44 All 619 
L R. 3 A. 512 * (1922) All. 332. 

Guauiian-ad-htem — Refusal to act 

— Effect of — Court declining to appoint ficsh 

guardian — Decree if binding on minor. 

Where a person app nnted gnardian-ad-luem 
tor a minor defendant refused to act and intima- 
ted to the court his unwillingness but the court 
refused to remove him or appoint a fresh guar 
dian-ad-litem, the decree passed against the 
minor is not binding on him. ( Stuart and 
Kan hat y a Lai , //,} Jangi v. Mcssammat Sundar. 

L R 3 A. 458 . (1922) All. 416. 

Guardianship' Appointment of guardian 

— Considei aliens to be taken into account — Adop- 
ted boy — Right of adoptive patents. 

In matters relating to the appointment of a 
guardian for a minor the main question for the 
court is the weltare of the minor child and the 
court is not always bound to appoint ihe person 
having the best title to be the guardian of the 
person of the minor. In the absence of proof of 
incompetency or serious ill-treatment, the adop- 
tive parents are the proper guardians of their 
minor adopted son, 3 B, Rel, {Ashworth, /. C.) 
Mt. Ganga Jali v . Dip Narain, 

9 a. L. J. 325 (1922) Oudh 129 : 

68 I. C. 553. 

Guardian — Con tract — Fraud or illega- 
lity. 

If a guardian while acting for a minor is gmfiy 
ot a fraud or illegality m contracts which he 
makes on the minor's behalf, the minor can no 
more enforce such contracts than the guardian 
could, if he were acting on his own behalf. 10 
Cal. 951 foil, ( Robinson , 6. J. and Heald , J.) 
Mavng Tin v , Ma Mai Mejint. 

11L B S 83 1 65 X. C 459, 


— —Guai dian— Contract— Personal liability 
— Acknoufiedgment of pre-existing debt - Liability 
of minor or his estate— Court of Wards . 

Where the guardian of a minor executes a 
Simple money bond in renewal of an antecedent 
debt due frpm the minor's estate, a decree on the 
bond could be passed on the bind against the 
minor's estate. An acknowledgment of a pre- 
existing debt stands on a different footing from 
the creation of a fresh liability by the guardian. 
In respect of the former a decree against the 
minor may be passed and may be executed against 
assets though not by his arrest 11 B. 551 ; 2 N 
L- R * 109 *26 M. 330; 19 C 507 
ReL Th * Court of Wards 
fp charge Of a minor^s estate has no greater 
anihori^r to bifdthe mino^ ward personally than 
am f certificated guardian, 

as the statute confers special powers* 


MORTGAGE — Consideration 

on the Court of Wards, (Hallifax and Dhobley A, 
J. C .} Jl WAN DAS V . JANKI. 

5N.L J. 49 * 65 I. C. 53 : 18 N. L. R. 145 
(1922) Nag. 98. 

Guardian — Torts of '-Liability of mmoi's 

estate . 

The estate of a minor is not liable for damages 
for a tort committed by his guardian. The only 
pei son respons’ble would be the actual tortfeasor, 
the guardian himself 31 C. 839 ; 6 N L. R. 6 
dist. 13 N. UR. 101 foil. ( Halifax , A. J C ) 
Sadaram v . Rao Saheb MannULal Sao. 

64 I. C 473 . 

Liability of estate — Trespass by guardm 

— Benefit , 

Where the estate of a minor bas benefited by 
a trespass on the part of the guardian, the estate 
will he liable for the resulting damage to third 
persons 28 B 330, M 632,638 foil. ( Koiwal , A, 
J C .) Chatarja v . Dawlat. 5 N. L. J. 206 : 

66 I. C 468 . (1922) Nag. 48. 

Necessaries — Money paid to minor not- 

discharge of a father’s debts — Estate of minor if 
liable. See Contract Act, S 68 64 I. C. 851. 

Partnership business on behalf of — 

Presumption of benefit . 

In the case ot a business undertaking, in which 
a minor is a partner, where transactors arc 
carried on in the usual course ot business, it is 
not necessary for the creditor to give specific 
evidence of benefit in each individual transaction. 
The fact that the transactions weie carried on in 
the usual course of business is sufficient to raise 
a presumption that they were for the benefit of 
the business ( Daniels , A J C.) Wilayat 
Husain v. Pcttu Lal. 25 0. C. 7 : 

67 I C. 982. 

MORTGAGE — Conditional sale — Foreclosuie 
Failure to make a formal demand — Effect 

Where the plaint did not disclose that any de- 
mand had been made before the notice was issue- 
ed nor did the mortgagee at any later stage even 
assert that he had made .such a demand, the 
omission is a fatal flaw in the proceedings and 
the court will not presume that all formalities 
have been duly observed 16 P R, 1888 , 106 P. 
R, 1889 Ref, ( Scott Smith and Harrison , //,) 

67 I. C 161 

Consideration— Agreement not to prose- 
cute— Prior liability— Validity of mortgage . 

A decree-holder in attempting to execute his 
decree was resisted by a third party, The 
court granted the decree holder santion to prose- 
cute the obstructor. An agreement was arrived 
at to the effect, that on a mortgage bond being 
executed by the judgment debtor and the obstruc- 
ctor. for the amount of the decree the latter 
would not be prosecuted. In a suit to enforce 
the mortgage, illegality of consideiation was 
pleaded in defence. Held . the bond was enforcible 
against all the defendants. 

The distinction between the motive for coming 
to an agreement and the actual consideration 
for the same-must always be kept in view, 
and Adami , //,! -AdHikanda Sahtj v. Jogi Sahb. 

• - k (I9fc2) 562. 
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MORTGAGE. 

Construction — Interest — Right to— 

Accrual of — Usufructuary mortgage — Period fix- 
ed for redemption. See (1921) Dig Col 8 41 
Mahomed Ali v. Ramzan Ali, 69 I C. 63. 

Construction — Mortgagee creating a 

sub-mo 1 1 gage— Effect of — Indemnity danse . 

A mortgagee in his turn created a submortgage 
of the properties and at the time of receiving the 
mortgage money from the mortgagors agreed 
to indemnify them agaiost any loss thev 
might be put to owing to any claims made 
against them by any body under the mortgage. 
The sub-mortgagee sued on the mortgage 
and obtained a pielimmary decree. The mort 
gagors pa’d off the decree amount and claimed ii 
from the mortgagee. Held , though the payment 
of the decree amount by the mortgagors was 
voluntary, still they were entitled to be reimburs- 
ed by the mortgagee under the very wide terms of 
the indemnity clause. (Lord Atkinson.) Sachin dr a 
Nath Roy v. Maharaj Bahadur Singh, 

R. 3 P C 174 (P C.) 

Construction — Imp) ovetnents—Redrm f- 

tion — Liability of mortgagor. 

A mortgage of house property provided for the 
mortgagee rebuilding the house and for payment 
of the cost of rebuilding with interest by the 
mortgagor. The mortgagee rebuilt the house but 
considerably improved it also. Subsequently the 
mortgagors sold the house directing the vendee 
to pay off the mortgage money and interest and 
also all sums spent by tbe mortgagee in rebuild- 
ing. Held that having regard to the terms of the 
mortgage and the subsequent conduct of the 
mortgagors the’r vendee was bound to pay, the 
mortgage money, interest and the cost of rebuild- 
ing, [Broadway and Abdul Qa dir, JJ .) Kirparam 
v. JOWANDA Mal. (1922) Lab. 252 : 66 I. C, 755 

Construction — Interest — - Payment of 

rents— Provision for realisation of arrears of 
interest and mortgage money by sale of the 
mortgaged property — btmple mortgage . 

Under a deed of mortgage the owner oi a shop 
mortgaged it for Rs. 200 and put the mortgagee 
in possession. The mortgagee was to set off the 
rent of the shop agamst the inteiest on Rs. 100 
out of the principal money and the interest on 
the remaining Rs, 100 was to be paid by the 
mortgagor. The mortgage money was to be paid 
within 2 years on default of which the mortgagee 
would have a right to realise it from the shop. 
On a construction of the deed. Held that it was 
a simple mortgage for Rs. 200 and not two sepa 
rate mortgages and that the mortgagor on re- 
demption was bound to pay the mortgage money 
which included the whole of the principal and 
interest due upon it at the time of the suit. 2 A 
527 dist. (Ryves and Gokul Prasad JJ ) Sunder 
Lal v . Shib Narain, L. R. 3 A. 325 : 

661. C 704: (1922) All, 362. 

—Construction — Payment of revenue — 

Covenant for — Liability of mortgagor . 

At the time when a mortgage was executed no 
revenue was assessed on the land. It was pro- 
vided in the deed that if any revenue should be 
assessed in future the mortgagor would pay it and 
wfmld not claim to redeem without so paying 
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it. Held that if the mortgagee paid the revenue 
on the land be was entitled to a charge on the 
property (Daniels and Lyle t A. J. C t ) Saiyid 
Mahomed H\dix> Mt. P\rb\ti. 

9 0 I. J, 312. 

Construction— Personal habih ty — Condi- 
tions negativing , 

If the mortgage is a mottgage with a 
condition of “ lahan Gahan ”, it ordinarily in- 
volves no personal liability on the part of the 
mortgagor for repayment of the debt, unless it 
may by special agreement or local custom 
confer on the mortgagee the option of recovering 
the money from tbe mortgagor personally. The 
parties having adopted a form of mortgage which 
ordinarily is understood to involve no personal 
liability must be taken not to have contemplated 
it ( Kotwal , A, J. C) Kundanmal v, Wasudeo 
5 N. L. J, 259 : (1922) Nag. 119. 

Construction — Ptovision for payment 

year by year — Default — Addition to principal, 

A deed of charge provided that interest would 
be paid jear by year; in case of default it was to 
be added to the principal and compound interest 
would be charged ; that the mortgagee might re- 
alise the interest every year by suit or might have 
it added to the principal, and that at the time of 
redemption or foreclosure the total interest due 
would be deemed to be a separate item which the 
mortgagee would be entitled to recover from the 
person and other property of the mortgagors 
Held that the deed gave the mortgagee an option 
either to sue for his interest year by year or to 
allow it to be compounded and to sue for it at the 
time of redemption or foreclosure. 16 O. C. 645, 
20 O. C. 132 51 I. C. 985 ; 22 O. C. 169 Ref 

(Daniels and Lyle , A. /. C.) Mahraj Prag Din 
v Bhagwati Sahai. 66 1. C. 687 

Construction — Simple mortgage — 

Provision for deltvery of possession — Interest. 

Where a mortgagor undertakes to deliver pos- 
session after a certain period but does not do so, 
the mortgagee is entitled to enforce the initial 
tei ms of his mortgage independently of the posi- 
tion which would have been created had such 
possession been delivered. If the mortgage was 
originally a simple mortgage liable to be converted 
into a usufructuary mortgage at the expiry of a 
certain period the mortgagee can fall back on the 
simple mortgage and enforce it in case the mort- 
gagor does not fulfil the obligation, he had under- 
taken. In such circumstances, if the mortgagor 
fads to deliver possession tbe mortgage should 
continue to retain its character of a simple mort- 
gage and the mortgagee would be entitled to claim 
interest and also a deccree for sale. (Kanhai^a 
Lal, J. C.) Dal Chand v . Sita Ram 

65 I C< 449. 

Construction — Usufructuary mortgage by 

two persons — Additional mortgage by one of 
them— Mashrent-ul-rahin— Stipulation that pro- 
perty would not be released unless both amounts 
be paid— Impbed transfer of interest in umnoye- 
eble property. See (1921) Dig Col. 841 Har 
Prased v. Pam Chanda r. 44 A. Sit : 

(1922) A. Pfe 
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Court-iee— Interest after institution of j Interest— -Liability to pay after period 

suit— Appeal — Calculation of Court fee See j fixed for redemption . 

Courr-fee. 1 Pat* 19. { Where in a mortgage by conditional sale the 

J mortgagor covenanted to pay interest till the date 
■ — — Decree — Form of — Personal decree • fixed for payment after which the mortgagee was 
ihumed by debtor . to become the absolute owner of the property and 

If a person professes to have an interest m a | there was nothing expressed in the document to 
property whatever interest he may have is bound ; provide for payment of interest after the due date 
by the mortgage and must be enforced against I m case the mortgagee did not institute foreclo- 
hi n and he cannot claim that a personal decree j sure proceedings Held that having regard to the 
should have been passed. ( Lord Pilhmote ) j terms of the whole document, its general tenor 
Bholanvth Sen v. Balapvm Das j implied an obligation on the part ot the borrower 

(1922) P. C 382. j on the making of default to be liable lor subse- 
_ _ , _ 1 quent interest at the rate mentioned in the bond. 

Decree— Tune faxed for redemption by i 19 A> 39 20 A 171 ; 25 C. 246. Ref. {Mean, C. J. 

decree of first court— Confirmation ot decree on and Piggoit. J.) Mahadeo Prasad v. Dhiraj 
appeal— Time for redemption to be expended by Singh 20 A. I. J. 752 : 1 E. 3 A 536, 

appellate court. See C. P. Code, O. 34, R 2. 


26 C W. N. 440. 

Extinguishment — Subsequent sale to 

mortgagee, providing for discharge of mortgage 
— Partial failure of consideration for sale — 
Effect . 

After a mortgage was executed, the properties 
were purchased by the mortgagee and a portion of 
the consideration for the sale was retained for the 
discharge of the mortgage debt— Subsequently it 
turned out the sale was partly invalid and on a suit 
being brought on the mortgage deed, held the 
suit was not maintainable as the mortgage had 
been extinguished at the time of the sale. ( Piggoit 
and WalshJJ,) Lachman Prasad t>. Lachmeswar 
Prasad. 20 A L. J. 151 : 66 I* C, 203 : 

(1922) All. 76. 

* * Interest — Court's power of inteiference 

with rate — Contract Act , Ss. 16 and 74. 

A Court has no jurisdiction to reduce the rate 
of interest in a mortgage bond unless a case is 
made out under S 16 of the Contract Act. Indian 
law does not recognize the English principle of 
equity which gives relief to a debtor whenever a 
Court considers the rate ot interest unduly high 

Where the only facts found were that the 
mortgagor was badly in need of money and 
the mortgagee was the only person who could 
advance the sum, undue influence cannot be in- 
ferred. 

The fact that the security is sufficient for pay- 
ment of the loan is not a consideration at all, nor 
does the stipulation for compound interest make 
it a penalty. ( Das and Adami , JJ.) Chota 
Nagpur Banking Association, Ltd v. Bhagwat 
But Rat 1 Pat. 263 : (1922) P. 491 

— -Interest — Default in payment — Clause 

for giving up possession — Waiver — Hoiice if 
necessary for subsequent default , 

Where a mortgage bond provides tor posses- 
sion being given to the mortgagee on failure to 
pay interest regularly, but the mortgagee did not 
enforce this right on prior occasions of default, 
there is no general rule that a mortgagee 
iii the past has waived his right on the occur- 
****** a default is bound to give notice before 
enfoaUing bis penalty, although it may be equit- 
able in certain cases to insist oa such notice. [Le 
Rossignol and Harrison, //,) Partab Singh v 
ft&Tfiu. SM 285 : (1922) Lab, 416* 


Interest — Period fixed for redemption- 

interest subsequent to that date. 

Where it is agreed that a mortgage with pos- 
session of a house should be redeemed within 
four years on payment of the principal sum with 
interest at 9 per cent, per annum, failing which 
the mortgage would become a sale, no interest 
could be allowed after the expiry of that period, 
57 P* R 1914 ; 94 P. R, 1914 foil. {Martineau, J .) 
Ghatu Ram v . Ram Mal 64 I. C. 230. 

Interest — Post diem — Damages — Quan- 
tum of * 

In the absence ot a stipulation express or im- 
plied the mortgagee is not entitled to interest 
after the due date But the mortgagee is entitled 
to damages to be calculated o duu liy at the 
covenant rate of interest and for the enure period 
during which the principal sum as remained un- 
paid unless the mortgagee is himself the plaintiff 
in whuh case the peeiod would be the same as 
that prescribed by the statute of Limitation for a 
suit for the recovery of damages on the tooting of 
the mortgage in h’s favour. 19 A. 39 ; 20 A 171 ; 
17 A. 511, 95 P. R. 1902 Rel. ( Shadt Lai , C J.) 
Chevis , Scott Smith Le Ros signal and Broadway . 
JJ)) Mohan Lal#. Mahomed Baksh. 

4 U P, L. R, (Lah) , 55 : 

66 I* C. 771 : 3 Lah 200 : (1922) Lah 254. 

* — Interest — Stipulation as to — Inter- 
pretation 

A general stipulation in a mortgage deed that 
the mortgage money with interest at As. 7 per cent 
per mensem was to be paid in 7 years and that 
if the interest was not paid half yearly it was to 
be added to principal and bear compound interest 
at the same rate, can only be treated as applicable 
to the entire period for which the money might 
remain unpaid. ( Kanhaiya Lai , C.)Najm-UN- 
nissa v . Raghunath. (1922) Oudh 122 : 

67 I, C. 963 : 25 0, C. 36- 

Keeping alive — First mortgagee’s decree 

satisfied out of advance of third party — If entitled 
to priority over puisne mortgages See Mortgage 
Subrogation* (1922) Pat* 174 : 3 Pat* L* T. 2$L 

Keeping alive— Prior mortgagee pur- 
chasing equity of redemption in execution of 
simple money decree — Existence of puisne 
mortgage — Effect . of— Presumption of intention 
to keep afcv§ privr mortgage. See T. P. Acr, Si 
10L 20;A* L J. 596. 
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'Moveable property — Standing crops , and 

cattle — Right of alienee — Notice. 

Where there is a mortgage of standing crops 
and cattle without possession and the property 
is purchased by a third person the mortgagee 
cannot follow the property into the hands of the 
purchaser if he had no notice of the mortgage. 
{Maung Km % J ) Maung Shwe Hnyin v. Lai.a 
Fal Chand 1 Bur, L. J. 136. 

- - — Prior and subsequent — c uits for fore - 

closure without impleading other mortgagee — 
Possession given to puisne mortgagee under 
earlier decree — Rights of parties. 

Where two mortgagees of the same property 
sue for foreclosure without impleading each othei , 
but the puisne mortgagee gets his decree earlier 
than the prior mortgagee and obtains possession 
of the property : 

Held , the prior mortgagee can maintain a suit 
against the puisne mortgagee for possession, 
subject to the latter’s right to redeem, even 
though at the time of the suit the right to fore- 
close the mortgage was barred [Hath fax, Kotwal 
and Dhobley , J C.) Jageshwar v. Moti 

(1923) Nag, 89 : 5 N. L. R. 157 (E. B.) 

Prior and subsequent — Suit by prior 

mortgagee-wichout impleading puisne mortgagee* 
Decree and execution sale — Rights*ot prior mort- 
gagee. See C, P. Code O. 34, R 1. 

1 Bur. L. J. 215, 

Prior and subsequent — Suit by prior 

mortgagee without impleading puisne mort- 
gagee— Decree for foreclosure— Right of prior 
mortgagee to redeem puisne mortgagee. See C . 
P. Code, O. 34 ,R. 1. L, R, 3 A. 217 

I 

— — Prior and subsequent — Suit on prior 

mortgage without impleading puisne mortgagee— 
Decree —Rights of purchaser of a portion of the 
mortgaged property m an execution sale — Partial 
payment of the decree on the prior mortgage— 
Subrogation. See (1921) Dig. Col. 846 Venkata- 
ramana Reddi v Rangiah Chetti, 

(1922) M W. N. 15 : (1922) Mad. 249 

Prior and subsequent — Suit by prior 

mortgagee* without impleading puisne mort- 
gagors-^ Rights of purchaser— Improvement-Sub 
sequent suit by puisne mortgagee . 

Where a prior moitgagee brought a suit for 
sale without impleading the puisne mortgagee 
and as a result of the decree the properties were 
sold and purchased, the rights of the puisne 
mortgagee are not affected. If the puisne mort- 
gagee want to sell the property m a suit on his 
own mortgage the decree must direct redemption 
by the second mortgagee of the first mortgage or 
a sale if the purchaser of the property m execu- 
tion of the decree on the prior mortgage does not 
wish to redeem the puisne mortgagee. 31 M 425 
Ref. There is no distinction in sach cases bet- 
ween purchasers at court auction and those by 
private treaty. The auction purchaser has do 
right to claim to be paid the value of hts improve- 
ments before the puisne mortgagee could bring 
theprOperiy to sate 31 M. 425 ref, ( Ryves and 
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Gokul Prasad , JJ.) Budhi Lal, v The Adminis- 
trator General of Madras 20 A. L. I. 216 ; 
L R 3 A. 160 : 44 All. 418 (1922) All. 104 : 

65 I. C. 841. 

Priority — Test of — Priority of execution 

not proved— Pan passu rule. See (1921) Dig. Col, 
848 Kutti Thevan v, Ra\appa GoUNdan. 

65 I. C. 961. 

Receiver — Appointment not to * e made, 
if decree holder objects See C. P. Code S. 51 and 
O 40, R. 1. (1922) Pat. 66, 

Redemption— Clog on— Long term, See 

T, P. Act, S. 60. 20 A. B, J. 607. 

Redemption — Clog on— Long term foi 

redemption — Other circumstances. See T. P. 
Act S 60. 9 0. B. J. 294! 

Redemption— Clog on — Mortgage and 

permanent lease— Forming part of the same 
transaction— Relief against. SeeT. P. Act, S. 60. 

68 I. 0. 237. 

Redemption — Clog on— Permanent lease 

of mortgaged property and mortgage executed on 
the same day— Same transaction See (1921) Dig. 
Col. 850. Bhimrao Nagojirao Patankar v. 
Sakharam Sabaji, 

46 Bom. 409 : (1922) Bom. 277 : 64 I, C. 612. 

— Redemption — Irredeemable mortgage — 

Onus of proof — Ncerozhikka Otti Kanom . 

The onus of proving that a mortgage is 
irredeemable lies on the party setting up the plea, 
The tenure “Neerozhikka Otti” kanom held not 
to be redeemable. [Knshnan and Ramesam^ JJ.) 
Ryru Nambiar v. Kanaka Kurup. 

42 M, B J. 350 : (1922) Mad. 185 : 

16 B. W. 930 

Redemption— Loss of a portion of the 

mortgaged property through negligence of the 
mortgagee — Accounts — Separate suit if necessary 
See (1921) Dig. Col. 851 Anandrao PursHottam 
H iTKAR V. BHIKAJI SADASH1V. 

46 Bom. 218 : (1922) Bom. 156. 64 I. C. 485. 

Redemption — Mortgagee acquiring rights 

of the moitgagor — Knowledge of the other- Effect 
of possession for 12 years— Right barred See 
Adverse Possession. 24 Bom, B, R. 287. 

Redemption— Mortgagee failing to keep 

account of the income— Agreement in mortgage 
deed . 

Where mortgagee failed to keep regular 
account of the income of the mortgaged property 
according to the agreement in the mortgage deed; 
Held , . The interest on the mortgage money and 
the income of the garden should balance eacli 
other. 95 P. L. R, 1908. Ref (. Shadi Lal C, /. and 
Harrison, J.) Shambhu Nath v. Nihal Chand. 

(1922) Bah. 213. 

Redemption — Partial redemption when 

allowed , 

A mortgage contract is indivisible and it, is the 
right equally of the mortgagor and mortgage to 
keep it indivisible. The general rule 4$/ that 
a mortgagee cannot be required at the instance 
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of a purchaser of part of the premises to apport on 
his mortgage debt among the several parts mio 
which the property has been divided and to look 
to each only tor its proportionate share, unless 
circumstances, have happened the effect of which, 
in fact or in law, is to create a severance of the 
security. In exceptional cases it will be allowed , 
as where it is necessary for the benefit of one who 
has taken a part of the property under necessity 
and for the protection of bis own interest, or 
where the mortgagee himself has been the owner 
of a part of the equity of redemption or where by 
his own conduct, there has been a break up of the 
entire security. The test to be applied in each case 
is, whether there has been a severance of the 
security at the instance or with the consent of the 
mortgagee, and an apportionment will not be 
forced on him unless special equitable cons 1 dera- 
tions are established. [Mnkeijee and Buckland i 
JJ.) Dinanath Mahish v Nabacumar Hajrv. : 

35 C. li J. 332. ' 
i 

.Redemption — Right of — Preliminary 

decree for foreclosure— Expiry of time allowed— 
Right of mortgagor to redeem at any time before 
the passing of the final decree. See C. P. Code, 
O, 34, R 3 26C.WN. 532. 

-Redemption— Right to— If extinguished 

by sale under decree. See Mortgage — Sale. 

35 C. I. J. 332. 

'Redemption - Right to - Occupancy 

holding— Lessee. 

The holders of a certain occupancy holding 
mortgaged their rights with possession before the 
passing of the Agra Ten. Act. After they had 
done so, they took a permanent lease of the 
holding from the zemindar and transferred their 
rights under the lease to a certain person who 
proceeded to redeem the mortgage. Held, that 
he had a right to redeem. [Meats C.J,and 
Stuart , J.) Mahabir Chau be v, Dip Narain 
Chaube. 20 A. L. J, 976, j 

Redemption— Right of—Teim fixed in \ 

deed — Benefit to mortgagee 

A mortgagor or puisne mortgagee may redeem j 
at any time unless »t appears from the nature of j 
the mortgage or from other circumstances that l 
the term was created in favour of the mortgagee j 
as well as of the mortgagor. Where the term 
fixed for redemption was 50 years it was held 
that it was fixed in the interests of the mortgagee 
also. 16 C.P.L.R. 59 Ref. (KotvaU A. J. C) Tuka j 


Sale in execution— Sale certificate— Pro- 
perty sold— Conclusiveness of certificate in a sub- 
sequent su't— Code of Civil Procedure See (1921) 
Dig. Col 85 1. V Ramabhadra Naidu v. Kadiri- 
yaswami Naicker. 30 M. L T. $4 : 

24 Bom. L R, 692 . (1922) P. C. 252 (P. C.) 

Splitting up — Acquisition of interest of 

mortgagor by prior and subsequent mortgagees — 
Effect of — Rights of parties. See T. P. Act, Ss 
60 and 82. 20 A. L J. 583 

Sub-Mortgage— Payment by mortgagor 

to mortgagee — Notice. See (1921) Dig. Col. 852. 
ISSAKANAKATH MaUYAKKAL MAHOMED RaJI V. 
I M Moideen Kutti. 30 M. L. T. 21 (H C) 

Subrogation — Creditor advancing 

money to pay ojf prior mortgage decree — 
Rights of as against mesne encumbrancers . 

Where in a Suit by a prior mortgagee for sale 
impleading the mortgagoi as well as the puisne 
mortgagee as parties, a decree for sale is passed 
and the puisne mortgagee fails to redeem with 
the result that the properties are brought to sale 
in execution, it is opon to a third person under an 
agreement with the mortgagor to pay off the 
decree amount due to the prior mortgagee and 
get himself subrogated to his rights It is im- 
material that the puisne mortgagee is not given 
notice of the payment to the judgment creditoi 
[Das and Buckmll , JJ.) Moulvi Mahomed Musa 
v, Edul Singh, (1922) ,P. 92 . 

3 Pat L T. 233 . 65 I C 801. 

Subrogation — First mortgagee's decree 

paid by stranger— Position of new mortgagee — 
Preference to puisne mortgagees — Change tn the 
law. 

Where the decree obtained by a first mortgagee 
was satisfied by money advanced by a third party 
and subsequently a puisne mortgagee claimed 
priority over the third party : 

Held , the charge in the latter’s favour must 
be deemed to have been kept alive and what was 
manifestly to his advantage and benefit must be 
deemed to have been intended 43 All. -469 (P. C.) 
followed, and the change in law noticed ( Das 
and Adami , JJ.) Ram Narayan Sah v. Sahdeo 
Singh. (1922) Pat 174 . 

3 Pat. L. T. 261 : 1 Pat 332 ; 

(1922) P. 181 : 67 I. G 221 


Ram Mangaya, 67 I C. 900 — Subrogation — Partial discharge of mort- 

* ■ ^ —Redemption— Successive suits for redem- gage. See (1921) Dig. Col. 853. Kutti Thevan 

pflon— When maintainable — Plea of res judicata v Rayappa Goundan. 65 I, C. 961 

See C. P. Code, S. 11. 20 A T. J. 631. 


Redemption— Usufructuary mortgage— ! Subrogation— Prior mortgage— Partial 

Further charge created by subsequent simple discharge by puisne mortgagee No right to sub- 
mortgage— Redemption. See (1921) Dig. Col. rogation. See T. P, Act, S. 74 16 L. W 216 

851 Mathwa it. Kanhiya 65 I. C. 642. Subrogation- Vendee from mortgagor 

— Sale under decree— Effect on right to paying off prior mortgage — Suit by puisne 

m&e&m'- . mortgagee— Vendee's right to hold up prior 

< to® g <ts the sale under a mortgage decree mortgagee as a shield— Right to interest on 

right to redeem is extinguished — 47 amount paid by him to-discharge prior mortgage. 
% A. -91 {Mukerjee and Buckland , JJ ♦) See (1921) Dig. Col. 853. Anandi Prosae Debi v, 

Dinanath M arish u Nabakgmar Hajra. Krishna Chandra Mookerjee. 


f . 35 C. L, J. 332. j 


44 A. 9 i (1922) All. 185. 
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MUSS, WAKF VALIDATING ACT, S. 3, 


Suit — Decree for a larger amount than 

cla l tned, as including interest pendente hte — 
If Court fee to be paid on excess before execution 
See Court Fees Act, S. 11. 3 Pat. L. T, 146 

— -Suit for foreclosure or redemption — 

Appeal— Court fee how to be calculated, See 
Court Fees Act S 7 (IX) and^Sch I, Art I. 

25 0. C. 30, 

—Suit — Patties— Persons deriving title 

from mortgagor after mortgage— Tenants, if 
necessary parties— Effect of decree m foreclosure 
Suit —Rights of tenants, not barred. See C. P. 
Code O. 34, R, 1. 65 I C. 503 

-Suit — Parties — Suit by prior mortgagee 

to enforce his mortgage — Omission to implead 
puisne mortgagee — Suit not liable to dismissal— 
Puisne mortgagee, a proper but not a necessary 
party. See C. P. Code, O. 34 R, 1. 

(1922) Pat. 326, 

Test of — Provision for payment of 

interest— Indication that transaction is a mort 
gage. See T.‘ P. Act, S. 58 65 I. C. 673. 

MORTGAGOR AND MORTGAGEE— Accounts — 
Possession of mortgagee under invalid agree- 
ment , 

Where a mortgagee has obtained possession 
under an invalid agreement for sale his possession 
may be deemed to be that of a mortgagee when it 
is established that the agreement was inoperative 
in law and he may be called upon to account for 
the rents and profits as if he were the mortgagee 
in possession 1 Giff 421 Ref. ( Mookerjee and 
Panton , JJ.) Bam a Char an Chakrabati v. Nimai 
Mandai. (1922) Cal. 114 : 

35 C. L. J 58 : 64 I. C. 903. 

Accoun ts — Profi ts . 

Where the mortgagee is in possession of land, 
it is his duty to keep accounts. If he has neglected 
to cultivate the land it is his fault The intention 
in such a case is that profits should go towards 
interest, by the land being put to the best use. 
( Chevis J ) Zora v Chandu 68 I. C. 883. 

Adverse possession -Mortgagee acquiring 

rights of one mortgagor— Knowledge of the other 
— Effect— Extinguishment of right to redeem. See 
Adverse Possession. 24 Bom. L* R. 287. 

— — Adverse possession — Principles. See 

Adverse Possession. 9 0. L. J. 173. 

Powers of leasing — Lease granted after 

institution of Suit — If binding on mortgagee, 

A mortgagor is not entitled after making the 
mortgage to grant leases which may have the 
effect of materially diminishing the value of the 
security or the remedies of the mortgagee under 
the mortgage. Where a suit has been filed to 
enforce the mortgage (he rights of the lessee are 
subject to the result of that suit and no effect 
can be given to them over the rights which 
another person may acquire m enforcement of 
the mortgage. 15 O C. 239 Ref. ( Kanhaiya Lai, 
J , C.) Mussammat Bibi Saidunnissa v . Faiyaz 
Hassan* . 4 U , P. L» R. (0. C.) 76 : 

69 I. C. 97 : 9 0. L. J. 319 


Redemption — Mortgagee in possession 

and cultivating land — Status of , 

Where after redemption the mortgagee con- 
tinues in possession of the land and cultivates it, 
he must be considered the tenant of the mortgagor 
(Pearson J. M.) Mt. Arupa v Bhusay. 

L R 3 A. 496 (Rev.) 

Registration at wrong place — Absence 

of knowledge in mortgagee — Mortgagor cannot 
plead invalidity. See Registr*tion*Mortgage.. 

L. R. 3 A. 293* 

Relationship— Creation of— Ejectment 

decreed on paying compensation — Suit for 
redemption not competent. See Adverse Pos- 
sion— Landlord and Tenant 64 1, C. 352. 

—Rights of— Personal covenant to pay 

debt if mortgagee dispossessed — Omission to 
redeem prior mortgage — Suit on personal coven- 
ant. See (1921) Dig. Col. 856 Ramjanam Singh 
v. Kunj behari Singh. 

6 Pat. L. J. 670 : (1922) Pat. 106 : (1922) P 154. 

Title-deeds— 'Loss of — Compensation . 

In India, as in England, a mortgagor is 
entitled to compensation from bis mortgagee for 
the loss of title-deeds. He will have his remedy 
by way of a separate suit for damages, or even 
under the mortgage decree where the latter 
contains provision for it, ( Ayling , A y /. C. and 
Ryves /,) Marath Sivaraman Nair v. Seshu 
Pattar. 42 M. L. J. 356 . 

16 L. W. 589 : (1922) Mad. 299, 

MOTOR VEHICLES ACT (VIII of 1914) S. 8— 

License not with driver — Offence . 

The driving of a motor cat by a properly licens- 
ed driver who omits to carry the license with him 
is not an offence. It is only the non-production 
of the license on demand by a police officer that 
constitutes the offience under the section. (HalU- 
fax , A J. C.) Dheklia Kunbi v. Emperor. 

(1922) Nag. 71 * 65 I. C. 425 : 23 Cr. L. J. 73. 


S. 18 (2)— Suspension of license — 

Sentence appealable. See Cr. P. Jode, S. 565 

65 I, C. 425. 

M0URASI M0KURARI LEASE— Fixed rate of 
rent— Consent decree agreeing to pay enhanced 
rate — Effect. — See Lease. 26 C. W. N, 657. 

MOVABLE PROPERTY — House and materials 
— Cutcha buildings— Question of fact whether 
they are movable or immovable property. See 
C P. Code, S 100. I. a. 3 A . 139, 


MUSSALMAN WAKF VALIDITATING ACT — Not 

retrospective . 

The Musalman Wakf Validity Act is not re- 
trospective in effect. (Viscount Cave ) Khateh 
Solehman Quadir v, Navab Sir Salimullah 
Bahadur. 31 M L. T 79 {P. C ) * 

43 M. I. J. 385 : 4 U. P. L R. (p. C ) 70 : 
L R. 3 P. C, 189 : (1922) P. C.107 
24 Bom L. R, 1257 : 27 C. W. N. 101 * 
49 Cal. 820 : 69 I. C. 138 : 49 I. A. 153* 


S. 3 (B) — Wakf — Hanafi Law^~ Object 

of— Payment of debts. See (1921) Dig. Qo% 
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MUTATION. 

857 Bibi Jinjira Khatun s». Mahomed Faki- j 
rulla Me a. 49 Cal. 477 : 

26 C W. N. 749 * (1922) Cal 429 : 

67 I. C. 77. 

MUTATION — Consent to— Propnetary rights — 
Extinguishment ot. See (1921) Dig. Col. 857 
Raja v. Salabat. 66 I. C. 935. 

N0ABAD TALUQ — Rights ot Government m— \ 
Right to settle lands with persons other than j 
those in possession. See Land Tenure, Noabad 

35 C. L J. 580. 

Report of Revenue Officers Mistakes 

in — Effect of. 

A mistake in the report of a revenue officer 
relating to a mutation due to carelessness cannot 
affect the nature of a transfer or make it anything 
but what it really is. ( Scott-Smith and Harrison , 
JJ) Sadhu Ram v , Uttam Das. 

3 Lah, L. Z 516* 

NATIVE PASSENGER SHIPS ACT, Ss. 9. 10 and 

31 — Ships carrying passenger— Absence of certi- j 
ficate— A voyage — Meaning of See (1921) Dig. I 
Col 857 Emperor v. T. 5.. Machado. j 

46 Bom. 438 : (1922) Bom. 167 : 69 I C 91 : 

23 Cr. L J. 651 

NEGOTIABLE INSTRUMENT — Onus of proof as 
to consideration — Question of if one of fact or law 

Where the execution of a bond was admitted 
the onus of proving total or partial failure of con- 
sideration is. on the defendant. The Question of 
onus is one of law for purposes of second appeal. 
{Broadway and Abdul Qadtr , JJ ) Gurdit Singh 
v. Karam Dad. 4 Lah. L. 1 199. 

NE6. INSTRUMENTS ACT (XXVI of 1881) Ss 8 

a ad 78 — Promissory note — Holder Benamidar — 
Real owner. 

Where a promissory note is in the name of A 
and be is ex facie the payee under the note, it is 
not open to another person B alleging himselt to 
be the real owner who had advanced money under 
the note, to sue on the note, 13 A, L. J 665 , 13 I 
M, 88 ; 28 M 205 foil. ( Ryvesand Gokul Prasad , 1 
//.) Reoti Lal v, Mt, Manna Kunwar. 

44 A. 290 : 20 A. L. J. 126 : L» R. 3 A 50 : 

65 I. C 785 : (1922) All, 71 

Ss. 8, 9 and 58 — Warbonds— Payable 

to order— Forged endorsement— Holder in dm 
course — Conversion 

A forged endorsement is a nullity and conveys 
tfb xitfe to the endorsee. It is as much a nullity 
as a forged cheque or a forged bundi provided 
there has been no negligence oa the part of the 
true owner in allowing the instrument to come 
into the hands of the forger. A holder under 
such a forged indorsement is not a holder m due 
course* So held in the case of war bonds pay. 
able t® or$er which had been indorsed by forged 
signatures and pledged with a bank, 36 C 239 ; 

24 B 65 Ref. {Kemp, 4. I C.) Kodu- 
io* Baikal « The Karachi Bank, Ltd 
^ A f'bk * , - 15 S L B. 93 

— y r-T Ss. 9 Bolder m due course— 

Btre$&M$Uon—Bet tmg transactions— Endorsee. 


NEGOTIABLE INSTRUMENTS ACT (1881), S. 51. 

Where the appellant, a book maker, gets a 
cheque which had been given in a betting transac- 
tion, endorsed m his favour and il is proved that 
he had transactions for a long time with the en- 
dorser, the presumption in favour of the appellant 
as a holder in due course is rebutted. The burden 
is on the apoellant to prove that not only he gave 
consideration but also that he gave it without 
having sufficient cause to believe the title of its 
endorsee. 1877 L R 2 L R 615 : 24 I.C. 709 foil 
Duckworth , J .) E. Stewart v. G. W. Mercado. 

1 Bur. L. J. 40. 

“ S 13 (2) Shah Jog. Hundis — Payable 
alternatively to one of several payees , 

Shah Jog hundis sued upon held to be negoti- 
able instruments within the definition in S. 13 (2) 
of the Negotiable Instruments Act of 1881. as 
amended by the Neg, Ins. Act of 1914 as being 
payable in the alternative to one of several payees 
{Sir Walter Sc hwabe, CJ, and Coutts Trotter , J.) 
Kannayalal Bhoya v. B alar am Paramsukh 
Dass, 43 M. L. J. 480 * 16 L. W. 608 . 

31 M. L. T. 284 (H. C.) : 68 I. C 921. 

S. 20 — Omission to state amount of the 

note in the body of the instrument — Effect of. 

So long as the amount of a pronote can be 
found out from the instrument hself without 
extraneous aid, the omission to state it- in the 
body of the pronote does not vitiate its character 
as such 5 Bur. L. T. 162 dist. ( Duckworth , /,) 
Mating Poye v. Ye Chein Hong, 

1 Bur. L. J. 172 

— Ss. 26 and 27- 'Hindu Joint Jam’ly — 

Manager — Negotiable Instrument drawn by 
Manager— Liability of other members. See H. 
Law- Joint Family, Manager 

20 A. L. Z. 233. 

S. 28 — Promissory note — Liability of 

maker — Plea of agency — Proof of 
Where the maker of a negotiable instrument 
does not indicate that he signed it as an agent nor 
is there anything in the document itself indicating 
that the executant did not thereby incur personal 
liability, the executant is personally liable. (New- 
bou*d and Panton , JJ.) Durga Prasad Sen v . 
Kali Charan Aich Roy 64 I. C. 742. 

Ss 48 and 15 — Promissory note — Assign- 
ment— Separate writing 
A written assignment of a promissory note in 
the shape of a separate document confers on the 
assignee a title to sue on the note. 16 C. W. N. 
666 ; 24 M. 654 : 28 M 544 * 31 M, 534 Rel. 3 L 
W. 171 not foil ; 13 Bur. L. T. 37 ; 14 Bur. L. R, 
25 ; 8 L.B.R. 288 Ref. ( Duckworth , J .) Palawan 

?». kanu. ee x. c. 501. 

g go — Negotiable instrument — Pronote 
—Rights of indorsee — Suit on the note. 

An indorsee of a pronote can only sue on tie 
note as such and cannot fall back on tbe original 
consideratica. 21 M. L, J. 526 Rel. ( Robinson , 

C. /. and Duckworth , J.) Maung Pho Mya v 
Dawood & Co. 00 i f c, 584 

7 " S. 51 and 50 — Endorsees for collect 

tion Joint indor sees—Su ccessi f e endorsements 
in blank — Effect of. 
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NEGOTIABLE INSTRUMENTS ACT (1881), S. 64. 

S. 51 of the Neg. Ins. Act does not require that 
the endorsements should be at one and the same 
time. Its effect is only to prevent one of two or 
more payees or endorsees negotiating the prorais 
sory note and its requirements are satisfied if the 
endorsement is by all the payees or endorsees. 
Where one of three endorsees of a pro note for 
collection endorsed it in blank and handed it over 
to the other two for collection and the other two 
later indorsed the note also in blank and delivered 
it to the plff. the plff. gets a good title to the 
note. ( Kumaraswami Sastn and Qevadoss JJ.) 
ANNAMALAI CHETTY v. MUTHIAH CHETTY. 

(1922) M W.N. 263 : (1922) Mad. 210. 

Ss 64 and 76 (d }—Hundi — Drawer and 

drawee the same — Presentation for payment — 
Not necessary. 

In a case where the drawee and drawer of a 
hundi are the same, presentation for payment is 
necessary, for no question of damage can arise 
as the tacts are all known to the person drawing 
it. ( Ryves and Gokul Prasad , JJ ,) Pachkauri 
Lal v Mul Chand. 

44 AIL 554 : 20 A. L J. 437 
(1922) All 279 : L, R. 3 A. 379 ; 66 I, C 503. 

S. 76 (d) — Drawer and drawee of 

hundi the same-non-presentation for payment— 
If fatal — Absence of damages See Neg. Insts. 
Act, Ss 64 and 76 30 A. L J. 437. 

S. 76 (d) — Hundi— Presentation — Plea of 

— Subsequent plea that no presentation was 
necessary — Drawee having no funds of drawer — 
Effect of. 

Though the plaintiff in a suit on a Hundi fails to 
prove that there had been a presentation of the 
Hundi as alleged by him he could nevertheless 
show that the case was one in which no presen- 
tation was necessary. S. 76 (d) of the Neg. Ins 
Act applies where the drawer has no funds with 
the drawee at the time the bill is being drawn or 
in a case where the drawer has no reasonable 
expectation, that the drawee will accept for his 
accommodation. ( Lindsay and Kanhaiya Lai JJ.) 
Genoa Lal v. Balkishan L, R. 3 A. 519 

(1922) All. 422. 

— — S. 80 — Promt ssoiy note — Interest 
payable on. 

Where a promissory note does not provide for 
repayment of interest the plaintiff cannot recover 
more than six per cent interest per annum and 
oral evidence to prove a higher rate is not ad- 
missible, [Kanhaiya Lal t J. C.) Kanhaiya v. 
Azim Ul-Lal. 25 0. C. 69 : (1922) Oudh 122, 

S. 87— Material alteration . 

Where the date of a promissory note is altered 
it amounts to a material alteration. [Pratt, J.) 
Rader Nath Singh v. Gamad. 

1 Bur. L. J, 244. 

-S. 87 — Material alteration — Name of 

payee . 

An alteration of the name of the payee so as to 
make him an altogether different person, is a 
material alteration within the meaning of S, 87 of 
the Neg. Ins. Act. (Stuart Ryves , JJ ) Kamal 

Khan v. NizaMUddin. 20 A L. J. 987. 


OCCUPANCY HOLDING 

S. 118 (a) — Promissory note-Considera- 

tion — Incons T stent statements — Shifting of onus. 
See (1921) Dig Col. 860 Si raj- Ud -din v Mt 
Champoo. 68 I. C. 443. 

NON-JOINDER — Transferee from person 
having neither title non cause of action to sue— 
Transferee pendente hte — Not necessary parties. 
See C. P Code O 1, R 1 3 Pat. L. T, 352 

NORTHERN INDIA CANAL AND DRAINAGE 
ACT (VIII of 1873) Ss. 31 and 70 (12)— Penalty— 
User of canal wate v for building house — Rr . 10 
and 33. 

A person using canal water stored in a tank for 
the purpose of building a pucca house no doubt 
transgresses R 10 of "the Rules framed under 
the Act but incurs no penalty for there is none 
attached to such user. [Shadi Lai , C.J.) Harnam 
Singh v. Emperor. 7 P. L R, (1922): 

64 I. C. 497 : 23 Cr L. J. 17 

NOTICE— Registration— If amounts to. See T P. 
Act S. 3 68 I. C 732. 

OATHS ACT — Asking whether Oath ivould be 
taken. 

Asking whether a person would take oath and 
not recording the fact and not actually offering 
the oath are irregularities vitiating the trial. 

( Sanderson , C J and Richardson , J.) Apsar 
Kahan V Shabu Mondol. (1922) Cal. 148. 

-S 9 — Offer to be bound by oath — With- 
drawal of— Discretion 

Where an offer is made by plaintiff to be 
bound by oath, the court has full discretion to call 
upon the deft, to accept or refuse the offer ; and, 
subject to the exercise of that discretion, the offer 
once made stands, and if the defendant eventually 
accepts it, the plaintiff is bound by the result. It 
is not open to the plff. to withdraw the offer as in 
the case of an ordinary contract. ( Chevts and 
Harrison , JJ ) Khawaj Din v Mt. Nur, 

65. C, 700. 

S. 11 — Pre-emption— Offer by guardian 

of minor defendant to be bound by oath of plff — 
Extent of minor’s liability See (1921) Dig. Col. 
860 . Parbhu Dayal v. Jamil Ahmad, 

44 A. 117 : 64 I. C. 646 : (1922) All. 160. 

OCCUPANCY HOLDING — M or t gage— Payment of 
rent by mortgagee to zatnmdar —Effect of. 

A mortgage of a tenancy does not extinguish 
it. The equity of redemption remains with the 
mortgagor and cannot be destroyed. A contract 
of moxtgage between a mortgagor and mortgagee 
cannot, of itself, create a contract with a third 
person and there 3S no contractual relationship 
between the mortgagee and the zemmdar. 
Payment of rent under such circumstances is not 
sufficient to create a contract of tenancy when 
none existed, but must be treated as payment 
made for and on behalf of the tenant who remains 
liable under his contract. ( Fremantle , J. M.) 
Gauri Shukul v Ram Lagan Lal. 

4 U. P L. R. (B. R.) 35 : L. R. 3 A. 513 (Rey.) 

. Non transferable by custom— Transfer 

by tenant — Recognition by landlord what consti- 
tutes-^- Acceptance of rent by gomastah or patwari 
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OCCUPANCY HOLDING. 

—Acquiescence. See Landlord and Tenant 
Occupancy Holding. 

65 I. C. 882. 

Non -transferable — Sale of share— Rights 

of landlord to eject. 

In the absence of proot of abandonment a sale 
of a share of a t non-transferable occupancy hold- 
ing does not entitle the landlord to kbas posses- 
sion. {IVoodroffe and Ghose , JJ j Sarat 
Chandra De %\ Menorama Debt 

68 1 C. 295. 

N on-transferable — Suit for possession 

by purchaser — Defence— Co-sharer landlord tn 
possession 

A co-sharer landlord, as such, is entitled to 
raise a plea of non -transferability in a suit 
brought against him by the purchaser of a non- 
transferabie occupancy holding for establishment 
of title and recovery of possession of the holding 
iNewbould , J.) Jadu Nath Mandal v. Ra. 
Charan Koyal. 64 I. C. 186 

Non-transferabilny — Compi omise pro- 
viding for sale in case of default to pay rent — 
Waiver. See Landlord and Tenant, 

1 Pat 153. 

Non- transferable — Execution sale -- 

Right of decree-holder 

A decree-holder, not being the landlord can, 
against the will of the judgment debtor and 
without the express consent of the landlord, cause 
a portion of the judgment-debtor’s occupancy 
holding to be sold in execution of a money decree 
where there is no local custom of inalienability. 
[Contis and Das, JJ) Raghunath Sahay v. 
Chowa Mahton 3 Pat. L T. 525 ; 

(1922) P. 602: 67 I. C. 882. 

— ’N on-transferable— Rights of purchasei s 

tn execution of rent decree and mortgage decree 
respectively . 

The parchaser in execution of a rent decree 
purchases the holding itself and is entitled to say 
that he takes the holding free of incumbrance, it, 
in fact, there is no encumbrance valid in law 
outstanding against it which it is necessary, for 
him to annual. Where a holding is non transfer- 
able, a mortgage of it is of no effect as against 
the holding or the persons who purchases the 
holding in a rent execution Such a mortgage 
cannot effectively create a lien in limitation of 
the interest of the original tenant. It would 
operate not by force of any fciie to the holding 
created thereby but by way of estoppel [Couth 
and Ross, JJ.) Lala Murlidhar v. Surat 
Lal Choudhury (1922) Pat. 135 : 

3 Pat L, X. 362 : 66 I C. 152 : 

(1922) P. 555. 

*7 Relinquishment by tenant — Effect , 

1 Where aa occupancy tenant relinquishes his 
bolding favour of the zemindar, the latter also 
beeGK^s the -transferee of any mortgagors right 
which might have been created and is entitled to 
redeem. ' {Stuart aad Ryvs , JJ.) Kumar 
Saithwak t». PhsHUN Mohan Sahai, 

* ; L. E. 3 A. 533 (Rev,) 


OPIUM ACT (1878), S. 9, 

Surrender — Relinquishment Necessity 

for — Agreement to relinquish — Enforcement of. 
Unless a relinquishment of occupancy right is 
accompanied by actual surrender to the land, it 
is not operative. A mere agreement to relinquish 
occupancy rights, whether or not consideration, 
passes cannot be legally enforced. ( Kanhaiya Lal , 
J. C ) Mt, Bibi Saidunnissa v . Faiyaz Hasan. 

4 U. P. L. R (0. C.) 76 * 9 0. L. 3. 319 : 

69 I C. 97 

Tenant’s rights of relinquishment— Pre- 
judice to sub lessee or mortgagee — Effect. See 
Landlord and Tenant— Occupancy Holding. 

L R, 3 A. 201 

Transfer of — Involuntary transfer — 

Effect of. 

The principle enunciated in Dayamoyis case 
42 C. 172 viz that the transfer of the whole or 
part of an occupancy holding is operative against 
the raiyat where it is made involuntaiily and the 
raiyat with knowledge fails or omits to have 
the sale set aside, is no longer law m view of the 
decision of the Full Bench in Chandra Btnode 
Kunda v. Ala Bux 48 C 148 Ref. [Chatter jea 
and Panton, JJ.) Abdul Samad Mondal v. 
Basiruddin Chaudhury. 66 I C. 220. 

Transfer of — Occupancy holding— Sale 

in execution at the instance of landlord money 
decreeholder — Validity of See Landlord and 
Tenant, (1922) Pat. 49. 

OCCUPANCY —Right — Permanent tenancy — 
Mere length of possession not effective to con- 
fer, See Landlord and Tenant, Permanent 
Tenancy (1922) M, W W. 146. 

OPIUM ACT, (I of 1878) S. 3— Morphia— If opium. 
Morphia is an intoxicating drug prepared from 
poppy and fulfils the requirements of the defini- 
tion of ’•opium’* in S. $ of the Opium Act (Shadi 
Lal, C , J. and Harrison , J) Emperor v Robin- 
son, 3 Lah. 230 : (1922) Lah. 216 : 

68 I. C. 612 : 23 Cr L. 3 580. 

Ss. 5, 8 and 9— -Contravention of terms of 

license or permit — Whether penal. See (1921) 
Digest Col. 862 Maiku Lal v . Emperor. 

64 I. C. 135. 

Ss 9 and 14 — Illegality in search — 

Conviction, 

Mere illegality in the exercise of the right of 
search e g . the omission to have search witnesses 
is not in itself sufficient ground for setting aside a 
conviction. 35 AIL 351 ; 35 Cal. 557 ; 26 Mad. 124; 
35 Bom. 225 foil. 53 I. C. 150 diss [Couttsand 
Adami , JJ.) Lalu Pundit v Emperor* 

2 P. I*. T, 626. 

S. 9 (c ) — Opium found in a 'place access 

sible to many— Effect, 

Where the place in which opium was found is 
one to which several persons have an equal right 
of access, the possession cannot in law be 
attributed to any one of them and cannot form the 
basis of a conviction. [Das J .) KhUsjRam 
Maha Raj v . Emperor, 

3 Pat, L. T- 132 : 66 I. C. 328 : 
(1922) P. 387 : 23 0r. 1. J* 264, 
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OPIUM ACT, 

— — S. 9 (c) and (2) — Possession of opium by 

authorised agent of retail vendor licencee - 
Liability of agent for mistake in register. See 
(1921) Dig. CoL. 862 r Duni Chand v Emperor. 

66 I. C 993 : 23 Cr. J. 337. 

ORISSA TENANCY ACT, S. 236— Shikmi tenant— 
Ejectment. 

S 236 of the Orissa Tenancy Act applies to 
Shikmi tenants of homestead land and they are 
not liable to be ejected upon mere notice to quit. 
21 C L ( J. 478 foil. {Das and Adami % JJ) 
Kanduri Sahu v, Arjun Sahu. 

1 Pat 161 : (1922) P. 416. 

OUDH ESTATES ACT — Primogeniture— Rever- 
sioner, 

Under the Oudh Estates Act the succession to 
collaterals opens on the death of the widow just 
as under the ordinary Hindu law. and the rever- 
sioner during the life time of the widow has no 
more than an expectancy, and so has no interest 
in the property which he is competent to transfer 
or bind. 

Held : in a suit for a declaration that a will was 
void the Court could only make a declaration 
binding on the widows and it was not within its 
competence to make a valid declaration that would 
create in reversioner’s favour an interest in the 
property that did not otherwise exist. (S/r Law- 
rence Jenkins.) Thakurain HaRnath Kuar v. 
Thakur Indar Bahadur Singh. 

(1922) P, C. 403 

— S. 14 — Amendment of—Efject of. 

S. 14 of the oudh Estates Act, as amended, 
should not be so interpreted as to convert an in- 
valid bequest into a valid bequest. A void be- 
quest can have no operation whatever The re- 
sult of the section is that wheie a valid bequest 
of taluqdari property had been made to an 
younger son before the Amending Act, such pro- 
perty m the bands of the legatee became talukdan 
property again. ( Daniels and Lyle , A. J. C.) Kuar 
Nageshar Sahat v. Kuar Mata Prasad. 

25 0. C. 189 : (1922) Oudh 236 : 

9 0.1 J. 235. 

S. 22 (11) — Scope of Act — Adoption by 

Hindu widow— Rights of adopted son . 

The provisions of the Oudh Estates Act apply 
to Hindus, Mahomedans and Christians alike and 
the Act takes no account of any peculiarities of 
Hindu law. Where a widow is holding under 
the Act the heir is not determined until her death 
and the adoption must necessarily have preceded 
that event. It is not the law that because a 
widow was given a life estate under a will, a 
son validly adopted to her deceased husband 
should be deprived of his rights in favour of a 
collateral. 21 O. C. 374 dist {Daniels and Lyle , 
A . J, C.) Kuar Nageshar Sahai v. Kuar Mata 
PRASAD. 9 0. L. J. 235 : 25 0. C 189 

(1922) Oudh 236/ 

— 8* 23 — “ Ordinary law ” meaning of— 

Malt primogeniture sanad — Estate entered in list 
4 — * Succession , 

The words “ordinary law*' in S. 23 of the Oudh 
Estates Act refer to the law which would govern 
the parties apart from the statute and include 
any,$afiad giving title to the - property in dispute. 

Y— 55 


OUDH LAWS ACT, S. 9. 

Where the dispute related to a .succession to 
a Talukdan estate which had been entered in 
list 4, and the sanacl z elating to the property 
specifically laid down that on intestacy the estate 
was to descend to the nearest male heir held the 
latter was to be preferred to the widow. 

A custom cannot be set up to prove a rule of 
succession directly contrary to the terms of the 
sanad. f Viscount Care) Badri Narain Singh 
v. Harr am Kumar. 44 All. 449 : 9 0. J. 428 : 

31 M. L. T. 195 {V C.) : (1922 < P. C. 289 : 

27 0. W. N 129 : 68 I. C 1000 : 

25 0. C. 318: 49 I I A. 276- (P C) 

OUDH LAND REVENUE ACT (III of 1901) Ss. 117 
and VHA— Partition proceedings — Compactness — 
Duty to secure. 

No doubt in a partition case compactness 
should not be neglected where it would clearly 
be for the benefit of all the parties. But complete 
compactness would involve serious hardship in 
the disturbance of vested rights The Board 
would^not insist on it | ( Hapkins , S. M.) Shaikh 
Wahid Ali v, Bashir-ud-din. 

il. R. 3 A 437 (Rev ) * 4 U. P. L. R 77 (B R.) 

OUDH LAWS ACT, S 9— Pfe emption— Right do— 
Nature of — Pre-emptor* s property subsequently 
sold — Rights of heir of pre-emptor and vendee 
from him— Gift to son — Donee if en titled to pre- 
empt — Coshaser — Rights — Pre-emption a pei - 
sonal right 

The general principle is that the right of pre- 
emption runs with the land. It is settled Jaw 
that a transfer by inheritance of the pre-emptor's 
property, subsequent to the sale which is to be 
pre-empted, transfers to the heir the right of pre- 
emption, A transfer of the pre emptor’s property 
by sale to a stranger subsequent to the sale to be 
pre-empted does not transfer the' right of pre- 
emption to the vendee A gilt to a son of the 
pre-emptor falls within the general principle. 

The expression “ cosharer” in cl. (1) and (2) of 
S. 9 of the Oudh Laws Act denotes persons posses* 
sing interests in immoveable property* ? Under 
the statute mere relationship does not create the 
right of pre-emption as it does in certain cases 
of custom. Relationship under the Oudh Laws 
Act is a ground of preference only provided the 
relation satisfies the sine qua non of ownership 
in property. A survey of Ch. II of the 
Laws Act shows that the right of pre-emptio§n £$ 
an incident to the ownership of one land aqd g. 
burden on the ownership of another land. Oh 
general principle the incident and the burden, 
respectively will follow such lands. 

The ownership in the one land as in the other 
may be acquired in any of the various 
modes of acquisition of property known 
to law. It may be under a gift, by purchase 
or inheritance. A person is a co-sharer 
within the meaning of the sections of Ch. II of 
the Oudh Laws Act whether the property in 
virtue of the ownership of which he is a cosharer 
is acquired in one way or in another, and a 
person who proposes to sell the same, no matter 
how he acquired the ownership of it The last 
vendee in chain of successive vendees of a pro- 
perty which bears the burden of pre-emption Is 
as liable to deliver the property to a legitimate 
pre-emptor as is the first vendee, the general 
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principle being that the assignee of property takes 
it subject to all the obligations or liabilities. 
When the property the ownership of which 
conters on a person the capacity of a cosharer, is 
transferred, the transferee acquires the status o l 
a cosharer, subject always to all the obligations 
and liabilities with which the property is bur- 
dened, Consequently n an intending vendor has 
complied with the provisions of S. 10 of the Oudh 
Laws Act, by giving the proper notice to the pre 
emptors, Its successors in estate shall be deemed 
to have discharged the duty of gxung the statutory 
notice, and the successor m the estate of the pre- 
empts shall lose his right of pre-emption if his 
predecessor has not within three months from 
the date of the notice paid the price to the intend- 
ing vendor. The right of pre-emption is a per- 
sonal right in the sense that it is an interest 
protected solely against determinate individuals 
and not aga nst the world at large which is the 
characteristic of a real right but to say that it is a 
personal right in the sense that it is an attribute 
of the status of the pre emptor is based on a 
misconception. In one sense every right whether 
real or personal involves a personal relation. 
{Simpson and Wa"ir Hasan , A, J. C) Mirza. 
SADfQ Husain v, Mahomed Karim, 

(1922) Oudh 289 : 9 0 L. J 456 

S. 9 -Pre-emption-Right lo Mortgage- 

Object of defeating right of pre-emption. 

The right of pre emption m respect of a deed ol 
mortgage arises, under S. 9 of the Oudh Laws 
Act when the mortgage is foreclosed. It also i 
arises where it is shown that the transaction was | 
an out and out transfei and the light of redemp- 
tion reserved was merely nominal. In order to 
establish this it must be shown that the terms of 
the transaction are such as to render u pract cally 
impossible for the mortgagors ever to recover 
the property. If a genuine right of redemption 
is reserved there is nothing in the parties resorting 
to a mortgage instead of a sale for the purpose of 
avoiding pre-emption, ( Daniels , J. C. and Dalai, 
A, J , C.) Sarju Prasad v. Bisheshar Prasad 

24 0. C. 853 : 64 I. C. 744. 

S. 9 — U ttder proprietary tenure— Extent 

of. 

On a proper interpretation of S. 9 of the Oudh 
Laws Act, an under proprietary tenure may be any 
area of lands, whether constituting an entire 
mahal or only a small portion thereof. {Dalai, 
A»J>C,) Mahomed Abdul Aziz v, Bhagwan 
Das. (1922) Oudh 101 : 65 I. C, 284 

S. 9 (1) — Pre emptton — Co-sharer— 

Under proprietary tenure , 

If a vendor and pre-emptor are co* sharers in 
an under-proprietary tenure the pre-emptor has 
a preferential right over the vendees who is a co- 
sharer merely in the proprietary tenure in which 
the under proprietary tenure is situate. 32 All 351 
30 O. C. 351; 22 O C. 297 dist. [Dalai, A . J. C.) 
Mahomed abdul Auz v , Bhagwan Das, 

$ * * (1922) Oudh. 101 : 65 I. 0. 284 

ACT (XXIII of 1886 ) — Applicability 
^agricultural purposes— Planting of 
lease* 

trees by! the tenant 
j^fee,lan& demise*! couktmpt be considered to be 


an agi icultural lease, and is transferable by sale 
on mortgage [Fremantle, J. M.) Nand Kishore 
v Batuk Prasad Singh. L. K 3 A. Ill (Kev) : 

4 V . P. L. E. (B. E.) 69, 


Succession— Occupancy 

Ten . Act , S. 22. 


tenancy— Agra 


There is no provision in the Oudh Rent Act 
corresponding to S. 22 of the Agra Ten, Act 
which limits ihe succession of collaterals to those 
whose share in the cultivation and therefore the 
ordinary Hindu law applies and the nearest 
collaterat succeeds to a deceased occupany tenant. 
{Hopkins, 6. M. and Fremantle , J M.) Bish- 
xath Singh v, Madho Singh 


4 XT, P. L. E. (B. E.) 29. 


S, 3 (3 ) — Right to take leaves oj trees — 
Notice of ejectment 

In view of the definition of land in S. 3 (3) of 
the Oudh Rent Act a valid notice can be issued 
in respect ol a grant of the right to take leaves of 
trees. ( Burn,S . M. and Pearson , /, M) ThakUF 
Raghunath Pd Singh v. Sheikh Bandhu 

L. E. 3 A 495 (Bev): 


— S. 3 (8) — Under proprietory right — 
Acquisition op 

Where the conditions imposed on a lessee and 
the provision for resumption on failure to satisfy 
the conditions, are no longer operative there is 
nothing to prevent ihe lessee from getting under- 
proprietary rights. IO L, J. 389 foil ; tj O.C. 299 
dist {Kanhaiya Lal.J.C, and Dalai, A. /. C.) 
Shaikh Rutab Ali v . Mahomed ^aman Bee 

9 0. L J 101 66 I. C. 106. 


S. 3 (8) — Under proprietary rights — 
Perpetual lease — Absence of Provision for re- 
entry, 

A deed of lease styled a " perpetual lease ” 
prescribed a rent of Rs. 102—2—0 payable 
annually by the lessee to the lessor. The lessee 
was to continue in possession from generation to 
generation and to have all sorts of proprietary 
powers. There was no provision for re-entry in 
favour of the grantor in any event. Held , that the 
lease created an absolute interest in the donee 
subject to a liability to pay Rs. 102—2—0. The 
donee therefore became an under-proprietor 
withiu the meaning of S. 3, Clause 8 of 
the Oudh Rent Act 24 Cal. 834 ; 30 All, 84 , 25 C. 
W. N. 511; 17 Cal. 826 ; 43 AIL 291 Ref. 
[Dalai and Wazir Hasan , A . /, C.) Karim Dad 
Khan v. Mt- Bibi Ghafcjran. 

9 0 L. J. 104: 66 I. C, 110 : (1922) Oudh 42. 


g (10 ) — Permanent lessees , if a 

tenant , 

A permanent lessee is a tenant for the purposes 
of S. 108 of the Oudh Rent Act, by virtue of the 
provisions of S, 3, cl (10) of that Act. [Hopkins S, 
M, and Bum , J. M.) Mt. Thakur Dei v . 
Pakbhu# L. E. 3 A. 42 (Bev.) 

— - S. 5 Notice of ejectment— Suit to contest 

Defence— Qabzadari, 

m Appellant brought a suit to contest a notice of 
ejectment on the allegation, among others, that 
her ancestors were former proprietors whose 
proprietary rights were sold 35 or 36 years ago 
aadrtbat tshe had acquired qabzadari rights ; ia 
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the land in suit. Held that the expression qab- 
mdan was ambiguous and the appellant should 
ba^e stated whether she claimed occupancy right 
under S 5 of the Oudh Rent Act or exproprietary 
rights. ( Hopkins , S. M.) Mt Maharaja v. 
Mathura. 4 TJ. P- L R 67 (B. R.) 

g. 5 — Scope of — Occupancy rights — 

Acquisition of . 

If it was the intention of S 5 Oudh Rent Act 
to limit occupancy right to persons who had lost 
the position of proprietors before annexation, the 
intention is not embodied in the section and 
courts cannot give effect to it The conditions 
of occupancy rights as laid down in S 5, Oudh 
Rent Act are (1) that the tenant is altogether 
without proprietary or under proprietary right , 
(2) that he was a proprietor at sometime 
within 30 years prior to annexation (*. e ,) 
13—2—1356 ; (3) that the lands came into his 
occupancy on or before 13 — 2—1856 , and (4) that 
they were in his possession on 24—8 — 1866 the 
date when occupancy right rules were approved 
by the Governor-General. ( Feiard , S. M. and 
Hopkins, J. M:) Lal Bahadur Singh v % Thakur 
Tirbhawan Bahadur. L. R. 3 A. 282 (Rev). 

S 7 (A ) — Exproprietary rights gift by 

Hindu widows — Rights of reversioners. 

Where a Hindu widow makes a gift of a holding 
and then dies, the gift is not void but merely 
voidable by the reversioners and if they did not 
choose to avoid it but merely continued in culti- 
vating possession of the land for more than 12 
years, they could not acquire ex-proprietary 
rights, f Hopkins , S. M.) Kashi Prasad v 
Oudh Behari. 4U.PLE 8 (B. R ) 

Ss, 9, 12 — Occupancy holding— Life in- 
terest— Possession for 12 years — Acquisition of 
occupancy rights . 

Under S. 9 of the Ondh Rent Act a Hindu 
daughter succeeding to her father's occupancy 
holding acquire? only a life estate in the holding. 
Unless she definitely surrenders that right and 
starts a fresh tenancy* she cannot super -impose 
upon the holding a fresh occupancy right by 
possession for more than 12 years under the 
Agra Ten. Act. {Burn, J M.) Chhedwe v, 
Lachhman Singh. L R. 3 A 172 (Rev ) 

S. 20 — Applicability of —Relinquishment 

— Forcible dispossession, 

S. 20 of the Oudh Rent Act relates to the 
method by which a tenant avoids the liability to 
pay rent and does not apply where the question 
is whether there has been a relinquishment of 
forcible dispossession by the landlord [Hopkins, 
& Af.) Sukhdeo v, Bijai Singh. 

~ Ii R. 3 A. 419 (Rev.) 

. — g, 33 — Enhancement of rent — Declara- 

tion of occupancy right 

Under a decree ot the Settlement Officer an old 
proprietor’s qabisadan was maintained and the 
land was declared to be his occupancy, land 
There was, however* nothing to show that the 
rent was fixed in perpetuity, Held , that under 
S. 35 of the Oudh Rent Act the rent was liable to 
enhancement. {HopkinS, S . M . and Fremantle , 

ifef.) ’ Mbhdi HasaH Khan v. Deo Kali. 

I ' < > * * L, R. 3 A 130 (Rev.) 


OUDH RENT ACT, S. 61. 

S. 37 — Hindu widow — Giant of agricul- 

tuial lease — Status of tenants. 

Though a Hindu widow has only life-estate 
she is competent to grant agncuftural leases 
carrying with them statutory rights o f occupancy. 
[Fremantle, J. M ) Mahomed Hasankhan v . 
Chatur Bhuj. L. R 3 A. 431 (Rev.) 

S. 37 — Land held without payment of 

lent — Assessment — Inclusion m holding— Fresh 
tenancy. 

Where the landholder assessed rent on a plot 
held by the tenant without payment of rent and 
included the land m the tenant’s holding. Held 
this amounted to a change in the tenant’s holding 
within S 37 of the Oudh Rent Act. and gave a 
fresh period of tenancy. ( Hopkins S. M, and 
Fremantle J. M.) K\luaSingii\ Mirza Ask- 
ghar Husun. L R 3 a. 425 (Rev.) : 

4 U. P. L R, 76 (B R.) 

S. 37 — Sub-tenanoy — Death of tenant-m 

chief wityout heirs— Effect on tenancy, 

On the deatn of the tenant-in- chief without 
heirs, the rights of sub tenants are extinquished. 
Mere payment of rent by a sub tenant direct to 
the /emmdar does not make him a tenant-im 
chiet ( Fremantle J. M.) Ram Ratan v. Raja 
Pratab Bahadur Singh L. R. 3 A- 430 (Rev). 

Ss. 3,9 43, 52 and 107 — Tenant 

under special agreement— Ej ectment — Enhance* 
went — Procedure . 

Tenants under special agreement are protected 
from ejectment by S 52 — ' The talukdar can serve 
a notice on him tor enhancement under £• 39, but 
it would be open to him to contest the notice 
under S. 43 (iv) on the ground he holds under a 
special agreement under the terms of which his 
rent is not liable to enhancement If he fails to 
prove it, his rent will be enhanced, ( Fremantle * 
J. it/.) Jagdish Bahadur Singh v Ram Ratan* 
L. R, 3 All. 27 (Rev.) 

S. 52 — Tenants under special agree- 
ment — Liability to ejectment. Oudh Rent 

Act, Ss. 39, 43, 52. L. R. 3 All. 26 (Rev.) 

S. 55 — Notice of ejectment — Different 

holdings — Legality — MulUfaiiousnesSi 

A notice of ejectment cannot include different 
holdings of different tenants, but there seems to 
be notning to prevent its including different 
holdings of the same tenant provided there is no 
objection of multifariousness f Hopktns\ S . Af* 
and Burn, J M.) Badri Narain v, Mahesh. 

L. R 3 A. 193 (Rev), 

* ^Ss, 56 and 71— Notice of ejectment— 

Power to contest — Thekadar holding under agree * 

: ment. 

A thekadar holding under an agreement niade 
after the Act of 3 886 cannot feet up a special 
agreement and contest a notice of ejectment. 
[Burn, J . M.) Raghub^r Dayal v. Ram Pheran. 

L. R* 3 A. 522 (Rev.) 

Ss. 61 ty&d 145 — Period of limitation for 

execution — Application under S. 61 — Effect of. 

An application under S. 61 of the Oudh Rent 
Act cannot extend the period of limitation provi- 
ded for execution of a decree by S. 145!of thi Act. 
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{, Katthatya Lal , J. C.)Khushal Singh v. Thakur 
Chandra Pal Singh 25 0. C. 235. 

S. 107 (1) — Favoui able lent — Payable — 

Meaning of* 

For the purposes of S. 107 (1) of the Oudh 
Rent Act, the word * payable" means a portion 
of the reversioner proportionate to the valuation 
of the holding as compared with the valuation of 
the total assets of the mahal. {Hoping S. M and 
Fremantle* J M.) Sisa Ram Misra. v. Thakuram 
Sri Ram Kunwar, 

4 0. P. L, R* (B. R.) 85. 

S. 108 —Jurisdiction — Civil Court — 

Dispute as to the nature of l he tenancy . 

Where the tenancy set up by the defendant is 
totally denied by the plaintiff, and there is no 
dispute as regards the nature of the tenancy, it is 
quite competent to the Civil Court to determine 
the genuineness or otherwise of the contract ol 
lease set up in defence 21 O.C. 210 dist. (Kan- 
hatya Lai J . C.) Sheo Ratan v Deo D/.tt. 

9 0. L t J. 98 . 66 I. C. 119 ; (1922) Oudh 38. 


OUDH RENT ACT, S. 136. 

from payment of rent. ( Hopkins , S. M, and 
Porlcr , J M.) Pancham Lal v. Sirdar Nihal 
Singh. L, R, 3 A. 308. (Rev.) 

S. 108 Cl, (8 ) — Permanent lease — Istim- 

rari lease. 

An istimian lease prima jacie is a perpetual 
lease and pi otects the lessee's heirs iiom eject- 
ment {Hopktn 6. S M. and Burn J M.) Din Dayal 
Sifat Ali Khan. L. R, 3 A, 339 (Rev.) 

S. 108, Cl 10 — Suit under— -Nature 

of — Claim of tenancy . 

A suit under S. 108 cl. 10 of the Act lies in the 
Revenue Court only as between a tenant and his 
landlord, A suit between two persons claiming 
to be rival tenants of the same landlord is out- 
side the purview of that section. (Hopkins, S, 
M* and Burn , J. M.) Mt. Thakur Dei v. Parbhu 

L R. 3 A. 42 (Rev,) 

I S. 108 cl. (15) — Go-sharer Transferee 

! from widow— Right to sue for profit . 
i To enable a person to file a suit against the 
i lambirdar for his share of the profits it is not 


S. 108 —Permanent lessee — A tenanL 

A permanent lessee is a tenant for the purpose 
of S. 108 of the Oudh Rent Act ( Hopkins , 3. M. 
and Burn , J M ) Thaknr Dei v. Parbhu; 

L R. 3 A. 42 (Rev ) 

S. 108 (2)— Suit for rent— Arrears of 

paramsana — Forum . 

A suit for arrears of paramsana rent will lie in 
a revenue Court under S. 108 (2), Oudh Rent Act 
in the same way as arrears ot rent of any other 
kind. ( Kanhaiya Lal , J. C) Sat Deo v. Jai 
Nath. 9 0. L. J. 141 ; 4 U P. L. R. (0. C.) 43 . 

(1922) Oudh 75 : 67 X. 0. 808. 

S. 108 (5 k)— Transfer of maafi— 

Suit for possession— Jurisdiction of Civil and 
Revenue Court. 

A suit for resumption ot a mitafi hhairati alter 
its transfer is triable solely by the Revenue Courts 
under the provisions of S. 10S (5 A) of the Oudh 
Rent Act, It does not make any difference that 
the suit is ftamed as one for declaration of the 
invalidity of the transfer. 6 O. C. 110 ; 22 O C. 
186 dist. {Lyle, A. J. C.) Go pi Charan v . Durga 
Prasad. 65 I. e. 702 

- — — S. 108 (8) — Grove— Cutting down trees 
— Effect of— Ejectment by notice- Rent free 
land — Land held without payment of rent— Dis- 
tinction* 

The law is the same in Oudh as in the Prounce 
of Agra in which it has been held that when 
land has-cea-sed lo be grove and has been brought 
under Cultivation the land-holder is at liberty to 
treat the occupier as a tenant and to eject him by 
suit* 

Where a tenant of gro\e has cut down the 
trees and is cultivating it without concluding any 
JKI$eneot with his landlord for an agricultural 
jSgk the latter cm eject by notice under S, 127 
Rent Act, There- is a distinction 
Mwi»eo^nd;held *\rent free ” and land held 
; Withes* of rent” The term • tent 

isnd is hsJd »pd«r an 
* USSeeMow. -&k, implied, , essapuog it 


necessary that he should be an absolute owner. 
A transferee from a Hindu widow may be a co- 
sharer withm the section. 2 O. C 64 ; 34 A. 26, 
Ref. {Kanhaiya Lal % J. C. and Dalai, A t J. C) 
Mahomed Masud Alam v. Mahomed Mahomud 
Alam. 24 0. C. 369 : 9 0 I J. 66 ; 

66 I C. 21 : (1922) Oudh 40. 

S. 127— Ejectment — Notice — Person 

admitted to possession by Zemindar* s predecessor 
or mortgagee , 

It is not competent to a Zemindar to eject by 
notice under S. 127 of the Oudh Rent Act a 
person who had been admitted to the land by the 
Zemindar’s predecessor or a mortgagee irom 
heir, even though the mortgage had been re- 
deemed. (Burn,J. M.) Ram Naresh v. Ben! 
Madho. L. R 3 A. 72 (Rev ) 

s. 127 — * Right of tenant to eject 

trespasser. 

It is open to a tenant to eject a trespasser 
under S. 127 of the Rent Act. ( Hopkins , S. M .) 
Ram Harakh v* Bas Deo Upadhia. 

T R. 3 A 72 (Rev.) 

— -S. 136 — Service of process — Mode of 

Notice of ejectment. 

On a question arising as to whether a not ee oi 
ejectment was properly served the processs ser- 
ver's ieport was to the effect that the respon- 
dent's wife informed him that 'the respondent 
had gone somewhere and that she did not know 
where he had gone and when he would return 
and he then posted the notice on the respondent’s 
house. Held , that the notice was bad for non- 
compliance with S. 136 of the Oudh Rent Act. 
[Hopkins, S. M) Md, Baksh Khan v. Baiju. 

L. R. 3 A. 422 (Rev.) 

CHAPTER VII k— Applicability of— Lands held 
casually and accidentally without rent* 

Chap. VII A of the Oudh Rent Act applies to 
lands held rent free and not to lands which are 
unrented or held casually and accidentally wiih- 
IWWl fid . rent. (Fremantle, J. M) 
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OUDH taluqdars ACT, S 6. 

Bhaiya Chandra Pal Singh v. Thakurain Har 
Nath Kuar. L R. 3 A 33 (Rev.) 

OUDH TALUQDARS ACT (I of 1869) S. 6— Old 
mortgage — Decree dismissing suit for redemption 
—Subsequent suit for redemption: bee (1921) Dig. 
Col. 867 Brij Kishore v, Bajrang Bahadur 
Singh. 641. C. 271. 


— S. 22 — Faintly agreement — Prescribing 

line of inheritance — Effect. 

Where 3 brothers executed a deed providing 
that as regards their shares their najib-ut -tar fain 
wives and children should be their heirs, and that 
children and wives not falling in the above des- 
cription should only get maintenance and that 
on failure of the first category, the second should 
succeed. 

Held , the deed did not prescribe a line of inheri- 
tance vaiying the ordinary law ( Kanhaiya Lai , 
/. C, and Lyle . C.) Mohamed Yakub 

Khan v Mohamed Shahid Ali Khan 

25 0. C,21 : 9 0 L. J. 160 : (1922) Oudh 87 : 

67 I. C. 556. 

OTJDH TALUKDARI TENURE — Sanads — 
" Successor *' meaning of . 

In an Oudh Talukdan primogeniture sanad, 
'successor* means those designated persons who 
would succeed in the event of an intestacy and not 
persons who take by sale, gift or bequest. (Sir 
John Edge) Mohammad Abdul Ghani v. Fakhr 
JAHAN BEGAM 49 I. A. 195 (P. C.) 44 A. 301 * 
20 A. L. J, 994 * 43 M. L. J. 453 : 27 C. W. N, 53 : 

31 M. L. T. 21 (P. C.) 25 0, C. 95 : 9 0, L. J. 369 : 

I. R, 3 P. C. 198 : (1922) P. C, 281 . 

24 Bom. L. R 1268 : 68 I C 254 (P. 0.) 

PAPER CURRENCY ACT (IX of 1910) S. 2 6— Pro 

nussory notes — Contravention of the Act — Moi t- 
gage m renewal of pionotc — Enforceability. 

Where on a settlement of accounts between 
the parties a certain sum of money was found due 
and pro-notes were executed for ihe said sum, 
the tact *hat the pronotes offend S. 26 of the 
Paper Currency Act does not prevent the creditor 
for suing for the debt evidenced by the pronoies 
or from enforcing a mortgage executed in lieu 
of the said pionotes, 

There is no provision of law making pronotes 
m~a prohibited form inadmissible in evidence, as 
there is in respect of unregistered documents or 
unstamped documents L. W. 463 , 40 M. 727 , 
32 M. L. J. 354 ; 1917 M. W. N. 778; 33 M. L. J 
302 ReL (Spencer and Devadoss , JJ.) Natara 
julu Naicker v, Subbramania Chettiar. 

45 Had 778 : 43 M. 1 J.-695 : 16 L. W. 705 : 

(1922; M. W. N. 450 : (1922) Mad. 181. 

PARTITION — Compromise decree— Fresh suit— 
Other property included. 

In a partition $uit a compromise decree was 
parsed. The properties were to be held in equal 
shares and the decree reserved liberty to the par- 
ties to applyTor partition as occasions arose. On 
fresh suit for partition of the properties held m 


PARTITION 

equal shares along with some other property ; 
Held that the liberty reserved would not enable 
ihe plaintiff to apply foe partition of the properties 
when there was no order in the decree itself for 
such partition. “ The liberty to apply '* did not 
empower the Court ti deal with matters outside 
the scope of the order. (Chatter jea and Pearson , 
JJ .) Hanses war Pal v. Bepin Behary Pal. 

(1922) CaL 197. 

Compromise with some defendants — 

Dismissal of suit— Right of other defendants to 
continue the suit. 

It is the right of every defendant in a partition 
suit to ask to have his own share divided off and 
given to him and he is qua his claim to a share on 
partition in the position of a plaintiff. But this 
principle does not apply to cases where it is 
found as a preliminary point that plaintiff is not 
entitled to any share. 31 Bom, 271 foil, Hence 
where m the course of a partition suit, a com- 
promise was arrived at with some defendants and 
the compromise petition stated that in conse- 
quence of a release deed executed by plff's mother, 
he was not entitled to a share at all, ihe other 
defendants were not entitled to proceed with the 
suit qua their shares. ( Raymand t A J. C.) 
Choithram Manghammal v. Lalchand. 

15 S. L. R. 195 : 66 I. C. 808. 

Co-owners — Who are. 

A partition can be effected only as between co 
owners. By co-owners is meant either joint tenants 
in common or co- parceners, all of whom must at 
the date of the partition have a legal interest 
in the property partitioned. ( Mating Kw t J) Po 
Maung V. Anug Din. 1 Bur. L. J. 26. 

— Co -sharer s-Effect of partition*? arties to 

suit for partition— Mortgagee. 

Whatever may be or may have been the rights 
of the parties before the partition with regard to 
the portions of land which were going to be the 
subject matter of the partition the partition 
created new rights and it was under the partition 
that the suit lands were allotted to the plaintiffs 
and they became entitled to exclusive possession. 

81 P. R. 1911, foil, 

Only owners and co-sharers are necessary 
parties to a partition proceeding and a mortgagee 
has no claim to be made a party to it, 

2 P, R. 1918 Rev foil ( Abdul Raoof, J .) 
Mohammad Din v Muhammad. ’ 

3 lab. I J. 377 : 67 I. C. 425. 

Co-sharers — Lease of undivided land — 

Subsequent partition — Effect of— DisUnm&n 
between lease and mortgage 

Where subsequent to the creation of a lease over 
a portion of joint property in the exclusive 
occupation of one eosbarer with the consent of 
the othersi a partition is effected among the co- 
sharers whereby the property leased is allotted to 
another, the rights of the lessee are not in'fcny 
way affected. 1 C. W N. 62, foil. 

The difference between a lessee and amortize 
oTan undivided share in joint property (fihfffS^ad 
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PARTITION 

and tank) is that in the case of a lease followed by 
possession of the property demised the title of the 
lessee is complete, while in the case of a mortgage 
the land is merely hypothecated and no title 
thereto is perfected until the security is enforced. 
1 I. A oi 11 A. dist. {Richardson and Cuming, 
JJ .} Bainaddi Mandal v Kailas Chandra 
SARDAR 35 C I. J. 166 • 64 I, C 448, 


Decree — Assignment of — Rights of pur 

chaser . 

Where an assignee of a partition decree exe- 
cutes it and obtains possession of the property he 
has a good title to the property partitioned and 
does not require a conveyance for perfecting his 
title, 3 C- W. N. 30 dis, [Pratt, J.) Ma Tha v 
MaUNG Po Thin 1 Bur. L, J, 130. 

Easements— Right to— Implied grant to 

the several coparceners See Easements Act 
Ss. 7 AND 13. 36 C.L. J 406. 


Equities — Transfer of undivided — 

Shares to different persons — Prior transfer of 
Specific plots-— Mode of allotment. 

Where separate rights created i(n favour of dif- 
ferent persons can ail be exercised without en- 
croaching upon each other they must be treated 
as lelating to different portions of the property. 
The owner of certain property mortgaged an un- 
divided half share in it to A, who subsequently 
foreclosed the mortgage and became the owner. 
Subsequently the remaining half share was sold 
to B. It was found as a Tact that prior to the 
mortgage the owner had sold certain plots of land 
but th»s was not known to A or B On a questi on 
arising at a partition between A and B it was 
held that the plots so sold should be allotted to 
B*s share of the property. { Daniels , A. J. C) 
Qazi Waliul Haq v . Mt. Biggan. 

9 0. L. J. 355 : 68 I C. 977- 

— If can be effected orally. See Evidence 

Act S. 9 U 1 Bur, L. J. 111. 


Minor — when bound — Bonaftde allot- 
ment— Full knowledge of fact s—guardian’s act 
when binding . 

Though a partition can be entered into during 
the minority of some of the members of a joint 
Hifidu family, it is open to the minor members to 
show that the partition was unfair or prejudicial 
to their interest and therefore not binding on 
them* In the case of a co owner who is only 
interested along with a minor in one or more 
items of property, when division is effected, such 
division must be a fair one and not prejudicial 
the interests of the minor. Wherever an adult 
deals with a minor through the minor’s 
WWpjMjjr jfc is h is- duty to see that the transaction 
that the minor is not prejudiced 
n\ #f$f act or omission on his part. The 

duty is all the greater when the minor’s guardian 
is | widow, having no independent advice 

knows everything about 


PARTITION 

the property. [Spencer and Devadoss, JJ ) PaUa- 
masivam Pi l lai v . Meenakshisundaram PillAi, 
16 L. W. 721 : (1922) M W. N. 732. 

Parties to suit— co^skarcrs— Transfer of 

a share , if necessary . 

The transferee from one of several co-sharers 
can bring a suit for partition without his implea- 
ding his transferor, though the latter may be a 
proper party. [Coutts and Das , JJ.) Nandkesh- 
WAR MlSRA V . SUDARSHAN. 68 1. C, 804, 

Parties — Persons interested — Effect of 

partition 

Persons holding interests in a village of a nature 
subordinate to the interests which is the subject of 
the partition cannot be ejected on the ground 
that the land in tbeir occupation has been allotted 
to a different co-sharer at the partition, A party 
is not necessarily entitled to actual possession of 
every land allotted to him in a partition proceed- 
ing. [IVaztr Hasan, A. J C) Liaqt Husains. 
Narotam Das. 4 0 P, I. R. (J. C.) 1 : 

65 I. 0. 780, 

Plaintiff's want of title to share — * 

Defendants claim to share , 

Although it is the right of every defendant m a 
partit on suit to ask to have his own share divid- 
ed off and given to him and he is qua his claim to 
a share on partition in the position of a plaintiff, 
yet where the case of the plaintiff fails on the 
ground that he has no right to a share at all and 
that a suit for partition is not maintainable at his 
instance, the reason of the rule fads to apply, and 
there is no suit for partition and consequently for 
determining the defendant’s share. The maximum 
applicable is "cessanie ratione , cessat ipsa lex ”, 

( Raymond , AJ.C.) Chaithram Manghanmalv, 
LachanD, (1922) Sindh 4 

Principle underlying . 

The principle of partit’ou is that, if a property 
can be partitioned without destroying the intrinsic 
value of the whole property or of the shares, such 
partition ought to be made. If on the contrary 
no partition can be made without destroying the 
intrinsic value, then a money compensation should 
he given instead of the share, wbxh would fall to 
the plaintiff by partition. A claim by a co owner 
to partition can not ordinarily be resisted* 

( Saunders , J, C.) Hardandas Paladroy v t Sun- 
der. (1 922) IF. B, 4 : 4 V B. R (1921) 57 : 

641. 0 949, 

* Proceedings — Entries in — Binding 

naiuit of— Effect of . 

The ruie that partition proceedings are binding 
upon the parties does not depend only upon the 
consideration that any alteration will affect the 
value of the shares, but also on the principle 
of res judicata that there should be a determina- 
tion of litigation. In partition all land is brought 
into hotchpot and, if any co-sharer clauiis any 
proprietary right or right of severalty, he must 
assert his rights. The result of a partition the 
same as if a decree defining the rights of parties 
ha# been, given inter partes. A .mistake apparent 
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upon the face of the record can be corrected :f it 
does not injure any of the parbes. But a party 
cannot be allowed to sleep on his rights during 
partition and then ignore the result to assert them 
as if the matter was res-integra {Hopkins, S. M . 
and Fremantle, J M.) Mohan Singh v t Bhola 

4 U. P. L. R. (B. R.) 25. 

- Right to — Coshare) s Inconvenience*-* 

Party wall and Stau case . 

The inconvenience and difficulty of partitioning 
the subject matter is no answer to a claim for 
partition by a co-owner It is open to a court to 
order partition of a stair case and party wall in a 
proper case 10 C 675, 13 C. L J. 322, 7 Bom L. 
R. 482 36 B, 275 Ref. (, Banerj f J.) Rahmatullah 
v. Dharam Singh 20 A. L. j. 90 

L, R. 3 A 93 ■ 64 I C, 948 (1922) All. 185. 

Settlement entry — Decision of civil court 

— Partition on basis of settlement entry — Appli- 
cation for correction of entry . 

On an application by the proprietors of a patti 
for the correction of the khewat it was found that 
the entry was the same as at the settlement that 
the Civil Court decree hearing that entry was 
never brought to the Revenue Court for correc- 
tion of the papers and that the applicant’s pre- 
decessor in interest was a party to the partition 
and had an opportunity of claiming proprietary 
rights in the land, Held that the application was j 
• not sustainable, ( Burn S M, and Pearson , J. M. ( 
RataN Lal v, Birjkishore, 

I. R. 3 A. 461 (Rev.) 

Suit for — Essentials of action. 

In order to succeed in a partition action there 
must be not only unity of title but also unity of 
possession. (Contis and Da$,JJ .) Nandkeshewar 
Misra v. Sudarshan. 68 X. C. 804. 

S m f f or — Parties — Maintenance holdci 

if a necessary par tv —Mother. 

In a suit for partition of joint property all the 
shareholders must be represented before the 
court , Rut a person who has no present interest 
in the property but who would become entitled to 
a share in lieu of maintenance is dot a necessary 
party. {Mookerjee and Chotzner , JJ.) Jadu Nath 
Sarkar v. Haran Chandra Sarkar. 

36 C. J. 217. 

Suit for— Reliefs to be claimed — Separate 

suit for accounts for anterior period— Not allowed. 

When a person files a suit for partition of 
certain properties he must Include therein all the 
claims he has at that time relating to the subject 
matter of the suit. A subsequent suit for accounts 
Telating to a period prior to the partition will 
not lie. (Macleod, C. J. and Coyajee, J.) Vishnu 
l^ORESWAR DABHOLKAR V, GANGADHAR GaNESH 
DXBKOLKar. 46 Bom. 823 : 24 Bom. I. R. 302 : 

(1922) Bom, 9 (1). 

— <§ m t for— What properties to be includ- 
ed*— Decision on questions of disputed title — 
Parties to the suit. 


PARTITION ACT, S. 4. 

In a suit for partition, it is incumbent upon the 
Court, before the preliminary decree is made, to 
determine whether the property included in the 
suit are the joint p-operties as alleged, of the 
parties to the litigation, It is not the law that a 
question cannot be raised and tried in a partition 
suit unless its solution interests each of the par- 
ties to the litigation. A suit for parti ion may 
and does often involve the investigation of dis- 
puted questions of ti.le, and an attempt to avoid 
them can only lead to needless multiplicity of liti- 
gation. The Court has ample authority to direct 
the successive trial of the issues separately affec- 
ting different defendants and even to record inter- 
locutory judgments thereon to be made the basis 
of the final Judgment at the conclusion of the 
whole case. 

There is no reason why deputed questions of 
title should not be decided in the course of a suit 
for partition of joint properties The court which 
is one of general jurisdiction- administering both 
legal and equitable remedies may determine 
issues of title, investigate disputes between par- 
ties claiming the same share, and then proceed 
with the partition so as to dispose of the whole 
controversy between them. Where there is con- 
flicting claim to share in the land under the same 
right under which partition is sought the deter- 
mination of the conflict is incidental to the parti- 
tion and cannot be avoided before the partition is 
directed. ( Mookerjee and Cuming, JJ) Anna- 
purna DeBYA V . GOL4PMANI DEBYA, 

35 C. L J. 530 : (1922) Cal 307 : 68 I C. 482. 

PARTITION ACT, (IV of 1893) $. 2— Inconveni- 
ence — Remedy . 

If a decree for partition is found to cause undue 
inconvenience it is open to either party to apply 
for its modification by the application of the Par- 
tition Act. ( Saunders /, C.) Hardandas Pala- 
droy v. Sunder (1922) TJ, B. 4 : 

4 IT. B. R. (1921) 57 : 64 I C 949, 

S. 2 — Co’Owners-Partition decree— In- 

co nvenie nee — Procedu re. 

If any party to a decree for partition finds it 
inconvenient in actual practice it is open to him 
to apply under S. 2 of the Act. ( Banerji y J.) 
Rahamatullah v. Dharam Singh. 

20 A. L. J. 90 : I. R. 3 A. 93 : 64 1. (?. 948 : 

<1922) AH. m < 

— — Ss, 2 and 9 -Order for partition and sale 
— Order for sale of item set apart for the share 
of one of the parties. 

If in a suit for partition there are two parcels 
of land one capable of partition and the other not 
so capable, the court can order the sale of thq 
latter. But an older directing the sale of pnp of 
the allotments obtained after partition is not 
within S. 2 or S. 9 of the Partition Act. (Mooker- 
jee and Chotzner , JJ.) Jadunath Sarkar v. 
Haran Chandra Sarkaf 36 C. £. J. 217. 

S. 2 — Partition gf house— Impractica- 
bility— Power to auction, See (1921) Dig. God, 
870, Ganda Ram v Sonayya Ram. 66 I. 

S. 4 — Option , when to be exercised— r 

Whether it is taken away , * ’ ’ » 4 1 ' 
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PARTNERSHIP. 


A preliminary decree was passed in a partition 
suit declaring defendants 3 and 5 to be entitled 
to buy plaintiff*, share or allow his s^are to be 
divided. Defendants 3 and 5 appealed and plain- 
tiff filed a cross-objection to the effect that the 
option to purchase could not be legally restricted 
to defendants 3 and 5. This cross-objection was 
not pressed. In the trial Court after thi* 
the first defendant who was admittedly owner of 
half share was given option to purchase on hrs 
application . — Held that the preliminary decree 
in the suit could not take away from defendant 
No 1 the option of purchase which was given to 
him under S. 4 of the Partition Act of 1893. 12 
C, L. J. 525 and 45 Cal. 873 followed. 

. The fact that the objection taken by the plain- 
tiff in appeal was dismissed is of no assistance to 
the defendants 3 to 5. ( Newbould and Pant on » 
/J.) Kirodj Naratn Basu v. Mrinalini Dapi 

11922} Cal. 129. 

— S. 4 — Partition of dwelling house — 
Transferee from co sinrer- Value of — Share— • 
Pavment of See (1921) Dig. Col 870 Khanderao 
Dattatrayya v Balkrishna. 

46 Bom. 341 : 64 I. C, 917 : (1922) Bom. 121, 

PARTNERSHIP — Accounts — Death of part- 
ner 'Continuation of business — Representatives 
of deceased partner- Right of. See (1921) Dig, 
Col. 870. Mahomed Kamil v Hedayatulla 

48 Cal. 906 : 26 C. W, N. 463 • (1922) Cal. 122 * 

64 I. C. 861. 

' Accounts— Suit for — Suit for partial 

Settlement of accounts when maintainable . 

In regard to suits by one partner against 
another for a partial account, the general rule as 
applied in India is that if the account is sought in 
respect of a matter which though arising out of 
partnership business or connected with it does 
not involve the taking of general accounts, the 
Court will as a rule give the relief anplied 
for. It will be for the Court to determine under 
what circumstances it will be equitable to order a 
partial account having regard to the rights of the 
parties under the contract. There is no rule of 
law that a partial account can be ordered only 
under exceptional circumstances. 32 M. 176* 1 A. 
L, J. 24 Rel. 

Where accounts had been rendered properly 
up to a certain date during the course of the 
partnership a suit for accounts of the rest of the 
period would be. (Abdul Raoof and Campbell , 
JJ) Harji Mal Mela Ram v Kirpa Ram Brij 
hku 2 lah. 351 : 66 I. C. 478 * (1922) la h. 195 


Minor— Presumption of benefit Transac- 

! toons m the usual course of business. See Minor 

25 0. C. 6. 

Suit fot accounts bai red — Assets realized 

la tei — Sui t for share— If barred. 

Where a «uit by a partner for general account 
1 is barred, and afterwards a particular asset is 
received by the other partners, a suit for a share 
| in the same is likewise hatred. (1871) 5 H. L, 
i 656 explained. (Lord PJnlhmoie). Gopala 
; Chetty v, Vi jaya Raghavachariar. 

45 Mad. 378 *48 X 1.1 305 : 
30 M. L T 283 : (F C.) 16 L W 200 : 
(1922) M. W. N. 386 : 26 C. W N. 977 : 
I. R 3 P C. 165 : (1922) P, C. 115 : 
20 A, I J, 862 : 24 Bom. L. R, 1197 • 
36 C. I J. 308 : 49 I. A. 181 (P C.) 

Property of— Right of partners to 

dispose of — Rights of — Creditors See Contract 
Act, S. 262. 64 I. C. 719. 

Rights ->i partners — Rival business— 

Startingof. See (1921) Dig. Col^ 872 Pulin 
Bihar i Roy i\ Mahendrachandra Ghosal. 

67 I. C. 10 

— ,, . - Suit — In teres t. 

Interest is not unially allowed in partnership 
suits except on sums advanced in excess of the 
capital agreed to be contributed. ( Scott Smith and 
Abdul Raoof t J/.) Mt, Ram Piari v. Sultan 
Baksh. 3 Lah. 382. « 

Suit m the name of — Suit by one of the 

partners— Maintainability , 

It is competent to one of the partners to bring 
a suit in the name of the partnership and it is not 
necessary that all the partners should have been 
named in the plaint as plaintiffs or should have 
signed the plaint. ( Dhobjey A,J,C) Shriram 
Shankerlal v Madho Patil. 68 I. C. 425 (1), 

Suit— Parties— Suit for the recovery ot 

a debt due to the pai tnership . 

As a general rule all the members of a partner- 
ship firm ought to be joined as plaintiffs in a suit 
in respect of a transaction with a partnership. It 
is not open to the surviving partners alone t 0 see 
for recovery of a debt due to the firm. (Aylmg, 
JJ MUTHAYYA CHETTY v. SOMASUNDARAM 
Chetty. 16 1. W. 527 : 68 I. C. 927 


Authority of partner — Negotiable 

instruments— Power to execute ; 

In the case of partnerships, not of a mercantile 
character there is no implied authority in one 
partner to bind the cithers by negotiable instru- 
ments. Express authority is necessary for that 
purpose. 10 L. B. R. 321 ; 39 B. 261 ; 40 M. 727 
{Robinson, C. J. and Duckworth, J.) Maun'g 
Bh» My a Dawood and Co. 66 I. C. 584. 

'7*~. ~ LoaM—Partner advancing money in 

S52L, 8hare ' of the capital — Right to 
’lf { ° r .I ecov ery o£the money extent 

T rtners - S£e ^°iTm 


r — l~— S ? rety bond f° r managing partner — 
Liability for loss— Onus of proving loss . 

Were a surety bond was executed on behalf of 
the managing member of a partnership, whereby 
losses arising m the business should be deducted 
from the security money : Held , the onus was on 
the other partners to show that loss- had occurr- 
ed. (Abdul Raoof and Harrison, J J.) Kanshi 
Ram v. Mt. Haro, 4 Xah L. j. 214. 

(19 22) lah. 235. 


~ ‘ “Test of Creditors jointly advancing 
money to another Right to a share of the profits 
No relation of partners inter se. See Companies 
ACT ‘ S * 4 * 05 I, U $68, 
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PAET PERFORMANCE — Doctrine of — AppU- 
cabil’ty — Suit for joint possession on declaration 
of title as heir of last owner— PIff. if can ques- 
tion unregistered transfer by last owner. See 
(1921) Dig. Col. 873 Meher Ali Khan v. Ski 
mati Aroatunnessa Bibi 67 I C, 167. 

Dcctrme of — Applicability of — Unregis- 
tered lease— Delivery of possession— Effect oi — 
Specifics vperiormance See Regn. Act, Ss. 17 (1) 
(d) AND 49. 26 C. W, N. 329 

PATENTS ACT (II of 1911) S 38 —Registration of 
Patent — User of design before — Neiv or original 
design , 

Where the designs in question had been in use 
in the locahty from long before the date when 
the registration of the 5 ’ patent was applied for by 
the plaintiff and it is not possible to say that those 
designs were new or original, the plaintiff is not 
entitled to the protection under the Patents Act 
A combination of materials would not be entitled 
to protection unless it was a combination of a 
character which involved the exeicise of any 
special inventive power or had some originality 
about it. (Kanhaiyalal and Sulaiman , j J ) Ram 
Sahai v Angnoo. L. R. 3 A. 513 : (1922) A. 496. 

PATNA — High Court .Rules— R. 45 E. f Ch XI 
VoL I — Vakalatnama 

The mere s’gning by the pleader of the 
Vakalatnama with the word 4 received’ with- 
out date, without any indication as to the party 
from whom he received or without any certificate 
that he was satisfied that the person from whom 
he received it was the party himself or a servant 
or relation or agent is irregular. ( Miller , C, J . 
Mulhck and Jivala Prasad , 7/,) Bammali Das. 

(1922) P. 608 (2). 

Ch II, Rr. 13 and 16— Appeals— Pre- 
sentation to Registrar— Long Vacation — Pre- 
sentation of appeals to Assistant Registiar — Not 
proper ^-Absence of Registrar— Presentation to 
be made to Judge sitting for vacation. See 
Court Fees Act, (Bihar & Orissa Amendment 
Act II of 1922) S 1 (1922) Pat. 365. 

PATNI — Decree for rent — Purchaser of 
patnidar' s right, and title after decree , if per- 
sonally liable — Property passing into the hands 
of third person. 

Where a person purchased the right, title and 
interest of the patmdar of a patni mahal after 
a decree for rent had been passed against the 
putmdar, Held : the purchaser is not personally 
liable for the decree if the property passes out of 
his hands to a third party before toe institution 
of the execution proceedings. For rent accruing 
due prior to the transfer, a transferee o' a tenure 
is not personally liable, ( Das and Ross, JJ.) 
lNDERCHAND BOTHRA V. SuRENDRA NARAIN 
Singh, (1922) P. 162 : 1 Pat 49 : 3 Pat. L. T. 318 . 

(1922) Pat. 137 : 66 I. C 711. 
PENAL"' CODE), S, 21 — Public J Servant — Tax 
collector of a municipality . 

The definition of public servant in S. 21, 1. P. 
C, includes a tax Collector in a Municipality. 
{Miller? C . J. and Ross , J.) Government 
advocate, Bihar and Orissa v a Ganga Prasad 
>•* 1 Pat. 433 . 3 Pat, L. T. 559 ; (1932) P. 532. 

Y— 56 


PENAL CODE S. 73. 

S 21(8 ) — Public servant — Agent of the 

Society for Prevention of Cruelty to Animals — 
Madras City Police A> t S. 53. 

An agent of the Society for the Prevention of 
Cruelty to Animals appointed a member of the 
Cuy Police under Act III of 1888 is a public ser- 
wmt within the meaning of S 21 (8) I. P. C 3 
C L. J. 475 ReK ( Wallace , J .) Nataraja Pillai 
In re , 16 L. W. 794 : 31 M L. T 369 (H, C ) 

S. 21 (10 ) — Public servant— PatwaH of 

a milage — Berar Land Revenue Code S, 15$ 

The patwari of a village entitled to collect 
cesses as if > hey were land revenue is a public 
servant. {Batten, J . C,) Local Government 
v* Madho Patwaki- 68 I. C, 157 * 23 Cr L J. 557. 

Ss 23 and 379 —Trespass by cattle — 

Seizures — Wrongful loss — Cattle Trespass Act 
S 22 

Where a cow is found trespassing on a field 
and doing damages to crops, it is no offence for 
the owner of the field to seize the cow and detain 
it for a period less than 24 hour° with promise to 
release the cow on a payment of compensation 
not exceeding ^ the pound charges which would 
have to be paid had the cow been impounded 
(Batten, J C.) Ram Rat an v. Emperor. 

23 Cr L. J, 511 : 68 I C. 47. 

-S. 24 — Wrongful loss — Wrongful gain — 

Need not be permanent but might be temporary. 
See Penal Code, Ss. 403 and 405. 68 I C. 157. 

Ss. 34 and 300— Excep 4 — Death caused 

as a result fe of injuries inflicted by four 
assailants — Liability. 

Where the death of the deceased was the 
result of the cumulative effect of the injuries 
caused by all the four assailants conjointly the 
case is within S. 34 of (he Penal Code and all 
of them are liable tor murder. 3 P. R 1919 (Cr.) 
foil. {Abdul Ra oof and Petman, JJ.) Allah 
Ditta v. Emperor, 4 Lah, L. J 277 : 

(1922) Lah. 260. 

S. 34 — Applicability of — Evidence of dis- 
tinct acts . 

In order to justify the application of S. 34 
evidence of some distinct act by the accused, 
which can be regarded as part of the Criminal 
j Act in question, must be required, ( Oldfield and 
Ramesam , JJ t ) Aydross v. Emperor. 

17 L, W 21 : (1922) M. W. N 800. 

-Ss 34, 395 and — Use of deadly weapons 

by some — Conviction of all, if legal. 

Where in the course of a commissmn of daco- 
ltv, some alone use deadly weapons, S, 34 applies 
to the case and all aie liable to conviction under 
S. 397. ( Brasher , J.) Dangar Khan v. Emperor, 
68 I. C, 817 : 23 Or L. J. 593, 

Ss. 59 and 304 (1) — Transportation for 

14 years by High Court — Enhancement of sen- 
tence— Power of High Court See (1921) Dig. Col. 
875. Sayyapureddi Chinnayya v . Emperor. 

30 H. L, T, 192 (P. C.) 

S 73— Solitary confinement— Practice. • 

Separate sentences of solitary confinement are 
not illegal, but as a matter of practice a sentence 
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PENAL CODE S 75, 

or more than 3 months’ solitary confinement 
should not be passed on a person convicted at 
one trial for more than one offence ( Brasher , J.) 
Dangar Khan v Emperor. 68 X. C 817 : 

23 Cr. L. X 593 

Ss, 75 and 511— Conviction under 

S. 511. I P.C — Applicability oi S. 75, See (1921) 
Dig. Col, 876 Emperor v, Banne, 

64 I, C. 142 : 22 Cr. L , X. 750 

Ss. 97. 149 and 325— Private defence of 

property — Right exceeded ~~(J ulawful assembly — 
Grievous hurt, 

Wher it was found that six accused weie driv- 
ing their cattle and one of them exceeded the 
right of private defence with regard to property, 
all of them cannot be convicted of being 
members of an unlawful assembly. The actual 
assailant could be convicted of grievous hurt. 26 
P. R. 1914 Cr toll. [Shadi Lai , JJ,\ Ahmad v 
Emperor 23 Cr. L X 249 66 I. C 185 

-Ss 97, 99 and 100— Private defence — 

Evidence of. not to be ignored though accused 
set up another defence, See (1921) Dig Col, 877 I 
Ghulam Rasul v. Emperor. 

4 P L. E 1922. 

'S. 99 — Right of private defence — 

Extent of shooting after retreat — Offence 
Where there were two rival factionsin a village 
and while one of the factions was taking certain 
cattle to the pound it was beset by the othei fac- 
tion which was armed with lathis and a gun, the 
former faction is justified in repelling the attack, 
if necessary, by the causing of death of the assail- 
ants. Where, however, the assailants retreat 
and subsequently one of them is shot dead by a 
member of the attacked party, the latter become 
members of an unlawful assembly and are guilty 
of the offence of culpable homicide. ( Lindsay 
and Sulaiman , JJ.) Nanku Khan v . Emperor. 

L E 3 A. 20 (Cr.) 

— s. 100 —Right of pnvait defence— Ex- 

tent of— No offence against person but against 
property , 

The burden of proving the exigence of circum- 
stances bringing the case within any of the 
general exceptions in the Indian Penal Code rests 
upon the accused. S 100. 1. P C. gives the right 
oi private defence of the body only against actual 
assistants. It does not authorise the killing or 
causing of hurt to persons who may in the future 
when reinforced by others become assailants. 
The right arises only on the occurrence of an 
offence, or of an attempt to commit an offence, 
and as soon as a reasonable apprehension of 
danger to the body arises irom an attempt or 
threat to commit the offence though the offence 
may not have been committed. {Scott Smith and 
Broadway, JJ.) Naraindas i. Emperor. 

3 Lah 144 : 4 Lah. L. X. 91 ; (1922)Lali. 1 : 

68 1. C. 113: 23 Cr. L. X. 513. 

— :%! *39 and 120 B.— Sanction— Con- 
^ i 0n& V* pursuance of— Joint trial. 
where the allegations of the prosecution sup- 
port a case of ^conspiracy to forge documents, 
lor which sauctHH* ifc required, it dees not follow 
the absence hi such sanction, offences for 


PENAL CODE S. 121 

j which no sanction is required by law should not 
I be tried. 42 Cal. 957 folld. 

* Where the accused were chaiged with the 
j offence of conspiracy and acts of cheating were 

set out in the charge as acts done m pursuance 
thereci, t is open to the prosecution to prove such 

• acts m order that from them the existence of the 
conspiracy should be interred* 

I When once a charge ot conspiracy is iramed, 

| anything done in pursuance of the conspiracy 
| forms part of the same transaction and can be 
s tried at the trial for conspitacy. 
j The offence of abetment by way of conspiracy 
j does not require sanction, though criminal cons- 
j piracy itself requires it {Newbould and Stthru - 
» wardv, JJ.) Abdul Salim v. King-Emperor. 

35 C. L J. 279 : 69 I C. 145 
I 23 Cr. L. X. 657 : 49 Cal. 573 : (1922) Cal. 107 * 
f 26 C. W. N. 680 

Ss. 109. and 161 —Abetment— Illegal 

; gratification — Dismissal of prosecution— Offer of 
j bribe afterwards. See (1921) Dig. Col. 879 
! Shamsul Huq v. Emperor 64 I C. 369 

23 Cr. L X. 1 

S. 120 B — Criminal conspiracy — Sanc- 
tion— Acts done in pursuance of— Joint trial it 
bad See Penal Code, Ss, 109 and 120 B. 

49 Cal 573 : 35 C. L, J. 279 

S 121 — Wagtng war — Elements of 

A person who lakes part in an organised armed 
attack on the constituted authorities, that attack 
having for its object the subversion ot Bi it sh Kaj 
and the establishment of another Government, is 
guilty of the offence of waging war against the King 
under S. 121 I. P C. {Oldfield and Knshnan , JJ.) 
Kcnhi Kadir In re 

42 M. L. X 108 . (1922) M. W, N 71 
15 L. W 311 : 30 M. L. T. 125 : (1922) Mad 126 : 

65 I. C 859 . 23 Cr, L. X 203 

[ Ss. 121 and 124 A— Waging wat — 

Abetment— What constitutes — Incitement to 
violence— Speech of doubtful import— Benefit of 
doubt. 

Pa Shah A, J, C . So long as a man only 
tries to inflame feeling, to excite a state ot mind 
he is not guiltv of anything more than sedition. 
It is only when he definitely and clearly incites 
to action that he is guilty of instigating and 
therefore abetting the waging of war 34 B. 394 
foil. It is not essential that as a result of the 
abetment the war should be waged in fact. But 
the main purpose of the instigation should be the 
waging of war. It should not be merely a 
remote and incidental purpose, but the thing 
principally aimed at by the instigator. The mere 
lact that a person may try to do it in an indirect 
and disguised manner would not be sufficient to 
save him from the operation of the section ; 
but the court ought to be satisfied that he has 
instigated the waging of war (i. e.) the use of 
violence tor the purpose o± effecting innovations 
ot a general and public nature. 

Per Crump , J * Instigation is the active sugges- 
tion or stimulation ot another to do an act and the 
act contemplated by S. 121 1 P. C is the waging 
of war. Waging of war is the attempt to accom- 
plish by violence any purpose of a pubKc nature. 
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Where m order to establish a republic in this 
country the accused actively suggested to his 
audience that they should use violence or stimu- 
lated them to use violence to achieve that 
purpose he is guilty under S, 121, I, P, C, But 
whereupon the worst construction of the speech 
it merely amounts to a prophecy or even a threat 
that violence may be necessary m future it does 
not constitute an offence under S 21 I P, C. 
{Shah, A. C, J. and Crump , J) Emperor v 
Hasrat Mohani, 

24 Bom, L. R. 885 : (1922) Bom. 284. 

S. 141 —Common object-* Resistance to 

execution of law — Overt act. 

Where a person is charged with conti avemng 
an Older of the Superintendant of Police pro- 
hibiting the collection of an assembly without a 
license, overt act must be proved to show resis- 
tance under S. 141 I. P. C, Mere words when 
there is no intention of carrying them into 
effect will not be sufficient. [Mulhck Contis and 
Das , JJ.) Emperor v. Abdul Hamid* 

3 Pat I T 585 : 4 V P. L. R, (Pat ) 79 
(1922) Pat 274: 68 I. C. 945: 23 Cr. L J 625. (E B.) 

Ss. 141 and 147 — Unlawful assembly — 

Easement or customary right — Person having 
a right — Want of actual enjoyment — Effect of - 

No person can have <t right to prevent by force 
another person dealing with ins own land merely 
because he may have some right of easement 
or customary right over a portion of that land ol 
which right he was not at the time in actual 
enjoyment. ( Ashworth . A.J.C.) Lila v Emperor. 

9 0. L. J. 291 

4 U, P, I R, (0 C ) 74 : (1922) Oudh. 228, 

Ss. 145 and 141 — Offence undei — 

Elements of— Evidence. 

To constitute an offence under S 145 of the 
Penal Code, it is necessary that the prosecution 
should establish that there was an assemblage of 
at least five persons ; that the object of the meeting 
was any of the five objects mentioned in sec' ion 
141, I.P.C., that the accused shared that object with 
at least four others of the meeting; that the accused 
intentionally joined the meeting having knowledge 
of the meeting, or he continued therein after ha\ mg 
had that knowledge, that such command to 
disperse was in the manner prescribed by law ; 
that accused joined or continued in such unlawful 
assembly after it had been commanded to disperse; 
and that he did so knowing that it had been 
commanded to disperse. (Moii Sagar , J.) 
Girdhara Singh v. Emperor. 

3 Lah. L. J. 529 : 4 U P. L. R (Lah.) 11 * 
21 P L. R. 1922 * (1922) Lah 135 : 

64 1. C. 373 • 23 Cr. L Jf. 5 

8s. 147 and 333 —Assault — Rioting -Ob- 
structing public servant— Se per ate convict ion 
and sentence . • 

Seven men were convicted under Ss. 147, 149 
and 333 and 149, and 225 L P. C. There was a 
5sgK>*$aneous attack on the police without any 
preooncerted object and a prisoner m police 
embody escaped as a result of the attack. Held, 


PENAL CODE S. 147. 

that the conviction under S, 147 I. P. C could 
not stand. ( Haiti son , /.) Kallu v* Emperor, 

4 Lah. L J. 448 : (1922) Lah. 31 : 67 X. C 721 * 
4 TJ P. L. R (Lah.) 95 

S. 147— Object of assembly to rescue a 

person — If an offence . 

Where the object of the accused who had been 
charged with being members ot an unlawful 
assembly was to rescue a person who was being 
assaulted and in the course cf rescuing him 
grievous hurt was caused, the assembly does not 
become an unlawful assembly. {Jwala Prasad , 
and Ross, jj ) Ambika Singh v Emperor 

1 Pat. 212 : (1922) P. 498. 

*Ss. 147 and 366“ Offences under — Sepa- 
rate offences 

Where it was proved that the accused carried 
away a woman not merely to bring pressure on 
her mother but also to many her against her will 
they are guilty under S. 366, I. P. C. It was a 
necessary ingredient for completion of the 
offence under S. 366, I P C- to use force and a 
separate sentence under S. 147 l P.C is not 
justified 4 P R. 1901 Cr foil. ( Abdul Qnadir , 
/.) Khizar v. Emperor 4 Lah L. J. 322 * 

(1922) Lah. 410. 

Ss 147 and 355— Offence under — Same 

transaction — Separate sentence — Illegal , 

One K. was found guilty by a panchayat, ot 
having enticed away a married woman, and was 
sentenced to pay a fine or in default to have hts 
face blackened and to ride round the village. The 
accused executed the sentence against K’s will 
and he was found guilty of offences under 
Ss 147, 342 and 504 I. |P. C. and a separate sen- 
tence was passed under each section. Held 
that the offence commuted by the accused was 
only one offence, viz., that of carrying out the 
sentence of the panchayat and the several con- 
victions were wrong ( Hatnson , /) Karam 
Singh v Emperor. 67 I. C. 729 * 23 Cr. L. J. 457. 

Ss, 147 and 448 — Rioting — Chat ge 

against nine accused — Criminal trespass — No 
case against five of the accused — Effect of 

Where nine accused are charged with rioting 
and bouse trespass and five of them are found to 
have had no common obj*ect, the conviction of 
the rest for rioting is unsustainable. ( Ramesatn , 
J ) Sinnaswami Mudali In re. 16 L. W. 526. 

S. 147 — Rioting — Conviction — 

Common object — Difference in — Conviction if 
legal . 

Wheie six persons were charged and convicted 
of an offence under S. 147 I P, C., the common 
object stated by the prosecution was the assault on 
the complainant. The Magistrate found that three 
of the accused went to assault the complainant 
while the other three went to take away bis cattle. 
Held , that on the findings of the Magistrate there 
was no common object shaied by five persons so 
as to constitute an offence under S 147 I. P. C. 
and that the conviction under that section must 
fail as regards all the accused. (Walmsley and 
Suhrawardy , JJ ) Aminulla v. Emperor 
26 G. W. N. 536 . 35 G L X. 353 . {X93j8f Gal 19 X. 
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PENAL CODE S. 182 


3 147 — Scope of 

Where the pe'itioner though outwardly pre- 
tendiug to try to pacify the mob, in reality inched 
the mab and took part in the doings of the mob 
to overawe the Government servants by attacking 
them and to cause loss to Government property 
without provocation ; Held , that he commuted an 
offence under S. 147 thsugh he personally did no 
violence (Mulhdt J.) Gadadhar Bhag4.ru v 
King Emperor. (1922) P, 311. 

Ss. 147 and 325 — Separate sentences for 

riot and hurt 4 

Separate sentences for the offences of rioting 
and grievous hurt cannot legally be imposed 
upon a member of an unlawful assembly, where 
the offence ot rioting was not itself complete 
until tae grievous hurt was actually inflicted that 
is to say, where the causing of the hurt was 
itseli the torm of force or violence which con* 
stituted the offence of rioting, {Campbell J,} 
Bishua v. Emperor, (1922) Lah 405> 


2. 147 — Unlawful assembly — Decree of 

civtl court — Delivering of symbolical possession 
— Judgment debtoi a trespasser — Assertion of 
title by force — If an offence 

Where in pursuance of a decree of court, the 
decree holder was put in symbolical possession of 
property under O, 2 1 R. 85 C. P. Code, the judg 
ment -debtor theieaf ter is only a trespasser, and 
in taking possession of the property and ousting 
the judgment-debtor by force, the decree-holder 
does not commit an offence under S. 147, I. P C. 
(Jwala Prasad and Coutis, JJ.) Ram Kishna 
Singh v. Emperor. 3 Pat L T. 335 * 

(1922) P. 197 : 66 I. C. 817 . 23 Cr. L. J. 321. 

S. 147 — Unlawful assembly— Rioting— 

Common object — Liability o f members. 

A person who is tbe leader of an unlawful 
assembly whose common object is to assault 
passers by commits the offence of rioting punish- 
able under S. 147 of the Penal Code. ( Macleod , 
C. J. and Shah, J) Emperor v. Suj^talli 
Neamatalli. 24 Bom. L. B. 110 : 

66 I. C. 192 : 23 Cr, L. J 256. 

““7 S, 149 — Offence under special acts if 

within the section. 

The definition of “offence” m S 149 I. p C 
does not cover offences under special Acts.* <CHd- 
field and Ramesam „ //.) Aydross v. . Emperor 
17 L. W. 21 : (1922) M. W. N. 800. 


S. 151— Offence under— Essentials of 

On a charge under S. 151 of the Indiar 
Penal Code it is not sufficient to establish meielj 
that in the opinion of the Magistrate, who orderec 
the particular assembly to disperse, sucf 
assembly was likely to cause a disturbance of th< 
public peace it is necessary to establish by evidence 
to the satisfaction nf the Court that the assembb 
was in fact likely to cause such disturbance. 

1667 Ref. {Mott Sagar,J.) Girdara Singh 
c AiHwos. 3 Lah. L, 3. 529 : 

i i". E ‘ 11 •' 64 X. C. 373 : 

33 Cr. i, J. 5 : 21 p. £. a. 19a3 . ( 19a2 ) Lah 13g 


~ 8 *; 116 — Offer of bribe to publte 

of offence. 


The accused in the coutse of a conversation 
with the Municipal Commissioner of Bombay, 
after thanking him on behalf of his cousin for 
some departmental concessions shown to him by 
the Commissioner said “my cousin wishes to give 
you Rs. 5,000/’ On his being prosecuted. under 
Ss. 116 and 161 I. P. C, held, under the circum- 
stances . there was no offer of a bribe, or any 
instigation to the Commissioner to do anything 
forbidden by S. 161. S 

Per Macleod , C, J .—To bribe or attempt to 
bribe a public servant is only punishable under 
the I. P. C. as an abetment of the substantive 
offence of a public servant accepting or attempt- 
ing to obtain an illegal gratification. 

Illustratiion (a) to S. 116 is only an example of 
abetment of an offence under S. 161. There are 
many other ways of instigating a public servant 
to commit an offence under S. 161. besides by 
means of a direct offer of a bribe 
The words used in conversation, did not 
legally amount to an offer— But they did indicate 
a state of mind in the cousin which could result 
in bribery. The distinction between an offer and 
an invitation lor offers to be made" is well re- 
cognised in the law of contracts and there is no 
reason why the same distinction should not apply 
in criminal law. ‘ ' 

A person is said to instigate another to an act 
when he actively suggests or stimulates him to 
the act by any means or language direct or in- 
direct, whether it takes the form of express 
solicitation or of hints, insinuation or encourage- 
ment & 

Per Shah, J. Where the inference suggested by 
what happend is equivocal and where the expla- 
nation put forward by the accused is reasonably 
possible, the theory of innocence cannot be said 
to have been sufficiently negatived by the pro- 
secution. ( Mncleod , C J and Shah, J .) Emperor 
v * Amiruddin Salebhoy Tyabjee. 

24 Bom. L B. 534 : 67 I. C 818 ‘ 23 Cr, L. J. 466. 

~ S, 174 Disobedience to summons — 
Non-attendance on account of illness— Sufficient 
excuse . 

The fact that a person is so incapacitated by 
illness as to be obliged to give up his ordinary 
avocations would be a sufficient excuse for him 
not to attend a Court in obedience to a summons. 

It is not necessary that he should have been so 
dangerously ill that he could not move. (Ryves 
J •) Bohra Birbu* v . Emperor. 

20 A. I J 192 : I. E 3A 65 (Cr) : (19221 A. 82 : 

65 I. C. 864; 23 Cr L J. 208. 


— **^—Ksjjc.ii.Lc-unaer — veroai order — 
Disobcdtence to, 

Disobedience to a verbal order of a cantonment 
magistrate to attend does not constitute an offence 
under $, 174 I. P. C. in the absence of proof that 
the order issued by the Magistrate was issued in 
his capacity as magistrate or that he was legally 
empowered to issue such order {Abdul Quadir 
J,) Ram Chand v . Emprror 23 Ci, L, J, 230 : 

66 I. 0, 70! 


— -s. 182— Applicability of— Report of as- 

sault and obstruction— Subsequent withdrawal. 
See (1921) Dig, Col, 882 Ali Ahmad v . Emperor, 
2 P f L. B. 1922 : (1922) Lah 313, 
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—8. 182 — False mfoi maiton — Burden of 

proof — Belief m truth of information. 

On a prosecution for an offence under S. 182, 

I P. C. the mere fact that the information was 
shown to be false does not throw the burden of 
proof on the accused that when he gave the m- 
iormat’On he believed it to be true. It is mcum 
bent on the prosecution to show that the only 
reasonable inference was that he must have 
known or believed it to be false. {Simpson, A. 
/. C,) Gaya Barhai v. Emperor. 

9 0 L J, 342 : 4 V. P. L. R (0. C.) 81 . 

69 I. C. 81 : 23 Cr. I J 641 

— -S. 182 — Giving false information to 

Police— Subsequent proceedings under Ss. 379 
and 411. 

Where the accused gave false information to 
the police that his horse was stolen when in fact 
he himself had sold it and subsequently insutut 
ed proceedings under Ss # 379 and 411, Held : in 
making a report the accused clearly gave false 
information to the police which he knew to be 
false and he must have known that it was likely 
that he would' 1 thereby cause the police authori- 
ties, if they found the horse answering to this 
description, to take it from the possession of its 
rightful owner. On these facts an offence under 
S, 182 is clearly made out. ( Stuart , J .) Incua 
Ram v The King Emperor 44 All. 647 : 

(1922) All. 272 

Ss 182 and 211— Scope of— False chaige 

— False information — Offence. 

Where there have been Court proceedings in 
consequence of a report to the police, then S. 211 
is the appropriate section at any rate where the 
case is a series one. But this does not of necessity 
make a prosecution under S 182 illegal. 

7 M, H. C.R.5: 15 I* C. 992 : 34 A. 522 . 52 C 
180 : 5 C. W. N. 72 7 ; 29 I, C. 747 Ref (Higgin- 
botham, J.) Ma Saw Yin v- Emperor. 

11 L, B. E. 43 : 64 I, C 839 : 23 Cr. L J 55. 

— S. 188 — Essentials of — Disobedience of 

ord r under S. 144, Cr. P Code — Procedure to 
follow 

As it is essential for a prosecution under S. 188, 
Penal Code that the disobedience of the order 
44 causes or tends to cause obstruction, annoy 
ance or injury to any person lawfully employed”, 
a magistrate cannot give sanction to prosecute 
unless he is satisfied that there was a pntna 
facie case satisfying all the essentials of the 
offence The prosecution for disobeying an 
order under S. 144 Cr. P C. might be staited 
either by sanction under S. 195 Cr. P C. or by an 
order passed under S. 476 Cr P. C, ( Jwala Pra- 
sad , i.J Parmeshwar v. Emperor 

3 Pat. X.. T. 268 : (1922) Pat. 204 : 

4 TJ t P. L. R. (Pat.) 34 : (1922) P. 84 : 

67 I. C. 205 : 23 Cr, L. J. 381. 

g 188 — Order for ejectment under S. 

219, C. P. Tenancy Act— Disobedience— Of fence. 

Disobedience to a summary order of ejectment 
by the Dy, Commissioner under S 219, C P. 
Ten. Act constitutes an offence under S. 181, I. P. 
C, ( Batten t A.J. C.) HiRa Singh t>. Emperor. 

17 N. T. R. 88 ; (1922) Nag 209 : 

64 I. C. 499 * 23 Cr. I. J . 19. 


PENAL CODE S. 194. 

S 188— Older under S. 144. Cr. P Code 

Legality of, it could be questioned in a prose- 
cution under S. 188, I. P. C See (1921) Dig Col. 
883 Jirat Din Mahomed v. Emperor, 

67 X C. 200 23 Cr. L. J 376, 

S 191 — False evidence — Correction or 
retraction of statement tn deposition 

It is open to a witness to correct himself on 
second thought or on being reminded of any 
fact which might have escaped his memory. The 
subsequent correction or refraction by a witness 
of this statement in the same depositions does 
not neceesamy predicate the existence of an 
intent on to give false evidence with regard to 
the statement so corrected oi retracted, if the 
coirection or redaction can be otherwise satis- 
factorily explained Where on an examination 
of the entire deposition there is not enough 
ground for thinking that two statements are 
necessarily inconsistent, sanction to prosecute 
should not be granted. ( Kanhaiya , Lai J C.) 
William v. Emperor, 25 0 C, 139 : 

(1922) Oudh 198 : 69 I. C. 92 : 23 Cr. L. J 652. 

-S. 193 — Deposition of witness — Omis- 
sion to interpret- C, P. Code O. 18 Hr 5 and 6— 
Non-compliance with — Perjury — Evidence Act , 
S. 91. 

A person can be charged and convicted for 
perjury even though his prior deposition has 
not been taken down in strict compliance with 

O, 18 Rr 5 and 6, C. P. Code, 

The provisions of O. 18 Rr. 5 and 6 C. P, C. 
are directory and non-compliance with them 
does not render the deposition inadmissible at a 
subsequent trial of the deponent for perjury. If 
the deposition has not been read over to the 
witness m the presence of the presiding Judge 
it does not prove itself under S. 80 of the Evi- 
dence Act but may be proved m some other way. 
The judge who recorded it can prove it or the 
accused can admit it. 45 C 825 foil. ( Pndeaux , 
A , /, C.) Mirabux v. Emperor. 

18 N. L. R 192 : 68 I. C. 36 : 23 Cr. L. J. 500. 

Ss 193 and 423 —Fabricating * false 

document — Intent to use m judicial proceeding 
“ Fraudulently ** meaning of 

The accused having failed to obtain a certain 
woman in marriage, executed a document pur* 
porting to convey certain lands to this woman as 
in lieu of dower and described her therein as 
his wife. 

Held , as the object of the accused was only to 
secure the person of the woman and which he 
could do only by judicial proceedings, his 
intention was to use the document in such procee- 
dings and he was therefore guilty under S. 193 X. 

P. C f 

He was also guilty under S, 423 J. P. C. 
( Teunon and Ghost.) Legal Remembrancer v. 
Ahi Lal Mandal. 48 Cal. 911 : 

66 I C, 996 : 23 Cr. L J. 340. 

Ss 194 and 211 — Police enquiry — False 

charge— Offence. 

It is difficult to affirm the existence of 
intention to cause, or of knowledge that theialse 
evidence is likely to cause, a person to be 
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convicted o£ a capital offence, when the proceed 
mgs in ivhich the evidence were given is one in 
which such a conviction is not legally possible. 
It follows afortion that the offence of a person 
accusing another falsely of murder to a head 
constable in an enquiry under S. 134 of the Cr. P 
Code would not fall under S 194 of P. Code. 
(Campbell,!.) Mahomed Hayat v. Emperor 

(19221 Lah 133 : 65 I. C. 434 : 

23 Or L J. 82 


S. 196— -Use of false evidence— Corrup- 
tly uses — Accused using false evidence in support 
of his defence. See (1921) Dig. Col. 885 Rama 
Nana Hargavne v. Emperor 46 Bom. 317: 

64 I. C, 503 23 Or. L, 3. 23 


S, 211— Applicability of — Institution 

of proceedings . 

The term “institution’' in $. 211 of the I P. C. 
means the institution either by the accused 
himself, or by the police or others in consequence 
of the accused’s actions, in some Criminal Court 
S P. R. 1888 Cr. foil {Campbell, J ) Mahomed 
Hayat r. Emperor. (19221 Lah. 133 * 

65 I, C 434 : 23 Cr L. 3 82 


S. 211— Offence urtdei — Direction 

for prosecution of complainant — Difference of 
opinion between trial court and appellate Com t 

Where m a case of theft the Trial Court believ- 
ing the complainants convicted, while the Appel- 
late Court set aside the conviction and duected 
prosecution of the complainant under S. 211, 1. P 
C. Held that where there are separate opinions 
of two different tribunals it may be taken as gene- 
rally a normally safe guide to suggest that defin- 
ite expressions as to the malice of either party 
are undesirable and the order for prosecution 
was set aside. {Buckmlh J*) Raghupat Sahai v 
emperor (1922) Pat. 26 : 3 Pat. L. T. 93 • 

(1922) P. 160 * 66 I. C. 336 . 23 Cr L J. 272. 

— —S 211 — False charge -Charge to whom 

to be made— Complaint. 

To Jail under S. 211, 1. P. C the ialse charge 
must be made to some person m authority (i e ) 
to a person who is in a position to get the offen- 
der punished. The charge mu:>t be embodied 
either in a complaint to a Mag 1 strata or in a 
report of a cognisable offence to a police officer 
6 C. 620; 30 C 415; 26 B, 150, 32 M. 8 Ref. {Simp- 
son . A . J. C.) Gaya Bahhai v. Emperor. 

9 0. L. J. 342 ; 4 D. P. L. B. (0. C.) 81 : 

69 1 C, 81 * 23 Cr L, 3. 64L 

S*. 215 and 420 "Offences under -Of fence 

under S. 215 /, P, C. also falling under S. 420 
l P, C— Penalty. 

Where a cattle dealer takes a ransom for the 
restoration of stolen cattle and falls to re? tore 
that property to the owner in spue of the 
prfttifose he Is guilty of an offence under S 420. 
kFC. and not of the minor offence under S. 215, 
1* P„ C. 

v ’P#r "&dtoin$on> C. J :— The general rule which 
should guide the courts is to conuct of and 
punish lew fcbse most serious offence ihai is esta- 
blished. paro&uded of .course, that the accused has 
been charged with and has had an opportunity 


PENAL CODE S. 228. 

of meeting the chaige of that offence. ( Robinson , 
C J and Macgregor, J) Ng\ shan v. Emperor, 

1 Bur L J. 179 

— Ss, 215 and 511— Stolen property— Pro- 
mise of recovery in hew of payment of monev — 
Theft not defected 

Where some time after the commission of a 
theft, the accused proposed to find out the stolen 
articles on their being paid some money but took 
no steps after receiving the money, to find out 
the thieves they are guilty of an attempt to 
commit an offence Under S. 215, I P, C, 20 A. 
389 not foil ( Raftg and Stuart , //.) Hargyan 
v t Emperor 20 A. L, J. 927. 

S. 225 — Anest by private person after 

commission of offence . 

If a person after committing a nonbailable and 
cognizable offence escapes, but on being arrested 
by a private person who did not actually see him 
commits the offence resists and obstructs him, he 
is not guilty of an offence under S 22 5, I. p C. 
{Abdul Raoof and Abdul Kadhir , Jj.) Alawal 
v. Emperor, 19 P. L, B. 1922 : (1922) Lah. 73 * 
4U.PL, B. (Lah ) 21 : 64 I, C. 371 : 

23 Cr L J. 3. 

Ss 225, 186 B and 352 — Wan ant of 

arrest — Rescue of person arrested and tearing 
up warrant — Improper warrant — Effect of issue 
of • 

Where a woman had been arrested in pursu- 
ance of a warrant but the accused rescued her 
and tore up the warrant and it was found that 
the warrant had not been properly issued. Held 
that the accused was guilty of an offence under 
S 352 I. P C, but not under S. 225-B, I. P. C. 
{Sinai t J.) Gokul v. Emperor. 

20 A. L 3 921 : L B. 3 A 174 (Cr.) 

S. 225 B— Execution of warrant in Civil 

Court — ResVence — Offence. See (1921) Dig. 
Col 887 Superintendent and Remembrancer 
of Legal Affairs v. Baroda Kanta. 

66 X, C, 1003 ‘ 23 Cr. L. 3. 347. 

S 228 — Contempt of court — Insult to 

piesiding judge by accused — Trial — Summary 
procedure — Intention. 

The accused, a pleader of 14 years' standing, 
was tried by the District and Sessions Judge for 
noting and other offences. During the progress 
of the trial the accused took no part in the case. 
He did not cross examine the prosecution witnesses 
nor did he call any witness in defence. At the 
close of the prosecution case when required by 
Judge to make a statement under S 342 Cr. P. 
Code, the accused made a statement in 
writing in the Course of which he stigmatised 
the trial Judge as '* a prejudiced judge 1 '. The trial 
judge asked the accused if he was willing to with- 
draw the above words but he declined to do so. 
The triai Judge thereupon framed a proceeding 
under S. 480 Cr P. Code, found the accused 
guilty of contempt of court and sentenced him. to 
pay a fine. 

On appeal Held Per Macleod C J. and 
Pratt J . {Shah J.) dissenting that the accus- 
ed was guilty of the offence charged. The inten- 
tion to insult the Judge was made out first by the 
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words themselves and secondly by the conduct of 
the accused 

per Macleod, C> J. The law regarding con- 
tempts is not different in India to what it ism 
England. To say that the Inal Judge is piejudic 
ed is an insult and the words puma facte carry 
with them an mtenation to insult. It lies on the 
person uttering them to provide an explanation to 
show there was no such intention. A court ol 
appeal should not lightly interfere in appeal with 
the decision of a Judge m a matter of contempt 
The test is whether the court below was wrong in 
holding there was contempt and not whether the 
appellate court would come to the same conclu- 
sjou. 

Per Shah, J. An accused person like any other 
can be guilty of an offence under S. 228, I P.C 
if he contravenes the terms of the section by any 
act or words of his own. While a reasonable 
latitude ought to be given to an accused person 
in lirk’nghis own defence, he cannot be allowed 
to act in any manner whxh offends against the 
Section 

Per Pratt J , The motive of the accused in 
using the expression was to suppoithis defence. 
But if the words are an offence the excellence of 
the motive will not make them lawful. The only 
question is whether the insult was intentional and 
this intention is an inference attaching to the 
words themselves This inference is not rebutt- 
ed by any excuse as to the motive with which the 
accused used the words or the object that he 
thought wjuld be attained by so doing. [Pratt, J. 
on a difference of opinion i etween Macleod , C J 
an dShah , /,) Emperor v, Venkat Rao. 

34 Bom L, E, 386 : (1923) Bom 261 ; 66 I. C 821 ; 

23 Cr L J. 325 

— § 228 —Essentials of offence 

The gist, of the offence under S. 228. I.P.C., is 
not whether the Court or office was insulted, but 
whether any insult was offered and intended. 
{Shadi Lai , C.J.) Dalip Singh v. Emperor. 

2 Lah. 308 s 4 TJ. P. I. E \Lah.) 9 : 64 I.C 37? : 

23 Cr L. J. 9 : 24 P L E 1922 

S. 22 Intention, a necessary ingre- 
dient . 

In a case under S. 228 it is mater al to prove 
that the act complained of was done intentionally, 
(Abdul Ouadir, J ) Indar v. Crown. 

(1922) Lah. 187. 

S. 273 —Knowing or having reason to 

believe — Noxious food or drink — Presumption if, 
to be made , 

There is no warrant in law for the presumption 
that the accused knew or had reason to believe 
that an article of food would be unfit for con- 
sumption and like other ingredients of the 
offence, this has to be proved. [Gokul Prasad , 7.) 
Mukund Ram v. The King Emperor 

(1922) All. 273 

—— 8.294 (A) — Offence under keeping a 
lottery — What constitutes . 

Where if is shown that the accused kept an 
office where they carried pn the necessary prefi- 
minary work for running a lottery and received 
the lottery moneys and which they held out to 
the public as the place where the lottery would be 


PENAL CODE S 300 

drawn, they are guilty of an offence under S> 294 
A, I P. C even though the lottery was not 
actually drawn. [Kfishnan, J.) Ramaswami 
Mudaliar In re. 16 L. Nt. 757 

S. 295— Damaging mosque by placing 

lafters — Insult to religious feelings — Know- 
ledge See (1921) Dig, Col 888, Sohana Ram v 
Emperor 67 I. C. 586 . 23 Cr. L. 7. 426. 

i S. 297 —Placing obtacles in the way 

of burying a person -Absence of violence — If an 
offence in law. 

Where as a result of political differences, the 
complainant was boycotted, and obstacles put in 
the way of burying his son but no violence was 
actually used no offence under the law was com- 
mitted. [Stuart, J.) Amanat v. King- Emperor. 

20 A L J. 93 : L. E. 3 All. 14 (Cr.) : 
(1922) All. 184 : 65 I. C. 424 : 

23 Cr. L. J. 73. 

s 299— Explanaiton — Suffering from 

injury not fatal to ordinary men See (1921) Dig 
Col. 889 Ainuddt Chouk Idar v Emperor 

66 I C. 100 : 23 Cr L J 344 

Ss, 300, 302 304 and 3 2Q —Death" caused 

by lathi blow — Attack on master — Sudden pro- 
vocation — Death ca u sed — I n ienhon . 

Every sane person of the age of discretion ,is 
presumed to intend the natural and probable con 
sequences of his own acts In deciding what the 
natural and probable consequences of an act are 
the court will persume that every actual conse- 
quence is a naturaland probable consequence un- 
less the contrary is affirmatively shown. Having 
regard to the great frequency with which a lathi 
used m a melee lights on the head even though 
not specially aimed at it, and the still higher per- 
centage of cases in which a blow on the head 
with a lathi results m the death of the victim 
from a fractured skull, it is contradictory to say 
that a person taking part in an assault with lathis 
does intend to break the victim’s arm or leg 
but does not intend to break his skull an injury 
which is undoubtedly sufficient m the ordinary 
course of nature to cause death. 

1 N. L. R. 134 Rel on. 

It an assault cannot be prevsnted by any thing 
short ot killing the assailant then the right ot 
private defence is not exceeded, Where a 
zemindar was attacked by his tenant and the 
other tenants apprehending dagger to their land- 
lord attacked the assailant with lathis and inflict- 
ed blows which eventually caused his death. 
Held , tbut the accused were under grave and 
sudden provocation sufficient to deprive ordinary 
men of their self control and their case fell with- 
in S. 304 I P.C. [Halit fax, A. J. C) Jaipal 
Kumbt v. Emperor. (1922) Nag 141 . 

23 Cr, L, J. 313 : 66 I, C. 665. 

Ss. 300 and 302— Murdet — Grave and 

sudden provocation— Woman of loose character 
— Refusal to admit husband — Extenuating 
circumstance — Sentence . 

Where the accused killed his wife who had 
long been known to him to be a woman of Ipose 
character and who had again and again denied 
access to him the act cannot be said to haver befen 
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done under grave and sudden provocation. The 
court however reduced the sentence of death to 
one of transportation for life. (Shadt Lai , C.J. 
and Abdul Qadir J .) Ghazi v Emperor 

4 V. P L E (Lah } 49 . 65 I. C 572 : 

23 Cr _L. J. 140. 

S, 300 der— Injury likely to cause 

death — Death caused by single bio w~Of fence. 

Where a man strikes another on the head with 
a not very formidable weapon one blow only no 
greater intention can be attributed to him than 
that of causing injury likely to cause death. But 
each case must depend on its own facts, on the 
circumstances surrounding the assault, on the 
motives and the particular weapon used. If the 
accused had been actuated by a fierce motive 
urging him on to commit a serious hurt and if he 
had used a heavy bamboo, or weighted stick or 
club then, having regard to the injury actually 
caused and to the great violence used the Court 
would have no option but to hold him guilty of 
murder. 2 L-B.R. 125 ref. {Robinson, C. J and 
Duckworth , J t ) Nga Khan v. Emperor. 

65 I. C, 495 : 23 Cr. L. J 111. 

Ss. 300 and 326 — Murder — Intention to 

cause death or bodily injury sufficient to cause 
death-— Knowledge — Presu m pi ion 

In the absence of any evidence to indicate that 
a blow on a more vital part it must be held that 
the offender inflicted the blow where he intended . 
The fourth para, of S. 300, I. P. C. can never be 
invoked in a case where there was in'entiom of 
causing specific bodily injury to a particular per- 
son Ilin. (d) shows that it only applies to a case of 
dangerous action without an intention to cause 
specific bodily injury to a person. Wounds which 
actually cause death must be held to be grievous 
hurt within S. 326 l. P. C. 42 A. 302 Dist. 
{Ashworth J. C. and Stmpsutt. A J.C.) Ram Asre 
v, Emperor. 9 0. L, J. 490 

S. 300 Exp. (1) — Grave and sudden pro- 
vocation— Ground of mitigajton. 

Where the accused saw his wife actually com- 
mitting adultery there cannot be the least doubt 
that grave ahd sudden provocation must have 
been caused, 8 P. R. 1890, and 8 P. R 1899 Cr. 
foil. The rule contained in S 300 exception 
(1) does not contemplate that m order to entitle 
an accused to earn the mitigation provided 
for, the act must immediately follow the provoca- 
tion. {Scott Smith and Abdul Raoof,JJ.) Kadir 
Baksh v. Emperor. 23 Cr. L. J . 563 : 

631. C 403. 

— Ss 300, Exp. 2 and 304 - Right of 

private defence— Lai hi blow— No pre-meditation 
—Death — Excessive user of force , 

Accused a servant employed to watch the crops 
of a field, went round one night and saw a man 
the crop at midnight The thief on see- 
ing the accused tried to run but accused, who was 
at^wsd with a lathi at once struck him a blow on 
thieMN&Hehihg him to the ground ; the victim of 
the 1$ cm eventually died. 

Beldh that under Exception 2 to S. 300, Penal 
Cede, the acchhed exceeded the right Qf private 

* 


defence of property. The conviction of the accus- 
ed should be under S 304 and not under S. 325, 

I. P C. {Tudball, J.) Emperor v Kallu. 

64 I, C. 133 ; 22 Cr. L J. 741 

Ss. 302 and 304 — Causing death — 

Superstition— Snake bite — Tatooing . 

Where the accused professed to lender people 
immune from death by snake-bite by tatoomg 
them and in preof of his assertion allowed a 
poisonous cobra to bite one of the persons 
latooed with the result that the victim died. 
Held , that the accused was guilty of culpable 
homicide not amounting to murder in the absence 
of proof that he honestly believed and was justi- 
fied in believing that tatooing gave such immunity, 
Even if he did so honestly believe the accused 
would be guilty of a rash and negligent act 
under S, 304, I P. C. [Hcald, J.) Nag Ba 
T u v. Emperor 11 L B E. 56 * 

64 I. C 843 : 23 Cr L. J. 59. 

g 302— Evidence. 

Accompanying the murderers with the deceased 
and returning the next day without - the deceased 
and subsequent disappearance of accused were 
held to be not sufficient to prove accused’s com- 
pile ty in the crime of murder. { Shadi Lai , C. /. 
Marftneau , J.) Alu v . The Crown- 

(1922) Lah. 171 

Ss, 302 and 34 — Murder — Attack 

with lathi — Intention — Natural and probable— 
Consequence, 

When one man sets up trouncing another with 
j a heavy lathi, and still more when two or more do 
j so, it is more than likely that one blow at least 
will land on the head of the man attacked, how 
ever careful his assailants may be to avoid the 
head and that he will die of a fractured skull in 
consequence. 

Every person of the age of discretion is pre- 
sumed to intend the natural and probable conse- 
quences of his act and every actual consequence 
will be presumed to be a natural and probable 
consequence until the contrary is affirmatively 
proved. ( Halhfax and Dhobley , A. J. C j. Local 
Government v. Jailal Raut. 64 I. C. 838 : 

23 Cr. L J, 54 

S. 302 — Murder — Attack with lathis — 

Conceited attack — Intention to kill . 

Where a number of men armed with iathis 
make a concerted attack upon another man and 
practically kill him on the spot inflicting injuries 
to the head the result of belows wh ; cU rau4 have 
been struck either with the intention to kill or at 
any rate with the intention to cause huit such of 
the strikers must have known to be imminently 
likely to result m the death of the person struck' 
in the case at least of the ringleaders the 
penalty prescribed by the law as the proper 
penalty m cases of murder will be inflicted. 

( Meats , C. J. and Piggot , /*) Sipai Singh v . 
Emperor. 20 A. L, J, 900 : L R 3 A. 161 (Cr,) 

S 302 — Murder — Death caused by poison 

Guilty knowledge — Proof, 

Where a wife who was carrying on a liaison 
with a stranger wanted to marry the stranger 
and acting on his adviee put some sugar contain* 
ing arsenic iu foo£ prepared by her for her 
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husband under the impression that the sugar 
would make her husband submissive to her will 
and the husband died of the effects of the arsenic 
Held that the wife rot having been aware that she 
was administering a poison to her husband, was 
not guiltv of murder. ( Shadilal C J . and 
MartmeauJ.) Mt, Hussaini?>. Emperor. 

4 Lair L, J 445. 

* S. 302 — Murder — Conviction on purely 

circumstantial evidence — When safe. See 
Criminal Trial. 4 Lah L, J. 235. 

$. 302 — Murder — Conviction — Sentence 

— Extenuating circumstances — Age and sex 
when relevant , 

generally the age or the sex of a murderer 
cannot of itself be sufficient for a lenient sentence. 
If there are other reasons which very nearly 
justify the passing of the lesser sen‘ence but do 
not quite do so, or when it is doubtful whether 
they do so or not, then the youth or the sex of 
the criminal may certainly tip the scale to the side 
of mercy 11 C, W. N. 994 : 6 Cr. L. J. 154 foil 
(Halifax, A. 7?C,) Kachria Mahar v- Emperor. 

18 N. L. E. 101 * (1922) Nag. 65. 

64 I C 277 (N ) 

S. 302 — Murder — ■ Sentence — Mitigated 

sentence , reasons for . 

When a Judge does not pass the normal sentence, 
viz , the sentence of death in a case of murder, he 
is bound to record his reasons and he must find 
there are really extenuating circumstances and 
not merely absence of aggravating cn cum stances. 
(Robinson, C. J. and Mac*egor, J .) Emperor 
v. Nga Shwe Hla, 1 Bur L J. 96 

(1922) L B 32 

S 302 — Murder — Sentence — Youth oj 

accused how far an extenuation. 

Youth alone in every case is not such an' 
extenuating circumstance as would justify the 
imposition of the lesser penalty in case of murder, 
but it should be taken into consideration with the 
other facts of the case. Where no extenuation is 
shown and the offence is deliberately committed 
mere youth alone would not entitle the accused 
to the lesser penalty* ( Robinson , C, 7. and 
Macregor J.) Nga Ba Thin v. Emperor. 

1 Bur. L. J 70. 

* S. 302 and 326 — Offence under , 

In a case where as a result merely of a boyish 
quarrel just a short time before the accused 
stabbed the deceased with a penkife four inches 
in length there can be no conviction for murder 
or culpable homicide not amounting to murder 
where the corpus delicti is not established. The 
offence of which the accused is guilty is volunt- 
arily causing grievous hurt by an instrument used 
for cutting. (Abdul Rao of and Mott Sagor % JJ .) 
Gulam MUHAN-ud-din alias Cumun v. The 
Grown. (1922) Lah. 26 (1) 

*7 S. 302 — Offence under — Approver — 

Corroboration. 

Where there is no sufficient corroboration of the 
approver’s story, the accused cannot be convicted 
(Chevis and Harrison , 77, ) Emperor v 9 Said 
Shah. (1922) Lah. 311 


~S. 302— Uncorroborated evidence— In- 
terested witness , 

Where the accused was convicted on the un- 
corroborated evidence of in interested witness 
who was a collateral though not a near relative of 
the deceased, whose family had enmity with the 
accused. Held , it would net be safe to sustain the 
conviction upon the evidence of such a solitary 
witness. [Shadi La ! , C k 7. and Maritneau , J.) 
Prem Singh v. Crown. (1922) Lah: 76. 


— - — -Ss 304 a r d 323 — Charge under S 304 — 
Conviction under S 323 — Death of person 
assaulted— Effect on proceedings See 1921 Dig. 
Col 891 Hazara Singh v Emperor 

(1922) Lah. 227 


S. 325 —Scope. 

Where there were 3 persons on the side of the 
appellants and only two on the side of the de- 
ceased, who accidentally received injuries on 
the head from whom it was not clear and sub- 
sequently died, the presumption is that the appel- 
lants were the first to attack and were not acting 
m self defence. They committed an offence 
under S. 325, and not under S. 304 (Bi oadxvay, 
J) Waryam Singh v. Emperor 

3 Lah L. J. 589 . 6’) I. C. 817 : 23 Cr. L J. 465. 

(1922) Lah. 394 (2). 

S. 323 —Self defence . 

Where a constable pursuing some rioters 
wounded one of them by r> gun shot whereupon 
the otheis assaulted hun in the course of an 
attempt to snatch away his gun and thus prevent 
further harm being done, held, at that stage they 
were only acting in self de'ence and could not be 
guilty of an offence under S 323 of the Penal 
Code. (Abdul Qadir, 7 ) Khanun v . The Crown 

(1922) Lah. 75 


S. 361 —Kidnapping from guardianship 

Complainant — Minor brother of the girl 
A minor brother cannot be the guardian of his 
sister and he cannot therefore* be a complainant 
in respect of an offence under S 361 I P, C 
against bis sister ( MaHmeau , /,} Karurav* 
Mam Raj. 67 I. C. 831 23 Cr L J 479 

3 Lah. L J. 588. 


S. 361 Expln — ‘ Include'* meaning of. 

The word li include 1 ' in tbe explanation to S* 
361 of the Penal code is not intended to limit th6 
protection which the section gives to parents and 
minors, brn rather to extend that pro'ection by 
including in the term lawful guardian any person 
lawfully entrusted with the care or custody of the 
minor 24 Mad. 284 folid. (Scott Smith , 7.) Baz 
v- Emperor. 3 2 13. 

(1922) Lah. 380 : 68 I. C 620 : 23 Cr. L< 7. 588 


S. 363 — Kidnapping — Not a continuing 

offence . * 

Kidnapping is not a continuing offence. ( Lind- 
say, 7. C.) Emperor v Gokaran 24 0. C, 329 : 

64 I. C. 842 : 23 Cr. L. J. 58, - 


S, 3 GG— Kidnapping — Minors- Minor 

leaving home for purpose of illicit intercourse ; 

Where it is proved that the accused too^ tw© 
minor girls from lawful guardianship wj|h the 
object of seducing them to illict intercourse, he 


Y — 57 
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is guilty of an o 'fence under S 366 I. P. C even 
though it is shown that the girls left their home 
with the intent <on of having illicit intercourse 
with the accused. { Sanderson , C. J.) Emperor 
v . SaFDAR Reza, 49 Cal. 905 : (1922) Cal. 508 

-S. 366 — Minor temporarily in custody 

of third party — Consent of party if a defence to 
offence 

Allowing a child to be in the custody of a ser- 
vant ar friend for a limited purpose or time does 
not determine the guard an*s right to legal posses- 
sion. Hence kidnapping a child while in the 
custody of such person and marrying her to 
another t even if done with the consent of such j 
person, is an offence undei S. 366 Penal Code. ] 
{ Scott Smith , J.) Ba z v. Emperor. 3 Lab. 213 * 
(1922) Lab. 380 68 X. C. 620 : 23 Cr. L. J 588, 

*- — — S. 366 — Offence uader — Kidnapping or 

abduction — Illicit intercourse — Intention — Proof 
of — Surrounding circumstances . 

There are two ingredients of an offence under 
S. 366 I. P C. First there must be kidnapping 
or abduction as defined in S 361 or 362 I. P. C. 
and secondly the kidnapping or abducticn must 
be done with the intent or with the knowledge 
or with the objectthat certain things will happen 
as specified in S. 366 1. P. C The intent with 
which a woman is abducted or kidnapped is more 
or less a matter of inference. There may be 
cases where the matter is ca cable of direct proof, 
but very generally one has to infer from the 
circumstances of the case and the subsequent 
conduct of the accused as to what was the inten- 
tion with which the kidnapping or abduction 
had been brought about. Again the circums- 
tances of the case thought incriminating to 
outward appearances may yet be capable of a 
perfectly good and reasonable explanation and 
may be fully compatible with the innocence ot 
the accused. In such cases it would be for the 
accused to explain away the incriminating 
circumstances and to prove that he had no 
improper or sinister object in view* {Moti 
Sugar, /,} Chandu Singh v t Emperor. 

$ Lab. L. J. 574 : 67 I. C. 731 : 23 Cr. L. J. 459. 

■ S, 373 —Ctrl under 16, 

It is necessary for the prosecution to prove in 
a case under S. 373 I. P. C, that the girl is 
under the age of 16 years. (Wahnsley and Suhra 
wardy, JJ ,) Abdul Gohur Sikdar v. Emperor. 
36 C, W, N, 972 : 36 C. L. J, 152 : (19 22} Cal. 505. 

— — S. 373 — Offence under— Proof of in ten - 
turn or knowledge— Onus. 

The onus of proving an offence under S, 373 
I. R. C. lies* on the prosecution but proof of inten- 
tion or knowledge, such as is mentioned in the 
9$etion must be almost entirely a mafcer of infer- 
ence from circumstances. Where all the circum- 
stances go to show that the intention of the 
«S£9sed was to employ a girl as a prostitute as 
was physically ready for the purpose, 
tfee ^ rden of P rovlB S ttoat she intended to wait 
age of majority had been reached is on 
It M. 273 ; 18 A. 24 : 22 C 164 Ref 
Wamsbymg fuhrawardy, //., Khetramani 
.JW8I f5I Cal, 639. 


PENAL CODE S. 380. 

S. 376— Rate-' Of fence — Proof of ^Evi- 
dence of complainant , 

In cases of rape, it would be quite unsafe to 
corvictan individual merely on the accusabon of 
the woman who had been raped {Cheviz, J.) 
Kanshi Ram v. Emperor. 97 I. C. 827 : 

23 Cr. L. J. 475 

— S. 379 — Doubt whether act done under a 

bona fide claim — Conviction not justified. 

Where some persons were convicted under S. 
379 for cutting certain trees and it was doubTul 
whether the cutting was done under a bona fide 
claun. Held the conviction was not justified ; 
they must m any case have the benefit of the 
doubt. ( Adami , J ) MadhUsudaN Das v. The 
King Emperor, (1922) P 12. 

S. 379— Land in cullivatory possession 

of accused — Ownership of such crops* Se<?(1921) 
Dig. Gol. 893. Mahomed Ata v Emperor 

L. B, 3 A, 1 (Cr ) : 67 I. C. 498 : 

23 Cr. L. J. 402. 

$, 379— Theft — Bona fide claim of title 

Summary ti ial — Prejudice — Interference . 

Where there is a clear plea of bona fide title 
raised in a case under S. 379, I P.C.the 
Magistrate should leave the parties to have their 
rights determined by a Civil Court. Every attempt 
should be made by a Criminal Court to maintain 
the auction-purchaser in possession of the pro- 
perty unless a clear right to possession is estab 
lished in any other person. Where from the 
nature of the dispute and particularly from the 
plea taken by the accused it is obvious that the 
case involves a complicated question of right and 
| title, the Court should not try the case summarily. 

Where a Magistrate tries summarily a case 
which should not have been so tried, and it 
appeared that the accused was prejudiced thereby 
| the High Comt was not precluded from interfer- 
ing with the decision merely because the Magis- 
trate exeicised his discretion m choosing the 
mode of trial. ( Jwala Prasad , J.) Bhim Baha- 
dur Singh v % Emperor (1922) Pat. 10 : 

(1922) P. 265. 

8s. 379 and 426 — Theft and mischief — 

Difference— Bona fide claim to right and posses, 
sion of trees. See (1921) Dig Col 894. Gainu 
Panday v Emperor, 68 I. C 40 t 

28 Cr. L J , 504. 

8, 380 — Theft— Essentials of — Property 

left as security with complainant — Property 
secured in shop of accused— Opening of shop 
and taking possession of property— Off ence^ 

Where articles attached by the complainant in 
execution of a money decree and left in Us posses* 
sion under a bond in form No. 15 A of App, E, 
C. P. Code were, in claim proceedings subse- 
quently adjudged to the accused, and he, instead 
of taking delivery thereof through court, broke 
open the locks of the shop in which tjiey \yere kept 
and took forcible, possession of them in com- 
plainant's absence. Held that, as the accused gjjIj 
took his own property secured in his own s^of, 
and did not intend to cause wrongful loss ip 
complainant or wrongful gain to himself, 
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he could not be convicted of theft. [Phillips, J,) 
Lakshminarayana Chettiar hue. 

42 M. L J. 490 . 16 L. W. 15 . (1922) Mad. 405. 

Ss, 381 and 379— Charge under S. 379 

—Conviction under Ss 109 and 381 — Legality 
of standing by a ttnef if abetment— Cr. P Code, 
Ss. 23t5 and 237 See (1921) Dig. Col. 894 Govind 
Mahto v . Emperor. 3 Pat. L, T. 127 * 

64 I. C. 510 ; 23 Cr. L. 3 30 
[Same case reported again m 66 I. C, 334 

23 Cr. L. J. 270.] 

Ss, 384 and 385 — Extortion Uvted by 

picketing— Boycott of foreign cloth. 

Where the accused picketed the shop of the 
Complainant and made him pay a fine for selling 
foreign cloth by threats directed against his busi- 
ness explicity and impliedly against his person, 
they are guilty of extortion under Ss 384 and 385 
I. P. C. ( Stuart , J ) Chatar Bhuj v. Emperor. 
L.E. 3 A 165 Cr. : 20 A. L. J, 877 : (1922) All. 529. 

S 392— Sentence of fine only— Illegal. 

Under S. 392, a sentence of imprisonment is 
quite essential and hence a mere sentence ot fine 
is illegal, [Meats, C.J. and Banerjee, J.) Badri 
Prasad v. Emperor. 44 All. 538 : 20 A. L J 388 . 

4 TJ. P.1R (A) 67 : (1922) All. 245 : 
66 I. C. 418 : 23 Cr. I*. J 274. 

S. 395— Dacoiiy — Essentials of offence 

— Evidence necessary jot. 

An act of aggression on the part of one of two 
conflicting claimants, does not constitute the 
serious crime of dacoity or robbery. ( Schwabe , 

C /. and Rrishnan , J.) Naramban In re, 

15 L, W 552 : (1922) M W, N. 326 . 

(1922) Mad, 195. 

— 1 — Ss. 403 and 405— Criminal breach of 
trust— Essentials of offence— Temporary mis - 
appropriation. 

Criminal breach of trust is a series of criminal 
misappropriation by a person entrusted with the 
property misappropriated and a dishonest appro- 
priation even for a short tune is none the less an 
offence. Consequently the offence of criminal 
breach of trust is committed even where the act 
of the accused caused wrongful loss for a time 
only. 8 Bom. L. R. 951 Ref. ( Batten * /, C.) 
Local Government v. Madho. Patwari, 

23 Cr. L J. 557 : 68 X. C. 157. 

— S. 403 —Criminal mishap pr op riaUon — 

Marriage presents, 

A general proposition, that whenever marrnge 
negotiations break down the relatives of the lady 
have a right to retain the presents made with a 
view to the marriage, cannot be laid down. The 
element oi dishonesty on the part ot the accused 
has to be proved beyond doubt [Walmsley and 
Suttrawardy, JJ>) Nasir Khan Mistri v, Fya z 
Hossain, (1922) Cal. 57 

S. 403 —Wandering cow— Taking pos- 
session of— Offence— Rights and liabilities of 
finder. 

A person finding a property of which, from 
tiatu*6 of it there must be an owner, must take 
treasonable care of it and endeavour to find out 


PENAL CODE S, 411. 

the owner , but he is not bound to adopt extraor- 
dinary means for the discovery nor is he bound 
to be out of pocket in discovering the owner 
by means of advertisement. Where the accused 
person took possession of a wandering cow of 
which no owner could be discovered he is not 
guilty of an offence under S. 403 T. P. C [Jwala 
Prasad, J .) Sarajul HaqUE v. Emperor, 

67 I. C. 497 : 23 Cr. L. J. 401. 

S 406 — Criminal breach of trust— 

Duty of prosecution— Entrusunent— Proof of. See 
(1921) Dig. Col. 896 Gowri Narain Barua v. 
Tilbikram Chetri. 65 I. C 1004 : 

23 Cr. L. 3 220. 

S. 406 — Pledge — Sub pledge by pledgee if 

an offence. 

In the absence of a contract to the contrary, it 
is open to a pledgee to make a sub pledge ot the 
property pledged and if lie does so, he does not 
commit an offence under S, 406, I P. C. (IVaeir 
Hasan, A. J . C.) Sarju Prasad n Emperor, 

9 0 L. J. 421 : (1922) Oudh 280. 

— S. 408 — Bleach of trust— Duty of 

claim of right . 

It is not for the Cuminal Court to usurp the 
functions of a Civil Court and assist a complainant, 
in recovering from the person to whom they were 
disposed oi goods which were made over to the 
accused to dispose of, merely because the accused 
did not dispose of them in accordance with the, 
instructions given to him. Where a person 
entrusted with the sale of jewellery pledges them 
in good faith so as to raise money, he cannot be 
convicted of an offence under S. 408 I. P. C as- 
possession ot the jewellery was rightly obtained 
and bona fide parted with. (Pratt, J.) R. M. P. 

A. Annamalai Chetty v. Basch. 

65 I. C 1000: 23 Cr. L. J. 216 : (1922) L, B. 17. 

S. 409 — Breach of trust by agent~~Dis- 

posal'of property entrusted for sale— Recovery of. 

Where the owner of a sewing machine gives it 
to an agent to be sold foi money and the latter 
pledges it, it i3 not open to a Criminal Court to 
order the pledgee to deliver possession of the 
machine to the owner on the ground that the agent 
had exceeded his authority (Macgregor, J *) 
Singer Sewing Machine Co. v Yen Kun. ■ 

1 Bur* I, 3, 45. 

S. 411 — Possession of stolen property and 

wearing it — Failure to explain the source * 

Where the accused was found wearing some of 
the stolen articles while some other articles 
were found in his possession soon after the 
theft, and where he sold stolen property 
and received his share of the price" but could 
not properly explain how they cmae into his 
possession and admitted that he had received 
them from a person convicted of theft. Held : 
the accused was guilty of receiving stolen pro- 
perty know mg it to be stolen (Abdul Quadtr , 

J.) Abdul Rahman v. Emperor, 

(1922) Lab. gfc , 

S. 4.11— Receiving stolen properly — 

Father and son living together— Convict jot* oi 
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both. See (1921) Dig. Col. 897 Emperors. 
Farrukh Husain, 67 I. C 588 : 

Cr, L. L 423. 

4 S, 411 — Receiving stolen property — 

Possession of wife — Conviction of husband . 

In the absence of anything to connect the hus- 
band with the possession of stolen property, he 
cannot be convicted of an offence under S. 411, 
!. P» C. in respect of stolen property found in the 
possession of bis wife, ( Stuart , J ) Khushi Ram v 
Emperor. L E 3 A. 17 Cr : 20 A. L, J. 162 : 

4 D P. L. E. (A) 14 : (1922) A. 83 : 

67 I. C. 338 : 23 Cr. I J. 386 

S. 411 — Stolen property- Joint possession 

— Master and servant. 

Where certain stolen articles were found in a 
Nohara of which the accused was joint owner and 
which was at that time in the charge of a disrepu- 
table person, the accused cannot be convicted 
under S. 411, I. P. C, ( Shadi Lai , 7.) Ganeshi 
Lal v. Emperor. 4 Lah L. J 484 

Ss. 415 and 420 —Cheating — Property — 

Examination Certificate 

The necessary ingredients of cheating are (1 ) 
deception of any person * and (2) fa) fraudulently 
of dishonestly inducing that person to deluer an/ 
property to any person or to consent that any per- 
son shall retain any property ; or (b) intentionally 
inducing that person to do or omit to do any thing 
which he would not do or omit if he were not s> 
deceived, and which act or omission causes or is 
likely to c iu.se damage or harm to that person in 
body, mind reputaiion or property. Where an 
accused geas a certificate from an Inspector of 
schools on a false representation, he is no doub* 
guilty of deception bnt the second ingredients on 
the offence as aforesaid is wanting and he cannot 
be convicted of cheating, ( Dhobley > A. J. C .) 
Local Government v Gangaram. 

18 K. L. R. 52 : (1922) Nag 229 : 67 I. C. 619 * 

23 Cr L. J. 443 


S. 420 — Cheating— Inducing by false 

personation to part with property and subsequent- 
ly offering to credit the value thereof against 
sum due under an alleged contract unfulfilled. See 
(1921) Dig. Col 898 Aswini Kumar Chatttrjee 
v. Emperor 65 I. C. 1005 : 23 Cr, L. J. 221 

S 423 — Essentials of — ‘ l F i audulenily 99 

meaning. 

" Fraudulently {r in S. 423 of the Penal Code 
does not connote deprivtion of property. It is not 
essential that the person deceived or to be deceived 
and the person injured or intended to be lujured 
snould be one and the same ( Teunon and Ghose , 
77.) Legal Remembrancer v , Ahi Lal Mandal. 

66 I. C. 996 : 23 Cr. L. J. 340 : 48 Cal. 911. 


S, 425- -Mischief— Wrongful loss— Un- 
lawful means— Digging a trench so as to remove 
lateral support to a wall. See (1921) Dig Col, 
Athi Iyer In ic . 681 C. 831 : 

23 Cr. L J. 607. 

S. 425 —Scope of — Distruciton of one 9 s 
own property— No wrongful loss to another . 

The principal ingredient of an offence under 
S. 425 is that there must be an intention to cause 
wrongful loss or damage to the public or to any 
person, of the property m question belongs to 
the accused himself, no offence of mischief can 
be committed, (Jwala Prasad and Coutts, 77.) 
Ram Krishna Singh v Emperor 

3 Pat. L T. 335 : (1922) F. 197 : 

66 I. C. 817 : 23 Cr. L. J. 321. 


— 9*. ana m—mschtef- Criminal 

trespass Criminal intention — Absence of, 

To sustain a conviction under Ss. 426 and 447 
I. P C. the presence of a criminal intention is 
necessary. {Abdul kadir , J ) Benarsi Das v 
Emperor * 53 P. L. E. 1922, 


-Ss. 417 and 420 — Cheating — Taking com- 
plainant to another village on pretence of buying 
a buffallo and obtaining deed of divorce when 
intoxxated— Jurisdiction of Second class Magis- 
trate to try. See (1921) Dig. Col. 897. Bakhta wad 
Singh v. Emperor, 67 I. C 583 : 23 cr. L J. 428. 

— S. 417 — Essence of offence— Place of 

trial — Criminal misappropriation, how distinct 
Cr, P, Code S. 179. 67 I. C. 623, 


-S. 420— Cheating— Evidence of. 


To establish an offence under S. 420 I. P. C. it 
is necessary to show that deception has been 
practiced and that by that deception a person has 
been fraudulently or dishonestly induced to part 
with property, (Lyle, AJ.C.) Mohan v . Emperor. 

23 Cr. L. J. 664 : 69 I. C. 152 


~~ — $• 420 — Cheating — Essentials of offence 

~~&isfamest intention. 

institute cheating within S. 420 I. P. C, 
be proof of a fraudulent or dishonest 
ijsfcea&ofi ^’tbe time of the commission of the act 
alleged a$ an offence, Pndeaux A , J. C.) Jaffer 
AT06 KATt»« JS. EiiP?R 0 B. , (1923) Hag. 195 : 

ft '• / 0.681 : 88 Cr. £Y 589. 




• iuiscmej — 


_ 

Erecting a bund acioss a channel . 

Where the accused was charged under S 430 
I. P. C. for having erected a bund across a 
channel flowing through his land with the result 
that the supply of water to the complainant’s land 
was reduced. Held that m the absence of a claim 
of easement or contract for the supply of water by 
the complainant, the accused could not be con- 
victed (Krishnan, 7.) Budda Reddi In re. 

69 I. C 95 : 23 Cr. I J, 655 : 16 L. W. 793 ; 

31 M. L. T. 421 (H, C.j 

-Ss. 445 and 457— Offence under S % 457— 
Elements of — Fastened* 9 meaning of t 

The entry of the accused into a house by 
merely pushing the shutters of the door does not 
come under any of the 6 clauses of S. 445 I P c 
defining house breaking. The door could noLbe 
said to be las'encd when its shutters were merely 
closed. The term ‘fastened'* implies something 
more, such as chaining the shutters or tying them 
with a rope or baiting them or locking the door, 
l he accused s conviction under S, 157 L P C. 

Emperor! Stand {' C-) Led®!..*. 

& MPEKQR^ $3 Cr. j,. J, 273 : 66 I Q, 422* 
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S. 447 — Essentials of. 

S 447 requires it to be affirmatively and positi - 
vely proved that the complainant was in posses- 
sion of the land in dispute with respect to wh T ch 
criminal trespass is said to have been committed. 
{Jwala piasadj.) Parmeshw \r Lall Mitter 
V. Empbroh. 3 Pat. L, T. 347 : 

(1922) P, 296 : 67 I. C. 618 : 23 Cr. L. J 440. 

S. 447 — Essentials o] off nice — 

Annoyance or insult 

The main ingredients of S. 447, I. P. C, is that 
the trespass must be with the intention of 
annoyance or insulting someone, or must be with 
the intention of committing an offence Where 
there is nothing on the record to show any such 
intention the conviction of a criminal trespass is 
impossible. {Sultan Ahmed, J.) Damodar Das 
v. Emperor, 65 I. C. 446 

3 Pat. L, T. 499 • 23 Cr. L, J. 95. 

Ss, 457 and 451— House breaking and 

house trespass — Difference , 

Where the accused was found inside a house at 
night with the intention of committing theft, but 
the evidence showed that the door of the house 
entered was neithei chained nor locked, and there 
was no evidence that accused entered by any 
other passage ; Held : that, as entry into the 
house by merely pushing in the shutters of the 
door does not come under any of the six clauses 
of S. 445 of the Penal Code which defines “house 
breaking', the accused’s conviction undei S. 457 
cannot stand. The act falls undet S. 451 I. P. C. 
(Dhobley } J. C4 Ladga v. Emperor. 

(1922) Nag. 27 

S. 460— Applicability of — Death caused 

by some of the companions of accused— Retreat 
after house trespass. 

The accused and certain others committed house 
trespass by night and were reti eating on being 
detected While they were running away a neigh- 
bour caught hold of the accused and some of his 
companions inflicted injuries on the neighbour of 
which he died immediately. Held that the accused 
was not guilty of an offence under S 460 I. P. C. 
The section must be limited in its application to 
offences committed at the time during which the 
criminal trespasss continues which forms an ele- 
ment in house-trespass, which is itself essential 
to house-breaking, and cannot be extended so as 
to include any prioi or subsequent time ( Abdul 
Qadir ; J .) Mahomed v. Emperor. 2 Lah 342 . 

65 I. C. 628 : 23 Or. L. J. 164. 

Ss, 464 and 465— Baking of false docu- 
ment— Addition to entries m account book % 

Every false or fabricated document is not a 
forged document. There must be acts that con- 
stitute the document a false or fabricated one, 
that is to say, the case must fall within S. 464 and 
the false document must have the character or 
tendency described in S. 463 1. P. C. An entry 
in his books by the creditor making au assertion 
of a right to interest not purporting to have been 
agrqed to l?y the debtor does not constitu e an 
offence unefer Ss. 464 and 465 I. P. C. {Scott 
Badan Singh v. Emperor. 
f s 3 Lah. 373. 



Ss, 467 and 471 — forgery — Convic- 
tion— Compart son of handwriting — Opinion of 
Judge. 

A conviction for forgery should not safely be 
based entuely upon a comparison of the hand- 
writing But the Court is competent to see for 
itself whether certain handwritings placed before 
it are similar or not {Jwala Prasad and Adami 
//,) Udhab Santara v Emperor. 

65 I. C. 426: 23 Cr L, J. 7 4 

S. 467 — Forgery of valuable security — « 

Receipt of money order — False signature. 

Accused No. 1 was the creditor of a person for 
Rs. 38. To pay off his debt the debtor got out 
the sum from his father by a postal money order 
drawn in his name. When the money order 
arrived at the place, accused No. 1 received 
the money direct from the postman, and 
had the acknowledgment signed by accused No. 2 
under the representation that accused No 2 was 
the payee. Neither accused informed the debtor 
of the money order or the receipt of money : — 

Held, that the accused were guilty of forging a 
valuable security, e, g., the money order acknow- 
ledgment, an offence punishable under S 467 of 
the I P. C. {Macleod, C. J. and Shall, J) Em- 
peror v. Jogidas Babu. 

24 Bom. L. R. 99 : (1922) Bom. 82 : 

66 I. C 328 : 23 Cr. L. J. 264. 

S. 477 A —Forgery— False entries in 

accounts to cover misappi opriation. 

Where it is found that the accused made false 
entries in the accounts to cover h>s own defalca 
tious he cannot be convicted under S 47 7 A I. P. 
C 19 All 305 ; 5 A. 532 ; 8 A 653 ; 5 A. 221 foil. 
{Gokul Prasad , J.) Shuja-ud din Ahmad 
Emperor 20 A. L J 662 . L. R. 3 A 143 Cr. 

(1922) All. 435 * 68 I. C 834 : 23 Cr. L. J. 610. 

S 494— Bigamy — Daughter married 

by mother without father’s knowledge— Subsequ- 
ent marriage arranged by father. See (1921) Dig, 
Col. 901 Gajja Nand v . Emperor. 

2 Lab 288 : 64 I. C. 500 : 8 P. L. R. 1922 : 

(1922) Lab. 139 : 23 Cr. L. J. 20, 

-S 494 — Bigamy — Mahomed an law — 

Ahamadtyans — Apostacy — Remarriage . 

The Ahamadiya faith is within the pale of 
Mahornedanism and a Mussalman who embraces 
the Ahamadiya faith does not become an apostate. 
Where a Mahomedan husband becomes an 
Ahamadiya and thereafter the wife treating him 
as an apostate marries another, she is guilty of 
bigamy. There is no question of the application 
of Mensrea in the case of offences under S. 494 
1 P. C, ( Oldfield and Krishnan , JJ.) Naranta 
Kath Avullah v. Parakkal MammU- 

43 M. L. J. 663 : 16 L. W. 626. 

S, 498— Offence under— Complaint by 

husband — Contents of. See (1921) Dig. Col. 902. 
Brahma Dat v . Emperor. 

64 I, C. 134 : 22 Cr. L, J. 742. 

S. 499 — Defamatory statements — 

Privilege — Pleadings. 

There is no absolute privilege in respect of 
defamatory statements m pleadings in India, 
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23 C. 867 foil , 38 C. 880 ; 14 C. L J. 31 ; 14, 
B. 97; 3 A. 815 : 48 G, 38S Ref. [Chatter jea and 
Suhrawardy , J J,) Dhiro Koch v Gobinda Dev. 

65 I, C. 204. 

499 Exception § '-Defamation — 

Complainant — Privilege — Extent of. 

Exception 9 to S. 499 I P. C. can only afford 
protection When the defamatory statement has 
been made in good faith for the protection of the 
interests of the person making it or of any other 
person or for the public good, A complainant 
making an insolent and gratuitous statement — 
imputing immorality to a woman, cannot possibly 
bring himself within that exception, because it 
cannot be said that the statement he made was 
made in good faith for the protection of himself 
or of any other person or for the public good Nor 
can the protection which is given upon punciples 
of public policy to a witness be given to a com- 
plainant who when asked by the Magistrate to state 
his grievance deliberately makes a defamatory 
statement without any justification, [Macleod, C, 
J. and Kanga J) Dinshaji Edalji v. Jehangir 
Cowasji. 24 Bom. L. B 400 ; 

(1922) Bom. 381 69 I. C 94 • 
23 Cr. L, J. 654. 

Ss 499 (Excep 9} and 500 —Defamation 

Plea of bona fides. 

The terms * pichlag 9 and lawans' do not mean 
an illegitimate child and are sot defamatory. 

In a contest relating to an office, such an alle- 
gation made to disqualify the rival candidate 
would be covered by Exception ** to S. 499 Penal 
Code. ( Abdul Kadir, J.) Thakaria v. Pukan 
Singh, (1922) Lah. 452 (2) : 67 1. C. 589 : 

23 Cr. L. J. 429. 

— S. 499 Excep. 9— Defamation — Good — 

faith— Privilege, 

There is no absolute privilege in respect of 
statements made in Court. The accused must 
show that the imputations were made it: good 
faith and for his own protection. This is a matter 
of evidence. { WalmsUy and Suhrawardy , 77.) 
Banga Chandra De v, Annoda Charan 
Chowdhury. 35 C. L. J. 527 . (1922) Cal. 76 

*-Se. 500 and 504 — Defamation — Badmash 

— Bet man — Offensive e pithets. 

A person calling another a “ badma«h sf and 
“ bsiman ** is guilty of an offence under S 504 
I P. C, and not under S. 500 I, P. C. ( Martineau , 
7.} Bakhta war Lal **, Emperor. 

51 P. L. B 1922 : 4 Lah. L. J, 480 : 

(1922) Lah. 459 (1) 

— — S, 500— Excommunication from caste— 
Publication — Defamation. 

Wh6re a number of persons professing a parti- 
cular faith met together and resolved for proper 
reasOrts not to associate with a person excorn- 
iSmi ; c&ted by their religious head and sent a copy 
of |be resolution to the person in question it does 
tfir afabimt - to defamation. [Pratt, J.) Nag On 
Thin m t 1 Bur. L. J. 69 : 

66 I. C. 80 : 23 Cr. L. J. 240 

— Kirar — Arora styled 

*$r-Otftnce t - * ' 


PENSIONS ACT (1871), S. 7. 

Aroras belong to the Kirar caste. Though the 
woid Kirar may sometimes have a somewhat 
contemptuous signification and though the Aroras 
may not be pleased to be called so, still calling an 
Arora, a ktrai under provocation is not an 
offence. The affair is a trivial one and should 
never have been brought before the court. [Chevts, 
J ) Mahomed Bakhsh v. Emperor. 

4 Lah. L J 230 : (1922) Lah. 45 : 

65 I. C. 635 . 23 Cr. L J, 171. 

S. 506 — Criminal intimidation — 

Deterrent sentence — When justified See (1921) 
Dig. Col, 904. Gossajn Misser v. Emperor. 

(1922) Pat. 14 . (1922) P. 267. 

S. 511 '—Attempt — Offence — What 

constitutes— lnpossibihty of performance of act 
attempted— Ef feet of, 

The real difficulty m distinguishing between 
preparation and attempt arises in determining 
where a given act or set of acts passes from the 
former stage into the latter. Where the com- 
mission of an offence requiies the performance of 
a series of acts and the person commences this 
series with the view to carry it out to its comple- 
tion, he has in the language of S. 511, I P. C., 
done an act towards the commission of the offence 
in the attempt to commit the offence. 2 A 105 
Ref. 

Per Batten , J, C. : It is now settled law that 
an attempt is possible even when the offence 
attempted cannot be committed. [Drake Brockman 
and Batten , I C.) Shiamji v. Emperor. 

5 N, L. J. 16 : (1922) Nag. 40 : 

65 1. C, 994:23 Cr. L, J.210. 

Ss. 511 and 420 — Attempt — Prepara- 
tion-cheating, 

There is a wide difference between the pre- 
paration and an attempt to commit an offence. 
Preparation consists in devising or arranging 
means necessary for the commission of an offence 
while an attempt is the direct movement towards 
the commission after the preparations are made. In 
the case of a mere preparation the Court assumes 
that better reason would prevail at any moment 
and the man would change his intention to 
commit a crime before the actual consummation 
hereof, Where a clerk in a Railway company to 
weigh goods entered the gross weight of certain 
goods at a figure above its actual weight in a 
register but had not filled up other particulars 
fixing liability upon the railway company, the 
writing of the false figure constituted a mere 
preparation for commission of the offence of 
cheating and was therefore not punishable, 
[Jwala Prasad , 7.) Lakshumi Prasad Emperor 
65 I. C. 492 : 23 Cr. L. X 103. 

PENSIONS ACT. (XXIII of 3811) S. 6— Applica- 
bility of Rtghts —Funeral expenses out of jagtr 
income . 

S. 6 does not apply to a suit for declaration that 
funeral expenses cannot be claimed to be paid out 
of income of a Jagir, 72 P. R, 1889 Ref, to. 

(i Chevis y J,) Asad Ali v. Mt. Sharif-ur-$jssa. 

1922 Lafi. 36X 

■ -S, 7— Pension— Attachment of, when' per* 
miscible, 
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PENSIONS ACT (1871), S. U. 

A pension is ordinarily not attachable for sale 
in execution If the decree-holder wants tc bring 
this within the exception and show that this in- 
dividual’s pension happened to be attached for 
sale he should have done so by appropriate pro^f 
{Mears C. h and Ryves , /.) Mazhar Ali Khan 
v, Mahfaz Hasan. 44 All 697 : 

20 A. X, J. 679 * I E. 3 A 469 : 
(1922) All. 429 : 68 I. C. 854. 

Ss. 11 and 12 — Pension , What is — 

Endowment by Moghul Emperor — Subsequent i 
management by the British — Allow ance to 
descendants —Not assignable. 

An endowment made of the revenue of some 
villages by Akbar in favour of the descendants of a 
famous Saint, was taken over for management by 
the British Government, and out of the funds a 
portion was directed to be paid regularly in per- 
petuity to the descendants of the Saint A suit 
was brought by the plaintiff to enforce his rights 
on a mortgage of this allowance by a descendant 
of the suit, Held , it was a pension within the 
meaning of S v 11 of the Pensions Act and as such 
the assignment was null and void under S. 12. 
4 Bom. 432 t followed ( Lindsay and Gokul Prasad \ 
jj) Harnam Das v Faiyazi Begam. 

44 A. 354 (1922) All. 22 I, E, 3 A. 130 * 
20 A. I. J. 172 : 65 I. C. 645 

PLEADER— See Legal Practitioner. 

PLEADINGS — Alternative case— Su.t for right of 
way on allegation that a lane belonged to plff. — 
Claim of easement can be allowed where the 
plea of ownership is not substantiated See (1921) 
Dig. Col 912 Dharamdas Kausalydas v Ran- 
chhodji Dahyabhai, 46 Bom 200 ■ 

(1922) Bom. 199 : 64 I. C. 517. 

* Amendment — Legal representative of 

deceased plaintiff —Not to be allowed to set up a 
claim not open to original plaintiff. See C. P 
Code, O. 6, R. 17. 15 L. W. 72. 

Case not set up in plaint — Not to 

be accepted in appeal — Practice — Remand 
— Amendment of plaint— opportunity to defendant 
to raise defences and let in evidence, See Pre 
EMPTION. 20 A. X. L 404. 

- Inconsistent case — When allowed and 

when disallowed- Reason of the rule—Ejectment 

Neither party to a litigation can be allowed to 
set up at the hearing an entirely new and incon 
sistent case. 11 M I A. 7 and N. W. Ry . Co v. 
Electrotype Co , Ltd. (1914) A. C. 461. Ref. 

The reason for the rule has been stated to be 
m substance that the parties might otherwise be 
seriously prejudiced. The plaintiff might have 
received no notice that the point would be raised 
by the defendant and would presumably be not 
prepared with the necessary evidence, and 
conversely, the defendant might be seriously 
embarrassed if the plaintiff were permitted to 
spring a surprise upon him in the shape of a 
new case. Consequently when an objection of 
this kind is taken, the test to be applied is whether 
the party aggrieved has really been taken by 


POLICE ACT (1861), S. 29. 

surprise. ( Mookeijee and Panton , JJ.) GoNDLl 
Bibi V Joylal Abdin. 26 C. W. If 294: 

35 C, L. J 103 * (1922j Cal. 254. 

Limitation — Facts necessary for — Not 

pleaded or issue raised — It entertainable in second 
appeal See Limitation. 1 Pat. 23. 

No plea Set up and no issue framed. — 

Court if can find on point. See C. P Code, 
O 8, R, 2, (1922) Eat. 154. 

Alternative case — Suit on tenancy — 

Decree on the stiength of permissive possession 

The mere fact that the plaintiff has failed to 
prove the particular tenancy set up by him is no 
bar to his getting a decree on showing that the 
possession of the deft was permissive and not ad- 
verse as pleaded by Irm 25 A 256 ; 24 A. 90 Ref. 

( Kanhaiya Lai and Snlaiman , JJ.) Balkishan v* 
RaghUB^r Dayal L R 3 A 485. 

A r ew case — Not to be set up, mile * 

Pleaded. 

Where a- mortgagee of Joint family properties 
brings a suit to enforce the mortgage on the 
ground that it was executed fot necessity he can- 
not set up on appeal a new case that as the defen- 
dants had not been born on the date of the mort- 
gage they could not dispute its validity. (Piggot 
and Sulaiman, JJ ) Ram Ratan Misir v. Kapil 
Deo Singh L R 3 A. 541. 

N ew case — Sint for possession — Mort- 
gage challenged as fraudulent— Redemption. 

Where a plaintiff has sued for possession on 
the giound that a mortgage of the property was 
fraudulent and void and fails in proving his 
case he cannot turn round and change his case 
and claim redemption, on the foottng that the 
mortgage is good and enforceable, 17 C W. N. 
219 ; 5 C L. J 527 ; 5 C L. J. 653 ; 3 C. W. N 
325 Ref. ( Chatterjee and Pearson , JJ.) NitYA 
Gopal Tewary v. Ramsasi Roy. 67 I. C. 394. 

Notice to quit — Allegation in plaint — No 

sped 6c denial in written statement — Admission of 
sufficiency of notice — Waiver of objection to 
notice. 1 Bur. L. J. 87, 

E0LIGE ACT (Y of 1861)— Nature of suit —Suit 
for recovery of property— Offer to pay moneys 
found to be binding on estate See (1921) Dig; 
Col. 906 Ammalu Ammal v. K. A. Krishna Nair. 

30 M. X. T. j38, 

S. 29— Overstaying leave by police officer 

—Reasonable cause— Conviction. See (1921) Dig, 
Col, 903, Jagadish Chandra Bose v. Emperoil 
66 I. C. 67 : 23 Cr, X. J. 22*7. 

S. 29 — Unreasonable order of transfer 

not complied with — Another order served — Prose • 
cution for disobedience of the first order—Convic- 
torn if legal , 

Where a police officer was served with one 
order of transfer and then with another ordfiv 
which he could reasonably have construed as 
cancelling the previous order and did 
comply with the first order, he could not . be 
convicted of wilful breach or neglect of a lawful 
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order made by a competent authority. (Das, J.) 
Parmanand Lal v The King Emperor. 

(1922) P. 207. 

Ss. 30 and 32 — Resistance execu- 
tion of law or any legal process — Offence created 
by statute— Bye Law — Force of— Notification 
under the Police Act prohibiting meetings in 
general. 

Per Mulhch and Contis, JJ, (Das, J, dissenting) 
the words of S. 30 of the Police Act are suffici- 
ently general to enable the superintendent of 
Police to issue a general notification containing 
a prohibition against convening or collecting 
assemblies or directing or promoting processions 
without a license. If the person or persons 
against whom the notice is directed convenes or 
collects an assembly or promotes or directs a 
procession without license he or they will be 
punishable under S. 32 of the Act 

There is nothing in the Act which renders a 
person liable to punishment for joining an 
assembly or procession which has already been 
convened or collected^ he has no notice that the 
conven r or promoter has omitted to take out a 
license ; but if alter becoming aware that ihe 
person whose duty it was to take out a license 
has failed to do so, he persists in remaining with 
the assembly or procession then it may be said 
that he shares the common object of such persons 
to resist the execution of the Superintendent’s 
order. His conduct may then amount to an 
offence under S. 141 I. P. C 

When a notification is issued by an executive 
authority in exercise of a power conferred by 
statute, that notification is as much a part of the 
law as if it had been incorporated within the 
body of the statute at the time of its enactment. 
The command is in every respect, a command 
by the appropriate legislative authority ( Mulltck , 
Contis and Das , JJ ) Emperor v. Abdul Hamid. 

3 Pat. L. T. 585 (1922) Pat. 274 : 

4 IT. P. L. B. (Pat ) 79 : 68 I. C. 945 : 

23 Cr. 1. J. 625 

S. 42 —Illegal arrest— Excise officer — 

Trial . 

Where a complaint is made against a police sub 
Inspector for illegal arrest within the period of 
limitation prescribed by S. 42 of thePohce Act, the 
trial can proceed in spite of the section. ( Lindsay , 
J t ) Shankar Lal v , Emperor. (1922) All. 264 : 

65 X. C. 433 : 23 Cr. L.J. 81. 


POSSESSORY TITLE— Goal against all but true 
owner 

Whether possession originated lawfully or not 
the person m possession is entitled to the pro- 
perty and the trees thereon as against all the 
world except the true owner. ( Broadway , J.) 
SidhU v . DhaNNA, 2 Lah L. J 271 : 

67 I. C 948. 

POWER OF ATTORNEY — Construction— Strict 
construction — Power to sign a mortgage — Power 
to contract debt. 

Powers of attorney should be strictly constru- 
ed A power to sign a mortgage does not carry 
with it a power to contract a debt on a mortgage 
or enter into the transaction but a power to ex- 
ecute a mortgage carries with it the power to en- 
ter into the transaction itself, 6 C. L, J. 493 dist. 
(Contis and Das , JJ.) Ram Lal Singh v Mt. Bibi 
ShahruNNISsa. 3 Pat. L. T 442 : (1922) P, 559 : 

67 I, C. 315. 

PRACTICE — Abandonment of plea — If can be 
raised again on appeal. Sec (1921) Dig. Col. 907. 
Ghulam Sarwar v. Nayaz All ' 64 I. C. 185. 

Abandonment of point — If can be raised 

again . 

Where a party abandons any point of appeal be 
cannot be allowed afterwards to take up a point 
once abandoned Where therefore the only’ point 
raised was a point of limitation which was deci- 
ded against the appellant, he cannot be allowed to 
raise a new point of estoppel, (Pratt and Fawcet , 
JJ~) Doddava Yellawa. (1922) Bom. 233. 

Adjournment granting of— Payment of 

money on condition precedent — Effect of failure 
to pay. 

On a suit coming on for hearing, an adjourn- 
ment order was made conditional on payment of a 
certain sum of money and “If the money is not 
paid by 1st June the suit will be dismissed with’ 
costs”. The sum was not paid and the contention 
being, raised that the suit became ipso facto dead, 
held , that if the order of adjournment contained 
the words “In default the suit will stand dismis- 
sed” no further order would have been necessary, 
but as it stood, a further order of court was 
necessary before the suit was treated as dead. 
(< Greaves , J.) Sewratan v . Kristo Mohan Shaw. 

48 Cal. 802 : (1922) Cal. 320 : 66 I. C. 481. 


POSSESSION — Actual possession not possible— 
Effect. 

If a land is such over which nobody can exer- 
cise possession* possession would ordinarily 
follow title. (Contis and Das , JJ ) Lala Girj 
Prasad v . Jitgul Kishore. (1922) P. 503. 

— Meaning of — If equivalent to actual 

Cases of Waste, jungle and diluviat- 
ed lands. See Lim. Act, Art. 142. 

aec.w.H.m. 

RIGHT — Heri i a biiity . 

fcfghf of a trespasser is heritable. 
& J, C.) Ghulam Sarwar 

$8 : 65 1. C- 396, 


1 

(Wasif 


Adjournment — Refusal — Prejudice ' — 

Retrial . 

Where on the day to which a small cause shit 
had been posted for trial both parties applied for 
time on the grounds that one of the material 
witnesses was unwell, that another had not 
brought the documents summoned, and that a 
{bird had not been served, and the court refused 
the adjournment and tried the case on the merits. 
Held that it was a proper case for the grant of an 
adjournment and there should be a retriab 
(Suhrawardey and Cuming § JJ.) Khetra Nath 
Das d. Mahananda Das. 65 I. C. 599'* 

Admission by counsel — Liability , 

Per Fawcett J . Parties are b.ound by admission* 
of their conus el, unless he has been induced or 
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misled by some circumstances to make a state- 
ment under a mistake. ( Pratt and Fawcett , JJ ) 
Doddava v. Yellawa. (1922) Bom. 233. 

Appeal — Delay in presentation — Exparte 

order excusing delay — Delay of respondent to 
get order vacated by motion. See Lim Act, S, 5. 

16 L 662 

Appellate Court - New plea when allowed. 

An appellate Court will not allow a new point 
to be raised before for the first time when ’t 
involves the taking of fresh evidence. ( Ryves and 
Gokul Prasad , JJ) Ajodhu Prasad v . Mt 
MaJidaN. L. It 3 A 49 : 20 A. I J, 92 : 

(1922) All 346 : 64 I. C 932 

Appellale court — New plea — Question of 

law — Interpretation of document. 

A question depending on the interpretation of a 
cause in a'deed is one of law and may be raised 
for the first time on appeal. ( Robinson , C . J. and 
Macgregor , J.) Ko Thine v Ismail Cassim 
Morad. 1 Bur. I J. 117 : 68 I. C. 887 

Appellate Court— New question of fact — 

When allowed . 

Where a will was never set up either m the 
pleadings, at the hearing or in argument in the 
Court below, nor put forward even in the ground 
of appeal, an appellate court would not entertain 
it, the question being one of fact which the res- 
pondents had no opportunity to meet. ( Daniels 
and Lyle A. J. C.) Kuar Nageshar Sahai v. 
Kuar Mata Prasad. 9 0. L. J. 235 : 25 0. C. 189- 

(1922) Oudh 236 

Contempt — Contempt of Subordinate 

Court— Power of High Court to lake action. 
See Contempt- 24 Bom. L. R. 16. 

Costs — Proportionate costs — Mofussil ! 

and High Coui t— Difference tee Costs, 

68 I. C. 664, 

Costs— Costs not following the event — 

Erroneous exercise of discretion-interference on 
appeal. See C P. Code, S. 36. 64 I. C, 962 

Costs -Omission to bring proper pro- 
vision of law to the notice of court — Disall - 
wance of costs . 

In this case the Judicial Committee disallowed 
costs to the successful appellant on the ground 
that he had failed to place before the High court 
the provision of the statute wlvch entitled him to 
the relief chimed. ( Lord Buckmaster ). Nathu 
Khan v. Thakur Burtonath Singh 

42 M I. J. 444 • 20 A. L. J. 301 : 
26 C. W. N. 514 • X, R. 3 (T. 0 ) 82 : 

24 Bom L. R. 571 : 15 L. W. 635 : 
(1922) Jt. W N. 323 . 35 C. E, J. 417 : 
(1922) P. C. 176 : 66 I. C. 107 (P, C ) 

Costs — Wrong procedure and dilatoriness 

—Depriving successful appellant of costs, tee 
Privy Council— Costs. 20 A L. J, 476 (P. C j 

— Costs — Divorce — Husband's liability for 

wife’s costs, See Divorce. 66 I, C. 494. 

— Judgment— Statements m as to admis- 

sions made during trial — Appellate Court not to 

Y— 58 


PRACTICE. 

lightly ignore such admissions. See (1921) Dig. 
Col 910 Sarvt Chandra Maiti v t Bibhabati 
D ebi - 66 I. C. 433. 

Courts if can take notice of later events . 

A court of law can take notice of subsequent 
events and do justice as between the parties. 
( Mukerjee and Buckland r JJ.) Dinanath MahisH 
V. Na BA KUMAR HijRA. 35 C. L. J 832 

• Court fee— Calculation of— Long stand- 

ing practice not to be departed from. See Court 
Fees Act, Ss. 7 and 17. (1922) Pat 79. 

— Court hours m the United Provinces — 

Court dismissing case after 5 p without 
notice to litigants — Material irregularity — 
Revision. 

The usual court hours m the United Provinces 
have been fixed by the High Court to be between 
10 30 a m. and 4 pm. and they cannot be 
altered without special sanction. This does not 
however fetter the discretion of subordinate 
courts, as for example to sitting after 4 p. m. to 
conclude the hearing of a particular case when it 
also suits the convenience of parties concerned. 

Where however without any special reason or 
notice to the parties, the court took up a fresh 
case after 5 p, m. and dismissed it because plain- 
tiff was absent, held it was a fit case for the inter- 
ference of the H>gb Court in revision. ( Piggott , 
J.) Bevis and Co- v. Ram Prasad 

44 All. 325 : 20 A, L. J. 138 : L, R. 3 A. 25 : 

(1922) All. 72 : 66 I G 167. 

Criminal appeal- Charge found to be 

false pending appeal— Instructions to government 
Pleader not to support— Conviction, valid — Appeal 
to proceed unless withdrawn See Criminal 
Trial. L. R 3 All. 2 Cr. 

Cross-Examination , stopping of— when 

improper « 

The Courts have full power to prevent any 
abuse of the rights of cross-examination,, in any 
manner appropriate to the circumstances of the 
case , but before passing an order stopping 
further cross-examination, it must satisfy itself 
that questions were being asked whic*i could not 
affect the result of the suit, in short that the 
right of cross-examination was being abused 
C Darnels , A. J. C .) Banke Lal v. Kanhaiya Lal. 

(1922) Oudh. 124. 

——Delay in presenting appeal— Objection 
when to be taken See Lim, Act, S. 5. 

16L W. 662. 

Document wrongly admitted by lower 

court— High Court in second appeal not to decide 
if there is other evidence to justify decree . 

Where a document has been wrongly admitted 
by the courts below, it is not possible in second 
appeal for the High Court to say whether apart 
from that document there is sufficient evidence to 
justify the decree. That is a matter which must be 
considered by the lower court. 7 Cal. 293 refd to. 

| (Mookerjee A. /. C and Fletcher ; J.) UjmAtl 
Sirdar v. Shadhai Behara. 35 c, I. J, 182 : 

(1922) Cal. 185 : 63 i. cf 1003. 
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English law—* Principles applicable in 

the absence of statute — Justice equity and good 
conscience, See Equity (1922) Pat. 85 

Evidence— Party's absence from witness 

box . 

Where the Small Cause Court dismissed plain- 
tiff's case on the ground that he avoided going 
into witness box, without considering the evi- 
dence in the case, the High Court reversed its 
decision. {Jwala Prasad , J ) Jangi Mahato v. 
MUNI Mahto. (1922) P, 39, 

Ex-Par te order — Notice necessity of . 

When a widow of one of the decree-holders got 
her name recorded in place of her husband with 
out notice to other decree holders and when the 
other decree holders applied to be heard as to 
whether the order was wrong. Held : that the 
court is bound to dec j de whether the ex-parte 
order was correct. ( Macleod C J . and Coyajee, T ) 
Mohanlal Amrit Lal v Bai Mahajaveri, 

(1922) Pom 280 

>Fund in Court — Jurisdiction of another 

Court to deal with See (1921) Dig Col, 909. 
Binode Behary Bose v. Hira Singh. 

64 I. C. 308 

Inconsistent pleas — Not allowed , 

Where in pursuane of a compromise between 
the parties, the plaintiff got possession of the suit 
properties and the terms of the compromise were 
even subsequently enforced by courts of law as 
between them. 

Held , that the defendants were precluded from 
disputing the title of the plaintiff to the lands by 
virtue of the compromise entered into by them 
with the plaintiff, and by virtue of which the 
plaintiff was put in actual possession of the lands 
and remained 'n possession for about 17 yeai s, 

( Walmsley and Ghose, JJ .) JogendRa Nath Bho- 
mick V. DiNanath Dass (1922) Cal. 313. 

Insolvency- Questions ot title— Decis’ on 

bad on, to be arrived at See Pro. Ins. Act, S. 4. 

P, E. 3 A. 285. 


PRACTICE 

(f > fencer and Ramesam t JJ.) Slbbaraya 
Mudaliar v. Kandasami Mudali 

16 L, W. 330 • (1922} M. W. N. 674. 

New case — Point not raised in pleadings 

or issues . 

Where m a case of alluvion, the qustion whether 
the accretions were gradual, slow or impercep- 
tible was not raised in the pleadings oc issues, the 
Board doubted if it was open to raise the point in 
appeal, {Lord Carson ,) The Secretary op State 
for India in Council v. Raja of Vizunagaram 
45 Mad. 207 : 26 C. W K. 348 f 15 I W. 389 : 
42 M. L J. 589 : 20 A. L. J. 438 49 I. A, 67 i 
L. R 3 P C. 105 : (1922) M W. Jf 381 : 
35 C I J. 463 : (1922) P. C. 105 : 67 I C. 1 (P. C.) 

New form of procedure. 

A court is not justified in applying its powers 
of inherent jurisdiction to introduce a new form of 
procedure for which no provision is made by the 
Indian law ( Newbould and Cuming , JJ.) GOUR 
Chandra Goswami v. Chaidanya Goswami. 

(1922) Cal. 1 (1). 

New point m appeal — Evidence not let 

in— Not to be allowed See C P. Code S 100. 

(1922) Bom. 148 

Parties— Non-joinder— Objection as to— 

Procedure. See C. P. Code, S 99 and 0. 1, R. 9, 

42 M. L J. 133 

-Patna High Court-Effect of Calcutta 

High Court rultngs 

With respect to matters regarding which there 
is a conflict of opinion between the Calcutta and 
other High Courts prior to the establishment of 
the Patna High Court, the latter will follow the 
Calcutta rulings, unless they are decidedly wrong. 
{Jwahi Prasad and Buckntll, JJ % ) Amrit Lal v 
Muklidhar. 3 Pat L T. 422 : (1922) Pat. 229 : 

(1922) P 188 : 67 X. C. 538. 

Pauper appeals-Security for costs, if can 

be demanded. See C. P Code, O 41, R. 10. 

* 3 Lah. 30. 


stage. 


-Issues— Necessity for defining at early 


In this case the Privy Council drew attention of 
the Courts in India to the importance of defining 
at the earliest moment in the simplest terms, the 
exact character and extent of the dispute which 
is going to be made the subject of the litigation 
through the court. ( Lord Buckmaster ) Bawa Mag 
niram Sitaram v . Shet Kasturbai Manibhai. 

46 Bom. 481 : 26 C. W. N. 473 - 
30 M. L T. 268 (P. C.) : 24 Bom. It. R 584 ; 

30 A L. J. 871 *. 66 I. G. 162 : 

(1922) M. W. N. 319 : 35 C L. J. 421 * 
(1922) P. C, 163 : 491. A. 54. (P. C,) 


7 Plaint — Presentation of, at residence of 

Judge after the usual Court hours— validity of. 
See C. P Code, S 26 65 I. C. 674. 

Pleader's fees — Dismissal for default — 

Withd t aw at of su 1 1 

A withdrawal of a suit after several witnessed 
have been examined is not tantamount to a dis- 
missal for default and pleader's fees should not 
be calculated as in the case of a suit dismissed 
for default. In the case of a withdrawal the 
opposite party is entitled to his full costs. ( Das 
and Adana > JJ.) Ramkishen Das v . Beni 
Prosad 3 Pat. L. T. 314 : 65 I. C. 355. 


ZTZT7* JudlC i al order '— Vacating of— Remedy 
by petition — Nullity. 

' Sl en . * e or <ter o r decree of a court is a nullity 
tPFty interested in showing it to be a nullity 
ItML court to vacate it and if the 
, M the fact, it ought to do so. 

need not be filed under any 
« * he absei *oe of a section 

tHf incompetent. 


Pleading o.nd Proof — Variance between 
'-Rule against— Scope of. 

As a general rule parties should he kept to their 
pleadings, but this is not of universal application 
and every variance between pleading and proof is 
not fat 4. The rule that the pleading and proof 
must correspond is intended to serve a double 
purpose; first to appraise ihe defendant distinctly 
ana specifically of the case he is called upoo td 
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nswer ; and secondly, to preserve an accurate 
record of the cause of action as a protection 
against second proceeding upon the same allega- 
tions. The test is whether the defendant will be 
taken by surprise if relief is granted on facts 
established by the evidence. A variance between 
a pleading a what is proved is immaterial unless 
it hampers a defence or unless it relates to an 
integral part of the cause of action. The couit 
will depart from the rule that proof must conform 
to pleading where it is satisfied that justice will 
not be done between the parties if the suit were 
dismissed on a technical ground, with the pros- 
pect of a further litigation for the determination 
of a conti oversy then substantially npe for settle- 
ment. [Mooketjee and Chotzner , JJ .) Ananda- 
CHANDRA CHAKRABARTI V BROJA LAL SlNGH, 

36 C. L. J. 356 

Point not raised tn lowet couit— If can 

be allowed in second appeal. 

Where a point taken in the Couit of first inst- 
ance, was not raised in the lower appellate Court 
it cannot be allowed to be raised in second 
appeal. ( Miller C. J. and Adanti J.) Pirthi 
MahtoN v. Jamshed Khan 3 Pat. I, T 403 . 

{1922} P. 289 : 6? I. C. 656. 

Precedents — Not to be lightly unsettled 

The Court should be reluctant to dissent from 
the view expressed in long established decided 
cases and thereby not only to unsettle the law but 
also to endanger the security of property and title, 
dangers which are not associated with changes 
brought about by legislative interventions. 
{Mooker^ee, and Panton , JJ.) Isan Chandra 
Bakshi V. SaFatulla Sikdar. 26 c. W. N. 703 : 

35 C. X, J. 36 : (1922) Cal. 331 * 68 I C. 219 

Precedents — Subordinate Courts— Duty 

to follow tts own High Court. 

A lower Court is bound to follow the rulmg of 
that High Court to which it is subordinate in pre- 
ference to the rulings of other High Courts where 
the two Courts differ. [Gokul Prasad and Stuart , 
m Badri Prasad v. Mohar Singh. ! 

4 V. P. X. R, (A.) 15 : 65 I. C. 511 

— Preliminary point — Disposal on — Re- 

mand , 

Where an appellate court revei ses the decree 
of the lower court and remands it for disposal 
on the merits, the lower court would be acting 
irregularly and unwisely if it disposes of the 
case on a so-called preliminary point involving a 
mixed question of law and fact not raised or 
argued on appeal. {Spencer and Deva Doss, JJ.) 
MULLAI THAYAMMAL V . SUBBARAYAN PlLLAI. 

(1922; M. V9 N, 763 16 L, W. 802. 

Reversal and remand of suit — Point 

decided not open. 

Where in appeal the High Court reverses a 
decree and remands the suit for trial, it is not 
open to the parties to re-agitate the point decided * 
by the High Court. {Richardson and Suhra- 
wardy, JJ.) Syjsd Sadaq Reza v, Khoshmohini 
Base h . (1922) CaL 317 J 


PRE-EMPTION. 

Subsequent events. 

In exceptional cases Courts can take cogni- 
zance of events smee the institution of the suit 
where the adoption of such a course tends to 
shorten litigation. But where plaintiff sued on 
a breach of agreement, the pleadings of defen- 
dant cannot be taken advantage of to furnish a 
cause of action on failure of plaintiff to prove the 
alleged breach prior to suit, (1918) M. W N 
199 ; 37 I C 962 Dist [F 439 C 1]. {Chevis and 
Abdul Quadir, JJ.) Ardullah Shah v. Maho- 
med Shah. 4 TJ. P. X, R. (Lab.) 42 . 

(1922) lah- 437 : 66 I. C. 616. 

Summons, tssue of- — Court's duty l o en- 
force attendance , 

When once a court issues .summons lor the 
attendance of a witness it is its duty, unless the 
applicant is guilty of gross laches, 'to help him 
and enforce the attendance oi such witness. A 
refusal to issue summons is a grave irregularity 
and contravenes the recognised principles em- 
bodied in the C. P. Code. [Jwala Prasad and 
Buckmll , JJ.) Jadunandan Singh v. sheo- 
nandan Prasad. 1 Pat, 644 * (1922) Pat. 200 
3 Pat L, T, 487 . (1922) P 276 : 68 I. C 645. 

Trial— Evidence — Duty to consider — 

Finding of fact. 

Where the decision on a question of fact is 
final, the duty of examining the parties and 
thoroughly sifting the evidence ought to be rea- 
lised by the trial Court. {Kanhaiya Lai, /. C.) 
Kanhaiya V . Azim-ul-lah, 25 0 C. 69 : 

(1922) Oudh 122 

~Tual of suit — Landlord and tenant — 

Disputes between— Notice to quit— Validity of. 

Where in an ejectment suit the principal ques- 
tion between the parties was as to the sustaina- 
bility of the claim of occupancy rights set up by 
the tenants, and the court below after taking 
evidence on all the issues in a protracted trial, 
decided the question as to notice to quit and dis- 
posed of the case on that giouad only, Held that 
having regard to the longstanding disputes bet- 
ween the parties and the protracted trial of the 
case, the court below ought to have declared the 
* ights of the parties so as to constitute a binding 
decision between them. The mere fact that a 
question as to the sufficiency of notice has not 
been taken at the previous stages of a case does 
not prevent a party from urging it as a defence 
**<: the time of the final disposal of a claim for 
ejectment. {Spencer and Devadoss, JJ.) Sara- 
vana Perumal Pillai v. Subbay y an, 

31 M. L. T. 430 (H. C.) 
PRE-EMPTION — Consideration — Vendee mort- 
gaging back to vendor for portion of considera- 
tion— If binding on pre-emptor. 

Part of the consideration for a sale was a mort- 
gage of the piopeity executed by the vendee to 
.be vendor, The sale was pre-empted subse- 
quently, and on a suit being brought on the mort- 
gage held, the sale and the mortgage formed 
part of the same transaction and hence the 
pre-emptor was bound by the mortgage. {Ryves 
and Gokul Prasad , JJ ,) Bechan Singh v 
Kishun Mal. 44 All. 348 : 20 A. X. J. 164 ‘ 
X. R. 3 A. 122 : 4 U, P. X R. (A.) 26 \ 
(1922) All, 25 : 65 I- 01 54& 
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PBE-EMPTION, 


Custom — Evidence of — Entries in 

wajib-ul afz. 

In pre-emption cases entries in wajib-ul arz 
constituting merely an expression of the wishes 
of the co-sbarers as to certain practices which 
they approve, unsupported by any other evidence 
are utterly insufficient to establish the custom 
{Tudball and Sulatman, JJ.) Chahalz?. Dwarka 

64 I. C, 484. 


Custom — Mahal — Co-sharei — Partition 

— Effect of. 

It was proved that in a village there was a 
custom of pre emption among co-sharers in the 
same Mahal as against co-sharers m a different 
Mahal. The village was subsequently partitioned, 
the old mahals being broken up and new ones 
formed. Held, m the absence of any evidence to 
the contrary, the old custom would continue even 
after partition 6 A L. J. 180 ref. 8 A. L. J. 1013 
foil. { Rafique and Piggott , JJ ) Jokhan Singh v. 
SabhaJat Singh. L. B. 3 A 151 : 

20 A. I. J. 223 * 65 I. C. 832: (1922) All. 182. 

Custom not proved — Contract set up 

m appeal— Remand how to be made. 

A pre-emption suit based on custom, was dis- 
missed as alleged custom was not proved. In 
appeal, the claim was based on contract, and the 
appellate court recorded a finding to the effect 
that a contract of pre-emption stood proved 
between the parties, and remanded the suit to be 
tried on the merits. 

Held the proper procedure should be to remand 
the suits, directing the plaintiff to amend his 
plaint basing his claim on the grouad of contract 
thus giving an opportunity to the defendants to 
urge their defence to the new plea and to give evi- 
dence it they think it necessary, [Rafique and 
Piggott , JJ.) BiSDEO Rai V . Jhagroo Rai. 

44 A. 571 : 20 A 1, J. 464 : L. B. 3 A. 350 : 

4 TL P, L. B. (A.) 80 : (1922) All. 281 : 

66 I. C. 572. 


— Custom recorded m wajib-ul-arz — 

Dastur dehli — Value of, bee (1921) Dig. Col 917 
Bhagwan Das v Badri Prasad. 

64 I. C. 4X6. 

Custom— Mixed question of fact and law 

— Interference in Second appeal when justified. 
See C P. Code, S. 100. L. B. 3 A. 504. 


Custom— Sale of house property— Katra 

Amar Singh— Amritsar City — Instances in 
neighbouring sub-divi stotis, 

Held f on the evidence in the case, that the 
custom of pre-emption in respect of sales of house 
property by reason of vicinage in Katra Amar 
Singh ot Amritsar City had not been established. 
9 P. R. 1909 appr. Where the sub -division in 
question is bounded on some sides by sub-Jivi- 
aions in whidh the custom of pre-emption does 
exist and on other sides by sub-division in which 
it’ does not exist, cases of pre-emption in ad 
i^nlp mahallas are not of much value. ( Chevis 
a^MRossignol, JJ*) Vaishno Das v. Hem 

4 Lah. L. J. 371* 

Town— Instances— Length of 
- - on compromise— Evt- 

krp^ln 


In suits for pre-emption in respect oi property 
situate m a town, however probable and iau 
seeming the plaintiff's claim may be, he should 
never be relieved from the burden of proving the 
ex stence of the alleged custom m the special 
locality in which the pioperty is situate, proof of 
its existence in neighbouring Mohallas being at 
best only supplementary of the evidence required 
ot the plaintiff Where the instances cited are 
all of them more than 40 years old, they are not 
sufficient to prove the custom. [Scoit-Smith, J.) 
Ramji Das v Mam Chand, (1922) lah. 367 : 

67 I. C. 953 

Custom — Wajib-ul-arz — Village parti- 
tioned into several mahals— Subsequent wajtb-ul- 
aiz— Containing special provision giving right of 
pre emption among co-sharers ot these mahals 
inter se . See (1921) Dig. Col. 917 Pakbhu Dayal 
v. Jamil Ahmad. 44 AIL 117 : (1922) All, 160 : 

64 I. C. 646. 


Custom — Whole village owned by 

descendants of one family — Custom among Such 
co-sharers giving right of pre-emption to near 
relations — Purchase of entire village by outsiders 
—Custom no longer holds good. See (1921) Dig. 
Col. 918 Makund Singh v. Gopi Prasad. 

64 I. C. 110, 

Decree — Nature of— Money required, if 

an antecedent debt. See Hindu law— Debts. 

4 U. P. L. B, (A) 43. 

Decree for — Deposit — Deduction of 

decree amount — Deduction of costs — Intention of 
pa r ti es — / m m a ten aL 

Piff’s suit for pre-emption was decreed on pay- 
ment of Rs. 99 and they were also allowed costs. 
Held , the plff could deposit the decree amount 
deducting costs. 10 1. C. 454 toll. It is immaterial 
what the decreeholder intended to do. The 
test is whether he has sufficiently complied with 
tne terms of the decree. {Chevis and Scott 
Smith , JJ.) Kapuria Mal v. Wali Mahomad. 

4 Lah L. J. 354 : 2 Lah. 294 : 65 I, C. 250 : 
(1922) Lah. 142 : 23 P. L B. 1922. 

Decree — Non+comphance with— Right 

of appeal as to price. 

The mere fact that a pre-emptor has not 
complied with a pre-emption decree in the 
matter ot the payment of the purchase money is 
no bar to his appealing against the decree so far 
as the price is concerned. 76 P. R. 1890 ; F, B. ; 
67 P. R. 1895 foil. ( Martmean , /,) Muhammad 
Khan v. Ghulam Qadir. 4 Lah. L, J. 397 : 

(1922) Lah. 36 : 67 I. C. 844. 

-Decree— Time fixed for payment — 

calculation of. Sec (1921) Dig. Col. 1919. Himmun 
v Faiya. 67 I. C. 772. 

Decree — If transferable. See (1921) Dig. 

Col. 919 Mehk Khan v. Ghulam Rasul. 

3 Lah. L. J. 553 : 64 I. C, 191 ; (1922) Lah, 360 

Exchange— Right to pre-empt 

There is nothing improper or illegal in parties 
evading the law of pre-emption by resorting to 
an exchange instead of a sale. 104 P, R. 1918 Ref. 
[Broadway and Abdul Raoof ; JJ.) NARA m SINGH 
v . Waryam Singh. 4 Lah, L. J. 3&g. 
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PRE-EMPTION. 

Joint family property — Sale by a 

member , 

When a joint Hindu family property is sold by 
one of the members of the family a suit for pre- 
emption by another member of the same family 
is maintainable in Oudh. {Wazir Hassan , A J. 
C ) Ramadhin Singh v Surajpal Singh 

25 0. C. 57 : (1922) Oudh. 115 . 65 I. C. 77 2. 

Right to — Co-sharet — Mortgage of entire 

share by conditional sale — Rights of cosharer to 
pre-emption — Partial pre emption . 

Though a cosharer in a village has mortgaged 
his entire share of the properties by conditional 
sale, he remains a cosharer and as such entitled 
to pre-emption. Unless the pre-emptor claims to 
pre-empt the whole of the property sold, his 
action must fail. Bat if the vender has included 
properties which the plaintiff has no right to 
pre-empt he can exclude them. 8 A. 462 ; 6 A 
423 Ref (Kanhaiya Lai and Snlaiman , JJ) 
Mohindra Man Singh v. Maharaj Singh- 

LR.3A. 600 : 20 A. X, J. 810. 

Rigfft of Joint Hindu family — Sale by — 

Father — Necessity — Right of sons to pre-empt . 

In a joint Hindu family consisting of a father 
and his son, the father is presumably the manag- 
ing member of the family and pnma facie a sale 
by him is binding on his sons. 42 A. 264 Ref 
The sons in a joint Hindu family cannot maintain 
a suit to pre-empt a sale of a joint family pro- 
perty made by the father as a manager and for 
legal necessity. (Scott Smith , JJ Sukha Ram v. 
Kotu Ram. 67 I 0. 76. 

Right of — Lease or sale — Test of — 

Existence of right of -re entry— Under proprietary 
tight. 

In the case a of sale there is a right of pre- 
emp tion but in the case of a lease there is not. 
The first distinction between a sale and a lease is 
that in a sale ownership passes while in a lease 
it does not pass , but this distinction fails where a 
superior proorietor carves out of his title an 
under proprietary right and transfers that or a 
price paid. An under proprietor may be a sharer 
under S. 9 of the Oudh Laws Act in such a way 
that a sale by him of his under- proprietary right 
will give rise to pre emption. When a holder of 
a superior right carves out an under-proprietary 
right and sells it, this also amounts to a sale and 
ogives rise to a right of pre-emption. Yet such a 
transaction falls under t e definition of a lease for 
it is a transfer of a right to enjoy the property. 8 
O. C. 121 ; 14 O. C. 41 ; 17 O. C. 299 Ref 
(Simpson, J.) Sahib Baksh Singh v. Thakur 
Din Singh. 9 0, X J. 334 : 

4 TJ. P I. R. (0. C.) 85 * (1922) Ouhd. 229 : 

68 I. C. 966 

Right — Perpetual lease — Under pro- 
prietary rights — Creation of. See (1921) Dig. Col 
921. 2ulfan Khan v Sant Bakhsh Singh. 

(1922) Oudh. 81 : 65 I. C. 97. 

Right of suit— Doubtful claim . 

In view of the decision of the Privy Council in 
21 C. 496 P, C. a suit to enforce pre-emption in 
respect of a , claim to what is really a doubtful 


PRE-EMPTION. 

title is not maintainable, (Kanhaiyalal, J CJ 
Babu Lal v Alt Ahmad Hhan. 

25 0 C, 258 : 9 0. L. J. 317 : 

4 0. P. L f R. (0 C ) 71 : (1922) Oudh. 223 : 

69 I. C. 110. 

Right of—Transfei of property pending 

sui t — Lispendens . 

Pending a suit for pre-emption the vendees 
transferred the property to a third person under 
an exchange. The transfer was not made in re- 
cognition of the superior light of pre-emption, 
Held, that the transfer was effected by hspen - 
dens and that the defendant could not resist the 
plaintiffs claim ( Shadi Lal C. J. and Harrison , 
J ,) MuNSHt Ram v, Maghar Mal 

67 I. C. 304. 

Right to— Acceptance of mortgage money 

from vendee — Delay — waiver . 

Acceptance of mortgage money from the vendee 
and the omission to assert or exercise the right for 
a considerable time, do net amount to a waiver of 
the r'ght. (MarUneau, JJ ) Imam Din v Jalal, 
4 Lah X. J 204 : (1922) Lah. 42 : 67 X, C. 395. 

Right to — Coshareis — Partition of 

mahals— Effect of. 

Where there is a perfect partition of a village 
which is split up into a number of mahals, there 
is thereafter no community of interest between 
the cosharers of one mahal and those of another 
raahal and consequently the former cannot be 
regarded as cosharers of the property of the 
latter, 22 A. 1 foil ( Rafique and Lindsay, J J .) 
Rup Singh v, Bhullan Singh . 

20 A. I. J. 956. 

Right to— Custom or contract — Plead- 
ings— Amendment, 

Where the plamt in a pre-emption suit is 
expressly based on the custom of the village and 
not upon a contract between the co-sharers, the 
suit should be dismissed if the alleged custom is 
not proved. If the court thinks a contract of pre* 
emption is proved, the proper procedure is to allow 
the plaintiff to amend the plaint and give defen- 
dants an opportunity to meet the new case. On 
the facts, a prayer to amend the plaint in second 
appeal was refused. (Rafique and Piggott , JJ •) 
Ram Gharib Tewari v. Shankar Tewari. 

(1922) AIL 5 : I. R 3 A. 636 : 

20 A X J. 15 : 65 X, C. 242. 

* Right to— Involuntary sale — Insolvency 

Sale by official Receiver. 

There is a right of pre-emption even in the 
case of an involuntary sale as in the case of a 
sale by the Official Reciver in an insolvency. 
(Rafiq and Lindsay , JJ.) Birj Narain Rai v, 
Kedar Nath. 20 A. X. J. 918. 

Right to — Omission to include whole of 

the land sold — Mistake — Rectification % 

If a man intentionally sues for less land than 
is covered by the sale, he loses his right of pre- 
emption, but m cases where the error is merely 
accidental and relates only to the description of 
the property the pre-emptor is always allowed to 
amend his claim. If, of course, he refused to 
correct his error, when it was pointed out to him 
he would be held to have forfeited his dainj. 
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PEE EMFTION. 

It the vendee himself takes no objection to the 
error, or if he raises the objection too late, the 
right of pre empuon is not iorfened. 13 P. R. 
1915 foil. (Chevis, /,) All^h Rakhia Khan v. 
Kala Ram. 67 I. C. 872. 

—Right to — Purchaser joining one having 

inferior rights — Effect of— Purchase money — 
Sale deed— intention of parties— Estoppel, 

If a purchaser having an equal right of pre- 
emption associates with himself in the purchase a 
person with rights inferior to those of a _ pre- 
emptor, he is not entitled to resist the claim ot 
such pre emptor to enforce his rights even as to 
his share of the purchase. 48 P. R 190/ toll. 
Persons who by clothing their transaction in a 
particular form, have induced a pre-emptor to 
come forward and claim pre-emption in respect 
of the transaction as a whole cannot be allowed 
to turn round thereafter and claim to show that 
their real intention was something quite different, 

5 P* R. 1914 loll Where the purchase money 
for a sale is paid by the various vendees in a 
lump sum without specific? tion of the amounts 
paid by the various vendees, the transaction must 
be regarded as indivisible, though the shares to 
be taken by the various vendees may have been 
srecified in the deed. ( Broadway J) Yakub 
Khan v. Karman. 66 I. C. 466 

Right to — Sale of property of a share m 

litigation— Property not in possession,. 

It is not the law that no right of pre-emption 
arises in any case in which the vender was out 
of possession aud litigation would be necessary 
to recover possession of the property The ques- 
tion whether a sale is a genuine sale or a mere 
sale of a share m a law suit is one to be determi- 
ned on the facts of the case and it is not correct 
to say that no sale can be the subject of pre eru- 
ption where legal proceedings are necessary to 
obtain possession of the property. Where a sale- 
deed definitely purported to sell rot a share in a 
law suit but a two annas eight pies share m 
Zamiudari property to which the vendor defmi 
tely and clearly stated his title, there is no reason 
oi principle why a champertous purchase of this 
nature should be exempted from the liability to 
pre-emption to which other purchases are subject 
{Daniels, A . T. C.) Gajadhar Prasad v Manra- 
khaN (1922) Oudh 156 : 66 I C. 684 : 

4 TJ. P. L. E (A) 41. 

Right to Relationship— Aziz qartb and 

Azeem bated* 

Death or divorce dissolves the tie and relation- 
ship between a woman and her husband under the 
Mahomedan Law, especially if the woman after 
the death of her first husband marries into another 
family Consequently an uncle of the deceased 
husband of a Mahomedan widow cannot pre-empt 
a- safe by her as being “aziz qarib” or**aziz ba**ed T ' 
and Piggot , S J.) Jahangir Khan v x S yed 
ftoUMAN. 20 A L. J. 56 : 

^ * L,B. 3. A. 28 : 64 I C. 943 

• — *-*■- — -Right by Mahomedan to Hindu — 

paries. #*{1921) | 


PEES. SMALL CAUSES COUBTS ACT, S. 41. 

Dig. Col. 922 Sitaram Bahu Rio Deshmukh v . 
Syed Jiaul Hasan Khan. 26 C. W N. 221 : 
(1922) M. W. N. 63 : 4 U. P L E. (P. C.) 10 : 
3 Pat. L. T. 86 : 24 Bom L, E. 595 : 

64 I* C 826 (P. C.) 

Right to sale of resumed muafi land— 

Not included in twenty biswa zemmdari— Wajib- 
ul-arz giving right of pre-emption on transler by 
ms sadar. See (1921) Dig. Col. 922 Radha 
Kishun v, Abb^si Begam 64 I. C. 480. 

Right to — Vendor owning some property 

and being mortgagee of another — Duty of pre- 
emptor. 

A vendor had proprietary rights m a portion of 
the property and mortgagee rights in the re- 
mainder. In a suit by the pie-emptor only in 
respect of the property in which the vendor had 
proprietary right. Held that the pre-emptor ought 
to have ci nmed pre emption in respect of ihe 
entire property sold with the result that he would 
have stepped into the shoes of the vendor in the 
entire property; but that the defendant not having 
raised the objection in the Courts below, should 
not be permitted to raise it on second appeal. 
(A fears, C. J Pigott , J.) Iqbal Haidar Khan v , 
Mt Wasi Fatima Bibi L. E 3 A. 597 . 

Right to — Wajib ul-arz — Biradaram 

qanbickjaddi — First category — Uncle included. 
See (1921) Dig.Col. 923 Shib Lal Gir v. Damer 
Singh. 64 I. C. 617. 

Right to — Wajib-ul-arz — Classes of pre 

emptors enumerated — Rights inter se not given 
See (1921) Dig. Col. 923. Mathura Singh v. 
Ram Lal Singh. 64 I. C. 486. 

Right to— Woman entering family by 

marriage— Ashkhas Jaddi. See (1921) Dig. Col. 
924. Ram PaL v. Mt. Ratashia. ^ 64 I. C. 191. 

Suit for— Parties— Joint Hindu family 

— Minor members. 

In a suit for pre-empt’on against the sons of a 
vendee, a member of a joint Hindu family, where 
the superior right of the plaintiffs is not disputed 
and the genuineness of the price paid by the ven- 
dees is also admitted, the minor grandsons of the 
vendees are not necessary parties and their addi- 
tion after the period of limitation does not bar the 
suit. 33 A. 279 foil ; 85 P. R. 1915, ,105 P. R. 1895, 
105 P. R. 1917 Ref. (Broadway and Abdul Qadir % 
JJ .) Ram Lubhaya v. Ram Das. 

3 Lah. L. J. 510. 

Suit for— Valuation for purposes of 

jurisdiction . 

Any compensation found to be payable by the 
pre-emptor to the vendee on equitable grounds 
and not as a part of the price paid by the vendee 
is not to be taken into consideration in determin- 
ing the value of a suit in a pre-emption case 
(Le Rossignol and Harrison , JJf) Chiragh Din 
v. SeraI Din. L. E. 3 A, 386 : 68 I. C. 890. 

BEES. SM. C. C ACT, S 41.— Suit to eject tenant— 
Maintainable in City Civil Court, though applica- 
tion is cognizable by the Small Cause Court. See 
Madras Crry Civil Courts Act, S. 3. 

16 L. w. m. 
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3?R£S. TOWNS INSOLVENCY ACT, S 7 PBES. TO WNS INSOLVENCY ACT* B. IS , 


PRES. TOWNS INSOL. ACT, (III of 1909) Ss 7, 30 
and 52 — Hindu Luw — Joint Family Manager — 
Insolvency -* Official Assignees * right — Possession 
of joint —Property— Right to— Alienation of a 
joint property for paying insolvents debts — 
Validity against his minor sons, 

Ou the insolvency of the managing member 
ot a Joint Hindu tamily the Official Assignee 
succeeds to (1) the undivided interest of the in- 
solvent m the joint property and to his rights as 
managing member so far as toey can be exerci- 
sed for his Own benefit. He is not entitled to 
have vested in him the shares of the other mem 
hers although he can deal with them if the in- 
solvent could lawiully have done so it there had 
been insolvency. He can alienate the interest in 
the joint property ot the minor sons of the insol- 
vent lor the purpose of pacing the insolvent’s 
debts unless the debts in question were incurred 
for an illegal or immoral purpose, the presump 
Hon being that they were not The Official Assi- 
gnee is not an alienee but the representative of the 
insolvent and is entitled to all his lights including 
the right to possession ot the joint property ex- ; 
cept such rights as are in their nature personal to 
a member ot the iamily as such. {Sir Walter 
bchwabe, C. /. and Coutts Trotter , /,) The 
Officiae Assignee of Madras, v A. N. Rama- 
CHANDRA Aiyar 43 M L. J. 569 : 

16 L, W 559 68 I. C. 898. 


— 4 S. 7 — Powers of insolvency court— Ques- 
tions affecting title to properly of insolvent — 
Jurisdiction to determine— Effect of the decision 
of the Insolvency Court . 

A Hindu father sold some joint iamily propeity 
for discharging his debts and at the same time 
mortgaged other property ot the family to the pur- 
chaser as a security against any loss which he the 
purchaser might sustain in case the vendor’s sons, 
who were then minors, chose the sale. Theifather 
was subsequently adjudicated an insolvent and 
the Official Assignee m whom the properties of 
the insolvent vested, applied to the Court for a 
direction that the properties mortgaged be sold 
free of the incumbrances on the ground that the 
sale by tne father was binding on the sons and 
the security was unnecessary Held (1) that the 
Insolvency Court had power under S. 7 of the 
Presidency Towns Insolvency Act, to enquire into 
and adjudicate on the validity and binding 
character of the sale ao against the minor sons of 
the vendor ; (2) that the decision of the insolvency ; 
Court to the etf ect that the sale was valid and 
binding would operate as res-judicata in any 
subsequent litigation by the sons against the pur- 
chaser: and (3) that on the finding as to the vali- 
dity of the sale the mortgaged properties could 
behold by the Official Assignee free of the incum- 
brance and the proceeds of the sale distributed 
among the creditors of the insolvent* (1872) 
8 Ch. A. S3 f 86 Rel. ( Schwabe , C. /. and 
Odgers , J.) Doriappa Iyer v Official Assignee 
of Madras. 42 M. L. J. 141 : 

(1922) M. W. N. 77 : 15 1. W. 368 : 

65 I. C. 244 

— — S. 9 —Insolvency— Application for ad- 
judication of a firm as insolvent — Departure of 


partner from place of business— l nlen Hon to de- 
feat or delay creditors 

Under S 9 of the Pres, Towns Ins. Act where 
one partner departs from his usual place of busx* 
ness, it is a matter personal to him and the firm 
cannot be adjudged insolvent One man cannot 
as an agent for another depart from his usual 
place of business and the departure of one part- 
ner is not a constructive departure of the others. 
The departure from the usual place of business, 
with intent to delay and defeat the creditors, 
must be a depaiture of both the partners and not 
merely the departure of one of them { Marten , 
J) Mahomed Hasham and Co. In re. 

24 Bom. L. R 861. 

Ss 13 and 18 — Omission to serve 
notice— Irregularity— Waiver— Onus of proof. 
Se* 1921 Digest Col. 926. Allapitchay K. K. 

S S A. S. Chetty. 

64 I *C 54. 

Ss. 13 and 18 — Omission to serve notice 

—Irregularity— Waiver— Onus of proof. See 
(1921) Dig. Col, 926 Nathmui l v. Goneshmull 
Jivannmull. 66 I C. 886. 

S. 17— Hindu fa the i — Insolvency — 

Adjudication — Vesting of sons interest m 
official Assignee— Remedy of sons . 

On the insolvency of a father governed by 
the Mitakshara law the whole of the joint family 
property including the interest of his sons, vests 
m the Official Assignee. But the sons have their 
remedy on their establishing that the debts of 
the father were illegal or immoral and that their 
sharers would not be liable fo r the same. 48 I. 
C. 526 , 49 I. C. 848 not foil, 7 B. 438 11 B. 37 19 
M. 74 42 C. 225 Ref. (Shadi Lai C. /. Chevis and 
Abdul Raoof, JJ,) Bihari Lal v Sat Narain 

3 Lah. 329. 

S. 17 — SvOpe of — Effect of f on limit a- 

ti on . 

S 17 ot the Act i» not an absolute bar to the 
creditor’s right to institute a suit so as to enable 
the creditor to claim a deduction of the time 
during which the insolvency proceedings were 
pending, in computiug the period of limitation in 
any suit brought by the creditor alter the insol- 
vency proceedings are quashed {MacleodjCJ. and 
Shah , J .) Sidhraj BhoJaraj v. Alli Haji 

24 Bom L, R, 569 : 67 I. C. 757. 

S. 18 — Jurisdiction of commissioner m 

msoluency to stay proceedings in District Court 
— Pracii ce—Pro cedure. 

S. 18 of the Pres. T. Ins Act applies to the 
familiar case where the the insolvency Court has 
power to stay some ordinary civil court which 
may be pending at the date of the insolvency 
against the insolvent It does not relate to some 
other insolvency pending in some other court of 
another province or jn the District Courts of the 
province itself. The other insolvency is not a 
suit or other proceeding pending aga nst the 
insolvent. The District Court is not subject to 
to the superintendence of the commissioner in 
Insolvency and consequently the latter cannot 
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PRES. TOWNES INSOLVENCY ACT, S 36. 

stay insolvency proceedings, in the former. 
( Marten J .) Manekchand Virchand Patni In re 
24 Bom. L. R 872 : (1921) Bom 390 

Ss. 36 and 4 — Claim for rent cogniz 

able under the Madras Estates Land Act — Judge 
exercising insolvency jurisdiction not competent 
to try See (1921) DIG Col, 927 T. A. Chidam- 
baram Chetty in the Matter of 

45 Mad. 31 : (1922) Mad 143 

~ S. 36— Scope of— Order under section 

not to be made if circumstances require the in- 
stitution of a suit. See 1921 Dig. Col. 928 Qvsh 
Bbhari Ghose v. Thr Offcial Assignee of 
Calcutta. 68 I. C 341. 

S. 38 (1) — Registrar if could pass exparte 

order for examination of a person— Application 
to set as de order, Nature of— If an appeal — 
Procedure — Rules under the Act. See (1921) Dig 
Col 929 Albert Felix Seldana Re. Sukhlal 
Karmani v. The Official Assignee. 

48 Cal. 1089 : 66 1- C. 715. 

S, 49(1; — Crown debts — Priofity 

— Conduct of soap factory by Government — 
Industrial instruction — Powers of the Govern- 
ment 

It is not outside the statutory powers of the 
Government of India to conduct a soap factory 
for the purposes of education and demonstration 
to the people. A debt due to such a concern 
conducted by the Government from an insolvent 
is a debt due to the Crown and is recoverable in 
full m priority to other debts of the insolvent 
under S. 49 ot the Pres* Towns Ins. Act. ( Coutis 
Trotter , J.) Subramania Chetti and Co. In 
the Matter of. 45 Mad, 156 : 

30 M L, T. 246 : 16 L, W 46 : (1922) Mad. 243. 

Ss. 51, 52 and 57 — Goods in the 

order or disposition of the insolvent-Equity of re- 
demption in goods pledged — Bona fide transferee 
after insolvency and before adjudication. See 
(1921) Dig. Col, 929. The Official Assignee of 
Madras v Velliappa Chetty. 

45 M, 238 : 42 M. L. J 155 : (1922) Mad. 441. 

- — Sb. 55 and 56 — Right to apply under — 

Rights of creditor — Official Assignee , 

An application under Ss, 55 and 56 of the Pres- 
Towns Insolvency Act should be made by the 
Assignee in whom the property of the insolvent 
official is vested and not by a creditor. If the 
Official Assignee when asked to take action 
refuses it may be that with the leave of the court 
accreditor may make such an application. ( Greaves , 
J.) Surajmull Mungle Chand In re. 

26 C. W. Iff. 803 

8 82 — Misfeasance , neglect or omission 

— Distribution of assets without disposing of 
claims — Personal habtlity of official Assignee . 

A creditor who lodges bis proof in statutory 
$©» is entitled that it should receive attention 
closirg anything more. 

' • vvbere the Official Assignee distributed 

the assets some creditors, though at that time 
bt bad notice of the claims of others which were 
«pt disposed of, it amounts to misfeasnce, neglect 
^ omission witfeinf the meaning of the section and 
hWl * > 


PRESUMPTION. 

he would be personalty liable for the amounts the 
creditors who have beeu deprived of. 

It is impossible to pretend to distribute a 
bankrupt’s estate with reasonable certainty unless 
‘he rules as to distribution are regarded by the 
Official Assignee as absolutely sacrosanct 
( Rankin , J ) In re Archibald Gilchrist Peace. 

26 C W. N. 653. 

S 94 — Power to stay proceedings — 

sufficient reason of appeal See (1921) Dig. Col. 
9^0. Moola Da wood and Sons Company In re 

64 I, C. 546. 

S. 101— Registrar in insolvency — Ref* 

erence to— Power of registrar to decide on vali- 
dity of mortgage — Appeal from order of regis- 
trar, See (1921) Dig. Col 930. Lal Behari Saha 
In re . 26 C. W. N. 631, 

PRESS ACT (III of 1910) S. 4 (1 )— Good faith, if 
mat rial — Individual officers if contemplated. 

If the words in tneir plain grammatical mean- 
ing are of the nature mentioned in S. 4 (1) it is 
immaterial whether the editor acted in good faith 
or otherwise The operative portion of S. 4(1) 

1 (c) does not make the motive or intention of the 
writer material to deciding the question 

Where the article complained of refetred only 
to the police officials at a certain place, they 
cannot be regarded as “ the government establi- 
shed by law in British India.” 22 Bom. 112 and 8 
Bom L. R 421 referred to. ( Shadt Lal C . J. 
Scott Smith and Martineau JJ .) Raj Pal v t The 
Crown, 3 Lah. 405 [F B-] 

Ss. 18 and 19— Powers of special bench , 

The function of the special- Bench emst tuted 
under S. 18 of the Press Act to hear and deter- 
mine the application is circumscribed by the 
provisions of S. 19 (i) which impowers it to set 
aside the order of forieiture if it appears to 
the Bench that 4t the words contained in the 
news paper m respect of wnich the order in 
question were made were not of the nature de- 
cided in S. 4 (1) ( Shadi Lal C, J Scott Smith 
and Martineau JJ.) Raj Pal o. The Crown 

3 Lah, 405. [F, B.] 

PRESUMPTION — Delay %n suit — Relinquishment 
of claim . 

Procrastination is the usual habit of litigants 
and where the parties are closely related there 
must be constant talk and hope of sttlement with 
the interference of realtions or neighbours who 
would like to get credit, if not money by taking 
sides Consequently delay m filing a suit d^es not 
lead to an inference of relinquishment of rights 
to the plaintiff. ( Daniels J C and Dalai A, J, C .) 
Ummesalmma t?. Amijad Husain 

(1922) Oudh. 165 : 66 I, C, 448, 

Important witness not called— How to 

be avoided. 

Per Buckland , J . If a party wishes not to have 
a presumption raised against him by the fact that 
an important witness has not been called, he 
should exhaust to the utmost of hts power every 
means to bring that witness before the court. 
{Mocker jee and Buckland, JJ.) Jogendra Krishna 
Roy v. Kurpal Har$hx and Co. 

49 Cal, Hb : 65 C* L, J. 175, : 68 I. Q. 
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Joint Hindu family— -Bond in the name of 

the manager — Presumption that it is joint family 
property. See Hindu Law, Joint Family, Mana- 
ger. 26 C. W. N 406, 

Khewat — Entries in— Evidence of posses- 
sion* 

An entry in the khewat is at least prima facie 
evidence of possession and if there is nothing to 
show any alteration in the entry the legitimate 
presumption arises that the state of things indica- 
ted by the entry continued up to the date of the 
death of the person, whose name appears in the 
khewat if not beyond it, when possession may 
devolve on his heirs. 9 O, C, 161 Asher v. White- 
lock (1865) 1 Q. B. 1 Ref. (Wazir Hasan, AJ.C ,) 
Ghulam Sarwar Khan v Mahomed Ali Khan. 

(1922) Oudh 98 : 65 I. C. 398. 

— Revenue records — Entries in value of. 

In the absence of any evidence to the contrary 
the entries in the revenue papers must be deemed 
to be correct. (Wajgtr Hasan A, J, C,) Dukga v, 
Ram Padarath. 8 0. L, J, 495. 

65 I. C. 749 

PREVENTION OP CRUELTY TO ANIMALS ACT 
(IX of 1890) — Applicability of — Sal an District. 

The Prevention of Cruelty to Animals Act does 
not apply to the District of Saran m Bihar and 
Orissa. Consequently an accused committing an 
offence within that area? under the Act is not 
punishable. ( Jwala Prasad, J.) Senehi Singh 
In the matter of 65 I. 0. 439 : 

23 Cr. L. J. 87. 

PRINCIPAL AND AGENT — Authority of agent— 
Ammukhtar— Possession of. See (1921) Dig 
Col 932 Jyoti Prasad Chatter jee v Dasrath 
Ghosh, 36 C. L, J. 73 

Authority of agent — Contract of sale — 

Estate or house agent — Power to enter into 
contract , 

An estate or house agent authorisd to procure 
a purchaser, has no implied authority to enter 
into an open contract of aale. There is a subs- 
tantial difference between an authority to sell and 
an authority to find a purchaser. Authorising a 
man to sell means an authority to conclude a sale ; 
authorising him to find a purchaser means less 
than that ; it means, to find a man willing to be- 
come a purchaser nor to find him and also make 
him a purchaser. (1900) 2 ch 2 67 Ref. (. Hooker jee 
and Cuming, JJ,) Dtjrga Chandra Mitra v 
Rajendra Narain Sinha 36 C. I. J. 467 

Authority — Construction. 

The defendant handed to a broker the follow- 
ing letter, u I authorise you to procure a buyer 
of my divided portion of the above premises for 
Rs. 45,000 and on your sending same, I shall pay 
you as remuneration at 1 per cent on the purchase 
money”. The offer was accepted by the plaintiff 
and the acceptance was communicated to the 
defendant : — Held : The offer contained in the 
said letter amounted only to an offer to be put 
into touch with intending buyers of the premises 
ia question, It was in no sense an authoiity to the 
brokers to' sell the plaintiffs property nor did it 
amount to an offer on the part of the vendor to sell 
he premises to whoever might be bi ought into 


PRINCIPAL AND AGENT. 

touch with the vendor by the broker. If an owner 
of land instructs a broker or an estate agent to 
place it on his books and to find a purchaser 
ior him that does not authorise the agent to 
enter into an open contract for sale of the land or 
to make any firm con ract for sale binding the 
principal. ( Ghose , J ) Purna Chandra. Dutt v, 
Indra Chandra Roy. (1922) Cal 397, 

Authority — Construction of— Ambiguity— 

Bona fide interpretation . 

If a principal gives an order to an agent in 
such uncertain terms as to be susceptible of two 
different meanings and the agent bona fide adopts 
one of them and acts upon it. it is not competent 
to the principal to repudiate the act as unauthoris- 
ed, because he meant the order to be read in the 
other sense of which it is equally capable L. R. 5 
H L. 325 Ref . (Kumar asami Sastn, J.) Seetha- 
lakshmi Ammal v. Cooperative Distributive 
Society, Mayavaram 15 L W, 205 

Commission Agent — Duty to supply goods 

— Rate. 

A commission agent is not liable to supply goods 
at a particular rate or otherwise than at the rate 
prevailing in the market at the time of supply 
( Lindsay and Kanhaiya , Lai , JJ.) Firm of 
Babu Lal Kedar Nath v. Firm of Ram Khiah 
Ram. (1922) All. 409 

Fraud of agent — Liability of principal — 

Agent’s act need not have benefited principal. 
See Contract Act, S 238 27 C. W. N. 18. 

«— Liability of principal — Agents' act or 

conduct— Holding out — Agent for vendor and 
purchaser. 

If a firm allows its business to be transacted 
in its name by a manager or emplovee it assumes 
responsibility for what their manager or employee 
does Where a land agent is acting for both the 
vendors and purchasers to the knowledge of both 
he could not be expected to attempt to get the best 
bargain possible as in the case of an agent acting 
for one party only. But he could be expected to 
give information as to value and in giving that 
information he is bound to be straightforward 
and not be negligent in making himself accurately 
acquainted with the facts before he gave it (Lord 
Dunedin,) Joseph Thornes v. William Brown. 

31M.L. T 104 (P.C) 

Ratification— Execution of mortgage 

by agent in excess of powers under power of 
attorney. See (3921) Dig. Col 933 Mahomed 
Haneef v. Isri Prasad, 44 All. 77 : 64 I, C. 766, 

Ralationship between — Agent not entitled 

to treat himself as principal — Unreasonable 
custom . 

No agent can without the consent of hts prin- 
cipal or without a term In his contract authorising 
him so to do, turn himself into a principal and use 
his own principal's money and the advantages 
which he has obtained from his position as agent 
make a profit for himself. An agent in the true 
sense of the word is a medium of communication 
between the two contracting parties and it is im- 
perative that he should not divest himself of bis 
character as agent and become a principal to the 
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PRIVATE DEFENCE. 

transaction. A custom to the contrary is unrea- 
sonable and cannot be imported into a contract of 
agency ( Piggott and Walsh . J7.) Kishori Lal 1 
v ; Jiwan Lal. 4U.PI S (A) 59 : 67 I C. 231. 

PRIVATE DEPENCE — Right of — Extent of. See 
Penal Code. S. 100» 4 Lab L. J. 91, 

PRIVY COUNCIL — Compromise — Minor — Pro- j 
ceduie. See (1Q21) Dig Col 914 Gobind Chan- I 
dra Pal v. Kailash Chandra Pal. j 

48 Cal. 994 * 30 M L T 181 (P. C.) ; 
L. R. 3 P. C 7 * (1922) P. C. 186: 1 
66 I. C 154 (P. C.) I 

Concurrent findings of fact— Inter- 
ference, 

Where both courts in India had come to the 
same conclusion on the question whether a certain 
lanka was formeid by alluvion in contiguity with 
the plaintiff's land, the Board saw no reason for 
dissenting from the conclusion arrived at. [Lord 1 
Carson) The Secretary of State for India \ 
in Council v. Raja of Vizianagaram. j 

45 Mad. 207 : 42 M. L, J. 589 : 
20 A L J. 438 : 49 I A. 67 
I*. R 3 (P. C ) 105 • 15 L, W. 389 : 
26 C. W N. 348 (P. C.) 35 C. L. J 463 : 
(1922) M, W. N 381 • 67 I. C. 1 (1922) P C. 105 

“ Concurrent findings of facts . . 

The concurrent findings of the courts below on 
a question ot fact concludes the Privy Council. 
[Lord Shaw) Mohunt Bhugwan Ramanuj Das 
v. Ramkrishna Bose. (1922) P C. 185 : 

26 C. W. N. 722* (F. C.j 

Costs — Cause — Delay. 

Where one of the parties was responsible for 
the protraction of the litigation on accouut of his ■ 
diiatoriness, he was disallowed his costs though j 
he succeeded in his claim (Sir Lawrence Jen- 
kins) Mahomed Sher Khan v. Raja Seth 

SWAMI DAYAL 42 M. L. J. 584 * 44 A. 185 * ' 

30 M, L. T. 220 (P. C.) 49 I. A 60 : 9 0. I. J. 81 * 4 
20 A, L. J. 476 : 25 0 C. 8 : ' 
24 Bom. L. R. 695 (P. C ) 35 C. L J. 468 : 5 
4 V . P. L. R, (F C.) 50 . L. R. 3 P. C. 119 * \ 
(1922) M. W. N 378 : 661 C. 853 ; 1 
(1922) P. C. 17 

“ Costs — Delay — Successful patty deprived * 

of costs. r 1; 

Where the long delay in setting down an appeal c 
for hearing was due to the appellants' tault and 
they in the meanwhile were watching commercial 
events to see if it would be worth while for 
them to go an with the appeal, held the circums- 
tances justified the Board in directing the - 
successful appellants to bear their costs m appeal, tt 
tLord Philltmore.) Behari Lal Bulaki Ram v. 
KxjndUN Ul. (1922) P. C. 361. 


PRIVY COUNCIL. 

■ Lawrence Jenkins) Muhammed Sher Khan v t 
Raja Seth Swami Dayal. 

44 A. 185 • 20 A. L. J, 470 : 42 M. L. J. 584 « 

9 0, L. J, 81 : 30 M. L. T. 220 (P. C ) * 49 I. A. 60 • 

25 0. C. 8 ; 4 U. P. L. R. (P. C ) 50 : 

35 C, L, J 468 L. R 3 P. C. 119 * 

(1922) M. W. N. 378 : 66 I C. 853 : 

! (1922) P. C. 17 : 24 Bom. L R 695, (P. C.) 

J “ — —Criminal appeal— Limitation See ( 19 21 ) 
Dig. Col 914 Muruga Goundan v Emperor 
I 30 M. L. T 180 (P. C ) ; (1922) P. C. 162 

j — — — Delay in Indian litigation condemned : 

In this case their Lordships condemned the 
delay in the litigation before them as a blot on the 
administration of justice. {Lord Buekmasterf) 
kaja Rai Bhagwat Dayal Singh v. Ram 
Rattan Sahu. 20 A. L J 26 • 

26 C. W, N. 257 : 35 C. L. J. 121 : 42 M. L J 243 * 
(1922) M. W. N. 102 : 4 U. P. L R, (P, C ) 7 : 

| 24 Bom I. R. 336 3 Pat L. T. 229 : 

15 L. W. 8 65 I, C. 69 : G922) P. C 91. 

7 T Off * c i a l translation of record — lncoi rect 
procedure. 

Where there is a doubt as regards the correct- 
ness of an official translation of a document in the 
vernacular, the case has to be sent back to India 
and there after recording evidence as to its cor-' 

T* tte £ i udic ’ a ^ coirected by 
ihe High Court, (Sir fbhn Edge) Mt. SasimaN 
Chavvdhurain v. Shib Narain Chowdhury 

1 Pat. 305 * 3 Pat L. T. 133 * 15 1 W 434 * 

26 C. W. N. 425 : 42 M. L. J , 492 * 

od % r Z0 *' L ’ T 242 (P * c *> ; 20 A L.J 362 * 

24 Bom L R 576 : I. R 3 (P.q,) 97 : 49 I A. 25 * 
66 I. C. 193 (P. c ) {1922) M, W. N. 368 * 
35 C. L. J. 427 : (1922) P. C. 63, 

" -Order in Council R 2 — Certificate of 
High L ourt — Conclusive effect. J 

Under R 2 of the Order m Council of 1838 
wmch remained m force uni'il repealed in 1920 a 
certificate of a High Court to the effect that the 
\a ue of the subject matter in dispute in the 
appeal amounts to Rs. 10,000 and upwards was 
Board ^ and C ° Uld not be attacked before the 

the of money actually at stake may 
Hon nt thC true value * the true ^etermina- 

tiaK'iv ^ uestI °ns at issue may affect rights and 
a^d tie **h a ? Iue ^ be ' ond th e iimlt tor appeals. 
(Loid Shaw,) Radhakrishna Ayyar v 
Sundarswamier. 43 M L. J. 323 49 I. A. 211 * 
45 Mad 475 27 C W.-N. 1 * 

„ 16 L W. 18 : 31 M. L. T. 31 (P, c ) • 

(1922) P, C. 257 : 20 A. L. J. 937 : 36 C L. J 450 

tnr.!.uJrJ Printing ° f records ~ Unnecessary matter 


— Costs- Wrong procedure and delay. 

the ap P eIlant fi nally succeed- 
all the delay was due to his wrens 
‘Wr Lordship, re°„s? 

eato grant <*>sts and to in'erfere with the 
ol the lower ooprts as to the same. ( Str 


included. '■"-unnecessary matter 

The^r Lordships characterised the printing; of 
unnecessary matter s n d its inclusion in the re- 
cord as a scandal and a hindrance to the proper 

n,T^ 0n 01 justice - ( s,r John Edge f rLi 

lAI Indea Baha- 
dur Singh. 25 0. C. 260 : 31 M. l. ?. 69 (P- CA 

am ) p c! w/iSfaK nuVlolm ; 

48 X, A. 862 .* 43 M. L, J. 682 : 44 All. 485 (P. C.) 
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MtIVY COUNCIL. 

Printing of records — Unnecessary print- 
ing* 

The Privy council disapproved of the printing 
of an enormous mass of wholly irrelevant and un- 
necessary matter which bad been allowed in the 
case. { Viscount Cave), Sheo Dahshan Singh v . 
The Deputy ComwissoneR Parta garh. 

43 M. L, J, 167 * 35 C I, J 593 (P. C.) 

Recotds— Printing of — Duty of appellant 

Where an aopllant relies upon certain docments 
hi suppoit of his arguments it is his duty to have 
them printed and if in the hope that the respon- 
dent would do so he omits to print them and the 
latter does not print the appellant cannot rely on 
such documents, l Daniels , J. C • and Dalai, A. J. 
C.) Mumtaz-unnissa Begam v. Wazir alt, 

65 I. C 308 

Translation andpiinting of documents 

— Application for , to made to what Bench of the 
High Court . 

Applications for directions as regards the pre- 
paration of 'paper books in Privy Council Appeals 
should be made to that bench of the H'gh Court 
taking Privy Council bus ness and not to the 
bench that decided the appeal in the High Court 
( Sanderson * C.J . and Richardson J.) Shiva Prasad 
Singh v Rani P^ayag Kumari Debi 

26 C. W.N. 840 : (1922) Oal. 479 

PROBATE— Scope of enquiry— Title of lessor to 
picperty purpoited to be bequeathed— Validity of 
bequest — Enquiry if relevant- See Succession 
Act. Ss. 105and 250. 

PROBATE AND ADMINISTRATION ACT (V of 
1881) — Party nterested to oppose — Adverse claim 
A person denying the title of the testator to 
deal with certain property as his own and 
claiming adversely to him cannot be said to have 
an interest in the estate of the deceased as would 
entitle him to come in and oppose the grant o( 
probate : — Held also, any dealing with the estate 
by the wife of the deceased, not authorized by 
his will oi in excess of the powers conferred upon 
her by the will, could not affect the rights of the 
petitioner. [Chatter] ee and Pearson JJ ) 
Mohadeb Kudu v . Benoed Lal Patra. 

(1922) Cal 181. 

S. 4— Executor — Acceptance of office — 

Vesting, 

Pv-r Kuntaraswamy Sastri J. In the absence of 
the acceptance of the office by the executor, the 
pfopetiy does not vest in him under S, 4 of the 
Act, (Schwabe C. Coutts Trotter and 
Kumaraswatny Sastry JJ.) RaJa of Badra- 
Chalam v . Venkatadri Appa Rao 

43 M. I. J. 486 : 16 L. W. 369 : 

(1922) M. W. N. 532 : 31 M. L T 221 (H,C.) 

(1922) Mad. 457 

— - — Ss. 4 and 90 Mahomedan will — Ex- 
ecutors — Sale of property— Probate not obtained 
An executor may dispose of immoveable 
property without a grant of probate under S, 90 
(2) of the Pro. and Administration Act. An 
executor derives his litle from ihe will and not 
under the probate which is only the authenticated 
evidence of the will itself. Where executors have 
been appointed they can sell such portions of the 
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estate as are necessary for discharging debts 
without the consent of the heirs unless the Will 
requires such consent to be obtained. 8 B. 241 , 37 
C. 839 , 32 I. A 244 ; (1891) 2 Ch 101 ; 20 Ch. D. 
455 Ref [Mai ten and Fawcett , JJ.) SirMahomed 
Yasuf v . Hargovandas JivVaN. 

24 Bom. L. E, 753 i (1922) Bom. 39l 

S 4 —Will — Application for letter s— 

Right of survivorship— Claim by applicant . 

Where persons applying for letters of adminis- 
tration allege that the deceased testator was joint 
with them and that they had therefore taken the 
estate by survivorship the application for letters 
must fail In that case the dtceastd had no estate 
whatever to which latters of administration could 
be granted. ( Das and Adami * Jj.) Kali Kumar 
v. Mt. Nufabati Kumarj, (1922) Pat. 240, 

S. 12 — Brahmos — If Hindus — Right to 

apply for letters ot administration under the Act* 
See Succession Act, S, 331, 26 C. W, N. 799* 

Ss. 14 and 15 — Applicability of— Intestate 

— Letters of administ) ati~n t 

Ss. 14 and 15 of the Prob and Admn. Act refer 
to cases where letters of administration have 
been granted to the estate ot an intestate. Where 
on the other hand letters of administrat on have 
been granted not upon intestacy but with copy 
of the will annexed, the first portion of S, 12 is 
applicable. Probates and letters of administration 
with copy of the will annexed are conclusive 
evidence of the factum and validity of the will, in 
the same way as letters of administration are con- 
clusive of the intestacy of the deceased, 28 C. 327; 
31 M. L. J. 277 , 7 H. L. C. 124 Ref. (Mookerjca 
and C liming, JJ ) Charu Chandra Pramanick 
v . Nahush Chandra Kundoo. 36 C. L J, 35, 

S, 21 — Letters of administration— Gift 

of residue to idol— Application by fulohit-~ 
Shebait . 

Where a Hindu testator directed by his will 
the payment of a legacy of Rs. 50 to the priest of 
an idol and the residue was bequeathed to the 
idol itself, the proper person to apply for letters 
of administration is the shebait and not the priest. 
The shebait appoints the purohit but that does not 
transfer the management ot the debutter estate 
from the shebad to the purohit, 16 W. R 99 , 25 
C. W N 201 Ref ( Mookerjee and Rankin , JJ*) 
Kali Krishna Ray v. Makhan Lae MukherjEe. 

36 C. I. J. 441. 

— S. 23 —Hindu widow — Reversioner- 

Letters of administration— Necessity for* 

Under S. 23 of the Probate and Administration 
Act, a Hindu widow who has an interest in the 
whole estate of her husband is entitled to a grant 
of Letters of Administration of his estate, in pre- 
ference to a reversioner who has only a contin- 
gent interest which may never vest. 

No grant of Letters of Administration is neces- 
sary in a case where the deceased leaves no debts 
or there is no difficulty in collecting the assets. 
(. Buckland and Cuming , JJ.) Srimati Lakshmi 
Sundari v. Nityananda Dhupi. 64 I. C. 61. 

Ss 50, 76 and $2— General grant — 

Revocation— Specific revocation essential. See 
(1921) Dig. Col, 936 Rani Hemangini De& v. 
Sarat Sundari Debt a 66 X. C. 680# 
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Ss. 50 and 98— Probate — Revoca- 
tion — Executor— Filing of accounts, when to 
be done — Account in material particulars — 
Effect of. Sec (1921) Dig. Col. 936 Chandra 
Kumar Chakravarthy v Prasanna Kumar 
Chakra varthy. 48 Cal. 1051 : 64 I. C. 997 

1 §. 50- Revocation of probate — Right 

to apply for — Remote reversioner 
Where the immediate reversioner, being a 
daughter, has rendered it impossible for herself 
by her own conduct, to maintain an application 
for revocat’on of a grant of probate, the applica- 
tion for revocation may be made by the daughter’s 
sons, who as the ultimate reversioners, are proper, 
parties. ( Mookerjee and Pantort, JJ) Haridasi v. 
Bidhumukhi Dasi. 85 0 L. J, 66 * 

(1922) Cal. 38 : 68 I- C. 795 

S 52 — District delegate — Giant of 

probate by Additional District Judge . 

An Additional District Judge cannot grant 
probate unless he is appointed a District Delegate 
fey the High Court or exercises powers as a 
District Judge. {Kotval A . /. C.) Ram Siegh 
Rajput v, Mustbai. 68 I. C. 940. 

- — * S, 67 — Verification— Effect of absence. 

The provisions of S- 67 as to verification are 
d’rectory and not mandatory and hence the 
omission can be cured. {Kotval, A. J. C) Ram 
Singh Rajput v. Murtibai. 68 I. C. 940 

S. 77 —Executor not appointed— Grant, 

how to be made. 

Where no executor is appointed under the will, 
only letters of administration with the will 
annexed can be granted ( Kotval , A. J. C .) Ram 
Singh Rajput v. Murtibai 68 I C. 940, 

S 78 — Administration bond— Breach of 

condition — Liabih ty of executant. 

‘ Where there is a technical breach of the terms 
of an administration bond executed in favour of 
a court, the whole of the amount of the bond is 
not recoverable and only reasonable compensa 
tion can be awarded. {Sanderson, C. J and 
Richardson, J m ) Chandra Mohan Karkarv. 
Srimati Rohini Dasi. 64 I. C. 366. 

S 78 — Administration bond — Power of 

court to demand fresh security. 

There is no provision in the Prob. and Admn 
Act as to what is to be done or what the court can 
do in the event of the death of the surety or his 
discharge. The court of probate is competent to 
require a new bond or additional security where 
the interests of the estate require it and especi* 
ally where some new situation arises such as an 
Unforeseen increase of assets or the unexpected 
breakdown or death of one or both the sure! es. 
29 C t 68; 47 C. 115 foil. {Abdul Raoof and 
Martineau , JJ ) B hag wan Devi v. Banka Mal. 

66 I C. 367* 

& —Decision of probate court— Title 
t& p*&pfrtyr-Dect si on not res judicata , 

In ppoceedings under S, 83 of the Prob. 
and Admn. the Court decides the question of 
representation to the estate and not of distribution 
angitis orjty for the purpose of determining the 
fqr$e£ question that the Court decides the right 
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of a party to the whole or part of the estate. 
Consequently the decision come to by the Court 
as to the right of a party to inherit does not 
operate as res judicata in a suit for administration 
or possession of the property belonging to the 
estate. 5 L. B. E. 78 : 1918 P. R. 63 foil : 48 Cal. 
694 dist. ( Pratt and Duckworth, JJ.) Mg Tun. 
Yin v. Ma Sein YTn. lBur I». J. 59 : 

XI I, B. B. 331 ; 68 I. C. 671. 

S. 89— Criminal prosecution— Death of 

complainant or person injured— Effect of — No 
abatement See (1921) Dig. Col. 938. Hazara 
Singh v. Emperor. (1922) lah. 227, 

S. 89— Prosecution for hurt — Abatement, 

on death. See (1921) Dig, Col. 938 Mahomed 
Ibrahim Sahib v. Shaik Dawood. 

30 M. I. T. 349 (H. C.) : 65 I C. 549 ; 

23 Cr. L. J. 117* 

S, 90— Administrator — Conveyance by 

leave of court — Want of— Effect of. 

An administrator has the whole estate vested 
in him If he is also an heir and conveys the 
estate without reciting the capacity m which he 
conveys he must be taken to have sold the greatest 
he could and the fact that he did not describe him- 
self as administrator should make no difference. A 
sale made without the leave of the court is void- 
able and not void. {Robinson C. J. and Heald , J.) 
A. L. A. R. Firm v. Maung Thowe, 

1 Bur. L J 133. 

■ — « Sj 90— Executor— Power to sell estate 

without obtaining probate— Effect of grant of pro- 
bate. See Prob. and Admn Act Ss. 4 and 9, 

24 Bom. L, B. 753. 

— S, 90 (3) — Disposal of property by admi - 

n strator contrary to Act— Effect, 

A disposal of property by an administrator in 
contravene on of S. 90 (3) of the Prob and Admn, 
Act is only voidable and not void. {Woodroffe 
and Ghose, JJ.) Janendra Nath Singh Roy v. 
Shorashi Charan MitRa. 49 Cal. 626 J . 

(1922) Cal. 23. 

S. 92 — Executor— Debt barred - Power 

to renew — Renewalfcy two out of three executors 
— Validity of. 

Under the law prior to the passing of the Prob. 
rnd Admin, Act, an executor was competent to 
renew a barred debt of the deceased testator and 
the Act has not superseded the previous law. In 
the absence of a direction to the contrary con- 
tained in the will appoiaiing executors, two out of 
three executors are competent to act alone in the 
matter of such renewal. 

The word M several’ * in S. 92 of the Prob. and 
Admn. Act does not mean “possessing powers to 
act severally/' {Oldfield and Venkata Subba 
Rao, JJ.) Alamuri Sitaramaswami v Venkata 
Raghava Charyulu, 42 M. I. J 559 : 

(1922) St. W. N. 278 ; 30 M. L T. 344 (H. C.) ; 

16 L. W. 52 : (1922) Mad. 214 : 67 I. C. 104, 

Ss. 112 and 116— Legacy— Vested in- 
terest — Absent of executor — Effect of, 

Asa protection to the executor the law ordains 
that every legatee, whether general or speqiE 
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and whether of chattels real or personal must ob- 
tain the executor’s assent to the legacy before his 
title as legatee can be complete and perfect , 
before such assent however, the legatee has an in- 
choate right to the legacy sueh as is’transmissible 
to his own personal representatives in case of his 
death before it be paid or delivered. Though on 
the assent of the executor, the full title passes to 
the legatee, the assent creates no new title, it 
merely perfects the title acquired under the will 
and if the legacy is void the assent avails nothing. 
It cannot be said that till the executor has signi- 
fied his assent express 01 implied, legatee has no 
interest whatever in the subject matter of legacy. 
The assent of the executor has relation back to 
the time of the testator’s death and confirms 
an intermediate alienation by the legatee of 
his legacy ( Mookerjee and Gumming , JJ.) 
Khagendra Nath Mookerjee v. Kshetra Nath 
Pal. 36 C. L. J. 21. 

PROMISSORY NOTE —Assignment — Modei of . 

A promissory note may be transferred m one 
of three ways ; viz tl) by indorsement and delivery 
as a negotiable instrument under S 4 8 of the Neg. 
Ins. Act (2) by written assignment under S 130 T. 
P. Act : (3) by transfer under the general law [t.e] 
by delivery for value, or ass gnment of value 
just as a mere chattel may be delivered 16 C, W 
N 666 : 24 M. 654 : 28 M. 544 ; 31 M 534 , 9 
M. L, T. 169 Uel 3 L. W, 17 1, not foil. 
[Duckworth, J.) Palawan v KanU 

66 I. C. 501. 

———Company — Execution of pronote— Lia- 
bility of company. See Companies Act, S.72. 

24 Bom. Ii R 355. 

- — Considei ation , failure of — Bui den oj 

proof, 

Ima suit on a promissory note, if the defendant 
pleads want of conisderation the onus lies upon 
him. Nevertheless, if as a result of the plaintiff's 
evidence in the witness-box the court is satisfied 
that no consideration passed, the defendant can 
avail himself of that and get a decree, [hears, C.J. 
and Banerjea, J,) Kunwar Mohammad Shafi 
Khan v. Kunwar Muhammad Moizzam Ali 
Khan. 4*U P, I*. R, 46 (A) : 67 I C. 684. 

Execution by a trustee and administra- 
tor of an estate — Whether binding on the estate . 

If is settled law that, upon a contract of borrow- 
ing made by an executor after the death of ihe 
testator the executor is only liable personally 
and cannot be sued as an executor so as to get 
execution against the assets of the testator L R, 
7 Ch, 123 followed. 24 Cal. 77 distinguished. 

An exception to the above rule is recognised in 
case there is a necessity to borrow money for the 
purpose of the estate, 

7 C. W N 104 and 31 Cal. 253 Referred to 
[Danids r A. J . C.) P. Ananta Ram. v National 
Bank of Upper India Ltd., (1922) Oudh 20, 

PROPERTY — Right to place platforms on 
portions of ghat for bathing purposes— A right to 
^property and heritable. See (1921) Dig Col, 93ft 
SUbaJ, Prasab n. Ganesh Ram Jain. 

L, R. 3 A, 70, 


. PROVINCIAL INSOLVENCY ACT (1907) S. 15. 

PROVIDENT FUNDS A CT (XI of 1897) S. 4 (2)— 
Protection to deposits m provident fund. — Assign- 
ment of provident fund— “Children*' — Legitimate 
children. See (1921) Dig Col, 940, Va z v , 
Maddax 64 I, C 62. 

Rule 10 — Siope of 

Money standing to the credit of a retired 
employee is attachable. [Richardson and Ghosty 
JJ.) Raj Kumar Mukherjee v . W. G. Ggdfrey, 

(1922) Cal 196. 

PROVINCIAL INSOLVENCY ACT (III of 1907) 

— Applicability — Pi oceedwgs under Agia Ten- 
ancy Act 

After decrees for arrears of rent had been 
obtained under the Agra Tenancy Act against 
some tenants, they were adjudicated insolvents. 
The decree holder then brought a suit w-th the 
permic&ion of the Insolvency court for a declara- 
tion that certain transfers by the insolvent were 
invalid, as being merely sham and collusive trans- 
fers— -Held, as the Provincial Insolvency Act did 
not apply to govern or affect rights under the Agra 
Tenancy Act, the suit d d not lie 43 All 510 
(F. B Holl, 

Per Walsh J . — A decree holder, who is the 
landlord of an agricultural tenancy to which the 
Agra Tenancy Act applies, is not a creditor under 
tbe Provincial Insolvency Act in respect of his 
rent or dectee. His decree is not a provable debt. 
[Piggoti and Walsh, JJ ) Parbati v Raja Shyam 
Rikh. 44 A. 296 : L. R 3 A 73 (Rev.) : 

20 A. L. J. 147 : (1922) A. 74 : 66 I. C. 214. 

Petition filed be foie Act V of 1920 came 

into force— Procedure — Which act to govern. 

Where the insolvency petition was filed under 
Act III of 1907, shortly before tbe new Act came 
into force, it has to be proceeded with under tbe 
provisions of the old Act, [Machod C. J. and 
Shah J,) The Laxmi Bank, Ltd. v Ramachandra 
Narayan Apte. 46 Bom. 757 : 

24 Bom. L. R. 292 (19221 Bom 80 : 

67 I. C 238. 

S. 11 (1 )— No diffcience between new 

and old Actb — Disposal of propei ty— Effect. 

As to w hat has to be proved before it could be 
decided that a petitioner has a light to present his 
petition, there is no material difference between 
the old and the new Acts. Under S, 11 (1) of the 
old Act. the debtor ha* to state in bis petition that 
he is unable to pay bis debts, and if either on the 
face of the proceedings or on a representation by 
the opposing creditor, the court is satisfied that 
the statement is not correct, it can dismiss the 
petition. But if the debtor has made a disposal 
of his property with a view to delraud his credi- 
tors who might otherwise have been paid, then 
the court is not justified in holding that he is able 
to pay his debts, but should admit his petition, 
so that the interests of the creditors may be bene- 
fitted by the special powers given to tbe court 
whde adminis'ermg an insolvent’s estate [Mac- 
leody C. J. and Shah, J.) The Laxmi Bank, Ltd. 
v. Ramchandfa Narayana Apte. 

24 Bom. L. R, 292 ; (1922) B, 80 : 46 Bom 75V: 

67 I, C. 238. 

— ■ S. 15 — Inquiry under — Issue ds to full 

and true disclosure — N ot pet i went* , 
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PROVINCIAL INSOLVENCY ACT (1907) S. 16 | PROVINCIAL INSOLVENCY ACT (1907) S. 16 


The issue whether the petitioner has made a 
true and full disclosure of his property would not 
be pertinent at the inquiry under S 15, provid- 
ed the petitioner has gi\en the particulars required 
with regard to his property, as it is not until after 
the adjudication that it can be ascertained whe- 
ther the petitioner has made a true and full dis- 
closure. { Macleod C. J. and Shah , J.) The Laxmi- 
Bank Ltd. Ramchandra Narayan Apte. 

46 Bom. 751 : 24 Bom L. R. 292 ; 

(1922) Bom. 80 : 67 I C. 238. 


Lawtence Jenkins) Sanyasi Charan Mandal v 
Krishnadas Banerji. 

43 M. L J 41 • 20 A. L. J. 409 : 
24 Bom L. B. 700 : 49 I. A. 108 (P. C.) : 
49 Cal 560 (1922) P. C. 237 : 30 M. L. T. 228 • 
16 L. W. 536 : (1922) M, W, N. 364 ** 
26 C. W. N. 954 : 35 C. L. J. 498 : 
L. B. 3 P. C. 133 *. 67 I. C. 124. 

S. 16— Insolvency— Vesting order— Suit 

against his ptopetty — Decree — Execution — 'Effect 


S. 16 — Adjudication— Ancestral property 

— Vesting in Official Receiver — Death of insoU 
vent— Effect of. 

According to S. 16 of the Prov. Ins Act on the 
adjudication of person as an insolvent the whole 
o£ the property of the debtor vests in the Court 
or the Receiver. The death of a debtor does not 
put an end to an insolvency proceeding initiated 
on an application by the debtor. There is noth- 
ing m the Act to show that after an order oi ad- 
judication has been made and the property has 
vested in the Receiver the death of the debtor 
would divest the Receive! of the propeity, Under 
the customary law a father has the right to dispose 
of ancestral immoveable property including the 
interest of his son under recognised circumstance 
and a vesting order made unde' S 16 of the Act 
vests that right in the Official Receiver, who can, 
therefore, give a good and complete tide to such 
ancestral estate to a purchaser. 7 Bom. 438 rel. 

( Abdul Raoof and Mathneau , JJ.) Lachhman 
Das v. Jai Singh. 

4 Lah L. J. 262 . (1922) Lab. 399 

S 16— Jnsolve ncy—A dj udi cation — Effect 

of— Vesting of property in receiver— Rights of 
decree holder against insolvent , 

Where the judgment debtor is adjudicated an 
insolvent, the rights of a decree-holder against the 
insolvent are d 1 vested and he becomes an ordinary 
creditor. If the decree-holder without impleading 
the Receiver as par'y takes proceedings in 
execution, the interest of the insolvent will be 
wholly unaffected, The Privy Council upheld 
the concurrent findings of the courts below that 
notice of execution had been served on the judg- 
ment debtors. {Lord Phillimorc ) Sripat Singh 
Dugar v. Rai Hariram Goenka. 

81. M. L. T. (P 0 ) 38 : 26 C. W, N 739. ; 

16 L. W 447 : 4. TJ. P, L B. (P. C.) 68 * 
(1922) P. C 51. 

— — ••SB, 16 find IB— Insolvency— Reccivei 

—Vesting of property and rights of action— Sui t 
by private creditor— Effect of. 

Where a firm is adjudicated insolvent all its 
property vests m the Receiver and if any part of 
it has improperly got into the hands of another, 
the right to recover it is in the receiver and it is 
its coming into the hands of the Receiver 
thabits rateable distribution among the general 
body of creditors can be secured A suit by the 
creditor of an insolvent agamst a certain person 
alleged t©i>e in possession of assets of the insol- 
vent without impleading the Receiver in insol- 
ybacy is misconceived apd Unsustainable, {Sir 


Appellant sold a bouse to K. on 12-5 1914 for 
tbe unpaid portion of the purchase money. He in- 
stituted a suit against K on 22 3-1916 and obtained 
a decree on 11-7-1916 establishing his vendor’s 
hen over the bouse. Meanwhile K had applied on 
19-11-1915 to be adjudicated insolvent; an adjudi- 
cation was made on 29-2-1916, and on 15-7-1916 
hts property vested in the|Offimal Receiver. The 
Official Receiver sold the bouse to the respondent 
on 17-8 1916. The appellant executed his decree 
and purchased the bouse himself on 22-12 1916, 
The Receiver was not impleaded as a party to the 
suit or to the execution proceedings: In a suit by 
the appellant for the recovery of house from the 
respondent held , that the decree in the appellant's 
favour was a nullity as also the sale held in execu- 
tion thereof and that the respondent's title was not 
affected thereby 25 M 406 Rel. { Sad a si v a Aiyar 
and Spencer , JJ,) Mokshagunam Subramania 
Aiyar v. Ramakrishna Atvar 42 M. L J. 426. 

16 L W 43 : (1922) Mad 335. 

S. 16— Receiver — Position of— Conduct of 

proceedings . 

The principle of S. 16 (2) of the Prov. Ins. 
Act should be invariably observed in insolvency 
proceedings and the Official Receiver or Receiver 
appointed should have the carriage of them, not 
merely in the lower court but also on arpeal. 

( Oldfield and Venkaiasubba Rao, JJ) Nara- 
simham v. Hanumantha Rao Naidu. 

(1922) M. W. N. 717 : (1922) Mad. 439. 

S. 16 — Suit against insolvent— Per - 

mission of court— Necessity for. 

Under S. 16 of the Prov. Ins. Act (1907) the 
court making the order of adjudication is vested 
with the whole property of the insolvent and no 
creditor to whom the insolvent is indebted in res- 
pect of any debt pi ovable under the Insolvency 
Act has any remedy against the property of the in- 
solvent person in respect of that debt nor can he 
commence any suit or other legal proceedings ex- 
cept with the leave of the court a tid on such 
terms as the Court may impose. The permission 
of the Court is contingent to the suit being brought 
and cannot be given afterwards. ( Pride dux , A t 
J. C.) Trimbak v. SheoraM. 

5 N. L, J. 144 : 65 1. C . 941 : (1922) Nag. 108. 

S. 16 (2 ) — Father insolvent — Son's in - 

i interest not vested. 

The estate of the sons cannot be dealt v.ith by 
the Receiver 49 I. C. 348 foil. ( Chevis , 4. C, JJ 
Ship Charn v Skeikh Mahomed Ismail. 

2 Lah L. J. 401 : 68 X, €. 179 ; 

- — — Ss. 16 (2) and 20 — Sait by Official 
Receiver— Leave of Insolvency Court — Necessi ty 
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PROVINCIAL INSOLVENCY ACT (1907) S. 16. 

for. See (1921) Dig Col. 944 The Official 
Receiver of Coimbatore r % D. Kangv 

45 Mad 167 : 42 M I. J. 53 : 30 M L. T. 152 : 

(1922) Mad 51. 

S. 16 (2) — Receive* — Order of adjudica- 
tion — Vesting of property — Suit for declaration 

All property such as may be acquired by or 
devolve on the insolvent after the passing of an 
order of adjudication and before his discharge, 
forthwith vests in the court or receiver and be- 
comes divis'ble among the creditors undei S 16 
Sub S. (2) (a) of the Pro, Ins, Act of 1907, It is 
open to tbe receiver in whom the property so 
vests to ask for a declaration without suing for 
possession of the property inasmuch as the 
declaration would enable the receiver to sell or 
mortgage the property for the benefit of the 
creditors. ( Lindsay and Gokuj Piasad, JJ.) 
Mahomed Fatima v, Mahamed Mashuq Ali. 

L. R. 3 A, 406 : 20 A L. J. 569 * 44 All 617 : 
(1922) All 448 4UP.IR (A) 181 : 68 I C. 245. 

S 18 — Receiver — Creditor , if can be 

appointed. ' 

A court has no power to appoint a creditor of 
the insolvent as a kind of Receiver to realise the 
insolvent’s propeity and pay the money into 
court. ( Walsh and Stuart, JJ) Chandi Par- 
shad v. Jaggu Kunbi. L. R 3 A. 85 

■ " *S. 22 — Scope of. 

If the plaintiffs do not elect to pursue their 
remedy under S, 22 and theie is no deter- 
mination on the merits before a suit is instituted, 
they are within their rights in seeking their 
remedy by a regular suit. ( Gokul Prasad and 
Stuart JJ.) Kljndan Lal v Khen Chand. 

44 All 620 : (1922) All. 407 

— S. 28 — Applicability of — Arrears of rent 

accruing after adp*dication — If provable — Suit 
for — Sanction. 

Rents which fall due from an insolvent after 
tbe making of the order of adjudication cannot be 
deemed to be a debt existing on the date of the 
order and to such a debt S, 28 of the Provincial 
Insolvency Act does not apply. And as the debt 
is not provable m insolvency, a suit for such 
arrears does not require the sanction of the 
Insolvency Court. (Kanhaiya Lal , J. C ) Kuer 
Behari Lal v . Kalka. 

9 0.L J. 157. (1922) Oudh 73 : 67 I. C. 549 

S. 34 (1) — Provincial Insolvency Act (V of 

1920) S. 51 — Official Receiver— Property of in- 
solvent— Attachment before judgment m a suit — ■ 
Adjudication subsequent to attachment— Petition 
by Official Receiver to raise attachment — adverse 
order— Nature of— Suit to set aside — Limitation. 
See 1921 Dig. Col, 949 Official Assignee of 
South Malabar v. Veeraraghavan Pattar. 

45 Mad 70 : (1922) Mad. 189. 

■ — S. 86 — Application for adjudication 

that property belongs to insolvent 

An application for an adjudication that certain 
property alleged to have been gifted away by him 
was still the property of the insolvent and in hjs 
possession does not fall within S. 36 of the Prov. 
Ins Act 1907, { Shadilal and Wilberforce , JJ.) 
Sobha Ram v Waryam Singh. 

4 Lah. L, J, 444, ■ 


PROVINCIAL INSOLVENCY ACT (19201. 

S. 36 — Property situate in foreign 

territory — Power of British Court to annul 
transfer , 

A British Indian Court exercising insolvency 
jurisdiction has no power to annul the transfer 
by an insolvent of his property situate in a foreign 
territory. Ihe foreign court may refuse to re- 
cognise the annulment of a transfer of immoveable 
properly situate therein by the British Indian Court 
(j Koiwal, A,J. C.) Draupadi But?. Govind Singh 
18 N L. R. 93 : (1922) Nag 221 : 65 I. C. 334. 

S 36 — Transfei more than 2 years old 

— Rights of creditors — Decision oj insolvency 
com f. 

Where a transfer is several years old and there- 
fore cannot be set aside under S. 36 of tbe Prov 
Ins. Act, the remedy of the creditors is to sue 
under S. 53 of the T, P, Act and if the insolvency 
Court declines to pronounce on the validity of 
the transfer, it does not operate as resiudicata. 
(Ptggoft and Walsh JJ,) Mussammat GAURA v, 
Hon Nawab Mahomed Abdul Majid, 

(1922) All 443 . 64 I C. 523. 

S. 37 — “ Creditor” if includes a secured 

creditor . 

A secured creditor is a creditor within the mean- 
ing of S. 37 of the Act. [H alii fax A. J. C ) Seth 
Tarkaran v t Gobind Prasad. (1922) Nag. 233 : 

68 X C. 460. 

S. 53 — Annulment of sale by insolvent — 

Cannot be done at the instance of a creditor but 
only on motion by Receiver, See (1921) Dig. Col. 
951 Appireddi v. Appireddi 45 Mad. 189 ; 

(1922) Mad. 246 * 66 I. C. 271, 

S 60, cl. (2) — Decree against tenant — 

Insolvency— Execution of decree— Pf ocedure — 
Agra Tenancy Act , 11 of 1901. 

There is nothing in the Prov. Ins. Act to 
bar a suit by a landholder against bis tenant 
in the Revenue Court or a proceeding in execu- 
tion of a decree for rent in tbe Revenue Court. 
The landholder who has obtained a decree 
against the tenant is not a creditor under 
the Insolvency Act and his proper remedy 
is to take out execution of the decree in the Re- 
venue court against the property of his judgment 
debtor. If the Revenue court finds that the pro- 
perty was the subject of a transfer by the judg- 
ment debtor and therefore not available for exe- 
cution, the remedy of the decree holder is to in- 
stitute a fresh suit. ( Piggott and Walsh, JJ.) 
Parbati v . Raja Shyam Rikh. 

44 A 296 : 20 A. L. J. 147 L. R, 3 A. 73 (Rev), : 

66 I. C. 214 : (1922) All 74. 

S. 69 (c) (ii) — Fraudulently making 

away with or concealing property — Not using 
means of ascertainment— Effect of. See (1921) 
Dig. Col. 952 Qastm Ali v. Emperor. 

64 X. C. 37. 

PROV INSOLVENCY ACT (V of 1920 )— Receiver 
m insolvency — Decree against — Binding 
nature of. 

I A decree obtained against the judgmenUdebtor 
( is not binding against the Receiver in insolvency. 

I There is always the possibility of its having been 
1 collusive between the parties when tbe judgment 
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BBOVINCIAL INSOLVENCY ACT (1920) S. 4- j 

debtor would not have cared what the amount 
of the decree against him was. {Walsh and 
Ryves.JJ,) Shahamat Ali v Rahim Bux. 

L R. 3 A, 436 

Ss, 4, 5 and 56— Insolvency , court — j 

Jurisdiction — Purchaser of insolvent's property 
from Official Receiver— Right to apply for order 
for delivery of possession 

Under Ss. 4. 5 and 56 of the Provincial Insol- 
vency Act (V of 1920) a purchaser from the 
Official Receiver has the right to apply to the 
Insolvency Court for an order for delivery of 
possession of the property purchased by him as 
against a third party who resists him m obtain- 
ing possession. 

Clause (3) of S. 56 of the Act is not limited 
to the case of an application by the Receiver 
Difference between the powers of the Court 
under the old Act III of 1907 and under the new 
Act pointed out {Ayltng and Venkatsubba Rao , 
JJ.) S. R. M. S. T. R. M. Ramaswmt Chettiar v 
T. S. Ramaswami AiyangaR. 

45 Mad. 434 * 42 M. L. J 185 : 

(1922) M. W. N, 110 : 15 L W 273 : 

(1922) Mad. 147 : 65 I. C. 394 

-Ss. 4 and 75— Power of insolvency court 

— Fraudulent transfer by insolvent before insol- 
vency — Inquiry — Procedure — Appeal. See (1921) 
Dig. Col 952. Ckikri Pkasad v Aziz Ali. 

44 A. 71, 

S. 4, Sub S. (1)— Decision on question of 

title — Powers of insolvency court— Taking of 
evidence. 

Though the insolvency court has power under 
S. 4 Sub-S* (1) of the Provincial Insolvercy Act 
to decide a question of title, it has also full 
discretion to follow the course laid down in 
S 4 sub-S, (3) (i-e,) to refuse to decide questions 
of title and to direct the sale of the insolvent’s 
right, title and interest whatever that might be. 
It is enough of the court is satisfied on the re 
port of the Receiver and of the answers given 
by the Insolvent that the debtor had some sale- 
able interest in the property [Chatterjea and 
Chotzner , JJ.) (itendra Nath Bhattacharjee 
v. Fateh Singh Nahor 26 C. W. N. 921 

-S, 4 (2) and (3) — Attachment of 

stranger's proper ty— Remedy of person— Question 
of title — Decision of Insolvency Court— Procedure 
If the Receiver in an insolvency wrongly 
attaches a strangers property as the insolvent’s, 
the stranger may appeal to the Insovency Court 
against the act of the Receiver or he may sue him 
in a Civil Court as a trespasser. If he elects the 
former course, he cannot afterwards turn round 
apd litigate the matter afresh in a Civil Court , 
and under S. 4 (2) of the Pro, Ins. Act, a decision 
on a question of title by the Insovency Court is 
filial 1 and binding as between the person asserting 
It and the insolvent’s estate. 

„ ft th^Iosolvency Court finds that serious and 
diffe&R questions of mortgage and other securities 
afij9ppfv^r4tie|iebtor’s property which it does not 
deem expedient or necessary to decide itself, but 
prefers to leave contending creditors to fight 
' ordinal Court* it may, if if has 


PROVINCIAL INSOLVENCY ACT (1920) S. 28. 

reason to believe that notwithstanding such securi- 
ties the debtor has an interest, forthwith direct 
the sale of such interest which would not affect 
the right of the contending creditors; and if it 
decides to exercise its jurisdiction under S, 4 (3), 
it ought to make it clear beyond question that it 
is doing so and the reason for the course it is 
taking, 

In deciding any question of title the claimant 
must be heard on the merits however weak his 
title may appear to be (Walsh and Ryves, JJ.) 
Misri Lal v . Kakhaiya L<l Sharma. 

L. R 3 A. 285 : (1922) A. 128 : 66 I. C. 863. 

S. 5 — Insolvency appeal — Powers of 

court — Review — Procedure , 

S. 5 of the Prov. Ins. Act, gives a D’strict Judge 
when sitting as an appellate court the same 
powers under the C. P. Code as he would have 
had, if he had been sitting to hear any ordinary 
appeal. ( Piggott and Walsh, JJ.) MUnNU Lal v. 
Kunj Behari Lal. 

44 All. 605 : (1922) All. 206 : 

4 IT. P. L R (A) 66 *.67 I. C. 317 * 
L R 3 A. 295 * 20 A. L. J. 517 

S. 9 (b) — Debt due— Meaning of —If can 

be proved in the proceedings, See Pro. Ins. 
Act. Ss. 24 (a) and 9 68 I. C. 885. 

Ss 24 (1) (a) and 9— Petition by ereditor 

— Pruof of debt. 

When a petition in insolvency is put in by the 
creditor to adjudge his debtor an insolvent, the 
court has must allow him under S. 21 to prove 
his debt and not require him to prove it in a re- 
gular suit. [Pratt and Duckwor th , JJ ) A. K. R. 
M. C T. Chetty v Maung Aung Bwin 

1 Bur L. J. 239 : 68 I. C 885. 

S, 28 (2)— Applicability of— Suit for 

arrears of rent —Revenue Court — Agra Ten. Act . 

S. 28 (2) of the Prov. Ins. Act does not aoply to 
any suit or proceeding under the Agra Tenancy 
Act A creditor is entitled to maintain a suit for 
arrears of rent or for any other claimable under 
the Agra Tenancy Act and to take any proceed- 
ings open to him by way of execution of his 
decree notwithstanding any action that may have 
been taken in the Insolvency Court 8 A. 
L. J 1287 ; 19 A. D. J. 439 , 19 A. L, J. 273 Ret, 
{Hopkins, S. M and Burn, J. M.) Ali Ahmad 
v Bru RataN. L. R. 3 A. 339 (Rev.) 

S. 28 (2)— Insolvency— Adjudication of 

father in Joint Hindu family —Share of son in 
Joint family property if vests m the Official 
Receiver. 

Where the father of a Joint Hindu family 
which includes minor sons as well as himself is 
adjudicated an insolvent, the Receiver takes over 
all rights in the insolvent’s property which, .the 
insolvent himself possessed including the right to 
alienate co-parcenery property belonging to the 
lather and the sons m satisfaction of antecedent 
debts incurred by him provided they are not 
tainted with immorality, 7 B. 438/ 19 M. 74 
Ref. { Piggott and Walsh , JJ.) Bawan Das v. 
O, M. Chiene, 44 A, 316 r 20 A. L. J. 15fi r 

: (1022) All. 79 . 64 I. C, 97Q. 
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PROVINCIAL INSOLVENCY ACT (1920) S. 28 

' S. 28 {6)— Secured creditoi—Chaige— 

Rights o f. 

Where a creditor has a registered mortgage 
over cer am moveable property of the insolvent, 
he is a scoured creditor holding a legal charge 
If the Receiver realise the property, the debt 
constitute > a charge of the amount so realised. 
( Piggott and Walsh, J J ) Moti Ra\I v Rodwell 

L. R 3 A 638 

S. 34 — Provable debt — Meaning of ■- 

Obligation incurred 

A debt to be provable under S. 34 of Act V of 
1920 must be a debt to which the insolvent has 
become subject by reason of an obligation incurr- 
ed before the date of adjudication as an insolvent 
The words “ obligation incurred m the section 
lefer toan obligation incurred by the insolvent 
himself. { Hallifax , A. J . C.) Kesheokao v 
Govindrao. 68 I. C. 340. 

-S. 37 — Sepauite suit — Maintainability, 

An order passed under S. 37 of Provincial In- 
solvency Act is not a summary order but a con 
sidered order-passed a*ter the alienee has had an 
opportunity of leading all the evidence that he 
m'ght lead m a regular suit The order ot the 
Insolvency Court is not final, but is subject tu 
appeal and the Leg'slature could not have con- 
templated the possib’lity ot the alienee maintain- 
ing a separate suit to cancel the order of the In 
solvency Court and that of the Court of appeal 
No separate suit lies I. L, R 42 Mad, 322 and 39 
All, 626 foil 22 P. C. 1917 overruled, {he 
Rossmnol and Abdul Qadtt, JJ ) Rama All*h 
Baksh & Co v Karjm Baksh. (1922) Lah. 214, 

S, 51 (1) Exception. Rateable distribu- 
tion — Amount credited to attaching decice'hol- 
der— Amount ordered to be ratcably distributed — 
Payments not made — Effect of. 

The exception to S. 51 (1) of the Provincial In- 
solvency Act, 1920, applies not only to the amount 
credited m favour of the attaching decree- holder, 
but also to the amounts raieably distnouted to the 
other decree- holders under S. 73, Civil Proceduie 
Code. Where moneys have been allotted to 
various decree holders by an order for rateable 
distribution and stand to the credit of their res- 
pective suits, those moneys are no longer the pro- 
perty of the judgment-debtor, but they remain the 
properties of the various decree-holders, even 
though the amounts have not been paid out to 
them. {Aylingi Off. C.J. and Odgers , J ) The 
Official Receiver of Tanjore v M. R, Ven- 
KATARAMA IYER. 42 M L. J 361 : 

(1922) M. W N. 51 * 15 L W. 37 
(1922) Mad. 31 • 68 I C 512 

Ss, 53 and 75 — Appeal —Vohintaiy 

transfer — Annulment. 

There is no right ot second appeal from an 
order under S. 53 of Act V of 1920 annulling a 
transfer, ( Broadway , J,) Mt Ilahi Jan v 
Hari Kjshen Das 67 I. C, 887. 

Ss. 53 and 7 5— Insolvency —Gift of money 

by insolvent— Annulment 
Where a few months before his adjudication 
an insolvent made a gift of Rs. 4,400 to 
his mistress for purcbasiag a motor car for her 

y— 60 


PR0V SM. C, COURTS ACT (1887) S. 17- 

and she purchased a car with that money Held , 
that the gift of the money was a transfer within 
S. 53 of the Prov Ins Act and it was liable to be 
annulled even though the monev had been con- 
verted into a motorcar in the meanwhile, (1899) 
2 B. 57 Ref. ( Broadway , J ) Mt. Ilahi Jan v. 
Hari Kishen Das 67 I C. 887. 

i S. 56— Insolvency Court — Pui chaser of 

property of insolvent from Official Receiver- 
Application for delivery of possession— Obstruc- 
tion — Removal — Power of insolvency couif. See 
Prov. Ins. Act, Ss 4 and 5 

42 M. L. J. 185 

S. 75 (3)— Appeal under — Provisions of 

C P. Code to apply. 

In dealing with appeals under S, 75 (31 of the 
Prov Ins Act, the provisions of the C. P Code 
ought to guide the Court. ( Piggott and Walsh JJ,) 
Munnu Lal v, Kunj Behari Lal. 

44 All. 605 ' (1922) All, 206 : 
4 V. P. L. R. (A.) 66 . 67 I. C 317 . 
L. R. 3 A 295 : 20 A, L. J. 517. 

S. 78— Application under the old Act, 

if can be converted into one under the present 
Act — Time for applying for adjudication. See 
(1921) Dig. Col. 952. Pulpati Hanumayya v 
Ravuri Ramayya. 64 I. C. 270 

PROV- SM. C. C. ACT {IX of 1887) S. 17- Applica- 
tion under — Deposit of security — Limitation , 

The deposit or security required by the section 
must be furnished within the time prescribed for 
the application. Otherwise the application for re- 
view or setting aside the exparte decree would be 
rejected. 13 M 178 not foil, 29 P, R. 1894; 28 A. 
470, 32 C. 339 rel ( Saunders J. C ) Ram Bilas 
Tarbeni Ram v. Jai Singh. 1 Bur. L J, 75, 

S. 17 — Exparte deciee — Application to 

set aside — Security bond filed wtih application 
found to be insufficient— Extension of time. 

An applicant to set a.side an exparte decree 
passed by a Small Cause Court filed a security 
bond along with his application- The Court 
refused to accept the security bond as being suffi- 
cient but extended the time for payment of the 
decree amount Held , that the court had no 
jurisdiction to extend the frme for depositing the 
decree amount, and on the deposit being made to 
order restoration of the case* (Gokni Prasad , J:) 
Mool Chand v Niranjan Singh. 

L. R. 3 A. 327 * (19 22) AIL 265. 

S. 17— Exparte smalt cause decree — Set- 
ting aside without security — Ultra vires , 

The setting aside of an exparte decree in a 
Small Cause suit in the absence of deposit of the 
decree amount or security being furnished there- 
for, is ultra vires . The provisions of S. 17?of the 
Pro. Sm. C C, Act are mandatory. 43 M. 579 F. 
B. Ref. { Ayltng , O C. J and Odgers , J.) Peria 
Yen kata krishnamma v, B. Vbnkataratnam. 

16 L W. 606 : 31 M. L. T. 320 (H. C.) 

S. 17 Proviso — Ex-par te de-cree — 

Application to set aside— Draft security bond 
alone file in time — If sufficient compliance. 

Where a small cause suit was decreed ex parte 
on 26th January 1920, and the application to set 
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aside was made on the 27th without the necessary 
deposit or security as required by the proviso to 
S. 17 of the Provincial Small Cause Courts Act 
but on 6th February 1920, the deft* filed a draft 
security bond which was tested and found accep 
table on the 9th March 1920 and the actual bond 
was executed on the 1st April 1920 

Held , that the meie filing of the draft bond was 
not a sufficient compliance with the requirements 
of the proviso and the order refusing to set aside 
the decree was correct. 

43 Mad. 579 {F. B } , 42 I. C. 751 foil, (toe- 
sam, J.) T. C. Balakrishna Ayyar v. Picha- 
MUTHU Pillai, 15 L. W 186 * 119221 Mad 320. 

S. 17 — Provisions, of, mandatory — Ex- 
tension of time 

S. 17 of the Prov. Sui C. C. Act is mandatoyy 
and an application for setting aside an exparte 
decree must be accompanied by the deposit of 
the amount due from the judgment-debtor under 
the decree. The court has no power to extend 
the time for deposit { Ryves,Jl ) Sri Bhagwat 
ChaudhURi v Balkaram Saithwar 

4 TJ. P. L. R. (A.) 10 . 
20 A. L. J. 209 : L R. 3 A 141 
(1922) All, 29 65 I. C, 596 

— S, 17 (1) Proviso— Ex parte decree— 

Application to set aside — Deposit — Delay — Power 
to excuse 

Where an application to set aside an exparte 
small cause decree was made within the period of 
30 days accompanied b3 a deficient deposit 
and the deficiency, which was due to a bona- 
fide mistake of the applicant, was made 
good after the 30 days. H eld that the Court 
had power under S. 5 of the Limitation Act to 
excuse the delay in making the deposit. [Oldfield 
and Venfiatasubba Rao , JJ.) SUdalai MUthu 
KudumbaN v. Andi Reddiar. 45 Mad 628 
42 M. L, J 484 ' 15 L. W, 494 
1 19221 M. W. H. 266 . 30 M. L. T, 342 
(1922) Mad. 186 * 66 I. C. 104 

Sa. 23 and 25 —Return of plaint when 

justified —Question of title not raised in plea- 
dings . 

The power to act under S. 23 of the Provincial 
Small Cause Courts Act is a discretionary power 
which only a Court having jurisdiction over the 
suit can exercise and where a Court has ruled 
that it has no jurisdiction over the suit it has no 
power to act under S. 23, 

Where on the pleadings no question has been 
raised as to title to immovable property, nor any 
other question of title which the Court could not 
finally determine, the return of the plaint by a 
Small Cause Court on the ground that an account 
of the value of the lands sold to and the value of 
the lands taken away from the plff. and the profits 
due to the plff have to be ascertained and some 
questions of the ownership oi the lands might 
4r|sq* is unsustainable* (Krishna, \) Rajammal 
Aiyar o. Krishnasami AXYANGaR 

15 L. W. 35 : (1922) Mad, 300. 

~y T" 8% ' > . 28 ^ and 34? — Suit involving ques- 

ot h tle—Supi tried by Munsif on the regular 
Appeal, : 


PROV. SM. C. COURTS ACT {1887}, S. 25- 

A small cause suit was tried by the Munsif on 
the regular side without an order returning the 
plamt to himself under S. 23 of the Prov. Sm. C. 
C. Act. Held , that though there was an irregula- 
rity in the form of the proceedings there was 
none in substance affecting his jurisdiction 
and an appeal lay against his decision [New- 
bonid.J .) Atul Chandra Seal d> Kobad Alt, 

64 I. C 436. 

’S. 25 — Court taking up new case at 

5 p. m.— Absence of exceptional circumstances— 
No notice to parties Concerned-Dismissal for 
default — Material irregularity — Interference in 
revision. See Practice. L,E 3 All. 25. 

S 25 —Decision wrong in law — Finding 

of fact without any evidence— Ground not raised 
in lower court — Revision whether allowed . 

No revision of the decision of a Small Cause 
Court can be allowed merely because it is wrong 
in law but it would be allowed if the lower court 
found a certain fact for the finding of which 
there did not exist an atom of evidence 

There should be no interference .m revision on 
a ground which has never been taken np in the 
lower court { Ashworth , /. C.) ChiraNJI Lal v. 
Kali (1922) Oudh 130. 

‘S, 25 — Erior of taw — Interference . 

Under S 25 of the Pro. Sm C, C. Act, it is not 
open to interference m revision unless there is 
some clear error of law and injustice resulting 
therefrom. { Kennedy , J, C. and Madgaonkar , 
A.J.C.) Radhomal Keshowdas^ IIolomai, 
Kesumal. 15 S. L. R. 193 : 66 I. C, 489. 

S. 25 — Grounds for — Error of law » 

In the absence of an error of law the High 
Court will uot interfere in revision under S, 25 of 
the Prov. Sm. C. C, Act. [Suhrawardy and 
Cuming, J j.) Baul Chaendra Addya v, Sheikh 
i Abdul Matleb. 67 i, c, 851. 

— S, 25 — Jurisdiction to enlcr tain— Suit 

not cognisable — Interference, 

Where a suit beyond the cognizance of a Small 
Cause Court is decreed by a Small Cause Court 
without objection by the deft, as to the Court's 
jurisdiction to entertain the suit, the High Court 
can interfere^ in revision, set aside the lowei 
Court’s decision and direct the plaint to be re- 
turned to a Court having jurisdiction. 41 I, C, 
276, foil, {Chews, J ) Nabi Bakhsh v. Muham- 
mad Au 3Iah L J 380. 

S. 25 — Scope of — Powers under , wider 

than under C. P. Code — Failure to make ground 
of decision clear. 

The power of the High Court to interfere m 
revision under S 25 Provincial Small Cause 
Courts Act is wider than the ordinary powers of 
revision under the C. P Code. If the Judge fails 
to make the grounds of decision clear, that is 
sufficient ground for interference, [Walsh and 
Ryves. JJ.) Cha nder Sen v . Man Mohan Lal. 

L. B, 3 A. 17. 

S. 25 — Suit on instalment bond— Dis- 
missal— No reference to provisions of the Lini. 
Act applicable to case-* Revision. 
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Where a Small Cause Court dismissed a suit on 
an instalment bond without reference to hhe pro- 
visions o£ the Limitation Act applicable to the 
case, though prima facte some of the instalments 
are within time, the High Court could interfere 
in revision and set aside the decree and direct a 
retrial. ( Piggott and Walsh , JJ.) Hira Lal v. 
Allah Baksh. 20 A. L. J. 89 

65 I. C. 107 (1) : L R. 3 A, 67. 

S. 32 (c)— Jurisdiction of Small Cause 

Court — Suit instituted in a court not having 
jurtsdictfion to try it — Subsequent acquisition of 
power — Effect, 

Where a suit for recovery of Rs. 157 was 
instituted in a Small Cause Court imested with 
jurisdiction to try suits up to Rs. 100 onty, that 
Court cannot try the suit though it is subse 
quently and at the time of the trial investel with 
jurisdiction up to Rs. 250 ( Ryves , J.) Chunni Lal 
z>. Gokui . (1922) AIL 112 . L. R. 3 A, 233 

20 A. L. J. 257 . 66 I. C 816 

— S 35 — Jurisdiction — Appeal — Suit in- ! 

stituted in court of Munsif succeeded by anothei 
not having such jurisdiction-— Appeal. See (1921) 
Dig. Col. 957. Zamirul Hasan Khan v. Imdad 
Ali Khan 44 All, 59 . 64 I, C. 573 . 

(1922} All. 161. 

Seh. I Art. 35 (n) — Suit foi value of 

trees wrongfully cut— Jurisdiction. 

Where the plaint does not disclose an offence 
punishable under Ch. 17 I. P. C. a suit for the 
value of trees wrongfully cut by defendant is not 
excluded from the cognizance of a Small Cause 
Court ( Lyle , A. J. C.) Kunwar. Singh v Uja- 
gar Singh. 3 IT. P. L. R (J. c.) 18 . 

8 0. L* T 391 65 I. C. 7 

Sell II, Art 8-Landlord and tenant-'Batal 

rent — Suit by landlord for damages lor non-culli 
ration by tenant— Suit cognizable by Revenue 
Court. Sec Agra Ten Act Ss. 103 and 167. 

L. R 3 A, 477. (Rev.) 

Seh. II, Art. 8 — Suit for interej-t due on 

mortgage money— Cognizable by a Small Cause 
Court See C* P Code S. 102. 66 I. C 285 

———Seh, II Art 8 — Sun for recovery of 
rent due in respect of a shop — Jurisdiction, 

A suit for the lecovery of shop rent is cogniz- 
able by a court of small causes, shop rent 
being covered by the expression ‘house rent’ in art 
8, sch. II of the Prov Sm C C. Act. ( Kotval , A J. 
C.) Nathu v . Sonasa (1922) Nag. 15 

5 N. L. J, 241 * 65 I C. 966 

Sch, II Art. 8 — Suit for tent other 

than house rent -S, 102 C. ,P Code, if applies . 

Sch. II Art, 8 of the Pro, Sm. C, C Act exempts 
suits for rent other than house rent, out of the 
cognizance of a Court ot Small Causes. Hence 
S. 102 C, P. Code does not apply to suits of this 
nature. (Mull ick and Atkinson, JJ.) Sadanand 
Tewari v. Deb, Nath ManJhi, 

(1922) Pat. 154 : (1922) P 184. 

Sch. II, Art. 13 — Haq cha 

harum— Suit for recovery of— Cognizability by 
Small Cause Court. See (1921) Dig. Col. 957 
Bechai v, Badri Narain, 43 All. 681. 


PR SM. C. COURTS ACT (1887), SCH. II, ART. 35 

- Sch. II, Art. 31 — Suit for accounts — 

butt on the basis of an agt eement — Small Cause 
Gout t — Jut isdtchon of 

A suit based on an agreement between the 
plaintiff company and the detendant whereby 
the plaintiff company was to supply raw 
materials and the defendant was to execute mould- 
ing and casting work to be paid i or at certain 
stipulated rates, subject to deduction for bad 
workmanship and subject also to the return at the 
end of each month of all such materials or metals 
as the defendant did not use for the work he had 
to perform 3 " is not a suit foi account and is not 
exempted from the cognizance of a Small Cause 
Court 21 C. W. N. 784 foil ( Richardson , /.} 

The Russa Engineering Works, Ltd 
Bhadreswar D4S 

64 I C. 327 

—Sch. II Art Zl — Suii for damages for 
breach of covenant for title. 

A suit for damages for breach of covenant foi 
title is not excluded from the cognisance of the 
Small Cause Court, ( Krishnan , J.) RaJAMMal 
Aiyar v . Krishnasami Iyengar 15 L. W. 35 

(1922) Mad. 300. 

Sch IX Art. 35 (ii) — Suit for com- 
pensaiton — Unlawful cutting of trees. 

A suit for compensation for unlawful cutting of 
trees which would constitute an office of mischief 
or theft punishable under Ch XVII of the Penal 
Code falls xvithin Art 35 (5 i) of schedule 11 of 
Prov. Sm. C C Act, and is not cognisable by a 
Small Cause Court. (Syed Wazir Hasan J.C ) Mt. 
SHAHIDAN V. JOGANNAth 

4 U. P L, R. (0.C ) 23 : 65 I. C. 344 : 

(1922) Oudh 161 

Sch, II Art, 31 — Suit foi mesne profils -- 

Jurisdiction of Small Cause Com t. 

Ait. 31 of Sch. II of the Pro Sm. C. C. Act 
withdraws from the jurisdiction of a court of 
Small Causes a suit for mesne profits 25 B. 85 ; 
25 M, 108 foil. 23 C. 884 not foil. (Saunders, U 
C.) Maungtun E. v , M\ung Shwe Tha. 

66 I. C 368. 

—Sch, II Art. 31 — ‘Suit for utavery of 
money due on acknowledgment — Jurisdiction of 
Small Cause Court , 

A suit for the recovery of a sum of money due 
on acknowledgment is not debarred from the co- 
gnizance of Small Cause Caurt, (Snhrawardy 
and Gumming . JJ) Baud Chandra Addya v. 
Sheikh Abdul Matleb 67 I. C. 851. 

Sch. II Art, 35 (ii) —Suit for value of 

fruit removed from a tree'— Jurisdiction, 

A suit for the value of fruit removed by deft, 
from a tree which plaintiff claims to be his is not 
triable by a Small Cause Court, ( Chevis , J.) Nabi 
Baksh v . Mahomad All 3 Lah, L. J. 380 : 

67 I. C 305. 

Sch, II Art. 35 (j)— Suit for damages for 

wrongful excoution—O mission to certify payment. 

Where a decree holder omits to certify pay- 
ment of a decree outside court and executes -the 
decree and realises the decree amount, a suff by 
the judgment-debtor for damages is maintainable 
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in a Sma 1 ! Cause Court. [Mating Kin, J ) Maung 
Myo 7 '. Maung Kha 1 Bur L J, 207 

Sch. II Art* 41— Suit fot reimburse- 
ment — Claim under Ss 69 and 70 of the Contract 
Act. 

A suit for the reco\ ery of money under Ss. 69 
and 70 of the Contract Act, does not fall within 
Art 41 of Sch. It to the Prov. Small Cause Courts 
Act and is therefore not excluded from the 
cognisable of a Small Cause Court. ( Buckntll , J.) 
Suradhani Debit; Hari Charon Mahton. 

3 Pat. L T, 132 * (1922) P, 337 * 64 I. C 226. 

PUBLIC TRUST — Land granted for — Fai- 
lure of purpose— Fulfilment of object impossible 
—Right of donor to recover property. See 
Trusts Act, 5. 77 (cl. 67 I. C. 434, 

PUNJAB ALIENATION OP LAND ACT (XIII of 
1900) S. 21,|cl. (2)— Agriculturists— Decision of 
revenue authority — If binding on Civil Court . 

The decision of a revenue officer as to whether 
i person is a member of an agricultural tribe is 
not binding on the Civil Courts which are free to 
form their own opinion on the point (MaiUneau 
J.) Ladha Ram v. Ali Shah. 

3 Lah. L J 489 

PUNJAB COLONIZATION CP GOVERNMENT 
LANDS ACT (V of 1912) S. 21— Government ten- 
ant — Succession— Widow — Gift of estate , 

A Government tenant died after acquiring oc- 
cupancy right and his land was mutated in fav- 
our of his widow. The widow subsequently ac- 
quired proprietary rights and gifted the land 
away* In a suit by the reversioners of the ten- 
ant Held that the widow had absolute control of 
the property on acquisLon of occupancy rights 
and that S. 21 of Act V of 1912 did not apply to 
the widow and her estate. Consequently the re- 
versioners of the tenant had no right of succes- 
sion to occupancy right ( Shadi Lah C J. and 
Wi Iberfocre, /*) Btsakha Singh v , Ish\r 

4 Lah. L. J 296. 

PUNJAB COURTS ACT, (VI of 1918) S 41 (3)— 
Grazing rights— Custom— Second appeal . 

The question as to the existence of grazing 
rights is one of custom and cannot be entertained 
in second appeal without a certificate. [Shadi Lai . 
C . J. and Abdul Qadir , J ) Sarep Singh t», Khe- 
MAN. (1922) Lah 470 * 68 I. C. 751. 

.S. 41 (3 )— Scope of. 

The object of the Legislature by enacting sub- 
S 3 of S. 41 of the Punjab Courts Act was to 
make an exception in matters of second appeal 
regard ag a question of custom or usage, of suffi- 
cient importance and to allow an appeal on evi 
dence also To hold that the right of question- 
ing a decision on custom exists in appeals from 
decrees and does not exist in appeal from orders 
.of remand would create an anomaly. [Shadi Lai , 
G. J Abdul Raoof and Marti neau, JJj Mhs- 
aMmat Umri v . Shah Mahomed. 

(4 i^ r (1922) Lah. 178. 

Hr - •■f k 

— " 7 ; " ? Sa. 41 (3) and 44 — - Second appeal— 
Cusiopt—pntfS . of proo f—Certifica te if necessary 
—Refusal to iff ft certificate— Revision — Inter- 


PUNJAB LAND REVENUE ACT (1887‘q 8. 144. 

The question of onus probandi in a custom 
case cannot be raised in second appeal without a 
certificate under S. 41 (3) of the Punjab Courts 
Act When an application for a certificate under 
S. 41 (3) of the Punjab Courts Act is refused bv 
the District Judge on the erroneous ground that 
no question of custom arose, a levision to the 
Chief Court from the order of refusal is compe- 
tent on the ground that the Dt, judge had failed 
to exercise the jurisdiction vested m him. 18 P. 
R 1918 Ref ( Scott Smith and Harrison , JJ } 
Nathu v , Batan Singh 67 I,,C. 759. 

-S 44 — Material irregularity — Bui den of 

proof— Error as to*. See (1921) Dig Col. 961 
Ganda Ram v. Rehana. 64 I C 91. 

PUNJAB COURT OE WARDS ACT (II of 1903) 

Ss. 13 (1), 20, 40 and 4 6— Suit by Court of Wards 
— Death of a ward — Effect 
The death of one of the wards on whose be- 
half a sud has been instituted by the Court of 
Wards does not cause an abatement of the suit 
Nor does the Court of Wards cease to have an in- 
terest in the property in dispute. •[ Le Rossignol 
and Martineau, JJ ,) Karim Baksh v. Court of 
Wards Salarwaham Estate. 4 Lah. L. J. 391 

PUNJAB EXCISE ACT (I of 1914) S 61 fl) (a) and 

61 (2) (a) — Complaint by whom to be made. 

Under the new* Excise Act a complaint can 
be brought by a Police Officer for an offence 
under this Act, the Local Government having em- 
powered all Inspectors and Sub Inspectors of 
Police with the powers of an excise officer, 13 P. 
R 1910 Cr overruled, [A bdul Quadir, J ) " Nihal 
Singh, v. The Crown (1922) Lah, 220. 

S. 78 — Confiscation of articles— Offence 

justifying— Illegal order See (1921) Dig. Col. 
%5* Sundar Das v , Emperor. 

67 I, C 200 ' 23 Cr. L J. 376. 

PUNJAB GENERAL CLAUSES ACT, S 22— Noti- 
fication under repealed Act-1 f ipsofacto cancell- 
ed by repealing Act , 

A notification under S. 7 of the Punjab Pre- 
emption Act of 1905, if it is not inconsistent with 
S. 6 of the Pre-emption Act 1913, remains in force 
till it is cancelled according to law. [Le Rossi- 
gnol and Harrison , JJ) Jolal Din v. Nathu 
Ram 68 I. C. 729. 

PUNJAB GOVERNMENT TENANTS ACT (III of 

1893) S 8 — Agreement by Government tenant to 
share whatever right may be acquired by him — 
Legality of — Public policy — Specific perfor- 
mance of agreement. See Contract Act, S 23. 

64 I. C. 18. 

PUNJAB LAND REVENUE ACT (XVII of 1887) 
S. Ill— Widow's right to apply for partition, 

A widow has a locus standi under S. Ill of 
the Punjab Land Revenue Act to apply for a 
partition of the joint estate of her husband, [Le 
Rossignol and Abdul Oadir, JJ ) Shadi v. Mt 
Jeon l 3 Lah, 236 : (1922) Lah. 362 : 68 I. C. 553 

— -Ss 144, [2]— -Title to crop — Delivery 

by revenue officer— Suit in Civil Court— Juris- 
dktiotti 
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PUNJAB LAND REVENUE ACT (1887), S. 158 

^ Defendants applied to the Revenue Officer for a 
division or appraisement ot the produce of a hold- 
ing in which they were co-sharers with the 
plaintiffs. An appraisement of the produce was 
duly made, by the reteree appointed by the 
Revenue officer but before division of the produce 
plaintiff removed it and stored it in a house The 
referee thereupon made over a whole Khaiti of 
barley to the defendants in hen of their share of 
the produce. In a suit by plffs for the price of 
the barley alleging that it belonged to them exclu- 
sively. 

Held, that the question whether the barley was 
joint property or belonged exclusively to the 
plaintiffs, was a question ot title which cannot be 
determined by a Revenue Officer. Consequently 
the Civil Court has jurisdiction to entertain the 
suit which did not come within S. 158 (2; (XIX) of 
the Punjab Land Revenue Act. ( Shadi Lai and 
Harrison , //.) Ramji Lal «. Mangel Singh* 

2 Lah. 302 , 65 I. C 256 * 28 P. I R. 1922 : 

(1922) Lah. 157. 

S 158 (2) (XVII)'- Declaratory suit 

that land impartible — Collector's order to parti- 
tion — Agreement in Wajtb-ul~an. 

An agreement among some co- share! s of 
shamilat land that it should remain joint and in- 
divisible was entered m the Wajib-ul arz, When 
the Collector ordered partition, a suit was insti- 
tuted in a Civil Court for a declaration that the 
land could not be partitioned : 

Held, under S. 158 \2) (XVII) of the Land Rev 
Act it was not cognisable b> a Civil Court. {Abdul 
Raoof and Marttneau, JJ .) Singh Ram v Data 
Ram. 3 Lah, 4 : 4 U P. L R. (Lah) 72 

67 I C 240 . (1922) Lah 88. 

PUNJAB LAND REVENUE RULES, R. 21-Zail- 
dar — Designation — Conditional resignation — 
Succession of person designated , 

When a Zaiidar is too old to perform person- 
ally the duties of his office the usual and proper 
course is for a substitute to be appointed. There 
is nothing in the Land Revenue Rules to pre- 
clude an unconditional resignation of his office 
by a Zaiidar though a resignation conditional 
on (he succession of a particular persoo designa- 
ted by the resigning Zaiidar is opposed to the 
spirit of the rules regulating succession to the 
Zaiidar. The initiation and prosecution ot needless 
proceedings in connection with such posts as this 
is to be deprecated. [Fagan, F. C.) Mahammad 
Ilahi v, Fazal Ilahi. 4 Lah. L. J. 415. 

PUNJAB LAWS ACT (VI of 1872}— Insolvency 
proceedings— Suit — Decree — Appeal. See (1921) 
Dig. Col, 966 Radha Kishen v, Madan Gopal, 

67 I. C 794 

PUNJAB LIMITATION (ANCESTRAL LAND ALI- 
ENATION ACT, I of 1900) Sch. X - -Heir— Meaning 
of —Suit by remote reversioner for possession. 

The word “heir” m the Schedule to the Punjab 
Limitation Act includes only the next heir after 
tshe death of the alienor and not a remote rever- 
sioner. A suit for possession by a remote rever- 
sioner of the last male holder whose right to 
possession did not arise till the death of the in- 
tervening reversioner is not governed by the Act. 
{Scott Smith , J.) Ruldu Singh v, Sawal Singh. 

(1922) Lah. 380 : 64 I. C. 67 


PUNJAB MUNICIPAL ACT, (1911) S. 3, 

Art 1— Applicability of — Right to sue 

accruing under old act— Limitation, 

Where the time prescribed for setting aside an 
al’enation had already expired when the Punjab 
Limitation Act came into operation, that Act does 
not operate so as to extend the time This princi- 
ple however is not applicable to a case in which 
the right to sue had accrued under the old Act 
but the period of limitation had not expired when 
the Punjab Limitation Act of 1900 was passed. 
[Le Rosszgnol and Wtlbcrforce, JJ,) Hakumat 
Rai v Wadhaw \ Singh 4 Lah L. J. 243 

Art. 2~Altenation by proprietor — Suit 

for possession — Limitation, 

Where property is alienated without considera- 
tion and necessity by a man propnetor, a suit by 
the heir to have it set aside and for possession is 
within time if filed witbm 12 years of the attesta- 
tion by the Revenue officer. {Chevis, /,) Kundan 

Ham Raj. 4 Lah. L. J 178 : (1922) Lah 57, 

Art. 2 — Applicability of— ‘Death of ah - 

enoi — Death of— Object of the enactment — Test of 
applicability of the section 

An action to xecovei possession of ancestral 
land alienated by a male proprietor subject to the 
customary law of the Punjab is governed by the 
Punjab Act I of 1900 if the death of the alienor 
which gues rise to the cause ot action for a suit 
for possession, takes place after the enforcement 
of the Act The whole scheme oi the Act makes 
it clear that the object of the legislature was to 
remove an uncertainty about titles to land by 
compelling the relatives of the male propueton* 
to impeach their alienations within a limited 
period of 12 years. The title of the alienee is to 
be immune from attack if the alienation in his 
favour was not contested within the 12 years of 
the date specified in the third column of art 2. 
Art 2 should be read with art I which prescribes 
the period of limitation for suits for a declaratory 
decree and the word “heir” m the former article 
connotes the same person or persons as the 
expression *' son or reversionei ” in the latter 
article The word “heir” denotes a person who 
sicceeds by descent to an estate of inheritance, 
and as long as a proprietor is living he has no 
heir. It is only after the death of the proprietor 
that the “ son or reveisioner** becomes an heir. 
{Shadi Lal , C J . and Harrison , J.) Ruldu Singh 
Sawal Singh 3 Lah. 188 : 67 I. C. 388. 

PUNJAB LOANS LIMITATION ACT (I of 1904) 
Arts. 16 and 22 — Instalment bond — Penalty — 
Default — Limitation, 

In the Punjab a suit for the recovery of 
money due on a bond containing a penalty fora 
default in payment of instalments is governed by 
art 16 of the Punjab Loans Limitation Act. Art. 
22 is more general and applies to suits on all 
bonds whether payable by instalments or other- 
wise, ( Shadi Lal, C, J, and Abdul Qadir J ) SlBA 
Singh v, Sundar Singh. 3 Lah. L. J, 522. 

PUNJAB MUNICIPAL ACT (III of 1911) Ss, 3 (10) 
and 188 — Bye laws-Delbi Municipality — ~ Enfor- 
ceability of See (1921) Dig. Col. 965 Joti Prasad 
v . Emperor. 64 1,0. 129. 
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PUNJAB MUNICIPAL ACT (1911) S 3 

Ss 3 (13) 172 and 193 — Street, meaning 

of — Structure projecting over a street — Pei mis- 
sion of the Municipality if necessary . 

A lane which is accessible to the public whe- 
ther permanently or temporarily, is a street. 

S. 193 refens onlv to buildings to be erected on 
private property 62 P. R. 1907 referred to 

It is clear irom S. 172 that a person is not 
entitled to build a balcony without the permission 
of the Committee. The Committee has full 
power to withhold permission for the building of 
a structure that will project over a street and a 
Civil Court has no jurisdiction 1 1 interfere in 
such a matter. {Marti neau J .) Gangvram v 
The Municipal Committee, (1922) Lah 41 . 

68 I. C. 675 

— -S 56 (I) (b) — Chanty well — Dedica- 
tion — Power of Municipal Committee to close the 

well, 

A well was sunk as a charitable act by a private 
person and dedicated by him to the pubhe. The 
well lay in a recess at the end of a lane which was 
a culdtsac , Held that the well together with the 
recess was a public one and therefore vested in 
the Municipality and that the Municipality might 
deal with it as it pleased, provided that no private 
rights were invaded. (Le Rossignol , J ) Kishen 
Singh v. The Municipal Committee of Amrit- 
sar. 4Iak L J 62: (1922) Lah. 167 : 

67 I. C. 899 (2). 

-S. 61 (B) (b)— Religious teachci — Offering 

made to— Tax. 

The profession of a theologian ot religious 
teacher is one of the learned proiessions or callings 
and hence any income derived from offerings from 
disciples will be taxable under S. 61 (B) (b) 
{Shadi Lai , CJ. and Abdul QadirJ,) Moti Singh 
v . President. Committee of Anandpur. 

68 I C. 996 

*S. 172 — Erection of balcony projecting 

into street — Permission-Powers of court. See 
Punjab Municipal Act, Ss 3 (13), 172 and 193. 

11922) Lah, 41 

S. 193— Scope ot — -Refers only to build- 
ings on private property See Punjab Municipal 
Act, Ss. 3 (13), 172 and 193. (1922) Lah. 41 

g, 240 — Sanction to pio^emte — Rule 26 

(2)— Powers of Magistrate to giant sanction 

A person appointed by the Duputy Coramis 
sioner to prepare and revise voters' iis's issued 
a notice to one of the candidates and other per- 
sons at the instance of a rival candidate to show 
cause why action should not be taken under S, 
476 Cr. P, Code or sanction should not be given 
under S, 195, Cr. P. Code. Held that under the 
Municipal Act no court could take cognisance of 
any offence under rules made under S. 240, except 
on complaint made with the sanction tn writing ot 
the Deputy Commissioner and that the proceed- j 
mgs were without jurisdiction. {Abdul Qnadir, 
JijFSHiv Dayal v. Takan Das. 

.4 ' (1922) Lah 183 : 37 F. L B. 1922. 

tpe-EMPTION ACT, (I of 1913) S. 3 (5) 
(4 ) — Sale offni tier's property— Leave of court — 
& 29 o/ the guardian qtid Wards Act —Right to 


PUNJAB PBE-EMPTION ACT (1913) S. 12 

In a suit for pre-emption, if appeared that terms 
ot the sale were settled between the parties pri- 
vately but to complete a sale on behalf of a mmoi 
permission had to be obtained under S. 29 of the 
Guardians and Wards Act It was therefore ob- 
tained by the guardian and the sale was completed 
by the guardian privately in favour of the vendee. 

Held , that the sale was a private sale and a 
claim for pre-emption was not prohibited by 
S. 3 clause 5 (a) 46 P R. 1909, dist, 52 I. C. 337. 
{Abdul Raoof, f.) Har Kishen Singh v. Kala 
Pam 2 Lah L. J. 261 * 67 I C. 924 

S. 4 —Adalpht tenure — If a sale 

The creation of an adalphi teuure m which no 
consideration passed does not amount to a sale 
and hence does not give rise to a right of pre- 
emption (Scoff-Smith, J.) Allah Rakhiya Khan 
v. Ahmad. 68 I. C, 1008. 

s. 6 — Pre-emption — Village — Sale of 

house apart from site. 

Held , that the house m suit was a standing buil- 
ding tn a village, and that it was village immove- 
able property and liable to pre-emption even 
apart from the site ; but the pre-emptor would 
hold just on the same terms as the vendor did. 10 
P. R. 1909 at P. 21 foil {Chevts. C. /.) Wagha 
v. M ahomed Alt 2 Lah L. J. 345 ; 

68 I. C. 193. 

- S 8(2) — Notification of Local Government 
— Effect of. 

Pending a suit for pre emption, the Punjab 
Government declared by notification that there 
would be no right of pre-emption with regard to 
agricultural land and village immoveable pro. 
petty in a certain area which comprised the 
suit lands 

Held , the rules had no retrospective effect. 
The usual method of dealing with pre-emption 
suits is to decide the questions at issue accord- 
ing to the state ot affairs existing when the 
plaintiff’s cause of action arose. ( Abdul Raoof 
and Campbell , JJ.) Mohindar Singh v, Arur 
Si * gh - 3 Lah. 267 (1922) Lah. 344 

67 I C 625. 

Ss. 12, 17 and 25 — Scope of — Pre-emption 
—Rival claims — Priority— Rule of decision— 
Relationship— Pt oof of— Tradition— Oral testi- 
mony. 

S. 12 of the Punjab Pre emption Act does not 
contemplate merely inheritance by one person, or 
even by a group of people, who at the critical 
moment would be together equally entitled to 
inherit the property sold, if the vendor were dead 
but it assumes that there will be different priori- 
ties as between the different claimants and that 
such priorities shall be determined in due order 
of succession 

To be in a position to enforce by suit a claim to 
pie empt under the Act the claimant must under 
S 17 of the Act have given a notice within a limit- 
ed tune of his intention to enforce bis right of pre- 
emption. A claimant to be successful need not 
have been at the date of the sale or at any time 
the hen presumptive of the vendor. The heir pie 
sumphve may not have the means to purchase or 
for any reason may not be desirous to purchase 
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PUNJAB PREEMPTION ACT (1913), S. 14. 

and may have omitted to give within the time 
limited a notice of his intention to pre-empt 

Where among the community to which the 
rival pre-emptors belong, there are no accessible 
records of births and deaths or family memorials 
the proof of relationship depends on oral tradition 
which requires close scrutiny. ( Loui Buck - 
master) Sabz Ali Khan v, Khair Mahomed 
Khan. 3 Lah 48 : 30 M. L T, 23 7 . 

20 A. L J. 427 * 49 I. A. 74 : 43 M L. J. 49 : 

1 P. L. R. (P. C.) 1922 : 35 C. L J. 514 
4 U. P. L. R. (P. C.) 39 r (1922) P C. 139 : 

67 1 C 264 (P C) 

S 14 — Municipality— -Sale m — Right of 

non-agriculturist to pre-empt 

Though under the notification issued the 
Govt, under the Alienation of Land Act, a non- 
agriculturist may buy land from a member of an 
agncaltural tribe without restriction m a Munici- 
pality he cannot pre-empt a sale of such land. 
{Leslie Jones, J.) Lachman Singh Sundar Das 
. 67 I. C, 816 : 4 U, P. L R. (Lah ) 98. 

S 15 (c ) — Scope of — “ Patti ,f oi other 

sub, division — Meaning of. 

Where at the Settlement ot 1864 two taiafs or 
paths were created but they were nominal divi- 
sions created foi purely fiscal purpose and in 
fact there was no real sub-division of the village 
except that some proprietors had been allotted to 
one lambardav and some to another merely for 
the convenience of collecting land revenue, they 
are not pattis or tarafs within the meaning of S. 
15 (c) of the Punjab Pre-emption Act, (< Chevis , J.) 
Uttam Chand v Mehtale Singh, 67 I. C. 48. 

S, 16— Pre-emption — Suit for — Vicinage 

—Transfer of property by pre emptor to his wife 
—Sale void against creditors— Effect of See 
(1921) Dig Col. 967 Abdul Razak v Fazal 
IlaHl 4 Lah. I J 289. 

— — S 22 (1 ) — | Preliminary deposit — Fixing 

of time— Omission — Deposit when to be made 

It is the duty of the court to fix a time under 
S. 22 of the Punjab Pre-emption Act within which j 
the preliminary deposit should be made and j 
where the court omits to fix the time, a pre emp- 
tor should not be penalized for omitting to deposit 
the amount in time, ( Wilberfoixe , A) Balmgkand 
v Mt. Lachhman Bal 3 Lab L. J, 545. 

S. 29 Suit foi pre-emption— Limita- 
tion — Starting point. 

The underlying principle governing the limit- 
ation in pre-emption suits is that it runs from 
the date of notice. If physical possession 
is given under the sale the who^ world is given 
notice of the alienation. If a registered deed is 
executed, constructive notice is given and the 
same constructive notice is given by mutation. 

Where under the terms of an agreement, 
ownership was to pass only on fulfilment of 
certain conditions but possession was given to 


I PUNJAB TENANCY ACT (1887). S. 77, 

{ facilitate the fulfilment of the conditions, and 
j after they were complied with mutation of names 
was effected, held in a suit for pre emption. time 
began to run from the date of mutation under S 
28 of the Punjab Pre emption Act {Abdul Raoof 
and Harrison , JJ ,) Tola Ram v. Lorinda Ram. 

3 Lab. 261 (1922) Lab 210. 

■ S 30 — Joint undivided holding— Physi- 

cal possession — Limitation 
A share m an undivided mahal is not suscepti- 
ble of physical possession within the meaning of 
S, a0 (citing Ellis Law of Pre-emption 4th Edn 
p 40) (Broadway, J) Md. Atv Ullah Khan v. 
Gopala M vl 68 I. C 906. 

S 30 -"Physical possession — What ts — 

Possession of tenants 

" Physical possession in S 30 of the Punjab 
Pre-empt* on Act means personal and immediate 
possession. When the land is in the possession of 
tenants at-will, it is not capable of physcial pos- 
session for the purposes of the section. ( Scott - 
Smith J .) Haider ALr Sh\h j. Bhikhe Shah. 

68 I C. 811. 

S 30 — Sale of undivided share— Physical 

possession — Limitation , when begins , 

If the assignee from a co-sharer ot joint un- 
divided property gets possession of any portion 
of the property, time begins to run under S. 30 
(2) of the Pre-emption Act from the time of such 
assumption of possession. [Le RossignoL /.) Sar- 
dar Ali v Fazjl 68 I. C 895 

PUNJAB REDEMPTION OF MORTGAGES ACT, 

(II of 1913) S. 12 — Mortgago t m possession after 
redemption — Suit for declaration that more 
money due— -Maintainability— Objections not to 
be raised in secon l appeal, 

Even after redemption and putting the mort- 
gagor in possession, a suit by a mortgagee for a 
bare declaration that some more money is due 
under the mortgage is maintainable under S. 12 
of the Redemption of Mortgages Act Such an 
objection, cannot be raised for the first* time in 
second appeal {Scott Smith and Campbell, U t ) 
Narijan Singh v, Diwan Charan Das. 

3 Lah. 239 : (1922) Lah. 363: 68 I. C, 557 

— — S 15 — Deposit by tttorfga-gor * — Delivery 

of possession — Attachment of deposit. 

The provision* of S 15 **f Punjab Act II of 1913 
are primarily for the protection of the mortgagor 
or other person depositing the money. Where 
therefore the depositor is given possession of the 
land, the money becomes the property of the mort- 
gagee and conld be attached as such. ( Broadway 
and MarUnean JJ ) Mohana Mal v, TuLsi Ram, 
3 Lab. 141 : (1922) Lab. 290 : 67 I, C. 718. 

PUNJAB TENANCY ACT, (XVI of 1887) S. 59— 

Succession of occupancy tenancy — Customary 
law— Gift by widow to her illegitimate son — 
Right to contest alienation— Onus: See (1921) Dig 
Col 969, Mussammat Toti v. Maluka. 

66 I. C. 919 

S. 77 (1 )—- Landlord and tenant— Suit 

for recovery of price of trees cut down by tenant— 
Jurisdiction 



959 


THE YEARLY DIGEST 


960 


PUNJAB TENANCY ACT 11887), S. 77. 

A sail by a person describing himself as a land- 
lord against the defendant described as an occu 
pancy-tenant, for price of trees cut down by him 
on the ground that the tenant had exceeded his 
rights was held to be one cognisable by a Revenue 
Court and not by a Civil Court { Harrison . J ) 
Abdulla v Bis a an Das, 

64 1. C 152 

S. 77, cl. {3} sub. s. (d )-~Suit by tenant to 

establish a right of occupancy— Jurisdiction of 
Revenue Court 

Under S. 77 cl. (3) (d) oi the Punjab Tenancy 
Act suits by a tenant to establish a claim to a right 
of occupancy are to be heard and determined by 
a Revenue Court. A plff's claim to be declared 
as owner is undoubtedly cognisable by the Civil 
Court, Similarly, his claim that the land m suit, 
really formed part of his hereditary holding is 
within the cognisance ol the Civil Court, 
(Broadway and Abdul Raoof, JT) Bishen 
Singh v, J vffar 4 Lah. L J. 240. 


RAILWAY, 

and that she knew what she was doing. 3 Cal, 334 
and 8 All 267 Referred to. (Abdul Raoof and 
Abdul Qadtr , JJ t ) Harichand of Delhi v. 
JUGul Kishora of Delhi. (1922) Lah. 349 

68 I. G. 722. 

Guardian of pi ope tty of minor , 

A pardanashin lady is not disqualified from 
being appointed guardian of minor’s property , 
but the Court will exercise discretion whether she 
will be the proper guaidian looking to the nature 
of the business. (. Kotval, A, J C.) Mt. RajRani 
t;, Mt Bhagwandas (1922) Nag. 232. 

Undue influence — Deed of gift — Domi- 
nating position — Unconscionable bargain— Onus 
heavy on donee. See Contract Act, Ss. 16 and 
19. 65 I C. 380. 

RAILWAY— Carriage of goods— Delivery of 
goods — What constitutes— Extent of liability of 
railway. See Railways Act, Ss 72, 47, etc, 

20 A L J. 31 


S. 77 (3) PROVISO— Civil and Reve- 
nue courts — Jurisdiction— Occupancy tenant — 
Suit by lessee for possession . 

A suit by a tenant to establish a claim to a 
right of occupancy or by a landlord to prove that 
a tenant has not such a right, is exclusively tri 
able by a Revenue authority under S 77 (3) (a) 
of the Punjab Ten. Act The Civil Court his no 
jurisdiction to decide that the tenants had a 
subsisting right of occupancy, having regard to 
the proviso to S. 77. (Scott Smith and Harrison , 
}).) Chusa v. Asa. 3 Lah 84 : 

4 Lah, L. J, 196 : 4 U. P, L. R. (Lah ) 44 : 

(1922) Lah. 33 : 65 I € 520 

S. 77 (3)— Prov. 1— Scope of 

When afrer having entertained the suit the 
Court reaches a point in the trial at which it 
holds that the plaintiff is a tenant and is suing 
as such, the proviso takes effect and makes it 
incumbent on the Court to return the plaint foi 
presentation to the Collector. (Abdul Raoof 
and Harrison , J 7.) Murid Hussain v, Fasal 
Illahi. (1922) Lah 173 


Contract to carry goods— Goods carried 

at owner's risk under Risk Rote Form H—Loss 
of goods — Wilful neglect — Inference from conduct 
— Onus of proof . 

Goods were delivered to a Railway Company 
to be conveyed to a certain place under the 
usual risk note Form-accord ng to which in 
consideration of a specially reduced tariff, under 
which the consignor agieed to hold the Railway 
Company free from all responsibility few any loss, 
destruction, or deterioration of or damage to all or 
any of the consignment from any cause whatever 
except loss due to wilful neglect or theft, wilful 
neglect not including fire, robbery or any unfore- 
seen accident 

In a suit by plaintiff for shortage of a part of 
the goods, held on the facts the loss was due to 
theft owing to wilful negligence of the Company 
also. Plaintiff having proved a prima facie case 
the onus was on the Railway company to offer 
some reasonable explanation to escape liability. 
(Macleod, C, J. and Shah, J.) The Central India 
Spinning and Weaving Company G I, P 
Railway 24 Bom. L R. 272 : 


PURDANASHIN -- Criminal trial — Exami- i 
nation on commission — Procedure if proper 
The issue of a commission for the examination 
oi a Purdanashm eye-witness in a serious crimi- 
nal trial is a proceduie which is much to be 
deprecated and should never be adopted except 
for the most cogent reasons, ( Coutts and Ross * JJ.) 
Uachmi Lal ^.Emperor, (1922) Pat. 159 

3 Pat. L. T 398 : (1922) P. 40 : 65 I C, 1002 : 

23 Gr. L, J. 218 


— Deed — Execution b> — Gift— Onus of 

proof of knowledge. See (1921) Dig Col. 969 
Kamawati v. Digbijai Singh. 

42 X* L. J, 87 : 15 L W. 1 . 30 X. L. T 47 : 
L. R. 3 (P, C.) 65 : 26 C W, N. 490 : 
, j 24 Bom, L R 626 : 64 I. C, 559. (P C.) : 
fiirv' * (1822) M W. N, 336 . (1922) P. C. 14 : 

4U.P. L. R (P. C}32. 


v ft Vf 

— Besposition -Court’s duty, 

i A court dealing with the disposition of her 
property by - * pardak woman, ought to be 
Satisfied that the transaction was explained to her 


(1922) Bern. 46 : 67 I C 162. 

Risknote — Fotm B — Deviation pom 

route— Liability for loss , 

Wheie a railway company carries goods cover- 
ed by a risk note in Form B otherwise than by 
the agreed route to suit its own convenience, 
without notice to the consignor and without giving 
him an opportunity to consider whether he should 
sign a risknote in Form B, the Company is liable 
for damages for loss of the goods and could not 
rely on the protection afforded by the risknote. 
(Macleod, C J . and Coyajee, /,) Vali Mahomed 
Hamad v. G. I P. Railway. 

4fi Bom. 830 : 24 Bom L. R 316 * (1922) Bom 74 : 

67 I. C. 366. 

■ Risk mteb H or B — Liability of railways . 

In cases where goods are consigned under risk 
notes B or H, it is incumbsnt on the plaintiffs 
to prove m order to succeed wilful neglect on 
the part of the railway or theft, (Adamu J>) 
The Bengal North Western Railway 
Company v, Abdal Karim. (1922) P 419. 
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BAILWAY RECEIPTS. 

RAILWAY RECEIPTS —Negotiability of- Assign- 
ment of, when passes tale to the goods oee 
Contract Act, Ss. 102, 108. I Bur. L. J. 90 

RAILWAYS ACT (IX of 1890), Ss. 42, 47 and 109 
— Reservation of compartment for Europeans 
and Anglo-Indians — Legality of— '• Another 
passenger” Meaning of — Object of the rtilt 
making power . 

It is lawtul for a Railway Company to 
reserve a compartment by its train for the use 
of Europeans and Anglo-Indians only. 

The accused entered and persisted in remaining 
in a third class compartment to which a card had 
been attached purporting, over the initials of the 
senior ticket examiner, to reserve it for Europeans 
and Anglo Indians, Held , per the Officiating Chief 
Justice and Oldfield , /. ( Knshnan , J. dissenting.) 
that the accused had committed an offence puni- 
shable undei S 109 of the Indian Railways Act. 

Per The Officatmg Chief Justice and Oldfield - 
J . — The term * passenger 9 in the expression 
1 another passenger' in S 109 (1) is not lestricted 
to a person who actually enters a Railway carri- 
age for the purpose of travelling but also includes 
possible passengers who may join at any later 
station. 

The object and the result of making rules under 
S. 47 (1) of the Act with the sanction ot the Gover- 
nor General in Council are only to make their 
breach an offence punishable by the Courts 

The Traffic Working Orders are not general 
rules published under S. 47 of the ‘Act. They 
are not available and in no way resemble a power 
of attorney from which the station-master's 
authority is derived , they form merely a domestic 
code which every organisation must formulate lor 
the guidance of its employees. 

The reservation of accomodation for Anglo- 
Indians or any class of passengers is not an undue 
or unreasonable preference m favour of a pai ti- 
cular description of traffic within the meaning of 
S 42 (2) of the Act 

Per The Officiating Chief Justice —There is 
nothing in any of the rules of the Traffic Working 
Orders to indicate that a compartment can only 
be legally reserved by a label or notice signed or 
initialled by the Station-master. The direction in 

R. 172 (a) to the effect that the Station-master 
should label the carriage or compartment does 
not imply that he must do so with his own hands 
or sign the label. 

Per Knshnan , J. — The third class compartment 
in the case was not reserved for Europeans and 
Anglo-Indians, as the label that was in the 
carriage door was not the usually printed label 
signed or initialled by the Station-master under 

S. 172 (a) of the Traffic Working Ordeis. The 
station-master has to observe the formalities 
required by the rules before properly he can 
reserve a compartment as his authority to do so 
is given to him by the Railway administration 
subject to the rules. 

The expression “ Traffic " in S. 42 (2) is not 
restricted to conveyance of animals and goods 
and the fixing of charges therefor. ( Ayhng , Offg 
C Oldfield and Knshnan , JJ *) KomaraN and 
GovinbaswamY In re . 45 Mad 215 : 

42 M. L J, 21 : (1922) M. W. N. 34 : 

30 M L, T. 134 : 15 L W. 207 : (1922) Mad. 35 : 

66 I. C. 520 : 23 Or. L J. 296. 


RAILWAYS ACT (1890), S, 63. 

S. 47 — Object of making rules under-* 

Traffic orders if general rules. Sec Railways 
Act, Ss. 42, 41 and 109. 45 Mad. 215. 

S. 47—Rules under— Rule controlling 

or limiting statutory liability of railway under S. 
72 cf the Act. ultra vires . See Railways Act. 
Ss. 72, 47, etc , 20 A. L. J. 31. 

Ss. 56 and 80 —Carriage of goods by 

rail — Delivery to consignee— Damage to goods 
— Demand for clean i eceipt — Refusal— Sa r e of 
goods. 

A consignee has no right to demand that the 
goods shall be opened and inspected on the 
railway premises before he can be called upon to 
take delivery, 11 A. L, J, 772 Ref, There is no 
provision of law which obliges a railway com- 
pany to make or allow to be made in its delivery 
register any note alleging that goods are in a 
damaged condition, A consignee cannot refuse 
to take delivery because the Ry. Co. refuses to 
! make an entry in then books that lhe goods are 
damaged and the consignee could not insist upon 
an entry, If he had any complain*-, he was 
entitled to make his representation to the com- 
pany m any other way. 

Where in such a ca^e the consignee refuses to 
clear the goods and the Ry company sells them 
under S, 56 of the Act, it is guilty ot conversion 
11 A, L. J 775; 39 C. 311. Ref. 

Where goods are despatched through several 
railway systems and the consignee sues one of 
the railways tor damage to goods he could only 
reco\er damages from that Railway by proving 
that the damage was caused on its system. 34 A, 
422 Ref, ( Lindsay and Kanhaiya Lai , JJ t ) Sri 
Gangaji Cotton Mills Co. Ltd. v East Indian 
Railway Co. 20 A L J 761 : 

(1922) All. 514 : 4 XT, P. L. R. (A) 222 ; 

68 I. C. 961, 

S. 57 — Loss of railway receipt for goods 

consigned to railway — Offer to execute indem- 
nity bond delay on the part of the railway com- 
pany— Claim for demurrage. See (1921) Dig. 
Col 975 East Indian Railway Co. v. Bhag- 
wan Das. 1 Pat. 15 : (1922) P, 390. 

— • ■ — Ss. 63, 93, 108 and 109 — Scope of— 

Pulling the chain — Overcrowding — Reasonable 
and sufficient cause. 

Accused pulled a chain used as an alarm signal 
m a railway carriage on the ground that the 
compartment had become over-crowded on 
account of 70 passengers having entered into it, 
whereas the compartment was marked for 27 
passengers only He also complained to the Rail- 
way authorities but received no attention Held 
that he had reasonable and sufficient cause for 
pulling the chain within the meaning of S. 108 of 
the Railways Act. 

To prevent any danger to the health and life of 
passengers. S. 63 of the Railways Act provides 
that the limit of passengers to occupy a compart- 
ment must be fixed and must be exhibited m 
some conspicuous place inside or outside the com- 
partment on pain of penalty, A correspending 
obligation has been cast under S. 109 of the Act 
upon passengers to obviate entering a compart- 
ment which already contains the m^xipiijm npmbey 
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of passengers exhibited therein. These provisions 
of the Act taereiore confer a right upon the 
occupants of a compartment to resist the entry o; 
passengers when the compattment had already 
contained the maximum number allowed under the 
rules. (, ] wal a Prasad , /,) Ishwar Dass Varshni 
v % Emperor. I Pat 260 . 

(1922) P. 8 : (1922) Pat. 63 : 3 Pat. L. T. 195 : 

66 X. C. 321 : 23 Cr. I J. 257, 

S, 72 —Carriage of goods— Railway’s 

tisk — Shortage m weight— Open dt' lively— Refusal 
to give — Suit for damages , 

There is no provision in the Railways Act or 
any rule or regulation made under it, making it 
incumbent upon a railway company to effect an 
open delivery and the consignee cmld not insist 
on the railway authorities to open the parcel and 
compare its contents wiih the items given in the 
beejak m his possession The cons gnee is not 
justified in refusing to take delivery cl the parcel 
for that reason and he cannot prefer a claim for 
th$ price of the goods as on a refusal to deliver, 
11 A. L J. 772 loll. ( Abdul Raoof, J.) Secretary 
of State for India v. Sham Lal Deoki N and an 
4 XL P. L. E. (Lah.j 65 : 67 I. C. 312. 

' — Ss. 72, 47 and b^— Delivery of goods 

to railway— Grant of receipt by railway if essen- 
tial to complete delivery— Rules to that effect 
ultra vires— Liability of railway— Contract Act , 
S. 149. 

Plaintiff handed over goods to a Railway Com- 
pany for despatch to another place, winch was 
accordingly done. He however failed to lake a 
receipt for the goods despatched whxh never rea- 
ched their destination and in a suit for damages, 
the company pleaded that under a rule framed 
under S. 47 (1) (t) “ delivery ” will be deemed to 
be complete only as a receipt in the proper form 
being granted by the company’s authorised ser- 
vants, and that as the rule bad not been complied 
with in the case, they were not liable. 

. Held ; overruling this plea, goods had been 4 de 
livered * to the Railway authority within the mea- 
ning of $. 72 and the company could not escape 
liability for their negligence. 

Per Piggott , J : — It is not Open to a Railway 
Company to enact, by means of a rule, that although 
as a matter of fact goods ha\e been delivered to 
a duly authorised servant of the administration 
to be carried by the Railway, nevertheless the 
court shall not deem them to have been so delive- 
red unless and until the Railway servant in ques- 
tion has performed a particular act, such as gran- 
ting a receipt. 

Per Walsh, J No rule which any company 
can make can cut down, control or limit its liabi- 
lity which isra creature of statute under S. 72 and 
if a rule is rehed upon by the company which is 
inconsistent with that liability, it has clearly gone 
beyond the authority created for making rules. 

Hallways Act, defines the respon- 
si&uity of a Railway Company entrusted with 
of a badee for reward as defined in 
aod X61 of the Contract Act The 
bailment involves the definition of 
delivery*? £» contained in S. 149 of the Con- 
1^4 Act mm MO ,3*. 148 and 14*1 of that 
^riire equally mootpwvted with ifc Railways 
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Act and define and conti ol the hab’lily of the Rail- 
way Company. 

23 All, 367 dist (Piggott, Walsh and Gokul 
P>asad s JJ ) Fikm Sohanpal Munna Lal v. The 
East Indian Railway Co 44 A 218 : 

20 A. L J. 31 : L. B 3 A. 33 : (1922) A 9 : 

65 I. C. 109. 

S. 72 —Despatch of goods by railway — 

Risk Note Form A — Delay — Liability. 

Where certain goods are despatched by railway 
but there is no proof that they were despatched 
under ansk note in Form A the Railway Company 
is liable in damages tor the delay in the delivery 
ol the goods at the proper time. The liability of 
the Ry. Co. is under S. 161 of the Contract Act. 
(Banci)ee, J .) East Indian Railway v Firm of 
Inderman Kulshi Ram. 20 A. L. J. 114 : 

L. E. 3 A. 101 : (1922) A 63 : 65 I. C. 771. 

-*S. 72 — Liability of railway for goods 
consigned on risk notes— Onus. See (1921) Dig, 
Col. 975 Jamnadhar Baldevdass Firm v . Burma 
Railways & Co., Ltd. 

* 641 C. 395. 

S. 72— A T o?i delivery of goods— Loss — 

Suit for damages— Negligence — But den of proof . 

In a suit by a consigner for damages fox non- 
delivery of goods the railway company must 
prove actual loss of goods to come within the 
exception clause. The burden of pioving due 
debgence lies primarily on the railway and it is 
only then that the consignor will have to prove 
the existence of exceptional circumstances 
excepted m the risk note, ( Dhobley , A. J. C.) 
Dandbhai v. G. I, P. Ry. Co 

5 tf. 1. J. 233. 

S. 72— Railway — Carriers of goods— 

Consignment Risk-note form H— Loss ol part of 
consignment — Liability of railway company — 
Negligence or wilful default terms. See (1921) Dig. 
Col, 975 B B and C. I Railway v. Dayaram 
Bechardas. 46 Bom. 11 : 64 I. C. 4 ; 

(1922) Born. 189. 

— S .7 2— Risk note— Form B— Responsi- 

bility of railway-Rights of consignor, 

S. 72 (2) of the Railways Act limits the res- 
ponsibility of the railway company to the extent 
specified in a risk note filled up and signed by the 
consignor. In the case of a consignment lost in 
transit and covered by a risk note in form B the 
onus of proving neglect or theft by the railway 
administration or its servants lies on the consignor 
39 All. 418, 43 Bom 769 ref. (j Dalai , A. J C«) 
Hazai Lal v Secretary of State for India. 

(1922) Oudh 170 : 65 I. C. 342.. 

S. 72 — Risknoic — Consignment — Deteri- 
oration of goods — Cause of action. 

Certain quantity of wheat flour was des- 
patched by railway under the terms of a risk note 
which held the Railway company concerned 
1 able only in case of loss of owe or more packages 
forming part of the consignment. Owing to a 
mistake on the part of tlie Railway the bags were 
sent io a wrong station ; during the course of the 
transit the goods deteriorated. Held , that the 
consignor bad no cause ©f action against the 
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Railway. (Stuart and Gokul Prasad, JJ.) Ram 
Kishun Ram. v. North Western Railway. 

20 A. L. J. 973 

S. 7 2'~Risknotc Form B—''llie)t in a 

running train— Onus of proof . 

Where there is a risknote in Form B. in the 
case of a theft in a running tiam, the company is 
protected by the risknote. It is open to the con- 
signor in such a case to prove that theft did not 
occur in the running train or that the theft was 
brought about by the company’s servants. But if 
nothing more can be pioved except that there was 
a theft m a running train, then the company by 
the Risknote Form B will be protected ( Macleod , 
C* 7, and Shah, J.) B B and C I. Railway v 
Sarkar Chand Kalidas Shah. 

24 Rom. L. R 787 : (1922) Bom. 256 . 

68 I C 534. 

S. 72 (2) (b )—Risk note fotm H — Goods 

consigned under — Loss of — Suit for damages for I 
** - Onus on plff ; 

In a suit tor compensation for the loss of goods 
booked for carriage by railway under a mk note 
(Form H), the onus lies on the plff. who alleges 
that the case fell within the exceptions men 
tioaed in the risk note to prove the facts neces- 
sary to charge the company with liability. 
(Kumaraswami Sastn , /.} Albuquerque and 
Sons v. The South Indian Railway Company. 

43 M.LJ, 90 : (1922) M. W. N. 328 . 16 L. W. 667 : 
(1922) Mad. 231 : 31 M. L. T 470 (H. C.) * 
68 I. C. 269. 

S. 72 and Sob, II (m) — Shawls — 

Meaning of— Cheap cloth • 

The word “ Snawls ” in the Railways Act is 
used in a special and restricted sense as meaning 
a costly woollen fabric and does not cover articles 
of cheap manufacture at home or abroad* 39 C. 
1029 foil ; 42 A 76 not foil. ( Macleod , C. J . and 
Shah , J) The East Indian Railway Company v 
Dayabhai Vanmalidas. 

24 Bom. L. R. 416 : (1922) Bom. 416 : 67 I. C. 852. 

S. 72 (2) — Carriage of goods by lailwa? 

— Risk note Form B — Theft of goods m transit — 
Robbery— Liability for loss . 

“ Robbery** in risknote form B means the same 
thing as theft and not in the sense as defined by 
the Indian Penal Code. Where goods consigned 
under risk note form B were stolen during tran- 
sit the railway is not responsible toi the loss 
under the terms of Risk-nute Form B. (Ryves t J.) 
G. I. P. Railway Co v. Firm of Bhola Nath 
Debi Das. L. R. 3, A. 464. 

• S. 75~*Consignment of shawls by rail- 

way article comprised in Sch. II — Declaration of 
value. See (1921) Dig. Col. 976 The Great 
Indian Peninsula Railway Co. v. Chellaram 
G iANCHAND, 30 K> L. T. 229 (H. 0.) : 65 I. C. 99 

S, 76 — Consignment — Shortage 

Burden of proofs Risk Note Form A, 

A person consigned goods under a Risk Note 
Form A which stated that the consignment was in 
bad condition and was liable to dam tge, leakage 
and wastage as the cases m wh’ch the goods were 
contained were old, torn and wet Further the 
consignor agreed to hold the railway free from 
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responsibility for the condition in which the goods 
may be delivered to the consignee at destination 
and for any loss arising therefrom. In an action 
by plft (cons'gnor)tor damages for short delivery 
held that the onus lay on the con^gnor to prove 
that under S, 76 of the Railways Act the shortage 
was due to pilferage by the iailwa\ servants and 
tne risk note A properly protected the ra’lway. 
(Ryvss, J.) Firm of Parbhoolal Ram Ratan 
v. The Bengal North Western Railway Co, 

4 TJ. P. L R. (A.) 2 : 65 I. C. 583. 

7 Ss, 76, 77 — Risk Note — Witful neglect or 

theft of servants— Jurisdiction of the note — Non- 
delivery-Notice— General 'Traffic Manager — 
Power to settle claims— When notice to G T. M. 
is sufficient . 

The Rauway company cannot plead in detence 
the risk note as freeing it from all responsibili- 
ties, when the loss of the property in question is 
due to the wilful neglect of the Railway admims* 
tration or theft of neglect ot its servants. 

In a suit for possession or compensation on 
account of non delivery of the goods signed to 
the company which the defendant is bound to 
deliver to the plff S, 77 has no application and 
the company is not entitled to any notice in case 
of non-delivery. When the assignment of power 
to settle cla’ms is proved, notice to the General 
Traffic Manager is sufficient. (Jwala Prasad , /.) 
East Indian Railway Company v. Kali Charan 
Ram Prasad 3 Fat, L. T. 215 * (1922) Fat 145 i 
69 I. C. 103 : (1922) F. 106. 

S. 77 — Loss of consignment— Notice, 

When there is a loss of consignment, notice of 
loss to the Railway Compaay under S. 77 is 
necessary. (Le Rosstgnol, J ) The East India 
Company v. Rahim Buksh. (1922) Lah, 72. 

Ss. 77 and 140 —Loss of goods — Notice of 

chum— To whom to be given — Necessity for 
notice. 

Wheie a person sent his goods for cariiage by 
a railway and they were lost in transit, notice of 
a suit for damages must be given to the Agent of 
the company. Correspondence with the traffic 
manager or notice sent to him does not, in law, 
amount to notice to the Agent. 28 A* 552 foil, A 
direction in the railway receipt given for tbb 
goods despatched that all claims should be sent 
to the Traffic Manager does not dispense with the 
necessity of giving the notice contemplated by 
S, 77 of the Railway Act. 33 A. 544 foil (Gokul 
Prasad , /.} Ram Ssahai Chhidda Lal v. East 
Indian Railway Co. 44 All. 645 : 

20 A. L. J. 664 : L. B, 3, A 311 : (1922) A. 280 (2) 

66 I, C. 578, 

S, 77 — Notice for compensation for 

determination of goods — * Notice to the railway 
company — Breach of Contract or Tort See (1921) 
Dig, Col. 976 Shankar Balkrishna Torne t>* 
South Indian Railway. 46 Bom, 176 : 

(1922) Bom. 157 : 64 I. 0. 390. 

Ss. 77 and 140 — Suit for damages 

against railway company-- Notice of claim wjt&ta 
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six months — Notice to agent— Notice to subordi- 
nate offic f aIs if sufficient, bee (1921 ) Dig Col. 977, 
Mahadeva Aiyak v. The S, I. Ry, Co* 

45 Mad. 135 : 42 M L. J, 202 . 
30 K. L. T. 112 (H. C ) : (1922) Mad. 362 . 

69 I. C, 59. 

S 108 — Sufficient cause — Test of — Over- 

crowding if one. 

No hard and fast rule can be laid down as to 
what must constitute reasonable and sufficient 
cause wt hiii the meaning of S. 108 Railways Act 
and it must depend upon the circumstances of 
each case whether there was such a cause as to 
justify a passenger in pulling the commu.r cation 
chain. 

Where a passenger's complaints as to the ovej- 
crowding of a compartment are not listened to by 
the authorities, and finds the compartment pack- 
ed to suffocation, he is justified m pulling the 
chain. (Jwata Prasad , J ) Iswar D\s Varshni 
Emperor. 1 Pat. 260 : (1922) Pat 63 . 

3 Pat. L T. 195 : U922j P. 8 : 66 I. C. 321 . 

23 Cr. L. J. 257. 

— S. 109 — Obligation on passengers- Com- 
partment containing maximum number— Entry 
into. See Railways Act, Ss 63, 93, 108 and 109 

(1922) Pat 63. 

S 109 — “Passenger* 1 — Meaning of— If 

includes possible passengers. See Railways Act 
SS. 42, 47 AND 109, 45 Mad 215 

r— S. 120— -Travelling without ticket— If 

justifies removal . 

Travelling without a ticket is not one of the 
circumstances mentioned in S. 120 of the Ra 1 
Ways Act as justifying removal from a Railway 
by a Railway servant. {Campbell , J ) Radha 
Kishen v. Emperor. 68 I. C 846 * 

23 Or. L. J. 622. 

- — S. 120 (b)— Selling fish in retail — Mak- 

ing place offensive — Offence. See (1921 ) Dig 
Col. 978 Deoki Sha v. Emperor. 48 Cal. 1042 

•*-? S. 121 — Abuse — If amounts to obstruc- 

tion. 

^buse or insult to a railway authority does not 
necessarily constitute obstiucfion or impediment 
to a Railway servant in the discharge of his duty 
and a conviction under S. 121 is not sustainable 
(i Campbell , /.) Rabha Kishrn v. Emperor. 

68 I. 0. 846 : 23 Cr L. J. 622. 

— S* 140- -Notice— To whom to be sent. 

Bee Railways Act, Ss. 77 and 140. 

L. R 3 A, 811 

i — Ss. 140 3^4 141 — Scope of —Suit 

against Railway — Limitation — Proper defendant 
—Amendment See (1921) Dig Col, 978 Sing hi 
Rihari Lal v> The Agent, East India 
Railway Co. 64 1, c. 125. 

RENT ACT (II of 1920} S, 10— 

CJC n * cause ~~® rec ti° ft °f a 

Rem Act was a piece of emergency legisla- 
tion passed wit&the object of temporarily restric- 
t|^ihejB&rease the .city of Rangoon, 


RANGOON RENT ACT (1920), S, 18. 

It was not the object of the Act to interfere with 
the legal use of private property lost; it was aimed 
to protect tenants from ejectment where they are 
unable or unwilling to pay an enhanced rent. It 
is no doubt necessary that the landlord should 
show that he is acting bona fide that it is his real 
intention to pull down and eject and that he has 
means to carry out his intention for no landlord 
could be permitted to eject his tenant on such a 
plea if he had no real intention of carrying out 
his purpose. Where a person purchased premises 
with the object of pulling down a one storied 
building which was then standing and erecting 
on the site a large and commodious building that 
would afford residence to many people, he is 
entitled to eject the tenants for carrying out his 
object. ( Rabmson , C. J. and Macgngot % } ) The 
Punjab Motor Co v. Shaik Juman. 

1 Bur. L. J. 87 

S. 10— Order for ejectment— Premises 

required by landlord for his own occupation. See 
Col, 978 6, Raisee & Co v. Joseph. 

64 I. C. 171. 

S 10 (1) proviso — Bona *fide require- 
ment — “Own occupation ” meaning of 

The expression ‘ own occupation in the 
proviso is not restricted to personal occupa- 
tion ", but includes occupation by the employees 
of the land lord. Where a landlord requires 
certain premises for lodging his employees for 
whom he is bound to provide accommodation, he 
requires the premises “ bona fide for his own 
occupation ,r within the meaning of the proviso 
to S, 10 (1). Wantof6o/zfl fidcs may be shown 
by proving either that the premises are as a fact 
required by him for some purpose other than the 
one alleged, or that the alleged purpose is so 
absurd under the circumstances that it cannot 
possibly be bona fide. A bona fide requirement 
means that the alleged need is genuine and not a 
mere fiction ; it is not necessary to show that it 
is reasonable. ( Robinson , C. J. and Macgregor, 
J ) S, Joseph Brothers v. Or Raisee and 
Company. (1922) l, B, 1. 

S. 13 —Over payment of rent— Standar- 
disation for 6 months — Right to deduction 

The right to deduct overpayment of rent given 
by S. 33 of the Rangoon Rent Act must be exer- 
cised within 6 months after the date of the last 
over payment and in default the right is barred, 
[Duckworth , J .) Jaishankar v. Jivanram Santhal 

1 Bur. L. J, 169. 

S. 18 — Rent Controller — Powers of— 

Exparte decision — Setting aside revision — 

Powers of High Court. 

The Rent Controller under Butina Act II of 
1920 is a civil Court subordinate to the High 
Court and the High Court can entertain an appli- 
cation for revision from his decision A Rent Con- 
troller has inherent power to set aside an exparte 
order in accordance with the provisions of the 
C, P, Code. A person aggrieved by a decision of 
the Rent Controller may apply in revision to the 
High Court or he may impugn the order when 
making a representation to the Small Cause Judge, 
Jf the objection is one to an order fixing a 
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RATIFICATION. 

standard rent. 1 Bur. L J 138 Rel, (Duckwot th, 
J.) Mohamed Ebrahim Moolla v, S. R. Jan- 
dass. 1 Bur. L J. 200 

RATIFICATION — Void transaction — Subsequent 
conduct . 

Where a transaction is abimtio void there can- 
not be a ratification. ( S^ott-Simth and Dundas , 
JJ ) Allah Ditta v Gian Singh. 

4 Lah. L. J. 454. 

RECEIVER — Appointment of — Effect of — 
Effect on title and possession. 

A receiver is entitled to be represented in a suit 
the result of which may be to affect the property 
in custodia legts * but here no attempt has been 
made to interfere with the right of the receiver to 
tbe property entrusted to his care. Though the 
appointment of a receiver may in many cases ope- 
rate to change possession it has no effect whatevei 
on the title of the party to the property which is 
placed in the possession of the receiver. (Adamt 
and Bucknill , JJ. ) Madhewa Surendra Sahi v 
Awadh Misser. 3 Pat L T. 316 . 

65 I. C 349. 

— — Appointment of — Execution against 

property— Leave of Com t — Necessity for— Omis- 
sion to obtain leave . 

The rule that possession of a receiver may 
not be disturbed without leave, does not apply 
so Dr as third parties are concerned, until a 
receiver has been actually appointed and is in 
actual possession. Even where a receiver is m 
possession, a sale of property m his hands at the 
instance of a stranger to the suit without leave of 
court is not void but only voidable. It can only 
be set aside by appropriate proceed ngs and if 
the persons interested do not impeach the sale, it 
is not open to others to do so. {Chattel jea and 
Pearson JJ.) Raja Jagadish Chandra Deo 
Dhabal Deb v. Bhubaneswar Mitpa. 

27 C. W. N. 38. 

—Appointment of— Mortgage— Decree — 

Objection by decree-holder —Effect, See C. P. 
Code, S, 51 and O. 40, R. 1 

(1922) Pat. 66 

Leave to sue— Want of objection if fatal 

to the suit. 

Failure to obtain the sanction of the appointing 
Court for suing a Receiver can be effectively cured 
by obtaining the same during the course of the 
litigation-^ Where the Receiver originally appoint- 
ed had ceased to exist and had been substituted by 
the heirs of one of the parties who were on record 
the objection that the suit against the receiver was 
instituted without leave would no longer be 
available, (Sadasiva Iyer and Spencer , JJ.) 
Jagana Sanyasiah v. M P Atchama Naidu. 

15 L W. 289 : 42 M. L.J, 339. 

—Mortgage Suit — Final decree — Subse 

quent appointment of receiver of the proper- 
ties of the mortgagors — Receiver proper party to 
execution ' proceedings — Refusal to add — Revision 
~~C. P. Code, , S. 115. 

Wheie after the final decree on a simple mort 
gage is passed in a mortgage suit and before the j 
sale, a receiver is appointed of the properties oi | 


RECORD OF BIGHTS 

the mortgagor m a partition suit between them 
and Receiver applies to be made a party to the 
execution proceedings, he ought to be made a 
pa*ty. The mere fact that there is a mortgage on 
the property in the hands of the Receiver would 
not take the case out of the general rule that no 
process can be permitted in " respect of the pro- 
perties in the hands of a receiver, without the 
sanction of the court which appointed him, 

Property m the possession of a receiver is in 
the custody of the law and cannot be seized 
under a writ of attachment or execution. It is in 
the discretion of the court to refuse to permit a 
sale of the property in its possession under a 
Judgment though the levy was made before the 
Receiver was appointed 26 C. 127 doubted. 

The Receiver in such a case is not a new party 
under O 1 R. 10 C. P, Code and that rule does 
n°t stand m the way of the Receiver being made 
a pai ty. 

The refusal to make the Receiver party to the 
execution proceedings is a material irregularity 
in the exercise of the Jurisdiction of the lower 
court Justifying the interference of the High 
Com t under S. 115 C. P. Code {Devadoss. J.) 
Fraser and Ross v. Krishnaswami Iver. 

43 M. L. J 211 : 16 I. W. 322: 

(1922) M W, N. 745. 

Right to sue aftei a conditional order of 

discharge— Effect of decree passed— Duty to dis- 
close fact to court. 

Where a conditional order discharging a 
receiver had been passed, but the order had not 
been carried out nor possession taken and subse- 
quently the Receiver was even continued in office 
by an order of court a decree obtained by the 
Receiver in a suit for rent subsequent to the 
above order was quite valid and binding. 

Even on the footing that the Receiver had been 
discharged before the rent decree, it would only 
result in a devolution of interest and the decree 
would enure for the benefit of the persons on 
whom the interest had devolved, 

Under the circumstances, there was neither in 
fact nor in law, such a discharge as made it 
incumbent on the Receiver to disclose it to the 
court. ( Woodroffe , and Ghose , JJ.) Bepin Behari 
Bose v . Bonnerjee. 26 C, W. N. 361. 

Right to sue for rent accruing due prior 

to appointment . 

A receiver, who has been appointed to manage 
certain properties, is the only person who can sue 
in respect of rent whether it accrued due prior 
to his appointment or not ( Das and A da mi, //.) 
Balki Lal v , Surendra Nath Ray. 

1 Pat. 255 : (1922) F. 480, 

RECORD OF RIGHTS— Entry in— Presumption 
— Limitation , 

An entry in the record-of-rights merely raises 
a presumption of correctness, and is not a starting 
point for the computation of the period of limita- 
tion. {N. R. Chatter fee and Suhrawardy, JJ.) 
Soroj Kumar Achari Chowdhuri v, Umed Ali 
Howldar, 35 C. I. J 19 : (1922) Cal 251. 

Entry— Construction. „ . 

In a suit for rent wheie the Khatian contained 
an entry as to rent as follows, “Every year Ihe 
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hind which actually grows crop n> measured. 
The tenant pays to the malik and Dhan and 
Moong. Laggi 9 feet 9 inches’’. Held the entry, 
meant that the rent was payable at the rate of 
Rs, 3-5 6 Bigha ot land grown with Dhan and 4 
annas per bigha of the land grown with moong 
the actual quantity of land grown with Dhan and 
Moong being ascertained by measurement every 
year. {Jwala Prasad \ J.) Gobind Raut v. 
Thakur Prasad Choudhuri. (1922) P. 481, 

Presumption of accuracy — Rebuttal — 

What evidence admissible — Acquisition of ocui 
fancy rights. 

Evidence of facts documentary and oral-prior 
to that of the publication of the Record of Right: 
is admissible to rebut the presumption of accur- 
acy attaching to the Record oi Rights, 

Provincial Settlement Records are of high value 
in determining the status of tenants and an entry 
therein is sufficient to rebut the presumption of 
correctness attaching fo Records oi Rights 

Rafa-tankidars are occupancy r aiyats and not 
tenure holders. 

Under raiyats may by custom acquire certain 
privileges possessed by occupancy tenants, but 
that does not confer upon them the status ot oc- 
cupancy tenants. {Das and Adamt , JJ ) Raghu- 
nath Misra v \ Ram Behera. 1 Pat lb‘7 : 

(1922) P 548, 

Publication — Certified te of — Effcc t. 

The production of the certificate of publication 
of the Record of Rights by the defendants raises 
a presumption tnat there was publication accor- 
ding to the procedure laid down in the Regula 
tion, throwing the onus on the plaintiffs to 
establish that there was no regular publication 
of the Record of Rights, (Das and Adamt , JJ.} 
DWARKA PRASAD V. JAI BARHAM. 

(1922) P. 322 : 67 I. C, 686. 

REFORMATORY SCHOOLS ACT (VIII of 1897) 

S 31 — Minor girl — Conviction for murder. See 
(1921) Dig. Col. 981 Mt. Parbat v. Emperor, 

65 I. C. 609 : 23 Cr L J. 145. 

REGISTRATION— Effect of - If amounts to 
notice. See T. P, Act, S, 3. 68 I. C, 732, 

— Mortgage— Property untlitn the Regis- 

tration district not the mo ttgagot s— Effect- 
Mortgagor if can take advantage of . 

Where a mortgage deed was registered at a 
place where part only ot the properties were 
situate, even if the properties do net belong to 
to mortgagor, he cannot m a suit on the mort- 
gage take advantage of his own fraud by pleading 
that the mortgage deed was not registered at the 
proper place. (Rafique and Piggott y JJ.) Saiyed 
Muhammad v. Parshotam Sarax. 

L. R. 3 A, 293 : (1922) A 231 : 

-a- -> TL P L R (A) 91 : 66 I. C. 681. 

— Jlite — Whether intention of parties can 

r'Pfe^.MgJstrat|oa of a deed of sale does not 
the title, if the parties intend 
that no title shall pass till the consideration 
mony has been paid in full. For this purpose 
may lodfc to previous as well as subse- 
conduct Of t . . 


REGISTRATION ACT (1908), S. It 

P, R. 85 of 1911 : 3 1, C. 1 77 approved, (Scott 
Smith and Abdul Raoof.JJ) Ram Singh v. 
Ganga Ram. 3 Lah. 389 : (1922) Lah. 356. 

REGISTRATION ACT (1908), Ss, 17 and 49 — 
Agreement to sell— Unregistered sale, deed relat- 
ing to property worth less than Rs. 100- Admissi- 
bility in evidence. See T. P Act, S. 54. 

18 N. L. R. 8 

Ss. 17 and 49 — Partition deed-No .regis- 
tration— Admissibility, { 

A.kararnama which was in reality a partition 
deed requires registration if it affects property 
of over Rs. 100. In the absence of registration, 
the deed is not admissible in evidence ( Pndcaux , 
A, /. C ) Abdul Rahim v. Sheikh Kawadgo. 

68 I. C. 712. 

Ss. 17 and 48— Registration— Office of 

registry having no jut tsdiction — Effect of , 

Where a deed is registered at a place where 
no part of the property concerned was situate 
the registration is w fchout jurisdiction and the 
deed inadmissible in evidence 41 Cal. 972, 49 
I C. 343 ; 26 C W. N. 369 ref. ( Broadway and 
Abdul Oadir, JJ ) Bar Bhagwan v. Hukam 
Singh, 4 Lah L. J. 245 . 3 Lah 242 : 

(1922) Lah. 243 . 68 I. C. 769. 

Ss. 17 (1) a() and 49 —Unregistered d%ed 

of gift — Effect of— Title to propel ty. 

Where the source of title for a property is an 
unregistered deed of gift and the property itself 
is worth more than Rs. 100 m value, the gift is 
inadmissible in evidence. If the gift had been the 
outcome of a compromise of a disputed claim then 
it might be admissible. {Btoadway and Moil 
Sugar, JJ.) Chanan Singh v. Sucha, 

41. L.J 7 (1922) Lah. 112. 

S. 17 (1) (b) — Agreement to lease— 

Bamapatra— Registration if necessary. See (1921) 
Dig. Coi. 983 Hari Nath Bandopadhya v. 
Promotha Nath Dey CijowdhUry. 

64 I. C. 747. 

ss 17 (1) (b) and 49— Agreement to sur - 

render property— Subsequent letter affirming 
agreement un- registered— Effect of. 

Where the manager of a Hindu joint family 
estate entered into an agreement with his co- 
sbarers that on proof oi losses in the manage- 
ment of the estate they should pay their share of 
such losses and if they be not paid when deman- 
ded, their shares in the estate would pass to the 
former : 

Held, that the agreement by itself was sufficient 
to transfer the shares upon the event happening 
as contemplated, and that a subsequent letter to 
the manager admitting the loss and surrender was 
not an operative conveyance which required 
registration. (Lord Buckmaster .) Pandurang 
Krishnaji v. Markandeya Tukaram. 

26 C. W. N. 291 : 18 N. L. R. 1 ; 20 A. L, J 395 : 

5 N. L. J. 6. 15 L. W. 486 *-42 M J 436; 

30 M L. T, 249 : 24 Bom. L. R. 557 : 49 I. A, 16 ; 

65 I. C: 954 : 35 C. L> J. 409 : (1922) P. 0 20* 

Ss. 17 (1) (b) and 48 —Consent decree — 

Matters extraneous to litigation— Necessity for 
registration , ' 
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REGISTRATION ACT (1908), S. 17. 

If a consent decree incorporates within itself 
matter? not within the scope of the suit, it is not 
valid as part of a judicial proceeding, but requires 
registration. ( Rankin , J.) Shashi Bhusan Shaw 
v. Hari Narain Shaw. 48 Gal. 1059 : 

66 I. C. 705. 

Ss. 17 (1) (b) and 49 —Conveyance of 

property— Agreement for redemption — Registra- 
tion , necessity for. 

Where there is an outright sale of property 
executed and registered a subsequent agreement 
providing for redemption upon payment of the 
price is in essence a mortgage and it cannot be 
enforced unless registered [Maung Ktn , J.) 
Chaing Kywair v t Ma Do, 1 Bur. I. J. 223. 

'Ss. 17 (1) (b) and 49 — Deposit of title 

deeds— -Agreement in writing — Necessity for re- 
gistration in case agreement contains terms of 
contract See T P. Act, S 59. 24 Bom. L R 502 

— Ss. 17 (1) (b) and 49 — Document Crea- 
ting interest— Agreement by mortgagor to pay 
cost of improvement at redemption— Unregister- 
ed*- Admissibility — Collateral purpose , 

Where there is an agreement by the mort- 
gagor to pay at the time of redemption all sums 
expended by the mortgagee on the repair or 
improvement of the mortgaged property, the 
document neither declares nor creates any 
right to add those sums to the price of redemp- 
tion. That right is created and declared by S 63 
of the T. P. Act. The assent of which the section 
Speaks may be oral or even tacit In any case, 
even if the document was compulsorily regis- 
trable it could be used for the collateial purpose 
of proving the mortgagor’s assent. (. Halhfax , 
A. /. C.) Rambiias v. Luxmi Narayan. 

68 I. €• 382 

S. 17 (1) (b) — Equitable mortgage— 

Letter accompanying deposit of title— Deeds— 
Necessity ffrr registiation. See T. P. Act. S» 59. 

3 Lab L. J. 373. 

- — - — * — S. 17 1 (c) — Lease — Agreement for lease 
— Record of oral lease — Agricultural land — 
Registration— N eces si ty for K 

A solenatnah which was for all intents and pur- 
poses a mere record of certain agreement which 
the parties had come to out of court for the 
settlement ot their differences existing at that 
time and whereby the plaintiffs agreed "to accept 
the defendant as tenant with certain rights and 
a Certain rate of rent and to give effect to which 
a formal document in the shape of a kabuliyat 
would in future be executed by the defendants, 
is not a lease or agreement to lease and is not 
compulsorily registrable, 39 C 663 Ref. The 
document was in effect merely a record of an 
oral agreement between the parties which was 
reduced to the form ot writing only by way of a 
memorandum. (Suhrawardy and Cuming JJ .) 
ALAM MULLA IK SURBNDARA KUMAR KaRFORMA, 

69 X. C. 57. 

-S. 17 (1) (c \-*Lease— Separate parcels— 

Registration * 

There is nothing to prevent a landholder from 
letting his land in two separate parcels, consti- 
tuting separate holdings by unregistered leases 


REGISTRATION ACT (1908). S, 17. 

to the same tenant though the aggregate rent 
exceeds Rs. 100 ( Hopkins , S, V .and Fremantle J. 
M.) Moti v. Collector, Court of Wards, 
Buland Shahr, 4 TJ. P L. R. (B.R.) 103. 

S. 17 (1} (e) (2 )— Agreement to execute 

sale — Oral sale — Registration of agreement tf 
necessary , 

A document which does not itself effect a sale 
but merely ghes a right to the sendee to obtain 
sale free of all incumbrances on the property 
does not require registration, by virtue of S. 17 
(l)(c) (2) (v) of the Registration Act {Abdul Raoof 
and Campbell, JJ.) P\rshot\m Singh v Rallia 
Singh. 4 E. P. L. R. (L) 36 : (1922) Lab. 269 : 

65 I. C. 524. 

Ss. 17 (1) (d) and 49 — Agreement — 

Lease — Registration — Necessity for. 

An unregistered Hukmnama with a stamp of 
one anna affixed thereon, which purports to 
create a lease without fixed terras and is of a 
nature of a perpetual lease with the fixity of rent 
of Rs. 2-8-0 besides cesses, is a document which 
.comes within cl. (d) of S. 17 of the Registration 
Act and is compulsorily registrable. ( Jwala 
Prasad , J.) Bhim Bahadur Singh v Emperor. 

(1922) Pat 10 : (1922) P.265. 

Ss. 17 (1) j(d) and 49— Agreement to 

lease— Unregistered ' — Deltvery of possession to 
lessee— Effect of — Doctiine o f part per f ormance— 
Estoppel against statute 

Ail agreement to lease intended to operate as a 
present demise is a lease within the meaning of 
cl (d) of S, 17 of the Registration Act, 1908, 
and as such is inadmissible in evidence in a suit 
for specific performance of its terms, under S 49 
! of the Act, if it is not registered even though the 
I tenant is m possession under the said agreement. 

Cases of part performance under S. 4 of the 
statute of frauds have no application to those 
arising under S, 49 of the Registration Act, 1908, 
as the positions under the two Acts are quite 
different. 

The Plaintiff who was in possession of certain 
premises under a pi evious tenancy expiring in 
December 1916, on the expiry of the said tenancy 
entered into negotiations for a further tenancy* 
with the landlords, the Mondol Defendants, the 
terms of which were reduced into writing. This 
document, dated I5tb January 1917, which was 
unregistered, purported to be in form a mernor* 
andurn of agreement but was intended to operate 
as a present demise of the said premises to the 
plaintiff for five years from 1st January 1917 and 
was held to be a lease within the meaning of cl. (d) 
of S. 17 of the Registration Act, 1908. In May 1919 
the Mondol Defendants sold the said premises to 
the Lahiri Defendants who had full notice of the 
unregistered instrument of 15th January 1917 and 
of its terms. On the 29th May 1919, the Plaintiff 
was given notice by the Lahiri Defendants to quit 
by the 30th June 1919, on the allegation that he 
was a monthly tenant The Plaintiff brought a suit 
for the specific performance of the said agreement 
I in terms of the unregistered document. 

Held , that the document dated 15th January 
1917, was not admissible in evidence m a suit for 
specific peit ormance, under S, 49 of the Registra- 
tion Act, as it was not registered. 
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As there was no other evidence before the Court 
of the terms of the said agreement, there could 
not be a decree for specific performance. . 

There cannot be an estoppel against the 
prohibition of a statute and English cases under 
the statute of frauds have no application to this 
country, 47 Cal. 435 and 47 Cal. 280 rel 
21 Ch. D. 9 ; 2 C. L J # 343 L. R. 8 A. C. 467 ; 
11 C. L. J. 548, 25 C. W. N. 220 24 C. W. N 463 , 
39 Cal. 663 , 47 Cal. 280 (P. C.) referred to. 
(Rankin, J.) Sanjib Chandra Sanyal v. Santosh 
Kumar Lahiri. 26 C. W. N 329: 

(1922) Cal. 436 : 49 Cal. 507. 

Ss 17 (1) (d) and 49— Lease for so long 

as the tenant pays rent— Registration —Oral 
agreement reduced to writing — Oral evidence 

See (1921) Dig* Col 984 Firm of Karim Bakhsh 
Tajuddin v, Nath a Singh. 66 1« C. 904. 

I? (i) (a)— Strict construction— 

Lease— Period not fixed— Monthly lent— Regis- 
tration— Necessity. 

S. 17 of the Registration Act, being a disabling 
sefton, must be strictly construed and that unless 
a document is clearly brought within the purview 
of that section its non -registration is no bar to 
its admissibility in evidence. 

A lease of plff’s. hut was entered in his book, 
and the entry was that plff. had let the hut to the 
deft, who was to pay 8 annas per mensem by 
way of rent and in the event of a default in pay- 
ment of the rent, the tenant was liable to be eject 
ed f Held , that the lease was not one for a period 
exceeding one year withm S. 17 (1) (d) of the 
Registration Act and did not require to be com- 
palsorily registered. (Shadi Lai, C.J , and Har- 
rison, J.) attRa v. Mangal Singh 

2 Lah. 300 : 4 Lah. I. J. 1 : 
65 I. C. 254 : 27 P. X. R. 1922 . 

/1 09^ T,oli 4S. 


Ss 17 (2) and 49 —Partition —Shave list 

—Necessity for registration— Oral agreement for 
execution of a formal document. 

It is open to party to a partition to prove that a 
«• share list” of properties is not the final parti- 
tion but that it was orally agreed between them 
that a formal partition deed should be executed 
later on. If such agreement is proved the share 
list would be admissible without registration, 
(Krishnan and Venkatasubba Rao, JJ.\ Gunda- 
PANBNI GOPPAYYA V. GUNDAPANENI KRISHNAYYA. 

16 X. W. 784. 


^ 17 (2) and (v) and 42— Partition — 
Severance in Status— Provision for execution of 
separate deed in the future as regards properties 
to be allotted to the members —Registration- 
Necessity for. 

A yadast or memorandum entered iiito between 
the members of a joint Hindu family recited the 
of jointness which amounted to a declara 
tUfehtffe from that time forth the parties became 
ehSSe® to -possession and enjoyment ot their pro- 
perties in Bef&srate shares ; and it further provid- 
ed for the execution of a further deed effectuat- 
ing the partitiony in these terms : ‘* A partition 
in terms hereof shall be executed and re- 
in the iM Sub registrar as early 


REGISTRATION ACT (1908) S. 17. 

as possible ; until then this sh ill itself be in 
torce. ” Held that the yadast was not a docu- 
ment by itself creating, assigning, _ limiting or ex- 
tinguishing any right or interest in immoveable 
propei ty ; it merely created a right to obtain an- 
other document which would, when executed, 
create a right in the person claiming the relief. 
Consequently the document was admissible in 
evidence without registration. (Mr. Ameer Ah) 
Rajangam ayyar V . Rajangam aiyar. 

31 M. X. T. 136 (P. c.) : 16 X. W. 615 : 

(1922) P. C. 266 : 4 XT, P. X. R. (P. 0.) 85 : 

69 X 0. 123. 


S. 17,(2) (b)— Agreement to share in 

property forming subject of litigation in lieu of 

supplying money , 

Where a person agrees to advance money for 
a litigation in consideration ot his getting a share 
of the property forming the subject matter of the 
suit the agreement does not etfect a transfer of 
property and does not require registration. The 
right would come into existence, it if all, only on 
the success of the litigation 150 P. R- 1889 not 
' toll 16 P, R. 1895; 18 B. 396, 7 B. 310 foil, (Scott- 
Smith and Martmeau , JJ ) Indar Singh v. 
Munshi. 4 kah X. J. 301. 


S, 17 (2) (vi) — Compromise— Agreement 

relating to land filed in court but not registered 

Irfsuit for enhancement of rent by a land- 
holder the tenant agreed to a small enhancement 
and the landholder agreed to grant certain privi- 
leges. The terms of the agreement were em- 
bodied m a decree of court. Held, that .the 
agreement was admissible in evidence though not 
registered ( Pearson , J, M.)^ NaUNITA Kuar w. 


Atohuapt T at. 


. S. 17 ( 2 ) (vi) — Compromise deace — 

Registration— Necessity for . 

A compromise embodied m a decree of court 
does not require registration only when it relates 
to the subject matter of the suit. (Burn, S. M. 
Pearson , J.M.) BhUpul Thakur 2?. Dwarka 
I)a.sji. X. R. 3 A. 497 (Rev). 


s. 17 (2) (Q)— Compromise— Disputed 

claim — Registration, 

Where the terms of a compromise do not relate 
to the subject matter of the dispute in suit, the 
compromise is not admissible in evidence unless 
stamped and registered. (Fremantle, J . M.) Shhi 
Radha Krishnaji Maharaj v. DUNiya Prasad. 

L. R. 3 A. 139 (Rev.) 


— -S. 17 (2) (6)— Consent to alienation by 

limited owner— Registration— Not necessary. See 
Custom, Alienation. 4 X. X. J. 52. 

S. 17 (2) (vi)— Award— Lists of properties 

allotted at partition— Registration, 

Lists of properties allotted to the members of 
a Joint Hindu family at a partition effected by the 
arbitrators annexed to the award does not require 
registration. The mere signature of the parties 
(i.e.) the members of the family on these lists 
does not Temove these documents from the cate- 
gory of an award. 10 P. R. 1917 ; 22 A. 224 Rel. 
[Broadway and Abdul Quadir , JL) Ralia RAM 
v , Buni Chanb. 36 I, C. 118. 
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— — S. 17 (3) — Authority to adopt — Will — 
Construction of document — Disposition of pro- 
perty. See (1921) Dig. Col. 986 Jagannatha 
Bheema Deo v. Kunja Behaki Deo. 

24 Bom I R. 600 : 30 M L T 124 'P C } 
26 C W. N. 374 : 64 I C. 458 * 
(1922) P, C. 162 

— S 17 (4 )— Lease for life— Registration — 

Necessity for, 

A lease lor life is a lease tor term exceeding 
one year but even if it be considered a lease 
for an indefinite period, it is at any rate a lease 
from year to year requiring! reg stiation {Hopkins, 
S. M. and Fremantle , J. M t ) Jasoda Nandan v 
Mt. Ram KUAR 4 TT. P. L R. (B R ) 48 . 

U3(A) 537 (Rev.) 

S, 17, Ci. (4) — Lease — Indefinite period 

— Determinable at any time on ceiiam condi- ! 
tions— Necessity for registration . 

Where under the terras of a lease the lessee 
could have continued for an indefinite period but 
there was no certainty that the lease would last 
beyond one’year Held, that the lease was not one 
for a term exceeding one year, and was not theie- 
fore compulsorily registrable {Mears, C. J ' and 
Banerii , J .) Kashi Nath t*. Abdur RahmaNkhan. 

L, R. 3 A 196 20 A i J 211 . 

65 I C. 836 : (1922) A. 54, 

Ss. 21 and 22 — Description of pro- 
perty — Sufficiency of- — Registrat ton. 

Where a compromise agreement between the 
parties recited that “ all the immoveable proper- 
ties pertaining to the family at the executants and 
mentioned in Sch. A described h-rein below sh ill 
be divided into four equal shares * and the devi 
sion was to take place six months aft-r the ex- 
ecution of the document, Held that the descup 
tion as family property was sufficient for the 
identification of the property for purposes of 
regis ration. 10 M. L. J 104 ; 13 M. L J. 303 Ref. 

(i Phillips and Devadoss , JJ.) Nallanchakkra- 
varthula Appalacharyitlu v. Ramachandra 
Charyulu. 16 L. W. 287 

68 I. C. 901 

S, 23 — Registration within what time to 

be effected. See Agra Tenancy Act, S. 97, 

L~ R. 3 A. 293 (Rev.) 

— *S. 28 — Knowledge of mortgagee necessai y 

for invalidity . 

Where the mortgagor represented to the mort 
gagee that he (the mortgagor) was the owner and 
the proprietor of the said land and it is not 
proved that the mortgagee knew at the time of 
taking the mortgage tnatthe land in question did 
not belong to mortgagor. Held , the mortgagor 
cannot take advantage of his own fraud by plead- 
ing that the mortgage deed was not regis'erea 
at the proper place [Rafiqae and Piggot, Jj } 
Syed Mahomed v Lala PurshotAam Saran 

(1922) All 231 

— Ss. 32, 83 and 75 — Piesntation for regis - 

sir ation— Duly authenticated — Power of attorney 
Acceptance for registration -* Presum ption — Re fu - 
sal of Rtegistrpr to register —Appeal-*- Order jot 
registration — Effect of — Subsequent presentation 
ifnetessary, ’ 

Y— 62 


REGISTRATION ACT (1908), S, 33. 

A sub-registrar to whom a mortgage was pre- 
sented for registration by a person holding a 
power of attorney from the mortgagor refused to 
register the document on the ground that the 
moitgagor did not attend to admit execution 
under S. 45 of the Registration Act On appeal 
the Registrar ordered registration of the docu- 
mest The sub registrar accordingly registered 
it. Subsequently an objection was raised that 
the original presentation was invalid and that the 
document was not duly presented even at the 
time it was registered. Held, that the endorse- 
ment of the Sub-registrai that the document was 
validly presented raised a presumption that 
the power of attorney was duly executed and that 
the document having been originally validly 
presented a fresh presentation was unnecessary 
before it was registered hi pursuance of the order 
of the Registrar (Lord Buck-master) Chhotey 
Lal v. Collector of Moradabad. 

(1 922) P. C. 279 * 31 Iff. I. T. 284 (P. C ) ; 

49 I A. 375 : 44 All. 514 : 69 I. C. 44. 

Ss, 32, 34 and 35 — Registration of 

document — Admission of execution by some of 
the executants— Validity of registration . 

Ss 32 to 35 of the Registration Act have been 
very carefully designed to prevent forgeries and 
the procurement of deeds by fraud or undue influ- 
ence. It is necessary to insist on strict compliance 
with them. Where only one'of the executants of a 
deed appeared before the Registrar and admitted 
execution and the others did not. the deed has no 
legal operation as a deed executed and registered 
by other executants. A document duly presented* 
for registration can be registered only in respect 
of the executants who appear personally or by a 
representative and admit execution. If the docu- 
ment is registered upon the appearance and ad- 
mission of one of the executants Only, there is no 
effective registration as regards the other execut- 
ants who neither appear nor admit execution. 
(Mookerjee and Chotzner , JJ,) J. D. Ezekiel v* 
Annada Charan Sen. 36 C. L. J. 109. 

S 32 — “ Representative , Meaning of 

The term * representative'’ in S. 32 refers to 
; the legal personal representatives or by virtue of 
| S. 2 the guardian or committee of the persons de- 
| scribed and does not include a clerlf or agent. 
(Viscount Cave) Ma Shwe Mya ^ Maijng Uq 
Hnaung. (1922) P- C. 359 ; 49 1 Aw 395 : 

31 M. I» T-804‘iP;^) 

S 3 2— Scope of 

Provisions of S, 32 are imperative, and unlese 
a document presented for registration in presea-; 
ted bv-one of the persons described in the section 
mere presentation does not give, to the registrar 
the indisoensable foundation of his authority to 
register it and the registration If made is invalid 
42 I, A. 22 followed. (Viscount Cave} MA SHWE 
Mya v, Maung Ho Hanaung. ' 

(1922) P. C. 359 : 31 M. I. T. 304 (P. C.) - 
49 1. A 395. 

~S. 33 — Purdanitshut lady— Attendance 

' before Registrar , f ^ 

A purdanasbin lady executing a power 
tortrey is not bound to personally attend at the* 
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BEGISTEATION ACT (1908), S. 34. j 

Regtst rat's office. The Subreg strar may attest j 
the execution o. the power of attorney after he 
has been satisfied as to its voluntary execution 
The fact of attestation raises a prsesumption tnat 
be was so sdisfied {Contis and Das JJ>) Ram 
Lal Singh v. Mt. Bibi Shahrunnissa 

3 Pat, L. T. 442 ; (1922) P. 559 : 6 7 a, C. ai5. 

-g 34 -^Registration — Authority to pre- 
sent document— Deed of gift tn favour of minor 
married girl presented by latter's father , 

Two deeds of gift executed by K in favour of 
bis niece A, who was a minoi and married to his 
adopted son where presented for registration by 
Vs father and registered : 

Held , that upon A>s marriage her father ceased 
to be her natural guardian and never having been 
appointed! Jier legal guardian was not her as- 
signee or her representative within the meaning 
of S. 3 of the Registration Act, 1877. Nor was be 
within the meaning of S 34 of the Act, the 
representative, assign or agent duly authorised 
behalf of K. The registration of the deeds was 
therefore illegal, and void, with the consequ- 
ence that the deeds themselves were void and 
unenforceable. {Lord Atkinson) Auba v 
Shrinivasa TCamathi. 26 C \ 

(1922) P. C. 135 : 68 I, C. 754 (P. C.) 

— — -S. 49 — Absence of —Estoppel i f can arise 
Where law gives validity to a document only if 
it is registered, the document is inadmissible in 
evidence in the absence of registration— Nor can 
such a document be allowed to raise an estoppel, 
since doing' so would alter the law of the land as 
to registration. 

' There can be no question of estoppel when the 
trhth is known to both parties. ( Hopkins , S. M. 
and ' Fremantle* /. Basdeo Rai v. Gharib 
ChaMAR. L. R. 3 A. 229 (Rev } : 

4 TJ. P. L R. (B. R ) 49 


REGISTRATION ACT (1908), S. 82 

S. 40— Sale deed registered— Snbsequent 

agreement for ledemption— Unregistered— Un- 
enforceable as a mortgage. See Regn. Act, Ss 17 
(i) (b) and 49* 1 Bur. **• 

S. 49— Unregistered agreement to lease 

— Inadmissible in evidence in a suit for spec.fic 
performance. See Regn. Act, Ss. 17 (1) (d) and 

26 C. W. N. 329 

S. 49 — Unregistered partition deed — 

Nature of possession* 

Notwithstanding the existence of an unregister' 
ed deed of partition oral evidence as to the factum 
of partition and the nature ot the possession of 
the parties can be adduced, ( Dhobhy , A . /. C.) 
Laxman Bhat v. Banabai. 64 I. C. 906 

s. *70 (2), cl. (6)— Unregistered compro- 
mise — Admissibility of — Estoppel* 

I Where a suit for ejectment is, compromised on 
the terms that the tenant was to remain in pos 
sessions long as he paid the rent but the com- 
promise was not tegistered nor its terms embodi- 
ed in the decree or in the judgment the compromise 
is inadmissible in ev’dence for want of registration 
and does not bar a suit for ejectment of the 
tenant. {Burn* J. M.) Ram Harakh v. Jhakri 

L. R 3 A. 58 (Rev). 

-Ss. 73, 82 and 83 —District Registrar 

—Refusal to sanction prosecution— Power of 
High Com i to interfere. 

Where a District Registrar in reversal ot the 
order of a sub- Registrar, refuses to sanction the 
prosecution of the executant of a sale-deed under 
73 of the Registration Act, there is no jurisdic- 
tion in the High Court to interfere as the District 
Registrar had acted not as a Civil Court. The 
remedy of the aggrieved party was by a petition 
to the Board of Revenue. {Ada mi, J.) Hari Bux 
Ram v. Cheddi Pande. 67 I. C. 511 : 

93 Cr. L. J. 415. 


g. 49 _ Evidence— Deed of partition - 

Want of registration 

Where the case was based really on the Kar- 
arnama , which was virtually a deed of partition 
affecting the property valued over Rs. 100* Held 
wdhout registration it was inadmissible in evidenc, 
because the evidence in the cas r did not go to 
prove that it was acted on, and it was produced to 
prove no collateral purposes. 

(39 M L. ] 382 ; 30 M L, J. 62 ; 15 M, 336 ) 
Prtdeaux A.J C.) Abdul Rahiman v . Sk. Kawa- 
DOO. (1922) Nag. 236 : 68 I. 0. 712 


— t Ss. 49 and 17 (1) tb)— Mortgage by de- 
posit of title deeds- Wr ting accompay,mg the 
deposit not registered — Inadmissible in evidence 
Mortgage ineffective. See T, P. Act S, 59- 

* 24 Bom L. R. 502. 


— 8. 49— Partition deed— Proper ty affected 
more than Rs. 100 to value — No registration if 
abteiu evidence. See Registration Act 
£ ‘ - '■* 68 I. C. 712. 



4e— Deed inadmissible f on want 
Cl regfstra io^— Claim for possession. See (1921) 
. Col, 989 Mt ?v ,|>arm£shrj Devi v 4 autar 
,y ^ ' 67 1. C. 144. 


g gt 75 (2) (Z) and 77— Beetle directing 

registration — * Limitation for application to 
register , 

Where a Civil Court passes a decree in a suit 
under S. V of the Registration Act, directing the 
registration of a document, the document must 
be presented for registration within 30 days of 
the date of decree, { Das ana Adatm* JJ ,) MiRZA 
Mahomed Ismail Beg v. Srichakan Das 

1 Pat 146 : (1922) P. 408. 


-8, 82 — Offence under — Elements of— 

fraudulent or dishonest intention — Sanctioa to 
Prosecute. 

Fraudulent and dishonest intention? are not 
lecessary ingredents of an offence under S. 82 ot 
he Regn. Act. 40 M. 880 : 11 C 566 foil. An 
ndentifying witness must be ia a position to 
ienose without the possibility of error io the 
dentity of the person he is identifying. Merely 
tatmg that he knows that a person is so and, so, 
>ecause he has been so told by some other 
lerson and with no actual knowledge of the facts 
vould make the identifying witness liable to 
he penalties of S* 82 of the Registration Act 
Pridemv* AfCJF *) Nilkanath Rao v. Emperor 
A (1922) Nag. 86 : 66 I. C. 527,* 

23 0r.,L J, 303, 
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REGISTRATION ACT (1908), S. 82. 

Ss. 82 (c) and (d)— Conviction — Compari- 
son of thumb impressions — Legality of 

Where the conviction of false impersonation 
was based solely on the comparison ot the thumb 
impression on the questioned document with that 
of the thumb impression ot the accused taken in 
Court : Held , that the very fact of taking of a 
thumb impiession from an accused person for 
the purpose of possible manufacture oi the evi- 
dence by which he could be incriminated is in it- 
self sufficient for setting aside the conviction 
(Das and Buckmll , JJ.) Bazari Hajam v. Em 
FERGR. (1922) Pat 46 : 4 IT P LE. Pat. 1 : 

3 Pat. L T. 526 : 1 Pat. 242 : (1922) P. 73 : 

68 I. C. 958 : 23 Cr. L J. 638. 

REGULATION (X7II of 1806,) Ss. 7. I— Notice- 
Defect in— Effect 

Where the mortgagee sent a notice to the mort- 
gagor warning him that if the money was not paid 
within one year and the land redeemed m the 
manner provided by S. 7 of the Regulation, held, 
the notice was defective as it provided neither for 
tender nor deposit in Court — The defect is not 
cured merely by adding iu the manner provided 
by S. 7. (Chews, J.) Zora v, ChandU. 

68 I. C. 883 

REILIOUS ENDOWMENT - Debts — Necessity- 
Sorrowing by trustee — Decree against temple 
funds . 

Where the trustee of a Hindu temple borrows 
money on a simple bond for temple necessity 
contracting to repay the debt out of temple funds 
the creditor is entitled to a decree against the 
funds ot the temple in respect of the debt 32 M 
L. J. 250 d’st 31 Mad 47 ; 43 Mad. 795 : 15 L. W 
72 toll* (Ayltng und Knshnvn, JJ.) Sundrasan 
Chetty v - Visvanatha Pandarasannadhi 
Avergal. 45 Mad 703 : 43 M. L J 147 : 

16 L. W, 83 : 31 M r L. T. 66 (H. C.) : 

(1922) M. W, N. 444 : (1922) Mad. 402, 

Dedication— Chat liable gift—Perpetuily 

— Application of income. 

Perpetuity is not essential to a charitable gift. 
A dona 1 ion may be charitable just as well as an 
endowment But if the donat on can wholly be 
applied as income it is unnecessary to consider 
whether it is charitable and thus within tne 
exception to the rule against perpetui les 
(Marten, J ) The Advocate General of 
Bombay v. Yusufalli Ebrahim. 

24 Bom. L> R. 1060 

— Dedication — Formalities of— inference 

from conduct . 

The execution of a document is not essential to 
constitute a valid dedica ion. Dedication of pro- 
perty to an id A can be inferred from user and 
from the 1 ng application of the proceeds of the 
property and from family conduct. 8 W. R. 42 ; 18 
B. 247, 36 C. 1003 Ref. (Mookcrjee and Chotzner , 
//.} Rambrahma Chatterjee v. Kedar Nath 
Banerjee. 36 C X« J. 478. 

Dedication — inference from facts — Ap- 
plication oi income — Long period. 

The mere fact that t »e proceeds of any land 
Were be ug applied in varying quantities and at 
reqh fr tng intervals to the maintenance of a temple 


| RELIGIOUS ENDOWMENT. 

is insufficient to show that the Ianis have been 
dedicated to it. The onus lies on the party who 
sets up the case to show that the property has 
been inalienably dedicated to a temple or idol 2 
Cal, 341; 8 W R 42; 18 W. R. 399 foil (Batten, 
J. C ) Mlkund Singh v Mahant Premdas, 

(1922) Nag. 122: 67 I C.258, 

Dedication — Pi oof — Conduct — Piivatc 

and public trusts 

A man can create a private trust by building a 
temple and an idol and endowing it with funds 
or income for strictly private purposes not mere- 
ly retaining the management and control m the 
hands of hnnself and his family, but restricting 
the enjoyment to himself and his family and he 
may out of the warmth of his heart allow other 
persons, outside thi original beneficiaries, to 
enjoy from time to t'me the advantages thereby 
created, But in such a case especially with a 
temple and idol publicly constituted and publicly 
accessible in which the appearance may be what 
one may describe as ambiguous, one would ex- 
pect and ought to insist upon clear evidence oi 
permission given or license given and permis- 
sion withheld, because it is equally true that a 
private individual may construct out of his pri- 
vate purse a private temple and idol retaining 
the control and management m his own hands 
and in that of his family or some other selected 
individuals and yet so conduct himself as to 
provide conclusive evidence of dedication bv 
implication by conduct. 

Once he has shown his intention to dedicate, 
the matter passes out of his bands and the bene- 
ficiaries to whom the use is dedicated, have a 
right in such use. Where there is no express 
deed of dedication or document creating the tt ust 
the courts have to depend almost entirely upon 
I the history oi the place and the usee by people 
generally from time to time, to decide whether it 
is private or was intended to be a public trust, 
(Walsh and Ryves.JJ ’«) Ram Das Mussammat 
Basanti. 20 A L. J, 789 : (1922) All. 519. 

— -Dedicati on — What cons ti tu tes — Founder 

who is — Erecting temple on land granted by 
another — Devolution of the trusteeship— tbebait — 
Pujari — Position of — 

When the worship of an idol has been founded 
the shebdtship is vested in the founder and bis 
heirs unless he has disposed of it otherwise or 
t>ere has been some usage or course of dealing 
which points to a different mode of devolution. 
17 C. 3, 32 C. 129 ; 35 A. 283 , 11 C. L. J. 2 ; 40 C. 
251 ; 29 A 663 ; 22 C. L, J. 404 • 36 A 161 Rel. 
In the appheat'on of this’rule if may not always 
be easy to determine who are the founders, j One 
persoa ipay provide the sue at the temple 
another may build the temple and establish 
the idol, while a third may dedicate property 
-tor the performance of the daily services of 
the idol. Where the owner of the site relinquishes 
bis right in the land, he may not be a founder 
unless he indicates at the time, expressly or im- 
pliedly, that he will associate himself with others 
in carrying out the objects of the foundation, 
Prima facie all the persons who establ sh the 
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worship are entitled to take part in the manage* 
meat. If a number of persons provide the origi- 
nal endowment, they together con&tituie the 
founder But persons who subsequent to the 
ioundation, furnish additional contributions do 
not thereby become joint founder ; their 
bene action is regarded as nothing beyond an 
accretion to an existing ioundation 24 M. 219 , i 
7 M. 499 ; 17 C 3 Ref. 

The shebaitship is vested in the founder and 
his heirs unless he has disposed of it otherwise 
equally in the case of private and public endow 
ments. No distinction between the two classes 
of cases has been drawn m this respect in the 
judicial decisions. 

18 A. 227 , 11 C. L J. 2 ; 40 C. 25 1 ; 5 C. 228 ; 
40 M 612 Rel. 

Consequently whether a foundation is public 
or private the three fold principle is applicable 
namely. (1) the devolution of the trust on 
the death or default of each trus'ee, depends upou 
the terms on which it was created, of the usage 
of the particular institution where no exoress trust 
deed exists ; ui) the worship of the idol is vested 
in the founder and his heris, in default ot evidence 
to show that he has disposed of it otherwise ; (tb) 
and where a shebait appointed by the founder 
tails to nominate a successor in accordance with 
te cond tions or usage of the endowment* the 
management reverts to the founder and his 
representatives even though the endowment has 
assumed a public character. 

Th e indicia of a public temple discussed. 18 
B. 721 ; U A. 18 ; 18 M L. T. 543 ; 4 L. W 228, 
4 L, W. 444 ; 27 M. L T. 11. Rel. 

The pujari or nrchaka is not the shebait of the 
temple ; he is appointed by the shebait as the 
purohit to conduct the worship ; but that does not 
tiansier the rights and obligations of the shebait 
to the purohit and he is not entitled to be con- 
tinued as a matter of right in his otfice as pujari 

16 W. B. 99 ; 25 C, W. N 201 ; 15 M. 183 , 
42 U. 618 ; 33 M. 631 Rel. {M ookerjee and 
Chgtzner , //.) Anaxda Chandra Chakrvbarti , 
v . Broja La*. SiNGHA. 36 C. L. J. 356. 

— Dedication — Wnting not necessary — 

User of income . 

Dedication need not necessarily be by deed. 
Long user of income from a certain source for 
charitable proposes will be evidence of dedica- 
tion, ( Sfencer and Knmat aswami Sastrt , J J ) . 
Tadi Bulli Tammireddi v. Gangireddv I 

45 Mad. 281 : 42 M. L. J. 570 : 

30 M, X. T, 323 (H. C.) : 16 L. W. -55 : 

(1022) Mad. 236 

r-~Dtdk,at ion —Absolute or partial— Per- 
formance «/ services — Evidence @f conduct. 

'Where a donor gifted lands, to a deity in a 
Hindu teipple for the conduct of daily naivedyam 
*and iteeparadana by a specified archaka and con 
$oded by saying that the said archaka and his 
soils. grandsons should enjoy the same for 
render the services to -the deity: Held 
itedbotefe'was the deity itself and the arebaka 
-Ridded to the surplus income from the 
remaining a£fc6r the performance of the services. 

It wot^ btjiiaugef ous to hold that if the trus- 
tees religioos lluisraf 'have for many years been 
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applying the income to their own personal use 
the court must construe the bust deed m the light 
of such conduct ( Abdur Rahim and Moore , JJ.) 
MUTTEYI SKINtVASACnARYULU V. DlNAVAHI Pra- 
TYANGA Rao 30 M L. T. 101 (H. c.) : 64 I. C. 816, 

Dcdicatio i — Evidence of — User — Rights 

of inheritance. 

Where it is found by the courts b“low that 
certain property had been set apart for a shrine 
and had been m the possession of a trustee of 
the shrine, the infeience is that the property 
belongs to the religious mstitutipn and is there- 
fore not recoverable by the heiis of the founder. 
[Shade Lai and Dundas, //,) Mt Daropdi v . 
Lal ChaNd. 4 Lah. L. J. 67 : (1922) Lah. 320. 

Dharmascda — Public or private property 

Evidence of treatment. 

Where a Dharmasala had always been treated 
by the members of a Hindu family as private pro- 
perty and one of them dies sepatate his widow is 
entitled to possession of her husband’s share of 
the property and the other male members are not 
entitled to eject her thereirom., A finding that a 
Dharmasala has always been treated as private 
property by the members of the family is a find- 
ing of fact binding on the Court m second 
appeal ( Wilberforce and Abdul Kadir, JJ.) Sadhu 
Das v, Mushtaq Shah Singh 3 Lah. L. J. 514. 

pounder —Right of to appoint trustees 

and provide for management and administration 
—Usage of the institution —ParticipaUpn in 
offerings . 

Where the worship oi an idol has been founded 
the shebauship of the Idol is vested m the foun- 
der and his heirs unless he has deposed of it 
otherwise or there has been some usage or course 
of dealing which points to a different mode of 
devolution. 17 C 3 ; 32 C. 12 9 ,* 35 A. 283 , 20 
C. W. N. 314 Rei, The founder is competent to 
provide for the government and administration 
of the trust and can give directions for its 
management not inconsistent with its character 
as a religious or charitable trust. The test in 
each case is whether the direction of the founder 
is incons’stent with the nature of the endowment 
as a religious or charitable trust. The proof of 
the intention of the founder becomes almost con- 
clusive, when the usage is immemorial The 
intention may be presumed from a member of 
mstances extending over a limited period, if 
they are made out by clear and unambiguous 
evidence. 

Where the founder of an endowment prescrib- 
ed the line ot succession the s' ebdif ship in the 
[ descendant* of his sons and also directed that the 
descendants of his daughters wmld he entitled to 
participate in the bhog offerings dedicated to the 
idols established by him. Held that it was com- 
petent to him to do so. [Mookerjee and Chotsner , 
JJ.) Rambhahma Chatter teb v. Kedar Nath, 

36 C. L. $ 478. 

Foundet —Right of , to provide for 

management — Trusteeship . 

Ordinarily the founder of a trust is entitled to 
provide for the management of the trust and to 
reserve to himself and his heirs the power to ap* 
point t ustees ; but if he exercises that power and 
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appoints a trustee the trustee cannot be removed 
exceot m the manner provided in S 92, C. P 
Code [Lindsay and Kanhaiya Lal^J J } Puttu 
Lal v . Daya Nand. 20 A L. J 712* 

L E. 3 A 455 : (1922) A. 499 : 68 I. C. 786 

Founder —Who is — Right to shebaitship 

— Rights of pujari or priest. 

Wnere the worship of an idol has been esta- 
blished by tnc ancestors of a lady she is not the 
original founder , nor can she be regarded as a 
founder because of her subsequent benefaction 
which is nothing beyond an accretion or addition 
to the existing foundaton 7 M 499 ; 24 M 219 
Ref. Wnen the woishjp of an idol is founded, 
the $hebai>ship is vested in the founder and h:s 
heirs unless he has disposed of it otherwise or 
there has been some usage oi course of dealing 
which points to a different mode of devolution 
17 C. 3 ; 32 C. 129 ; 35 A. 283 Rel. The shebait 
app unts the purohit to conduct worship but that 
does not transfer the management of debutter 
estate from the shebait to the purohit. 16 W. R 
99 , 25 C. ( W. N. 201 Ref. ( Mookerjee and 
Rankin , //.)’ Kali Kpishna Ray v. Makhan Lal. 

36 C. L J 441. 

Hindu temple — Kattal at -—In dependent 

trust — Powers of supervision of temple — Com- 
mittee. See Rel Endow. Act Ss, 3 and 4. 

16 L. W. 340. 

Hindu temple — Priest or pujan — Rights 

of — Shebait. 

Where the appointment of a purohit has 
been at the will of the founder, the mere fact that 
the appointees have performed the worship for 
several generation ? will not confer an independ- 
dent right upon the members of the family so 
appointed, and will not en itle them as of right 
to be continued m office as priest, (1878) Bom 
P. J. 195 ; 15 M. 183 Rel. {Mopkerjea and Ran- 
kin, JJ,) Kali Krishna Roy v. Makhan Lal. 

36 0. L. J. 441 

Mahant — Chela — Position of—Rigkt to 

contest alienation by Mahant , 

It is not uncommon in the case of celibate as- 
cetics to take a minor as disciple in order that he 
might succeed to the office of mahant after the 
death of the then Mahant. Where property is pur- 
chased from the income of an asthan it is trust 
property. A chela or disciple can project the pro- 
perty of the endowment e ther by virtue of his 
interest as a possible future successor of the es- 
tate or by virtue of his being a person interested 
m the endowment. If he acts in tt e former 
capacity he is entitled to a declaration undei 
S 42 of the Sp. Rel Act because a sale of tne j 
property would affect hj$ contingent aight It he 1 
acts as a member of the public interested in the 
endowment he can adopt the procedure prescrib- 
ed by O. 1. R 8, C. P. Code. 

Being a disciple he has at all events, a conUn- 1 
gent right to succeed to the office of mahant on ; 
th€ death oi the present holder of the office and 
heoan tike steps to project the endowed property 
against any acts of waste commi ted by the pre- 
sent holder of the office or against any threatened 
sale in execution of a decree not legally enforce- 
able against the endowment, ( Kanhaiya Lal , J, 
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C.) Bishunath Bhakthi v. Chaudri Har 
Sarvp. (1922) 0udhjl42 : 66 l. C. 415, 

— » Alienation by Mahant — Necessity — Test 

of— Recitals, 

In the case of an alienation by a Mahant, u 
the transacnon took place at such a distance of 
time as to make proof of actual necessity impos- 
sible, recitals in a document will be clear evi- 
dence of a representation made by the Mahant 
that there was necessity — But the alienee must 
still establish that the circumstances were such 
as to justify a reasonable belief that an enquiry 
would have confirmed the truth of the represen- 
tation o* which the recital is evidence. ( Das and 
BnckntlL JJ,) Mahant Ramrup v Lal Chand 
Marwari 1 Pat. 475 : 3 Pat. L. T. 352 .* 

(1922) P 243 : 67 I. C. 401. 

Mahant — Alienation of property- -Neces- 
sity— Onus of proof . 

In the case of a mortgage granted over the 
security of endowed property by the Mahant 
thereof, it lies upon the mortgagee or those claim- 
ing through him to prove that the debt was a 
necessary expense of the institution itself. 
(Kauhaiya Lal, J C.) Bishunath Bharthi v. 
ChaUDHRI Har Sarup. (1922) Oudh 142 * 

66 I. 0.415. 

Mabani — Position of— Alienation of 

endowed property — Adverse possession. See 
(1921) Dig. Col 993. Ram Padarath Singh v. 
Mahant Basdeo Das 3 Pat L. T 264 * 

(1922) P. 17$ 

Power of mahant io alienate — Necessity , 

Where the title to property is vested in Mahants 
an alienation by a Mahant, in the absence of legal 
necessity, will enure only for his life-time. It will 
be open to each of th3m to challenge an aliena- 
tion which is invalid, limitation running fromthe 
date of the death of the preceding Mahant, ( Das 
and Buckmll , //,) Mahant Ramrup ». Lal 
Chand Marwari. I Pat, 475 : 

3 Pat L T 352 : (1922) P. 243 : 67 I. C 401. 

Mahant — Removal — Unfitness— Suit for 

declaration by removal of Mahant — Onus. See 
(1921) Dig Col 994 Niamat Ah v . Yad Alt 
Shah. 3 Pat L. T. 114 : (1922) P. 346. 

Manager — Defacto manager '-’Right jof 

— Ej'rt merit . 

Where a person has been recogmsed as the 
de facto manager of the property of an idol, he is 
entitled to sue to eject a trespasser and take other 
steps for protecting the idol's property {New- 
bould and Ghose , jj) Hari Mohan Modak t>. 
Rameswar Das. 64 L 6. 737, 

— Manager— Powers of — Permanent Lease 

— Necesstiy— Presump lion — Lapse of time. 

There is no absolute prohibition against the 
grant of a permanent lease by the Manager of a 
religious endowment. Such a lease can be granted 
for strict necessity and though the burden is on 
the alienee or lessee to prove such necessity, yet 
the long lapse of time between the alienation and 
the challenge of its validity raise? a presumption 
that the original grant was made in the exercise 
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of the extended powers of the manager, t t e., for 
necessity 19 M. 485 Ref. (Lord Buckmaster). Bawa 
Magniram Sitaram v.Sheth Kastarbai Manibai 
46 Bom. 431 : 26 0. W N. 473 : 
30 M. L. T. 268 : 49 I. A. 54 20 A. L J 371 * 
24 Bom. I*. R. 584 : (1922) M. W. N 319 
35 C. L. J. 421 : (1922) P. C. 163 : 

66 I C 162 (P. 0.) 

* — Management of-— ‘Founder's widow — 

Powers of— Testamentary disposition— Plea of 
fUsferiu in defence. 

The manager appointed by the founder of a 
Hindu endowment tailed to take up the office, and 
the founder's widow took up the management. 
She died leaving a will by means of whicn he ap- 
pointed a third party to succeed her as a manager. 
In a suit by the founder’s heirs ior a declaration 
that the testamentary appointment was invalid. 

Held, on her husband's death, she had a right 
as representing her husband's estate to make 
another appointment to take effect immediately; 
but she had no power to make herself manager 
for her life first and then a testamentary disposi- 
tion provide for the management alter her death. 

Per Walsh, J : A plea of pistertu cannot be 
set up in this class of cases, (Walsh and Pig- 
gott JJ.) Goswami Puran Lalji v. Ras Behari 
Lal. 20 A. I, J. 527 : L R 3 A. 334 : 

44 A. 590 : 4 U E. L. R, (A). 119 ; 
(1922) A. 285 : 67 I. C. 328. 

Manager— Alienation in excess of autho- 
rity— Possession of alienee if adverse . 

Where the manager of a religious endowment 
grants a permanent lease in excess of his autho- 
rity, the possession of the lessee is not adverse 
to the endowment during the life of the head. 
44 M. 821 Ref . (Mookerjce and Cuming , JJ) 
Gajendra Nath Dey v. Moulvi Ash* af Hos- 
S a*N 27 C. W. N. 159 : 36 C. L. J. 48. 

... — Manager — Suit by in his capacity as 
manager for recovery of money due to temple— 
Temple owing money to the managtr— Effect of. 

Plff. sued as manager of a Hindu temple alleg- 
ing himself to be hereditary trustee thereof, for 
the recovery ot certain moneys due to the te nple. 
In the course of the plaint the plaintiff sta ed 
that he had spent moneys out of h s pocket for 
the temple and that he was entitled ti be reim- 
bursed in respect of those moneys. The trial 
court took an undertaking from the plff. that he 
waa recovering the money only on behalf of the 
the temple and passed a decree in bis labour as 
manager. The appellate court without going in 
to the merits of the case dismissed the suit hold- 
ing that the plaintiff claimed adversely to the 
temple as he was in effect trying to appropri- 
ate the moneys himself. Held that the decree of 
the trial court was correct as the plaintiff was 
suing in terms as the manager of the temple. 
(Shath A.C«J. and Crump , /.) Vinayak Shiv Rao 
, ^i|||iARAM Rayaji. 24 Bom. L. R. 1308. 

0 / a mutt — Positton of, 

‘ The % a Alutt is, not a trustee, except as 
to any specie, proy d t> have vested in 

him for a apecfe-sifiS} ob;ec r (Das and 


RELIGIOUS ENDOWMENT, 

BuckniU , JJ .) Mahant Ramrup v. Lal Chand 
Marwari, 1 Bat. 475 : 3 Bat, L. T. 352 : 

(1922) B. 243 . 67 I C. 401. 

M u 1 1 — Head of — M ahun t — Mu rn age — 

Forfeiture of office. 

In the case of Sitarmarthi Asthal the mahunt 
does not torfeu his office by marrying. The fact 
that theie has been no instance of a marriage on 
the part of a mahunt is strong evidence of a 
custom against marriage. (Das and Bucknill. JJ.) 
Mahant Raghunath Das v. Sheokumar Missir. 

67 I. C. 464, 

Mutt — Mahant — Personal property and 

mutt property— Distinction between— Offerings 
by worshippers. See (1921) Dig. Col. 995 Kumud 
Ban Mohunt v Tripurna Charon Chaudhuri 

35 C. L, J 188. 

Mutt — Succession — Nomination — 

Designation of heir by the Guru — Initiation 
ceremony. 

Where the guru of a Math designates clearly a 
particular person as h's heir, such person is 
entitled to succeed to theguruship, -even though 
no formal ceremony ot initiation has taken 
place in the guru's life-time. ( Macleod , C. /. 
and Shah , J.) KrishNagiri Trikamgiri v . 
Shridhar KavlekaR. 46 Bom. 655 : 

24 Bom. L. R. 140 : (1922) Bom. 202 ; 

67 I. C. 129. 

Mutt — Succession- Bern oval of the 

mahunt. 

A mahant is the head of any Hindu Dera or 
religious institution and succession to the office 
may be hereditary in which case the successor 
would be a mahant. The only law as to mahants 
their offices, functions and duties is to be found 
in custom and practice, which is to be proved by 
testimony. 11 M. I, A, 405. 428. app, A self-cons- 
Utu ed sangat cannot exercise supervision or con- 
trol over the mutt or mahant, A custom entitling 
the worshippers to control the appointment or 
succession of mahants or to remove them with- 
out invoking the aid of law must be proved- 
( Broadway and Abdul Qadir , JJ,) Fateh Singh 
», Bur Singh, 65 I, C. 842. 

Midi — Succession — Sanyasis — Chela — 

Repudiation — Effect of. 

According to the religious law and custom, a 
chela or disciple entirely repudia ed by his 
guru for misconduct becomes an utter outcasfe, 
the tie of disciple&hip is entirelv broken and the 
repudiated chela retains no right whatever of 
succession, either as a chela to the guru who has 
repudiated him or as a gurubhai to any lawful 
i chela w iom the aforesaid guru may thereafter 
I initiate. \Rafiq and Piggotl , JJ.) Mahant jagan* 
math Gir v Tirgunanand. L. R. 3 A. 466. 

Pattams — South Canara— Agreement by 

pattamdar to convert properties attached to office 
into family properties — Validity of agreement. 
See (1921) Dig Col. 996 Nagaraja^ DevaRAJa 
45 Mad. 62 : (1222) Mad. 224 : 67 0 . 84. 

Shebait— Establishment of thakur fot 

worship — Removal bv succeeding shebait s — Vali- 
dity of. 
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RELIGIOUS ENDOWMENT 

Where the worship of a Thakur was founded 
by M and properties were also dedicated tor iN 
worship but no condition as to tne location of 
the Thakur was imposed by M it is not open 
to any subsequent shebait to impose restrictions 
whica would fetter the^e who subsequently as 
heirs of tne founder become sheba ts, It L compe 
tent to one of the heirs of the founder to remjve 
tne Thakur from the Thakuba-u during his turn 
of worship, 17 C. 3 Ret. [Greaves, J.) Promatha 
Nath Mullick v. Pradyumna Kumar Mullick. 

26 C. W N. 909. 

Shebait — Removal of— Grounds for— 

Acquisition ot trust estate by trustee — Secret pur- 
chase. See (1921) Dig. Col. 997. R^Ja Peari 
Mohan Mukerji v, Monohau Mukekji. 

48 Cal 1019 : 30 M. L T 24 
(1922) P. C 235 (P. C ) 

lemple — Dhai makarta — Position and 

powers of — Conversion if trust propetey — Falsi 
fication of accounts — Removal. 

The dharmakartha of a Hindu temple is m law 
a trus ee. Hfs position is not that of a shebait o* 
a religious institution or of the mahant of a mutt 
These functionaries have a much higher right 
with larger power of disposal and administration 
and they have a personal interest of a beneficial 
character 27 M. 435 Ref. But a dbarmakarta is 
literally no more tian the manager oi a charity, 
and his rights, apart it may be in certain circum- 
stances from the question of personal support, 
are never in a higher legal category than that of 
a meie trustee. 

Where the discoverable origins of property 
show it to be trust property the onus of establ sh~ 
mg that it has legitimately come into the trustee’s 
own rights is heavily upon the trustee who must 
show by the clearest and the most unimpeach- 
able evidence the legitimacy of his personal ac 
quisition. 

Where the trustee of a Hindu temple set up an 
unfounded assertion of private ownership in 
himself of the propei ties of the temple and resis- 
ted the recovery of those properties for the trus* 
which he administered and supported that asser- 
tion by the concoction of false accounts tiled as 
evidence in the case, he is guilty of seriously re- 
prehensible conduct and is unfit to be reta ned in 
office of trustee. (Lord Shaw.) T. P. Srinivasa- 
chari r. C. N. Evalatpa Mudaliar. 

45 Mad 565 . 43 M. L. J. 536 * 
16 L, W. 247 : 24 Bom. L. R. 1214 . 
(1922) P. C. 325 : L. R. 3 P. 0. 213 : 

36 C. L. J. 524 ; 49 I A. 237 : 

31 M. I. T 1. (P. C ) 

Trus lets — Acts of majority — When 

binding on trust — Omission to consult some 
trustees — Effect of. 

In the case of religious endowments with 
many trustees or uralans, the general rule is that 
all of them are entitled to be consulted before 
any act is done in the management of the trust 
property. The act of the majority of the trustees 
in granting a lease of the trust property wdl be 
binding on the trust only when all the trustees 
are consulted and their wishes ascertained after 
mutual discussion Th§ mere fact that one of 


RELIGIOUS ENDOWMENTS ACT (1863) S. 14. 

the trustees obtains a benefit from his trust does 
not abrogate the rule. ( Oldfield and Ramcsatn , 
] J .) Mata mull a Manikoih Pattam Chandu 
v. KurmiL Rajira. 421 I J. 280: 

15 L. W. 264 : (1922) M. W N. 172 : 

(1922) Mad. 2 : 66 I. C. 396. 

Trustee— Af chaka as trustee — Committee 

of supervision . 

Generally speaking it is desirable that the offi- 
ces of archaka and trustee should be separate for 
it is only then that the work of the archaka could 
be properly supervised. (Abdur Rahim and 
Moore , JJ.) Mutteyi Srinivasacharyulu v 
Dinavahi PratyaNGa Rao. 30 M, L. T. 101 {H.C }: 

64 I. C, 816. 

Trustee- Archaka —Hereditary archaka 

— Position of . 

Hereditary arebakas are onlj servants of the 
temple subject to the disciplinary jurisdiction of 
the trustee They have a right of suit if they are 
improperly prevented from performing the duties 
of iheir office or dismissed without good and pro- 
per reasons. The possession of the temple and 
its properties by an archaka is only that of ser- 
vant and the trustee can take possession of them. 
H*ndu Law treats hereditary archakasbip as im- 
moveable property, 35 M 631 ; 36 B, 94 ; 45 B 
234 Ref. (Deva Doss , J ) Sri Vanamamalai Jeer 
Swamigal v. Peri a VeNkataramana Charjak 
(1922) M. W. N 442 : (1922) Mad. 183 : 

16 L. W. 031 : 68 I, C. 183. 

Trustee— Breach of trust— Association 

of strangers in management , 

It is not competent to the trustee of a religious 
endowment to introduce a stranger mto the trus- 
teeship as joint trustee without committing a 
breach of trust, ( Spencer and Knshnan, JJ) 
Kotasseri E. V Sankaran Nambi v. Kanholi I 
D. AUTherjenam 16 L. W, 26 : 

(1922) M, W N. 428 : 43 M. L. J. 572 : 

(1922) Mad. 259. 

Trustee— Mahant— Powers of leasing 

out ti ust properties— Karta of joint family. 

Leases granted by a Mahanth in the ordinary 
course of management of the estate are binding 
on his successors. There is no difference in this 
respect between the karta <?f a joint family and a 
mahant. 40 M. 709, dist. 6 M I.A. 393. Ref. (Jwala 
Prasad, A. C. J and Das , J.) Mahanth Jai 
Krishna Puri v. Bhukhal Gofe. 

6 P. L. J. 638 : (1922) Pat. 113 ; (1922) P. 165 : 

65 I. C. 290 

(XX of 1863) Ss. 3 and 4 — Kattalai — Juris 

diction of Temple Committee over. 

Though a temple may be subject to the control 
and superintendence of a Temple Committee, 
that fact does not give the Committee any right 
of supervision over the Kattalai wfrch is an inde- 
pendent trust ( Phillips and Ramesam , /.) Kan- 
D ASA MI IYER V. SlVACHIDAMBARAM CHETTIAR. 

16 L. W 340 : 31 M. L. T, 217 (H. C.) ; 

(1922) M. W. H« 704. 

— g. 14— Property granted for religious 

service — Duty to account for proceeds. 
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RELIGIOUS OFFICE. 

Where lands are granted for a service to be 
performed viz. the upkeep of a mosque and its buil- 
dings and the performance of religious services 
therein the grantee or his descendants need not 
strictly account for the disposal of the income of 
the lands so long as the services are performed 
properly, (Spencer and Ramesam , JJ,) Mahom- 
ed Hussain Sahib Bahadur v. Mahomed Abdul 
Rahim Beg Sahib 42M L J 272 : 

(1922) M W. N 74 : 15 L W. 241 : 

(1922) Mad 8 . 67 I. C. 492 

RELIGIOUS OFFICE Emoluments— Division of 
— Validity of, 

A temporary division of lands forming the emolu- 
ments of a religious office among the joint trustees 
is not per se objectionable especially if it tends to 
convenient management. 27 M. 199 toll. (Spencer 
and Ramesam , JJ ) Mahomed Hussain Sahib v . 
Mahomed Abdul Rahim Beg Sahib 

42 M. L. J, 272 : (1922) M. W. N, 74 : 

15 L. W. 241 . (1922) Mad 8 . 67 I. C. 492. 

RENT SALE — Validity of — Fraud of pur- 
chaser — Annulment of incumbrances . 

It is an abuse of statutory provisions for sale 
of tenures in execution of decrees for rent to 
bring about designedly a sale under such circum- 
stances so that toe light of under tenure holders 
might be destroyed, an unencumbered title con 
veyed to the purchaser, and the maximum o‘ 
benefit conferred upon the defaulter. In such 
a case the tiansaction is a private sale Though 
the purchaser joined in the fraud after the de 
fault had been made he cannot by reason of his 
entering into the agreement before the sale 
which was the machinery by which the fraud to 
be carried out and with knowledge thereof, be 
permitted to enjoy to the detriment of others thj 
bene its which result to a purchaser at a sale for 
arrears of rent or revenue, 10 M. I. A 540 ; 12 C . 
L. J. 336 ; 18 W. R. 240 Ref. ( C hatter} ee ami 
Panton , JJ.) Tejendrv Chandra Dhar v 
Durgadas DUTT. 67 I. C. 398 

RES JUDICATA 

See C . P. Code, S. 11 

RESTITUTION OF CONJUGAL RIGHTS— Suit for 
—Cause of action— Basis of. See Lim. Act, S, 23 
AND ART. 120 65 I. C. 452, 

Suit jot — Defence — Widow — Chador 

andant marriage — Plea of absence of marriage 
ceremony. 

A decree for restitution of conjugal rights is a 
matter entirely within the discretion of the Court. 
Where a widow, who has been betrayed into a 
chadar andazi ceremony with her brother-m law, 
repudiates the relationship immediately and goes 
off to her own family, the husband's claim for 
restitution of conjugal rights should not be 
decreed If under these circumstances the fact 
of marriage is denied, it also means that the 
Carriage, if it has been performed, is invalid. 
'{W&bttforcc and Abdul Qadtr , Jj } Must, Ram 
Gokal Chand. 3 Lah. L. J 559 : 

V 64 I, C. 150 

BEVj&NUjs S^c O’EOS — Entries m — Presumption 
.of Se. Relief Act,S, 42, 

4 L*h L. J. 207. 


RIGHT OF SUIT. 

REVENUE RECOVERY AGT (I8SG) BENG. ACT) S. 
5 Sale of estate not m arrears — Jurisdiction of 
Collector— Title of real owner , whether affected. 

A Collector acts without junsd ct on in selling 
estates which are not in arrears under the 
Revenue Sale Law, as his power is restric'ed to 
a sale of esta f es m arrears only. The real owner's 
t tie is not affected by the sale by the Collector of 
an estate not in arrears. (Coutts and Adami, JJ ) 
Shaik Mohammvd Waheed v. Mt. Sunder Basi 
KUAR ' (19221 445. 

REVENUE SALE — Default in payment of revenue 
—Sale for at rears— What is sold— Rights of 
purchasro 

On the failuie of an owner to pay the Govern- 
ment assessment his estate or interest in the land 
is forfeited or rather determined and under a sale 
for arrears of revenue What is sold is not the in- 
terest of the defaulting owner but the interest of 
the Crown subject to the payment of the govern- 
ment assessment A person m adverse possession 
who occupies the land without payment ot rent to 
the defaulting proprietor, is bound to surrender 
possession of that land to the revenue sale pur 
chaser when the sale coniirmed, and if the land 
is not so surrendered he renders himself liable 
for mesne profits, as he unlawfully keeps the pur- 
chase! out of posssssion. (Hooker fee and Lhot- 
zner , JJ) Jobeda Khatun t\ Tulsi Charan 
Das. 36 C. L. J 472, 

REVISION, 

See C. P. Code, S. 115 and Provincial Small 
Cause Courts Act, S. 25. 

REVIEW. 

See C. P, Code O. 47. 

RIGHT OF Wm— Contract— Stranger to -Not 
entitled to enforce. 

It is not open to a stranger to a reference and 
award to emorce a provis on in his or her favour 
m tne award. (Broadway , J ) Diwan Chand v. 
Bishen Das, 2 Lah, L. J. 255 : $7 L C 919. 

Laud Acquisition case — Party dissatis- 
fied with award or with apportionment of com- 
pensat.on — Remedy by suit in Civil Court 
barred. See Land Acquisition Act, Ss 9, 11 
ETC. 26 C. W. N. 506 

Suit to recover money pend under decree 

— Maintainability of. 

It is not competent to a person to institute a 
suit for the recovery of money paid to the deft, 
under a prior decree of Court on the allegation 
that the suit in which that decree was passed was 
a false one and was supported by jfalse evidence. 
In the absence of proof of fraud and collusion in 
the obtaining ot the prior decree, its finality can- 
not be questioned n 7 A. 535: 32 A, 145 ref. (Rap 
que and Lindsay, JJ.) Sheo Prasad v. Sri Pal, 
20 A. L J. 254 : L R. 3 A 249 . (1922) A. 167 : 

66 I. 0. 81, 

- Suit on decree — Declaratory decree of 
Judgment , 

Where the relief claimed in the suit has already 
been granted by the decree in a prior suit and 
could be obtained in execution, it is not opetrio 
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RIWAM-AM. 

the plaintiff to institute a fresh suit for the same 
relief. A merely declaratoty decree declaring the 
rights of the patties merely is incapable ot ex- 
ecution, In such a case a separate suit will he 
(Mookcriee and Chotzner , JJ.\ Syama Charan 
Das v. Satya Prasad Chaudhuri. 

36 C. L. J. 101 

RIWAJ-I-AM — { Entries in— Value of. See 
Alienation, 3 Lah. 40 

Entries in — Presumption of correctness 

— Rebuttal — Onus of proof. See Custom — 
Succession. 3 Lah 181 

See also 3 Lah, 237. 

ROYALTY — Nature of interest — Not an 
interest in immoveable property — * Mortgage 
on royalty does not require registration or 
attestation See T P. Act, Ss. 3 and 58 

65 I C. 673. 

SECOND APPEAL — See C P Code S. 100. 

SECRETARY OF STATE— Magistrate not set vant 
or agent —Liability of former for erroneous 
order of latter — Suit for damages not maintain 
able See Cause of Action. 20 A, L J. 420 

SETTLEMENT ENTRIES — Correctness — Proof. 

A settlement entry of land as sir cannot be pro 
ved to be incorrect by the mere production of 
the entry of the vear before the settlement. (Hop 
kins, S. M. and Fremantle , J. M) Hira Singh 
Sita Ram. L. R. 3 A. 533 (Rev) 

SHIPPING — Prize — Capture — Terri tonal 
waters — Rights of neutral states. 

Capture consists in compelling the vessel 
captured to conform to the captor’s will. When 
this is done deditio is complete, even though there 
may be on the part of the prize an intention to 
seize an opportunity of escape, should it present 
itself. Submission must be judged by action or 
by abstention from action ; it cannot depend on 
mere intention, though proof of actual intention 
to evade capture may be evidence that acts in 
themselves presenting an appearance of submis- 
sion were ambiguous and did not result in a 
comnleted capture. The conduct necessary to 
establish the fact of capture may take part’cular 
forms. Striking the colours iis an accepted sign 
of surrender, but to do so without also ceasing 
resistance! active or passive is to invite and 
justify further severe measures by the victorious 
combatant. 

Where an alleged prize is taken from neutral 
waters without justification, the remedy is the 
restoration of that which was seized or its 
appraised value to the neutral state as honour- 
able amends for a belligerent act. {Lord 
Sumner) The Steamship “ PELLwoRM’ , in 
the Matter of. 31 M.- L. T. 117 (P. C ) 

SINDH MUNICIPAL Act (III of 1904) S. 96— 
u Any building" meaning of 
The words ** any building” in S. 96 are w?de 
enough ,tp cover a building in private Mahal 
{Fawcett, /. C. and Kemp, A . J. C.) Emperor v. 
JANU Fakir. 15 S. L. R, 171 : (1922) S. 22 : j 
66 I, C. 999 *. 23 Or. L, J. 343. 


SPECIAL DAMAGE. 

SIR LAND— Alienation by co-sharer — Validity. 
See Land Tenures- Sir. L. R. 3 A. 225 (Rev) 

S0NTHAL PARGANAS REGULATION (III of 
1872) Ss. 5 and G— Applicability and scope of-~ 
Settlement — Completion of— Power of ordinary 
Civil Courts — Interest — Maximum allowable . 

The effect of the amendment of the Sonthal 
Parganas by S. 5 of the Amending Act of 1918 
was to exclude tor the future the jurisdiction of 
the Civil Courts to try cases- relating to any land 
in the Sonthal Parganas only duund such period 
as that land should be under settlement the perid 
being reckoned irom the time when the land is 
notified as under settlement to the t*me where 
the seblement is notified as completed. 

The restrictions as to interest contamed in 5. 6 
of the Regulation of 1872 are binding upon the 
ordinary Civil Courts locally s’tuted outside the 
Sonthal Parganas but exercising jurisdiction 
over property within that area. The section 
applies even when no settlement operations are 
going on. All Courts wherever they may be 
locally stitute having junsdsction in the Sonthal 
Parganas must, when exercising jurisdiction in 
cases arising wi hin the Sonthal Parganas follow 
the rules relating to usury set out m the section. 
41 C. 116 foil. The intention of the Leg stature in 
enacting S 6 of the Act was that the .amount 
decreed should not be such as to increase the 
total liability for interest on the bond beyond the 
amount of the principal debt. Therefore ihe in- 
terest recoverable in a suit on a mortgage should 
be limited to the amount of the principal of the 
original debt of loan alter crediting the interest 
already paid. ( Miller C,J . and BnckntU J.) Hakj 
PRABAD SlNGHA V. SOURENDRA MOHAN SlNHA 

66 I C 945 : (1922) P. 450 : 3 Pat. L. T. 709. 

Ss, 11 and 25 A - Applicability of — Pub - 

lication of record of rights — Certificate of — Suit 
in Civil Court— J urisdiohon of Settlement Court . 

S. 11 of the Regn. bars every suit regarding 
any matter decided by any Settlement Court, ex- 
cept such suits as are brought to contest the find- 
ing or recoid of the Settlement Officers where 
only the right of Zemindars or other proprietors 
as between themselves are concerned* provided 
they ate brought within 3 years from the date of 
the publication of the Record of Rights. When 
the question in controversy between the parties 
does not involve the determination of ihe lights 
of the Zemindars or other proprietors between 
themselves, the decree under S II cannot be avoi- 
ded by a suit under S 25 A but where the ques- 
tion in controversy does Bot involve the deter- 
mination of such rights the decree under S 11 
can be avoided by a smt. S. 11 operates m 
every case to give every decision and order 
of the Settlement Courts the force of a 
decree and S. 25 A enahles a party a fected by 
such decisions and orders to sue for selling as 
decide such decisions and orders provided the 
rights decided fall within the class of rights men- 
tior ed in S. 25 A. The publ cation of the Record 
of rights m accordance with law is immaterial. 

( Das and Adami s JJ .) Dwarka Prasad v Jai 
varham. (1922) P. 322 ; 67 I. C. 686 

SPECIAL DAMAGE— Not necessary in suit for 
declaration of public right — Sanction of court 
See C . P, Cope, o. I R, 8, 2? C. W. N, $8?. 
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SPECIAL MARRIAGE ACT,*S. 10. 


SPECIFIC RELIEF ACT, S. 9. 


SPECIAL MARRIAGE ACT (III of 1372' Ss 10, 16 

and 17— Braomo — Declaration under the Act — 
Effec of— Does not cease to be a Hindu. See 
Succession Act, S. 331. 26 C. W. N. 799. 

SPECIFIC PERFORMANCE— Agreement to lease 
Contract subject to “ usual ” terms and to enter- 
ing into a written lease — Incomplete agieement 
— No specific performance. See Sp. Rel. Act, S 
21 (c). 21 Bom. L R. 466 

— ——Agreement to sell— Option to purchase — 
Sale to tnird person before exercise at option. 
Effect of, See Sp. Rel. Act, S. 27. 

42 M. L. J. 432. 

— Alienation pending suit — Title — Effect of 

decree in suit. See Lis Pendens. 49 Cal. 495. 

— Contract of lease— Contract m excess of 

trustee’s powers . 

A court of equity will not grant specific per- 
formance when a trustee has emered into a con- 
tract for a lease which is in excess of hfs powers 
or has entered into a contract for renewal which 
is ultra vires {Mooker^ee and Cuming JJ) 
Gajendra Nath Dey v. Moulvi Asaraf Hossain 
36 C, L J. 48 ; 27 C. W. N. 159 

Contract for sale of land— Time made 

the essence of the contract bv notice —Notice 
unreasonable — Specific performance— Right to 
See Contract Act, S. 55. 24 Bom. L. R. 203. 


Cr P. C. is dispObsessed he can sue under S, 9 of 
the Sp. Rel, Act. ( Tcunon , /,) Nasiran Bibi v, 
Salim Akanda. 64 I 0 572. 

S 9 — Joint possession ~ Decree for not to 

be given 

In a suit under S 9 of the Sp. Rel. Act. it is 
not open to the court to decree joint possession 29 
M. L. J. 760 ioll 19 C. W, N. 1117 Ref. [Dove- 
doss. J.) Sri Vanamamalai Jeer Swamigal v . 
Pekia Venkata ram ana Chariar 

U922) M. W M. 422 • 16 L. W. 931 : 

(1922) Mad 183 * 68 I, 0. 183. 

S, d- Order under nature of — Suit for — 

Injunction. 

Toe object of S, 9 of the Sp. Rel. Act is to dis- 
contrage people from taking the law into their 
own hands however good their title mad be. 8 B. 
371 Ref. ltpiovides a smmary any speedy re- 
medy ihrough the medium of the Civil Court for 
tne restoration of possession to a party disposses- 
sed by another leaving them to fight out the 
question ofitheir respective titles if*theyare so ad- 
vised 13 A. 527 Ref. A person against whom 
an order is made under S, 9 o: the Sp Rel. Act 
can sue for a declaration of title and for an in- 
junction restraining the opposite party irom in- 
terring with his possession 4 Cal. 580 d s', 
[Coy 2 ice, J.) Mari Doddatamma Markundi v. 
Saftay Ram Kkishana Pai. 24 Bom. I R. 768 : 

(1922) Bom 216 : 68 I. C 490. 


Decree for— Capable of execution by 

defendant as well as plaintiff. See C. P Code, S 
2 (3) 24 Bom. L. R. 496 

— Delay— When a ground for refusing 

relief to plfL See Sp. Rel. Act, S. 22. 

67 I. C. 70 

Joint Hindu family— Contract for sale by 

manager — Minor members — Existence of — 
Specific performance. See Hindu Law — Joint 
Fvmily Manager. 18 N L. R 67 


"Suit for — Maintainability of — Convey - 

ance executed but not registered— Suit for ftesh 
conveyance. 

When once a conveyance is duly executed and 
delivered to the purchaser but it is not registered 
owing to the latter’s neglect or omission a suit 
for specific pe-formmce does not lie and a fresh 
conveyance cannot be compelled. [Ayling x O.C.J. 
andOdget’SyJ) Subbarayw Pillai v. Deva- 
sahayam Pillai. (1622) M. W. N. 7U 


-t — — S, 9 — Decree under— Execution — order if 

appealable 

An order passed tn e .ecution of a decree unde** 
S. 9 Specific RNtef Ae^ is not appealable [Scott 
Smith J } Wai is v , Fatlh Din. 63 I. C. 760 


— *-3. 9 Dispossesoion-Qnler under S 144 

Cn P Code— Effect of. 

pt an order under S 144, Cr.P.C., t s 
•b either title or possession though ii 
— ✓ , — -J the exerci se ot rights which a persot 
possesst^j^p^ otherwise be eati.Jed to exer 
of foe said order 
soj»evet)te<r&£an order, under S. 144 



S. 9 — Possession — Suit on Invalid title — 

Mortgage of occupancy holding. 

A person who has taken a usufructuary mort- 
gage over an occupancy holding, on contravention 
of the provisions ot the law, will not receive the 
assistance of the courts in a suit for recovery of 
possess -on based on title, such title being ex - 
hypothesi invahd fihe mortgagee could how- 
ever sue to be put back in possession under S. 9 
ot the Sp Rel. Act without pleading her title at 
all. ( Piggott and Walsh . JJ.) Sheo Xoor Koeri 
v. Mt Kansilla. L. R. 3 A. 519 (Rev) : 

20 A. L, J. 972. 

S 9 - Possession of servant , if protected . 

S. 9 of the Sp. Rel. Act is intended to provide a 
a summary remedy for cases of dispossession 
within 6 momths where the court will direct the 
restoration of possession irrespective of the title 
oi the parlies The possession ot a servant is that 
of his master and a court has no jurisdiction to 
dectee possession in a sui, by a servant against 
his mas f er. The position of archaka in a Hindu 
temple is that of a servant of the trustee 35 U f 631 
Ref. { Devadoss , /.) Sri Vanamamalai jeer 
Swamigal v. Pe^ia Venkataramana Chariar. 

(1922) M, W N 422 : (1922) Mad. 183 : 

16 L W. 931 : 68 I. C. 183. 

S. 9 — Suit for possession — Occupancy 

* ight. 

In a suit on possessory t tie the court decrees 
t suit only when it finds the plff. in peaceful 
possession before dispossession, the plff's previ- 
ous possession being in law sufficient proof of 
title. In a suit under S. 9 of the Sp Rel. Act, 
the court -is empowered to go only into £he 
question of disp6ss$ssion within 6 months before 
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SPECIFIC REIIEF ACT* (1877) S. 9. 

and not into the deft’s title. 20 C. 834 ; 26 M 
514 foil. {Pratt, J) Maswv v Maung Shwl 
Gan. 1 Bur. L J. 165 . 

S. 9 — Suit for possession against tres- 
passer — Plff. entitled to succeea without proving 
his own lite. See (1921) Dig Col. 1013 Am a> 
Chand v. Ram Rakha. 67 I. C. 941, 

S 9— Suit by co-ownet , — Trespasser in 

possession-Oiher co-owners not parties , ejfect of 

S 9 of the Sp Rel # Act is wide enoogti to in- 
clude the case of a co-owner of property seeking 
to be restored to the possession join'ly with a 
trespasser of property from which the latter has 
ousted his co owners along with him even though 
those other co-owners do not claun possession of 
their shares. Nor are such co-owners necessary 
parties to the suit. 19 C. L, J f 117 d‘ss. 19 C, W. 
N, 1007 foil (Halltfax, A, J C) Ramchandra 
B'ATE v. Shridar, 5 N L. J 151 . 65 I C. 351: 

18 N. L. R. 71 (1922) Nag. 115. 

-S 15 — Incomplete contract — Specific 

performance . 

Where there is no completed contract between 
the parties, a court cannot decree specific per- 
formance. When plff sued to enforce specific 
performance of a contract for sale of certain 
land by the first and second defendant and it 
was found that the second defendant had never 
agreed to sell, the contract cannot be specifically 
enforced. (Chat ter jea and Pan ten , JJ.) Ram 
Saran Roy v, Shoshi Bhusan Ghose 

65 I. C. 594. 

*S. 21 — Scope of—C. P . Code , Sch, II, 

para . 22. 

S. 21 of the Specific Relief Act is limited by 
paragraph 22 of Schedule It ot G. P. Code and 
does not apply to any agreement to reier to arbitra- 
tion or to any award governed by Sch II, C. P, C. 
[Mookerjee and Fletcher , JJ) Abdullah v 
Safiullah. 64 I C 204. 

S. 21 (c) — Agreement to lease specific 

performance —I ncom plete contrite U 

A contract of letting by defts. to plff. was m 
these terms . M We (detts) agree to rent to H. 
(plff ) our biuldmg under construction at Plot No. 

3 Ballard Estate for a period ot 5 years and 5 
year’s option at a monthly rent of Rs 1,500 from 
the completion of the same subject to the condi- 
tions and entering into a regular lease. A deposit 
of 3 months’ rent is paid on signing of this 
contract.” In a suit by pltf. for specific perfor- 
mance held that the writing did not evidence a 
Concluded agreement as it was impossible tor the 
parties to draw up a formal lease on its basis. 
The words " subject to the conditions and 
entering into a regular lease” made “the entering 
into a lease” a condition precedent to the parties 
coming to a complete agreement. The document 
could not possibly be specifically enforced. It 
was merely the result of preliminary negotiations 
which defined a portion of the terms to appear 
in the lease as eventually settled, while it left a 
great many of the terms to be agreed upon 
thereafter, So that the final agreement between 
the -parties depended on a Regular lease which: 


SPECIFIC RELIEF ACT, (1877) S. 26. 

was to be executed ( Mucleod , C. /. and Coya$ee 
J .) Simon Reuben t Haji si aikh Mahc-med. 

24 Bom L E. 466 \.19J2) Bom. 404 67 I. C, 433. 

S. 22 — Spectfie per fornuncc - Delay - 

Effect of — Abandonment of tract — Intention, 

In cases ot specific performance dci^y may, in 
certain cases, be e T dence ot abandonment or 
acquiescence , but on ihe otne- hand, delay wn.ch 
does not amount to waiver, abai donment or 
acquiesence and m no way alters the position of 
deiendants does not disentitle the olff. to sue for 
specific performance, 33 C 683 loll (Abdul Raoof 
and Campbell , JJ,) JaUgal Singh v, Gulam 
Mahomed. 67 I. C 700 ; 3 Lah. 376 * 

(1922) Lah. 461 4 V P L R. Lah. 100. 

S« 22 — Specific performance — Delay — 

Two years — Contract for the sale of land, 

A delay of two years in suing for specific per- 
formance of a contract for the sale of land even 
though plaintiff had given notice of suit immedi- 
ately after the expiry of the period of 15 days 
fixed for completion of the sale, disentitles the 
plaintiff to specific performance. To give him 
this ielie f wotld enable a purchaser to speculate 
on the rise and fall of the market and to bring his 
suit when he thought the value of land had 
reached its highest point. (Kemp, A. J. C.) Naroo 
Shankar v. Rajumal, 15 S. L. R. 21. 

S. 22— Specific performance — Tender- 

Necessity for— Agreement to reconvey . 

In a suit for specific performance of an agree- 
ment to reconvey it would be proper for the plff. 
to tender the money or bring it into Court with 
his plaint But having regard to the facts that 
the negotiations went on tor several months, that 
the suit was filed before the 3 years .had expired, 
and also the fact that the defts, bad been m pos- 
session of a portion ot the villages when they 
undertook to reconvey to the plff. the court re- 
fused to apply the strict law as to tenders and 
diree'ed defts. to reconvey on payment of the 
consideration money* (Macleod, CJ. and Coyajeti 
J,) Tkibhovandas Varjivandas v . Balmukund 
Das. 24 Bom L R. 434 67 I. C . 865* 

S 25 (b) — Marketable title ; — Vendor 

u nd purchaser — Contract of sale — Proof of titL. 

“ Marketable title” In the case of a contract 
for the sale of immoveable property means a 
titl iree from reasonable doubt* Whetbei the 
doubt under the facts and circumstances of a 
particulai case is reasonable or not must 
iiecessanly depend on the nature of the objections 
u*d the facts of the case. [Shah, A. C. J . and 
Pratt J.) Haji Oosman Haji Ismail v, Haroon 
Salleh Mahomed. 24 Bom* L* R. 978 ; 

68 I. C. 862. 

— S. 2 9— III (6 ) — Variation as a defence-* 

Evidence to prove variation , 

Where specific performance iS asked for, the 
law provides that plaintiff must do equity and 
extends the • provisions of the evidence Act by 
giving the defendant opportunity to prove the 
variation set up. ( Macleod , C.\J t and CotyajeeJ,) 
->U' dar B d Dwarkadas Parhia. 

(im) Bom. 886 {l\ 
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— S 27 — Agi cement to sale— Specific 

performance — Option to purchase— Sale to third 
person before acceptance of offer— Effect of. 

An agreement for the sale of certain lands by 
the 2nd deft, in favour of the plff. was as follows . 

“In respect of the land which you and others 
had sold to my mother on 2-10-1902 you executed 
a cultivation .mucbillika to moon 10*10*1913 
specifying the lands with particulars. The amount 
mentioned m the said bale is Rs, 600 and the 
amount of loans taken from time to time is over Rs 
200 on payment being made ot the total amount 
of Rs. 800 within the 30thVargasi of any year. 
I shall execute a sale deed to you in respect ot 
the said lands I shall not execute a sale deed to 
any other person,” Before any offer of payment 
was made by the plff. the first deft purchased 
from the 2nd deft, the suit lands and the plff. sued 
to enforce specific performance. Held , that as 
against the first deft, there was no agreement the 
specific performance of which could be enforced 
by the plff. The agreement was merely an offer 
by the 2nd deft, to sell to the plffs. on certain 
terms, if they chose to avail themselves of the offer 
which could be withdrawn and did not connote an 
agreement to buy 

. Where the agreement is executory on both 
sides, with an option to one of the parties to do as 
he likes, there is nothing more than a standing 
offer, and when the offer is at an end e. g. by the 
promisor selling the subject matter of the offer to 
a third party, the sale being known to the prcmi 
see before there is nothing to accept (Ayhtig and 
Rarttesam , J J ) Eagala Nagappa Naidu v. Muni- 
swami IYER. 42 M. L. J. 432 : 15 L. W. 409 

30 M. L. T. 175 : (1922) M. W N. 201 : 

(1922) Mad. 16 : 65 I. C. 720. 


SPECIFIC BELIEF AC}, (1877) S. 42. 

would pass by the deed and the Intention of the 
parties would be defeated, the court can give 
effect to the indisputably real agreement between 
the parties w thout driving them to a suit for 
rectification. 34 C. L J. 256 Rel. ( Mooketjee 
aiilCumtng, JJ) Nanda Lal Agrani » Jogendra 
Chandra Dattar 36 C. L J 421. 


S. 42 Adoption — Declaratory suit by 
reversioner —Further rettef. 

Where plaintiff is a reversioner and if the 
adoption is declared to have not taken place the 
second defendant, adoptive father’s widow, 
would be entitled to immediate possession and 
not the plaintiff he could not have well asked 
for possession it is unnecessary to ask for further 
relief, for example, injunction, plaintiff’s object 
being attained by a declaration that the adoption 
had never taken place. {Kotwal and Prideaux, 
A J. C.) Deorao v Mt. Annapurnabai. 

(1922) Nag, 185. 

— — S. 42” Adoption— Suit by presumptive 
heir for declaration of its invalidity. 

It is competent to the presumptive heirs of a 
Hindu to maintain a suit for declaration of the 
invalidity of an adoption made by the widow of 
the last male owner.28 Bom. 294 , 29 Mad. 300 j 
45 Cal. 510 Ref. (£?; oadway and Abdul Qadir ,]]) , 
Rulya Ram v, Badamo. 4 Lab. L J. 37 ; 

(1922) Lah. 68. 


-S. 42— Award — Suit for declaration - 


T" ’ s * 27— Notice of agreement for sale— - 

Oral agreement followed by delivery of posses- 
sion. See (1921) Dig Col 1014, Vinayakrao 
Moreshwar Natu V, Gyanoba Hariba Navale 

64 I. C. 246. 

T ^ M Contract of sale — Transfer in 

favour of third person — Bona fide transfer with- 
out notice— Plea of— Onus. 

From the time a conuact for the sale ot land is 
entered into the vendor, as to the land, becomes a 
trustee for the vendee : and the vendee, as to the 
purchase money, a trustee for the vendor, who 
nas a hen upon the land therefor And every one 
coming in by subsequent representative title and 
every subsequent purchaser from ether with 
notice, becomes subject to the same equ ties as 
the party would be to whom he succeeds or from 
whom he purchased. The onus of proving a 
bona ftde purchase for value without notice ot the 
prior contract-! or sale is on the person setting 
up. Proof of payment of full consideration for 
the sale m ignorance of the original contract of 
sale raises a presumption of good faith. (Abdul 
Raoof and Harrison , JJ.) Kanshi Ram v. Ishwar 
f t 67 I. C. 888. 

Rectification of mistake— Mart- 
K mistake raised in defence 

that ? hat was tended by 

** tobe in ' I 
eluded in the Security Msbten so misdescribed 


4 r ^ w uusaescriDea 

PI* of a manifest clerical error that nothing 


Award not filed in com t— Arbitration Act, S . H. 

Where an award of arfrtiators has not heen 
filed in court it is competent to the plamtiff to 
mstitue a suit for a declaration that the award if, 
not binding on him S. 14 of the Arbitration Act, 
is no bar to the maintainability of the suit. (Le 
Rossmgal and Campbell , JJ,) Firm oF Hira Nan£> 
Murli Dhar v. Firm of Fleming Shaw & 
Co > 4 lah. I. J. 12 : 

(1922) Lah. 26 . 66 I. C 187. 


S. 4 2— Consequential relief— Court fee, 

. Where plamtiff not only sued for a declara- 
tion but asked for a temporary injunction res- 
training defendant from executing the exparte 
decree against plaintiff, held that the real relief 
is perpetual injunclion and Court fee must be 
paid on it ( Madgaonker , A J. C.) Shriram v. 
firm of Dataram Munshiram. 

(1922) Sind 20. 


— 6. 42— Consequential relief— Nature of 

flatnliffs tn physical possession — Nature of 
possession, 1 

Where some of the members of a joint Hindu 
family sued for a declaration that an alienation 
of toe joint family properties made by th e other 
members were not binding on them and it was 

wTi thi il 16 ^ , were . not In possession. 
Held that the plaintiffs being in physical posses* 

sxon with other members of the family of the 
properties, were not bound to sue for possession 
and that S. 42 of the Sp. Ref. Act was no bar to 
the suit. 36 A 126 Ref. (Banner jee and' Gokul 
Prasad, JJ ) Kanhai Lal v. Jai Lal. - * 
L. R. 3 A. 6*2 : 30 A, L, J. 8$0, 
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— g, 42 —Declaration— Discretion of court 

— Person not parties to suit in which declaration 
is sought — Declaration in favour oj. 

Plaintiffs (representatives of the pattadars and 
the mirrsidars of a village) sued for a declaration 
that the sale of the plaint land (alleged to be 
blacksmith's unenfranchised inam) to the third j 
defendant by defendants 1 and 2 mamdars (unH 
shortly before suit, when they were removed from 
service by the plaintiffs) was void and to recover 
possession of the land from the third defendant. 
The decree for possession was refused because 
defendants were found to own the kud’varam of 
the land Held , that the grant of a declaration 
under S 42 of the Specific Relief Act being 
discretionary tbe Court ought not, in view of the 
fact that plaintiffs had not appointed others in 
the place of defendants 1 and 2 and might in 
fact never appoint anybody else to use its 
discretion to make the declaration. ( Oldfield and 
Odgers,JJ.) Ellapa Naidu v Boologachary 
42 M. L J. 359 * (1922) M. W. N 180 : 
16 L. W. 531 : (1922) Mad 97 

-S. 42— Declaration decree — Effect of— 

Stepping stone for fuither litigation and of no 
practical effect — Discretion of Court See C. P. 
Cdde, S. 92 (b). 20 A. L. J. 557. 

S. 42 — Declaratory suit— Legal character 

— Election— Suit to set aside— Maintainability. 
See (1922) Dig. Col. 1018 The Chairman of 
the Municipal Commissioners of Katrung v, 
Charu Chandra Mukerjee. 68 I. C 229. 

S, 42— Declara f ory suit — Right to 

recover money. See (1921) Dig, Col. 1018 
Shaikh Rafiq ud-din v. Haji Shaikh Asgar 
A li 1 Pat. 1 : (1922) P. 392 : 

3 Pat. L. T. 793 

S* 42— Declaratory relief — Covenant 

for pre-emption or reconveyance— Void as offen- 
ding the rule against perpetuities , 

It is open to a plff. to sue foi a declaration that 
he is the absolute owner of lands under a sale 
deed unaffected by the covenants for pre-emption 
or reconveyance contained m the sale-deed, on 
the ground that such covenants offend the rule 
against perpetuities and are therefore void, 
{Macleod, C. J. and Kanga , J ) Dinkakrao Gan- 
patrao v . NarayaN. 24 Bom. I B 449 : 

(1922) Bom. 84 

$ 42— Suit for declaration of title — 

Maintainability — No cloud on title. Sec Will — 
Executor. 42 M, L. J, 567. 

— — S. 42— Suit for declaration of title to use 
cropertyl— Order under S. 144 Cr. P. C— If 
ponfers cause of action See Cr, P. Code, S. 144. 

42 M, L, J. 179. 

^S. 4 2—Declaratoiy suit — Possessory 

title. 

Where neither party is able to prove its title to 
property in dispute it is open to the plff in pos- 
session for some time short of the statutory period 
to obtain ^declaration ofhris right to the property. 
{Maung Am, Offg C. J.) Tha Lin v. P. K. P. L. 
Palaneapfa Firm, 64 1 C. 400, 


l SPECIFIC BELIEF ACT (1877), S. 42. 

S 42 —Declarator suit— Suit by Hindu 

reversioner duung life- time of limited owner. 

A court will not grant a bare declaratory relief 
that the plaintiff is the nearest male reversioner 
during the Ide-time of the widow or other heiress 
(. Lindsay and Ryves, JJ.) Munnu Lal v. Raja 
Ram, 20 A. L. J. 282 . L B. 3 A, 247 : 

(1922) All. 100 . 66 I C. 899 

S 42— Suit for declatation , without 

asking for possession — Revenue records— Entries 
in— Presumption of correctness — Tenants if en- 
titled to declaration against landlord. 

When a suit was filed for a declaration of title 
as regards a number of properties, and the 
plaint itself showed a rght to present possession 
with respect to some, held in the absence of 
claiming possession also, a suit for a mere decla- 
ration was not maintainable. 

Entries in revenue records as tenants for a 
long time raise a presumption of correctness 
which has to be rebutted , but tenants are not 
entitled to a declarabon under S. 42 against their 
landlords. ( Leslie Jones, J.) Mt. Jai Kaur v . 
Labhu 4 Lab L. J. 207 : 

(1922) Lab. 163. 

S 42 — Entry in revenue recot ds — Effect 

of— Possession. 

Where the Revenue court makes an entry in 
the Revenue records changing the property into 
the name of the minor who had just attained 
majority, whereas the property stood all along in 
the name of the guardian, thii> amounts inlaw 
to dispossession. A suit by the guardian for 
declaration of title alone will be baired under S, 
42. ( Rafique and Piggott , JJ) Kumbr Udit 
Narayan Singh v. Diwar Randhir Singh. 

L. B, 3 A. 642. 

S 42—Santal Parganas— Not appli- 
cable— Power of a Court to grant declaratory 
relief— No consequential reltef prayed for. 

As the Specific Relief Act does not apply to 
the Santal Paraganas there is nothing in the law 
apart fiom that Act which would entitle the 
court to grant a declaratory decree. Before 1877 
the power o i the courts m such cases were 
governed by the provisions of the Civil Pi ocedure 
Code of 1859 subject to a condition precedent 
that there were circumstances which might 
justfiy the grant of consequedtial relief, 

2 P L. J. 379 ; 19 W. R. 171 and 23 W. R. 
314 followed. ( Dawson Miller , C. J . and 
Buckmll , J.) Iswari Prasad Singh v . Mt, 
Sahora Kumari (1922) P. 42. 

S. 42— Proviso — Declaratory suit— 

Larger portion of land m suit in joint possession 
ot pl£f. and deft. See (1921) Dig. Col 1021. 
MUSSAMMAT SHANKER V JODHA, 

68 1. C. 576. 

S. 42 — Proviso Suit by vendee for declaro 

iion — Prayer for possession , 

Where a purchaser frpm an absent cosharer 
brings a suit for declaration of his title, he need 
not sue also for possession ( Shadi Lal and 
M art mean, JJ.) Gokul Das v. Rangila ^ 

* Mb i, j. m. 
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SPECIFIC RELIEF ACT (1877), S. 45. 

45 (d) (e). Specific and adequate 


remedy —Meaning of— Remedy when complete. 

k * Specific and adequate remedy ” in S. 45 (d) 
refers not to a general rignt of suit which must, 
unless expressly barred, always exis*, but to some 
specific remedy expressly given by a particular 
Act. 

If the High Court were to express judicial opi- 
nion in the course of injunction proceedings that 
certain land acquisition proceedings were illegal 
and ultra vires , it must be assumed that the 
Local Government as the Land Acquisition autho- 
rities will stay their hands in view of the deci - 
sion. (i Greaves , J.) In re MaNick Chand Mahatab 
v. The Corporation of Calcutta and the 
Improvement Trust. 48 Cal. 916 : 


66 I. C. 600. 


S. 54— Trade mark — Injunction— Points 

of similarity and dissimilarity — Test. 

The defendant began to sell a certain patent 
medicine encased in such a way that the ordinary 
customer might easily think it was another simi- 
lar one of the piaint'ff. In an action for injunc- 
tion restraining the defendant from so doing, 
held the lest to apply in such a case would be 
the points of similarity and not the points of 
dissimilarity. The fact that the plaintiff’s 
medicine was not an efficacious one, was no 
reason for refusing him the legal protection he 
claimed {Mears, C. J . and Banerjea, J.) 
Cheterpal Sharma v . Jagannath Das. 

44 A. 608 : L. R. 3 A. 344 : 20 A. L. J, 537 : 

4 TL P 5 L. R. (A) 135 : (1922) A. 178 : 

67 I. C. 353. 


. S. 56 (c )-~ Suit for injunction— Order 

under S. 9 of the Sp. Rel. Act. 

Where an order under S. 9 of the Sp. Rel. Act 
is passed against a person in possession he can 
institute a suit to establish his title to the pro- 
erty and for an injunction restraining the 
opposite party from interfering with his posses- 
sion. 4 Cal. 380 dist. ( Coyajec , J.) Mari 
Doddatamma Markemdi v. Santaya Ram- 
KRIRHNA Pai. 24 Bom. L. R. 768 : 

(1922) Bom. 216 : 68 I. C. 490. 


s. 57 —Contract of— Personal service — 

Breach— 1 nj u ncti on —Negative coven an U 

Where there is a contract of personal eervice 
coupled with a stipulation that the servant is not 
to seek service elsewhere during the period of 
the contract the court can grant an injunction 
restraining the servant from seeking employment 
elsewhere in breach of the contract, thouga it is 
unable to enforce specific performance of the 
affirmative covenant. ( Robinson . C. J, and 
Healdt J ) The Indo-Burma Oil Fields, Ltd. 
v. Burma Oil Company Ltd. 

11 L. B. R. 26 : 64 I. C, 794. 


STAGE CARRIAGES ACT (XVI of 1891) S. 7- 
Of fence under — Trial — Second class Magistrate . 
: Betd , fdtowmg 7 P. R. 1879 that a second class 
Magisfcrate has no jurisdiction to trv an often c.e 
the Stage Carnages Act. [Chevts, J.) 
Qmm ^S^H^EmprbqR. 65 1, c, 439 . 

, * j » ' l n * 23 Or. L. J. 87. 

. . &EAXF ACtf'ifa —Construction of— 

• HpPpS of the enactment. - 


STAMP ACT (1899), S. 35 

The Stamp Act being a fiscal statute whose 
primary object is to secure revenue to the state 
ns object is attained by excluding the unstamped 
document from evidence 'and not acting on it. 
The parties need not be penalised beyond this 
extent. [Kennedy, J % C. and Kar , A.J.C ) NaRaindas 
v. Jassomal. 15 S. L. R. 135 : 65 L C. 37. 

S. 2 (1)— Execution of document — 

Unsigned instrument. 

Unsigned Burmese instruments made since the 
Indian Stamp Act came into force, that is since 
the 1st. July 1899 cannot be treated as u executed 
ior the purposes of the Stamp law 7 Bur. L. T. 
48 foil. { Saunders , J. C.) Maung Po Din v. 
Maung Po Nyein 66 I. C. 360. 

S. 2 (5) vi —Attestation— What amounts 

to — Writer of document — If an attesting witness . 

The attestation referred to in S. 2 (5) vi of the 
Stamp Act means attestation on the face of the 
instrument, 48 Cal, 61 does not hold that the 
person who signs as writer of an instrument 
must be regarded as an attesting witness, but that 
a pei son wno is present and witnesses execution 
of a bond and whose name appears in the docu- 
ment though he is therein described merely as a 
writer of the deed is a competent witness to 
prove execution, ( Woodroffe , Greaves and 
Ghose , JJ.) Bidha Ranjan Mojumdar v. Mangan 
Sarkar. 49 Cal. 729 : 26 C. W N. 585 : 

35 C. L. J. 459 . (1922) Cal 452 : 67 I C. 780. 

S. 2 (15) — Evidence — Instrument of par- 
tition — Award . 

As " instrument of partition” includes in its 
definition award by an arbitrator directing a 
partition ; if it is not sufficiently stamped as an 
instrument of partition it is inadmissible in evi- 
dence. ( Stuart , J.) Syed Mohammad Hameed 
v, Syed Manzur Hasan (1922) All. 283. 

S, Cancellation of stamp — What 

is. 

The question whether a particular adhesive 
stamp has or has not been effectually cancelled so 
that it cannot be used again is a question that 
depends on the facts of each case Drawing lines 
across the whole stamp extending beyond the 
edges was a sufficient cancellation withm the 
meaning of S 12, [Kincaid. J. C* Raymond , A J . 
C.) Pessumal v , Gaganmal- 

15 S L. R 34 : 66 I C. 5, 

S 35 — Bond — Document stamped with 

one anna — If unstamped or insufficiently 
stamped. 

Where a document was in reality a bond, but 
was apparently intended to be a promissory note 
and as such bore only a one-anna stamp, m 
levying the penalty it should be treated only as 
insufficiently stamped and not unstamped. 
Merely because the stamp happens to be of the 
wrong kind, the document should not be treated 
as wholly unstamped. [Pratt , J.) The Col- 
lector of Rangoon v. Abdul Rahman Sircar. 

(1922) L. B. 27 t 67 I. G. 640. 

S. 35 — Document unstamped — Inad- 
missible in evidence — Decree or original ton* 

sidtraltc#* . * „ , 
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STAMP ACT (1899), S. 35. 

The question whether a loan was given and 
taken, can in certain cases, such as those of 
collateral security, be distinguished from the 
question of the terms of the loan and of its 
re-payment and where it can be so distinguished, 
even if the document embodying the terms of the 
loan is inadmissible for want of stamp, thfe lender 
may fall back and sue upon the loan itself and 
prove it by other evidence The basis of such an 
action is not the document, but the doctrine of 
equity that a person who has leceiveda sum of 
money from another for a consideration which 
has wholly faded should return the money to the 
payer 23 C 851 ; 24 B 560, 34 A 158; 16 I. C. 38 
Ref. {Kennedy J C. and Madgaon Kar, A. J-C) 
NARAINDAS V. JASSOMAL 

15 S L. R. 135 : 65 I. C. 37 

S. 35 — Hundi insufficiently stamped— 

Admissibility in evidence. Sec Evidence Act 
S 91. 2 Lah. 330. 

— S. 35 — Unstamped Document — Admissi- 

bility — Secondary evidence if admissible 

S* 35 of ttie»Stamp Act does not cover the case 
of a copy of a document Where the primary 
evidence is inadmissible, secondary evidence of 
that primary evidence can be in no better posi- 
tion 18 A, 205 Ref, A clerk of the Court cannot 
admit a document in evidence ; that is a duty re- 
served for that Court. [Lc Rossignol, J.) Rahim 
Bakhsh v . Mahomed Ayub (1922) Lah. 354 : 

66 I C. 153. 

S. 35 — Unstamped bond — Suit on — 

Copy compared with original and filed — Subse 
quenl loss of bond — Copy if admissible on payment 
of penalty. 

A suit was filed on an unstamped bond. A 
copy of the same was compared with the original 
by the court clerk’, certified to be correct, filed 
in court and then the original was allowed to be 
taken away — Subsequently it was lost. 

Held, production and presentation of a 
document are not identical with admission and 
secondary evidence of the contents of an un- 
stamped document, which has been lost or 
destroyed, can under no circumstances be 
allowed. 23 Mad. 49 folld. 

Where the primary evidence itself is in- 
admissible, secondary evidence of that primary 
evidence can be in no better position. ( Shadi 
LaU C . J . and Harrison , /.) Muhammad Ayub 
v. Rahim Baksh. 3 Lah. 282 : (1922) Lah. 401. 

[On Appeal from 66 I,C. 153 ; (1922) Lah 354 ] 

-Ss. 54 and 55 — Mandatory injunction — 

Roots of tree penetrating neighbour’s land— 
Obligation of owner of tree, bee (1921) Dig. 
Col. 1022. Bhudeb Mookerjee v. Kalachand 
Mallik. 66 1. C. 536. 

* S. 62— Provision of Stamp Act self 

contained as regards penalties for unstamped 
receipts — Prosecution improper — Absence of 
mensrea. See (1921) Dig. Col. 1024 Nemai 
Charan SahU v , Emperor 64 I. C 286 

—Art, 33 —Gift deed — Valuation not 
given— Poxeer fo asoertain — Value of property 
—Stamp duly payable . 


SUCCESSION ACT (1805), S. 57- 

Where a gift deed contains no statement as to 
the value of the property gifted, the instrument as it 
stood does not require any stamp under the Stamp 
Act, and the Collector has no authority to investi- 
gate the value of the property with a view to 
impound the instrument and cause it to be 
stamped with reference to the value so as- 
certained. ( Piggoit , Gobul Prasad and Lindsay , 
]}.) Mahomed Muzaffar Ali In the matter 
of , 44 A. 339 : L. R. 3 A. 89 : 20 A. L J. 161 : 

(1922) All. 82 : 65 I, C. 811. 

Art. 47 — Policy of sea insurance — 

Piotection note — Want of stamp— Admissibility 
in evidence. 

A document alleged to be a sea-policy was 
given by defendants to plaintiffs and zt was in 
these terms — *' Given in writing by the under- 
signed persons. To wit ‘.that we accepted the 
liability on goods shipped from the port of 
Muscat m the boat J for Bombay That Lability 
is to exist up to the time the said goods have 
been discharged on the Bombay bunder having 
passed any intermediate ports. The insurance 
is accepted in accordance with the usage of 
English policies without damage. The amount 
is to be paid withm six months from the date of 
the loss deducting therefiom discount at the rate 
of 20 per cent, through broker. The signatures 
are to be duly affixed to the stamped pakka (i. e.) 
formal policy.’' The document was not stamped. 
The cargo was lost on account of an accident 
In a suit foi damages. Held , that the document in 
question was a policy of sea-insurance within art. 
47 ot the Stamp Act The document rendered 
the executants liable for a fixed sum for the 
insurance of the goods shipped by a particular 
boat and fixed a definite period. Therefore it is 
open to the plaintiffs on payment of the 
necessary penalty, to tender the document in 
evidence. [Shah, A. C r J. and Clump , J.) 
Tricamji Damji and Co v. Virji Kanji. 

24 Bom. L. R. 820 67 I. C. 965. 
STATUTE — Construction— When provisions 
of one section can be used to defeat those of 
another. See T. P. Act, Ss. 60 & 98 

20 A. L J. 476 (P C.) 

See Under Interpretation, 

SUCCESSION ACT (1865), S. 50— Will- Attesta- 
tion — Testatrix a marksman— Only one attesting 
witness — Endorsement of Sub-Registrar that 
execution was admitted— Effect. 

Wnere the writer of a will affixed only a 
maik by the pen of the scribe, and there was 
only one attesting witness on the day of 
execution, but the next day the Sub-Registrar 
s gned an endorsement stating that the testatrix 
admitted execution before him. 

Held the Sub-Registrar also can be considered 
to be an attestor for tne purposes of S. £0 of the 
Indian Succession Act — Case Law referred to* 
(Dtis and Adamt , JJ.) Sarada Parsad Tbj v . 
Triguna Charan Ray. 1 Tat 300 : (1922) T. 402 

S 57 — Will — Codicil — Revocation — Con- 
duct 

S. 57 of the Succession Act is exhaustive. 30 M* 
359 Ref That section read with S 3 of the 
Hindu Wills Act means that a Hindu will cannot 
be revoked except in the manner mentioned in 
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SUCCESSION ACT (1865), S. 103. 


i SUCCESSION CERTIFICATE ACT. 


S. 57 subject to the proviso contained in S 3 ot 
the Hindu Wills Act A codicil will not be im- 
pliedly revoked merely by the destruction or 
mutilation of the will, and the codicil notwith- 
standing remains ineffectual, unless it appears 
that in revoking the will, the testator intended to 
revoke the codicil as well. No doubt a codicil is 
prima facie dependent on ths will and before the 
passing of the Wills Act it was recognised that a 
a codicil fell to the ground with the will when the 
Will was revoked. Where the will and the 
codicil are so independent of each other that 
either could stand alone, a revocation of the one 
does not operate as a revocation of the other. The 
conduct of the sons could not be accepted as evi- 
dence of the intention of the testator m the matter 
of revocation of the will though no doubt his own 
declaration might under certain circumstances be 
admissible, 8 P. D 169, foil. ( Mookerjec and 
Cuming, JJ ,) Surendra Nath Chatterjee v. 
SHADAS MooKERJEE. 35 C. I, J 488 : 

(1922) Cal. 182 

. Ss. 103 and 250 —Probate— Application 

for— Caveat or— Interest necessary in— Objection 
to validity of bequest . 

A legatee under a will as such has no right 
either to denounce the will or to call for proof of 
in solemn form 17 M 373. to entitle a person to 
it lodge a cave it and contest a will in probate 
proceedings, be must have an interest in the 
property. The mere possibility of his filling a 
a character that could give him an interest in the 
event of intestacy is not sufficient. It is not the 
province of the court on the application for pro- 
bate to go into the question of title with refer- 
ence to the property of whxh the will purported 
to dispose or the validity of such disposition. 18 
B. 749 *, 12 B. 164 4 C, 1 Ref. [Ayling and Od - 
gets, JJ,) Raiamanikam v. Fabrar. 

16 L. W. 455 : (1922) M, W N. 626- 

Ss- 106 and 107 —Parsi will— Construe* 

Hon— Bequest to sou— Son dying a minor— Gift 
over— English rules of construction . 

Held on the construction of the will in the case 
that the bequest in favour of the testator's son 
was rested in interest at the date of the testator’s 
death and it was not diverted by the son's death 
betore attaining majority. 

Per Shah A, C. : The exception to S. 107 of 
the Succession Act would apply even where a 
part of the income is directed to be applied ior 
the benefit of the legatee. 

Per Pratt , J. The exception to S._ 107 of the 
Succession Act goes beyond the English law and 
R is sufficient to bring the case within the excep- 
tion if the direction is to apply so much as may 
be necessary of the income to maintenance. 
{Shah, A C. 7. and Pratt x J 4 Ratanbai Rustamji 
v. CaWASJI Edalii. 24 Bom. L R. 1124. 


-S. 187— Hindu Wills Act , S. 2— Com 


pliance with after suit . 

187 of the Succession Act is made applicable 
Jfe Hpdus by S. 2 of the Hindu Wills Act and so 
toiig as compliance with the section is prior to 
theitlecree,^ f.act that it was after 
tion of tbe >ni(t ; makes no difference. 

with the suit. 




the institu- 
The court 
{Hooker jee 
Pr'amamcb: 

36 O.X, J. 3$. 


S. 311— Scofc. 

Held on the facts, the true construction of the 
will was that the legacies weie intended to be 
given to the legatees as from the testatrix's death 
and to become due at once, but that it was recog- 
nised by the testatrix that they would not m fact 
be paid until the determination of the litigarion 
as the funds would not be available for their 
payment, until then, there was no direction to be 
found that the legacies should not be paid until 
the determination of the litigation though, no 
doubt, it was recognised that they would not be, 
but as the funds were invested and bearing inter* 
est there was no reason for holding that the 
testatrix's intention as expressed in the will was 
that the legatees should not get interest but that 
the interest should accumulate for the sole bene- 
fit ot the residuary legatee. [Schwabe, C 7. Coutts 
Trotter and Kumaraswawt Sastri, JJ ) ZamiN- 
dar of Bhadrachellam v. Sri Raja Venka* 
tadri Appa Rao (1922) Mad. 457 : 

43 M. L. J 486 : 16 L W 369 : 

(1922) M. W. N. 532 : 31 M. L. T. 221 (H. C.) 

-S. 331 —Brahmos, if Hindus — Declara- 
tion under Act 111 of 1872— Effect of 
A person by becoming a Brahmo does not 
necessarily cease to be a Hindu, that is to say, 
something further than mere becoming a Brahmo 
is necessary for a man to cut himself of from 
Hinduism A declaration under Act III of 1872 
is effective only for the purposes of the act 
and does not involve a renunciation of the Hindu 
faith. {Gf eaves, J) Jnanendra Nath Roy/?? 
the goods of . 26 C. W. N. 799. 

S. 331— Burma Laws Act. (XIII of 1898) 

S. 13 — Hindus— Community derived from inter 
marriage between Hindus and Burmese— Kalais 
of Burma Law applicable. See (1921) Dig. Col. 
1027 Ma Yait v. Maung Chit Maung. 

42 M. 1 I. 193 : 1 Bur L. J. 15 : 
30 M. I. T. 126 (P. C.) . 4 U. P. L R. (P. C ) 45 : 

(1922) P C 197 : 66 I C, 609. 

SUCCESSION CERTIFICATE ACT (VII of 1889), 
Ss. 14) 7 and 25 —Will— Application for certify 
i cate — Probate — Nature of proceedings under the 
Act — Decision on question of right 
The words “such a will" tn the concluding 
clause ot S. I Sub S. (4) of the Succession certi- 
ficate Act refer to a will to which either the 
Succession Act or the Hindu wills Act applies, 
18 Bom. 608 and 2 A. L. J, 126 foil. S. 1 (4) of the 
Succession certificate Act does not not preclude 
a person under a will to which neither the 
Succession Act nor the Hindu Wills Act applies* 
The mere fact that he might have applied for a 
probate is not an adequate ground for refusing to 
entertain his application for a success'on certifi- 
cate. 16 Bom 712 foil. 

A Subordinate Judge of the second class invest- 
ed with the functions of a District Court under 
S 26 of the Succession Certificate Act, is compe- 
tent to entertain an application for a succession 
certificate in respect of debts exceeding Rs 5,000. 

Proceedings under the Succession Certificate 
Act are of a summary nature, and the only thing 
which the court is required to decide is whether 
thi applicant has a pnma facie right to collect 
the debts, and the decision of the Court under the 
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SUCCESSION CERTIFICATE ACT, S. 4, 

Act, upon a question of right does not bar the 
trial of the same question in any other proceed 
ing between the same parties, ( Shadi Lai C. /.) 
Rattan Singed v, Ch^ndhri R*j Singh 

2 Lah, I. J. 578 . 68 I C. 302. 

S. 4— Dower Debt — - Inheritance bv 

mother— Subsequent death of the husband — 
Liability inheiited in specific shares — Claim 
against one of the heirs — ‘Succession certificate if 
necessary. See (1921) Dig. Col 1028 Sfudi J*n 
v. Syed Warts Ale. 64 I C. 1. 

S 4 — Debtor — No obligation to fay 

debt to person without certificate or probate. 

A debtor is not under any legal obligation to 
pay the debt to any representative of the deceased 
creditor who does not produce a certificate, or 
probate or Letters of Administration or some 
authority to collect the debts due to the deceased. 
[Broadwany and Abdul Qadir , JJ ) Thakar 
Das v. The Firm of Bashi Mal Kishen Chand. 

64 I C. 385. 

— -S. 4— Joint Hindu family — Suit by son 

for recovery of debts due to his deceased father . 

It is competent to a son in a Mifaksban 
family to sue for recovery of the debts due to his 
deceased undivided father without the production 
of a succession certificate. [Suhi awardy and 
Cuming, JJ) Sital Proshad Poddar v . Kaifut 
Sheikh, 26 0 W N 488 : 65 I C 367 * 

(1922) Cal. 149. 

S 4 — Survivorship — Hindus— Illegi- 
timate son of a shudra — No succession Certifi- 
cate necessary, See Hindu Law, Succession, 

68 I. C. 417 

SUCCESCION PROPERTY PROTECTION ACT (XIX 
of 1841) — Scope of— Succession to large estates — 
Disputes as to — Breach of peace, 

The object of the Curator’s Act (19 of 1841) is 
to protect the property appertaining to large 
estates m case of a dispute as to succession. 
That Act in some respects stands in a similar 
position to S. 145 Cr. P. Code with respect to 
certain specified properties whereas its scope is 
large inasmuch as it embraces all properties 
moveable and immoveable and once for all it 
settles the right to hold possession of the pro- 
perty summarily directing the other disputants to j 
seek their remedy in a proper court. [Jwala 
Prasad » J) Biso Ram v. Emperor. 

(1922) P. 372 : 23 Cr. L. J. 236 ; 66 I. C. 76 

1 — gg. 3 and 5 — Appointment of Curator — 

When justified. 

. To apply the Act XIX of 1841 to any particular 
case it is a condition precedent that the Judgf* 
should find or be satisfied that the appbcant was 
likely to be materially prejudiced it left to the 
ordinary remedy of a regular suit and that the 
application was bona fide Without that finding 
the Court has no jurisdiction to act under the 
Act and itk order is revisible 12 M. 341 Ref 
{KriShnan J) Kothandarama Reddy v Jaga- 
THAMIbal AmmAl. 16 I. W. 924. 

S. 18 — Appeal from * decision of Dt . 

Judge. 


TORT. 

No appeal lies under the provisions of S 18 of 
Act IX ol 18 H agimstthe decision of a Disimt 
Judge. ( Walsh and Stuart, J) Gajadhar v. 
Megha. 44 All. 546 20 A. L. J. 358 : 

(1922) A. 337 •* L. R . 3. A. 652. 

SUITS VALUATION ACT, (VII of 1887) S. 8— 

Valuation for court fees — Suit falling under S* 7 
(4) (c) of the Comt bees Act — Same valuation for 
purposes of jurisdiction, 

U der S 8 ot the Sups Valuation Act the 
valuation for purposes of Comt Fees determines 
the valu ition foi purposes ot jurisdict on abo, 
[Scot t Smith J.) NandanMalp Salig Ram. 

11922) Lah 236 : 661 C. 34. 

| S 8 (14) — Mortgage — Redemption — 

Suit fot — Valuation, 

The amount of the Court-fee to be paid and 
the valuation of a suit for redemption of a mort- 
gage depends on the amount of the mortgage. It 
is an ancillary part of the claim that an account 
should be taken and any amount found due to or 
by om. of the parties should be awarded to the 
party to whom it is due. This does not alter the 
nature of the suit nor increase the value of it. 31 
A 44 foil [Baneijce and Goknl Prasad JJ) 
Cyhiddo Singh v. Jahanjhan Rai. 

L £ 3 A. 630. 

SUMMONS— Issue of— Couit’s duty to enforce 
attendance— Practice, See Practice —Summons. 

(1922) Pat 200 

TORT— Bieach of contract — Procuring of — 
Actionable wrong — Continuing cause of action. 

Where a third party procures a breach of Cont- 
ract of personal service by employing the servant 
himself with knowledge of the subsisting contract 
he commits an actionable wrong and the wrong 
continues so long as the bieach continues. 
( Robinson , C J and Heald J) The Indo-Bukma 
Oil Fields v Burma Oil Company, Ltd 

II L R, R. 26 : 64 I. C 794. 

Cause of action — Death of injured per - 

son — Right of legal representatives 
Where a man dies by the tort of another, his 
heirs have a cause ot action for damages and the 
principle embodied in the Fatal Acc dents Act 
is applicable to cases arising in Berar as a rule of 
equity, justice and good conscience. (Kotval and 
Mocnair , A. J . 0) Rakhmabai v. Dhanraj * 

64 I. C. 311. 

Defamation — Privilege — Statements in 

pleadings— Not absolutely privileged See Penal 
Code, S. 499 65 I. C. 204, 

Defamation — Suit for damages against 

vakil if maintainable — English and Indian taw. 

Where a vakil m the course of bis argument 
described plaintiff as a liar and swindle^ held a 
suit for damges against him was not maintainable 
in law. 

The rule of English law, laid down in Munster 
v Lamb (1883) II Q B. D, 588, as regards 
immunity of Counsel for words uttered in the 
course oi the administration of the law* is alsb 
applicable to India as a principle of justice* 
equity and good conscience. 24 C. W. N. 9 82 
and 10 Mad. 28 followed. {Da$ andf Ajdami^Jf }. 


Y— 64 
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TRANSFER OF PROPERTY ACT, S. 6. 


Jagat Mohan Nath Sahi Deo v. Kalipada 
Ghosh. 1 Fat. 3T1 * (1922) Fat. 85 : 

3 Fat. t T. 276 : (1922) P 104 : 66 X. 0. 861. 

Privilege — Master and pupil— -Inflict* on 

of corporal punishment — -Enforcement of disci- 
pline-justification. See Master and Pupil 

15 L. W, 501. 

— 2' v espass — Essentials of — Use of force — 

Justification, 

Unlawful entry is not an essential element to 
constitute trespass. 

The mere fact that there was a general not.ee 
forbidding tie npass is n^t sufficient to dispense 
with a reqi es to withdraw— Betuie force is used 
a tres^asse** must always be given an oppor 
tunity ot withdrawing peacefully. {Newbonld and 
Panton . Jj ) Kumud Lanta Chakr aiurthy v. 
BigNoLd. 68 I, C. 664 


TRADE MARK — fnjunc.-on agamst limitation- 
points of sim lardy, the proper test. See Sp. Rel. 
Act, S 54. 20 A. I. J 537. 


TRADE NAME— Injunction — Colourable hmta - 
Hon— Test of 

The pri .dole underlying the use of trade- 
names is that a person shall not trade under a 
name so closely resembling ’hat of the plaintiff as 
to be mistaken for it by the publ c In other 
words a person shall not carry on his business in 
such a wav as to represent that his business was 
the business of anothe. person. The question to 
be determined in cases of this descripiiou is 
whether there is such a similar tv between the 
two names as that the one is in j he ordmar 
course of human affairs 1 1 ke * y to be confounded 
with the of'er. It U not uecessiry to prove that 
the defK *n taking the name complained of by 
the Plaintiffs had any fraudulent intent. It is 
enough if the plaintiffs prove t at the act ot the 
defendants in assuming the name compl lined of 
does an injury to the plaintiff s' rights. There is no 
question m such cases of property orinon-pols 
in the name. There is no pronerty in the word 
but at the same time it is fraud on a pers m wh i 
has established a trade and carries »t on under a 
given name that some other nelson assumes the 
same name with a slight alteration in such a way 
as to induce persons to deal with him in he belief 
that they are dealing with the pe«son who has 
gwen a reputation to the name. ( Mulla J.) The 
National Bank of India v. The National 
Bank of Indore. 24 Bom L. R. 1131. 


TRADE USAGE — Evidence of — When can be 
M into vary terms of wr tteo contract — must 
not render contract insensible, inconsistent or 
unreasonable See Contract— Trade Usage. 

26 C. W. N- 354. 


TRANSFER OF PROPERTY ACT (IV of 1882}— 
Applicability. 

Per Kumarasamy Sastry J:— The T. P, Act 
i only to alienation inter vivos and has no 
' " rf* to disposal of property by will. 
Coutts-Trot ter and Kumarasamy 
OF Badrachlam V. Venkat\dri 
43 M. L, J. 486 : 
W pu W. H, 532 : 16 L. W. 369 : 

• « IfcTb'^Pif : (1982) Bad. 457- 



Applicability Gift between Mahomedans 

—Condition restraining transfer— Estate taken by 
donee. See Mahomedan Law— Gift. 

20 A. I, J. 466. 

— Ss. 3 and 58— Immovable property — 
Royalty— Commission— Interest in Immovable 
property— Mat tgage—A ttestation 
Royalty is in reality the price paid for a por- 
t on of tbe soil the payment whereof is distribut- 
ed over ^ a number of jears An interest in a 
royalty is not an interest m immoveable property 
and a mortgage of the interest does not require 
attestation. {Das and Adami , JJ.) Krishna 
Kishore Adhikary v . The Kusunda Nyadi 
Collieries, Ltd. (1922) P 36 : 65 I C. 673. 

S. 3 — Notice — Constructive notice — ■ 

Registration 

The registration of an instrument is construc- 
tive notice of its contents. [Shadi Lal,C.J> and 
Har)i$on,Jf) Mt. Malan v Tara Singh. 

4 1 L. J. 23 : (1922) Lah. 64. 

S. 3 — Notice — Relish ation — Mortgage 

The reg*stration of a mortgagees sufficient 
notice to a subsequent purchaser of the incum- 
brance on the property { Maung Kin J.) Aung 
Kaing Saing v Maung San, I Bur L, J. 204. 

S: 3 — Notice— 'Registration — Effect of. 

Registration does not operate as constructive 
notice and the purchaser from an ostensible owner 
whose title deeds are themselves complete is not 
bound to search the registrat on office to see if 
the original owner may n *t have given a title to 
s mbody else. ( Batten , J . C .) Mt Kastur Bax v 
Baliram, 68 I C. 732. 

S. 5 — Transfer of property— Definition 

no * applicable to Pres , Towns Ins . Act % 

Th defim ion of ** transfei of property” in S. 
5 of the Transfer of Property \ct does not 
apply to transfers contem lated by the Presi- 
dency Towns Insolvency Act. ( Marten , /.) 
Mahomed Hasham & Co. In re. 

24 Bom. I. R. 861. 

S. 6— Service inam— Swasthivachakam 

service in Hindu temple— Liability of inam to be 
attached and sold in execution — Private abenatioa 
of inam— Invalidity of. See Inam, Sebrvice inam 

42 M. L. J. 477. 

S. 6 (a) — Hindu reversioner— Interest 

of— If transferable ; 

It is not competent to a Hindu reversioner to 
relinquish or transfer his interest to any one dur* 
ing the life-time of the widow. If he purports to 
relinquish his interest in favour of the widow, 
her interest is not in any way enlarged. ( Macleod 
C. /, and Coyajee , J). DayaraM Pfemji v. Bech- 
ardas, 24 Bom. Ii. R. 351 : (1922) Bom 437 : 

*67 I. C. $36. 

Ss. 6 (a) and 42 — Hindu reversioner 

— Transfer of interest — Subsequent accrual 
of title— Estoppel feeding the title. See (1921) 
Dig. pot. 1035 Annada Mohan Roy v GoUr 
Mohan Mallik. 65 i. c. 21. 

~S. 6 {a,)— Mother's estate — Right of $on$ 

to share in — If can be relinquished , 
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T. P. ACT (1882), S. 6. 

Semble : The right of sons to get share m the 
mother’s estate is only a spes successions with- 
in the meaning of S. 6 (a) and as sucn cannot be 
relinquished. (Rankin, J.) Shashi Bushan Shaw 
v . Hari Narain Shaw. 48 Cal. 1059 

66 I. C. 705. 

**S. 6 (e)— Applicability —amount in court 

deposit pending suit . 

The income of an estate wkich is the subject 
matter of litigation held in a Bank to the credit of 
the successful I tigant is not prope*ty lahng 
within S, 6 (e) ot the T. P. Act. ( Schwabe C. J 
Coutts Trottea and Rumaraswamy Sastry.jJ.) 
Zemindar of Badkachalam v . Venkktadri 
Appa Rao. 43 M, L J. 486 : 16 L W ^89 : 

(1922) M W. K 532 • 31 M I. T. 221 (H C.) 

(1922) Mad 457 

S. 6 (e) — Meie right to sue— Assignment 

of — Claim for uttasc^t taintd damages — English 
and Indian Law. 

A claim for unascertained damages for breach 
of contract i^not assiguaole, as it is a mere right 
to sue Glegg v Bromley (1913)3 K. B 474 ret 

Where under the terms of a contrac , the 
defendants were to ta^e del very ot certain goods 
from and as a result of their failure to do so the 
goods were auer arbitration resold fora lower 
price brought a suit for the balance, bui 
pending the suit assigned it to the pla ntiff. 

Held, that the suit was not maintainable, as the 
assignment was not ol property with an incidental 
rigat to sue, but ot a mere rig it to sue within the 
meaning of S. 6 (e) oi the T. l\ Act. 

Held , also upon the acts, .he resale was n ,t 
justified under S. 107 of the Contract Act and *. >e 
claim was one for unascertained damages. 

Per Richardson , 7 In England there is no 
definite statutory rule that a bare rignt oi action 
cannot be assigned. There is a siatuiory provision 
making cboses in action assignable which is 
subject to a limitation placed upon it by the 
courts th*t the assignment must not offend t ie 
law of maintenance. In India there is an impera- 
tive statutory rule that a mere right to sue cannot 
he transfer! ed. Nevertheless the results maybe 
in many respects similar. The Indian Legislature 
when it enacted S. 6 (e) of the Transier of Pro- 
perty Act, no doubt had in mind the expressions 
used m the English cases “a bare right of action” 
or *a mere right to litigate.* On the question of 
Construction which arises m India the language 
of Parker * J., m Glegg v. Bromley (1912) 3 K. B. 
is at least a valuable guide* 

Even if it be assumed that the goods were 
properly resold and that the claim assened in the 
plaint and transferred to the plaintiff is a claim 
to an ascertained sum, it would still be for con- 
sideration whether this claim is m the particular 
circumstances a mere right to sue or property 
with an incidental remedy for its recovery within 
the meaning of Parker, J , in Glegg* s case (1912) 
3 K. B. 474. (Sanderson, C.J . and Richardson , 7.) 
Jew an Ram v . Rat an Chand Kissen Chand. 

26 C. W. N. 285 

— — S. 0cl. (e)— Right to sue — Contribution 
~~Right to-* Assignment* 


T. P. ACT (1882), S 14, 

A right to contribution is not a mere right to 
sue for damages and is as-ignable. ( Kumara - 
swami Sastn 7.) G Ramaswami Iyer v. Deiva- 
sigamani Pillai, 43 M, I*. J: 129 : 

(191*2) M. W. N\ 442 : 16 L W. 282 ; 

31 M. L. T. 156 (H. C.) : (1922) Mad. 397. 

— 1 ' - 'S. 10 — Condition Biestraining alienation 
— Sale with agreement that vendee must not 
sell to any one but the vendor or his heirs for a 
fixed price —Agreement void. See (1921) Dig Col 
i036. Dol Singh v. Khub Chand. 64 I. C. 408. 

Ss, 10 and 11 — Restraint on ahenatton — 

Time uncertain — Legality. 

The word absolutely m S, 10 of the T. P. Act 
must be read with some qual'ficaion A re&tiamt 
on ahenabon absolute in its terms but limited to 
last foi a period ot uncertain duration is invalid 
under S 10 of the T. P Act 14 C. L J. 303 ; 
43 i. 165 Relied on (DnueU and Lyle A J. C) 
Kuar Nageshar Shai v Kuar Mata Prasae, 

25 0. C. 189 : 9 0. L. J. 235 : 

(1922) Oudh 236. 

Ss 14 and 54 — Contract for the sale 

of land— Conti act for pie-emptton—Rule against 
per pet miles. 

Although contracts for the sale of land which 
can be snecully enforced immediately or con- 
tract creating a right of pre-emption which 
cannot be specially enforced until the proper 
occasion arises in the future do not according to 
the law in India create an interest in land either 
equ* table or executoiy, they do cieate rights 
which are capable of being enforced with regard 
to the land m certain circumstances against third 
parties and to that extent tney are not ordinarily 
personal contracts and stand m a category by 
themselves Tne principle which underlies the 
rule ot perpetuities apphas to this class of con 4 
tracts. The law in England and in India is subs 4 
tamualiy the same with regard to the enforce- 
ment of conu acts in respc:t of lands. The only 
difference is that in England the owner of the 
equitable interest is considered as the owner of 
the property contracted to be con v- ^ed* But no 
sucb result Can follow from a contract creating 
an executory interest It such a con t act pm ports 
l o do by indirect means wbat the law foibids to 
be done directly it is void and the punciple is the 
same in India as in England* Under Hindu 
law, neither equitable interests nor executory 
interests in immovable property are recognised* 

Per Kanga * 7. A contract with regard to land 
whicu is calculated to defeat the rule against 
perpetuities which is one of public policy is void 
under S. 23 of the Contract Act 41 B. 438, 38 M* 
U4; 24 M 449* 25 C W. N. 901 Ref* ( Macleod , 
C. 7 and Kanga * 7,) Dinkar Rao Ganpatrao 
v NarayaN* 24 Bom. L. R. 449 ; 

(1922) Bom 84. 

S. 14— Rule against perpetuities— Lessor 

and lessee — Right of pre-emption to lessen — Per- 
manent lease — Contract to convey land. 

Where on the creation of a permanent lease the 
lessee convenants that if he or his representatives 
intend to transfer the whole or a portion of the 
leasehold interest, the transfer would be made in 
favour of the lessors for proper price or to third, 
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parties only with the pei mission of the lessor and 
that any transfer in contravention of this cove 
nant would be invalid. Held . that the covenant 
is void as offending the rule against perpetui- 
ties and theiefore -not binding on the lessee, 
{Woodroffe and Ghosc , JJ ) Swarna Kumak 
Ghosh v Pr^hlad Chandra Sarkhel. 

sec W N. 874 * (1922) Cal 474 . 

67 I. C. 719, 

— S. 14 — Hide against pet petuities — 

Personal covenant— Covenant for pre-emption— 
unlimited in point of time . 

A covenant for pre-emption unlimited in point 
of time is void as offending the rule against 
perpetuities. Therefore an agreement among the 
members oi a famdy that in case one of them 
had to sell his portion of the family property he 
would offer it for sale in the first instance to the 
other members cannot be specifically enforced. 
25 C, W. N 901 , 38 M 114 ;5 C W. N. 343 
Ref. {N. R Chatter] a and Cuming , JJ.) Rash 
Behari Ganguly v Shabharanjan Sakhddar. I 

64 I. C 1001 


T, P ACT, (1882) S. 41 

with the consent, express or implied, of the real 
proprietor witlun the meaning of S. 41 of the T. 
P. Act, The entry of the name of the manager 
m the municipal house tax register on his own 
application was only made for the purpose of 
assessment and collection of bouse-tax and was 
not intended for registering title. Such an emry 
’S not always enough to induce a person to thmk 
that the person whose name was entered was the 
proprietor and a right to sell the propet ty which 
was entered m his name. 12 A L. J 411 ; 19 C. 
W, N. 1055; 23 A 442 Ref. [Stuart and Knhatya 
Lai JJ ) Mahomed Sulaiman v. Sakina Bibi. 

20 A. L J. 654 : 44 All. 674 : 

(1922) All. 392 • I. R 3 A. 509. 

. ~s 41 Ostensible owner— Transfer of 
title . J 

The transferee from an ostensible owner has 
to plead and prove that he took reasonable ea»e 
to ascertain that his vendor had power to make 
the tiansfer and that he took the sale deed in 
good faith and for consideration. ( Batten J. C 
Mt Kastur Bai v Baliram. 08 I. C, 732 . 


— * S. 35 — Election — Donor making a gift j 

beyond his powers —Subsequent execution of will ; 
by donee — Recital of gift— Devisee, if precluded 
from contesting the will, See (1921) Dig. Col i 
1038 Ramayya r. Mahalakshmi 

42 X. L, J. 583 : (1922) Mad. 357: I 
64 I. C 481 

S. 36 — Landlord and tenant — * Rent — 

Apportionment . 

Where an assignee from a tenant of bis interest 
subsequently gets an assigment oi the interest of 
the landlord, the assignor oi the landlord’s interest 
is entitled to the rents accrued up to the date oi 
the assignment on the punci pie of S. 36 of the 
T P. Act from the assignee. (A\ R. Chatterjee , 
and Panton , //.) Bikram Kumar Bose v. Mohit 
Krishna Kundu. 64 I. C. 178 

S. 36 — Mortgage — Deposit for redemp 

ttOn— Profits— Date from which claim begins. 

Pronl the day of the deposit to redeem a mort- 
gage the property is transferred to the mortgagor . 
and under S, 37 of the T P. Act mortgagor is 
entitled to the collections made there* or. ( Gokul 
Prasad , J.) Lala Ganga Ram v t Mewa Ram 

(1922) All. 275. ! 


' 1 S. 40 — Judicial sales — Title — 

in notice— Effect. 

Judicial sales would be robbed of all their 
security if vague references to antcedent cont- 
racts could be held to invalidate the beer’s title. 
(Lord Dunedin t J 4 NUR Mahomed Perbhoy v, 
Dinshaw Hokmasji. (1922) P. C. 393 

JT S. 41— Ostensible owner— Duty of frans- 

feree^-Reasonable enquiry into transferor's 
title. See (1921) Dig Col. 1039 Ballu Mal v . 
Ram Kishun. 64 i. c. 14. 

~-r^— *S. 41— Ostensible owner — Manager of 
P r ?P?*l&fhmng owner's absence— Entry of m ana- 

Tty la * re 2 isUr ~ E # ecl of— 

^rhepossesyw^ a matter cannot bs treated 

ownership 


; o. <±x~ rurcnase oj properly benami by 

; husband in the name of his wife-Rights of decree 
holdei against the husbana pul chasing such pro - 
j perty- Mortgagee ft om widow- Bona6de ttansferee 
[ for value. 

j Where a husband purchased property in the name 
of his wife and held her out to be the true owner 
of the sa-d pioperty, a purchaser of the property 
in execution of a decree against the husband is 
estopped from denying the rights of a mort- 
gagee from the wife who took the mortgage m 
good faith and without notice of the benami 
character of the wile's title. The purchaser m 
execution of the decree against the husband is his 
svuccessor-in-i nterest and is affected by the same 
estoppel as would affect the husband under S. 41 
of the T, P. Act (Chatterjee and Cuming, JJ ) 
Annoda Mohan Roy ChowdHury v . Nilphamari 
Loan Office, Ltd, 26 C W. N. 436 : 

65 I. C. 245" 

— S. 41 —Representation-Mistake -Effect 

of 

S. 41 of the T.P. Act, litre S. 115 of the Evi- 
dence Act applies to a case where the person 
sought to be estopped has acted under a mistake 
of fact. 20 Cal 296 rel. (Halh fax, A J C) Ram^ 
Prasad v> Imaratbai. 18 N 1, r 27 ; 

(1922) Rag. 79 : 65 £ 0. 477. 

.. S 41 Transfer by ostensible owner — 
Silence — Estoppel — Judgment , 

Where one man allows another to hold himself 
out as the owner of an es-ate, and a third person 
purchases it for value from tue apparent owner in 
the belief that he »s the real ownei the man who 
-o allows the other to hold himself but shall not 
be permitted to recover upon his secret title, 
unless he can overthrow that of the purchaser by 
showing eitier that he bad direct not ce or some- 
thing which amounts to constructive notice of the 
real title or that there existed circumstances 
which ought to have put him upon an enquiry 
that, if prosecuted would have Jed to a discovery 
of it. The circumstances which would prompt 
enquiry might be infinitely varied but it might 
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be said that thay must be of such specific charac- 
ter that the court could place its finger on them 
and say that upon such Jacts some particular 
enquiry ought to have been made. It is not 
enough to assert generally that enquiries should 
made or that a prudent man would make inquires. 
Some specific circumstance should be pointed out 
as the starting point of an inquiry which might be 
expected to lead to some result Tnese principles 
apply to the case of sales as well as mortgages 
11 B L R, 46 19 W R. 292 ; 26 A 490 Rel. 

One who culpably stands by and allows another 
to hold himself out to the world as the owner of 
property and thereby sell it to a bona fide purcha* 
ser cannot afterward* assert his title against the 
latter It may be difficult on the concrete iacts 
of a particular case to determine what standing 
by is culpable It is the duty of a man who 
knows that anothei is relying on a document 
bearing a counterfeit ot his signature to give 
notice of the forgery without delay 6 A C 82 1904 
A. C. 806 (1893) 1 Ch 736 Rel (Mookerjce and 
Cuming JJ.) Baidva Nath Dutt v, Alefian 
BiBI. * . 36 C. L. J. 9. 

S. 43 — Applicability of — Estoppel when 

at ises — Ertuneoits representation . 

Before advantage can be taken of S. 4 1 of the T, 
P. Act it must be shown that there was an errone 
ous representation and whether there was such 
represantation or not is a question of fact (New 
bonldand Fanton , JJ ) Srimvti Sahadamoyi Dasi 
v. Atul Chandra Roy. 68 I C. 203 

— S, 43 — - Mortgage of an enfranchised 

inam- Subsequent enfranchisement — Acquisition 
of title See (1921) Dig. Col 1040 Sontyana- 

GOPALA-Da £U V. lNAPUTALAPULA RaNI. 

64 I. C 328. 

S, 43 — Mortgage without lawful right — 

Subsequent acquisition of title— Estop pci. 

Where a person mortgages property as having 
a right to do so but in fact without any title and 
subsequently acquires title as to a portion ot 
the property he must mane good his representa- 
tion to the extent ot the pioperty which has come 
to his hands. (Couth and Ross JJ) Kamla 
Prasad v- Nattuni Narayan Singh 

(1922) Pat. 136 : 3 Pat. I.T. 401 ; 66 I.C 149 : 

(1922) P. 347. 

— — 43 — Transfer by ostensible owner — 

Alienee — Rights of — Notice of defect in title — 
Effect of . 

It is a rule of law that m Older to allow the real 
owner of property to recover from an alienee the 
property taken fiom a person allowed by the real 
owner to hold himself that as the owner, he must 
prove either direct or constructive notice of the 
title or the existence of circumstances which ought 
to have put the purchasers on an enquiry which 
if prosecuted would'have led to a discovery of 
the real title. (Pndeaux, A , /. C.) Lal Singh v. 
Paras Ram. (1922) Nag. 226 • 

68 I. C. 332. 

* S. 49 —Mortgage —Mill and machinery 

—Insurance against fire-- Loss— Rights of mort 
gagee against insurer, see Insurance 

1 Bur. I. J. 28. 


I T P. ACT (18821, S 52. 

S. 50 — Landlord and tenant — Assign- 
ment by landlord — Payment of rent in advance 
after assignment — Discharge of tenant. See 
11921) Dig. Col. 1040 Ram Lal Marwari v. 
Maodeo Marwari. 3 Pat. L T. 128 : 

(1922) P. 339. 

S. 51 — Hindu widow — - Alienation — « 

Absence of necessity— Alienee' s right to improve- 
ments. 

An alienee from a Hindu widow has to make 
enquiries as to whether there was any necessity 
for the alienation and in the absence of same 
cannot be taken to have believed in good faith 
that he was absolutely entitled to the property, in 
order to claim compensation for improvements 
under S. 51 T. P. Act (Lindsay and Kanhatya 
Laf JJ,) H ans Raju v Mt Somni. 

44 A. 665 : 1 R. 3 A 402 : 20 A L J. 524 : 
4 TJ F. L. R (A) 118 : (1922) A. 194 : 67 I. C, 314. 

S. §2 — Applicability of — Execution sale 

— Revenue sale . 

The strong weight of authority, though not the 
express language of the section, is in favour of 
the view that the doctrine of lis pendens apphes 
to execution sales as well as sales for non pay- 
ment of government revenue. 26 Cal. 966 foil. 
(Das and Adami ,) Mathura Prasad Sahu v . 
Dasai Sahu. 3 Pat. L T. 296 : 65 I. C, 325 *: 

1 Pat. 287 : (1922) P, 542. 

S, 52 — Administration suit — Title to 

proporty. 

Speaking generally the doctrine of lispendens 
does not apply to administration suits. If in such 
a suit a particular partition of the estate is sough- 
to be affected in a particular way, the doctrine 
would apply ( Robinson . C. J and Heald , /.) A. 
L. A. R. Firm v Maung Thive. 1 Bur. I. J. 133* 

S. 52 — Contentious suit — Compromise 

decree— Effect of. See (1921) Dig Col. 1041 
Bharat Ramanuj Das Mahanta v. Srenath 
Chundra Sahoo. (1922) Cal, 388 : 66 I. C 273 t 

S 52 — Doctiine of , if applicable to in- 
voluntary transfer. 

The doctrine of lispendens applies to involun- 
tary transfers also. 25 C. 179, 266 : 966 : 15 C, 94 : 
15 C. 756 Rel. ( Hallifax , Kolval and Moth A J . C.) 
jogkshwar v. Motl > 66 I* C. 631. 

S. 52 — Doctrine of — Notice, if essential 

—Movables. See (1921) Dig Col 1041 Bharat 
Ramanuja Das Marant v. Sarat Kamini Dosi. 

(1922) Cal 358 : 66 I- C. 273. 

S. 52— Lease for agricultural purposes 

The letting out of land for cultivation is not a 
transfer covered by S, 52 of the T, P, Act 
(. Hopkins S. M.) Mathura v, Badri. 

L, R 3 A 108 (Rev.) 

Ss. 52 and 69 —Suttfar redemption- -Sale 

under powef reserved in the mortgage. 

The doctrine embodied in S. 52 of the T. P. Act 
has no application whatever to a mortgagor who 
has given under that mortgage an express power 
of sale and he cannot by starting a suit for re- 
demption derogate from that which he in t express 
terms conferred on the mortgagee. As aSsigne# 
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fiom the mortgagee is entitled to exercise the 
power of sale. {Coutts Trotter and Ramesam, JJ ./ 
Ramakrishna Mudali v. The Of*igial Assignee 
of Madras, 45 Mad. 774 : 16 L W t 133 . 

(1922) M. W. N, 447 : 43 BE L. J. 566 : 

(1922) Mad. 390. 

S. 52 — Mortgage deciee — Execution 

sale of property under money decree — Effect of , 
Where after a mortgage decree had been 
passed and before its execution, the mortgaged 
property was sold in execution of a money 
decree and purchased bv the decree holder and 
subsequently the holder of the mortgage decree 
executed it and purchased the property, held 
that the sale m execution of the mortgage decree 
would prevail over the sale in execution of the 
money decree. The purchaser of the property 
under the money decree having purchased it 
while the mortgage decree was m existence must 
ba taken to have purchased it subject to the 
moitgage charge. [Miller, C,J. and Ad ami, J.) 
Chaman Lal v Kamaruddin Mian, 

3 Pat. It. T 757 : 67 I. 0. 262. 

S 52 — Pre eruption suit — Declarator} 

decree affecting sale — Effect on pi lor suit. See 
Lis Pendens. 3 lah. 264. 

— S. 52 — Suit for specific performance — 

Alienation pending deciee — Title — Effect of 
decree in suit. See Lis Pendens, 49 Cal 495 

S. 53— Fraudulent transfer — Fraud 

completed— Right to recover the property . 

Where a fraudulent transfer has been effected 
and the fraud has been carried out, the Court 
will not assist the party to a fraud to obtam pos- 
session of the property nor would they assist him 
to succeed by preventing the other patty to the 
fraud from showing the true nature of the tran- 
saction. 18 Bom. 372, 5 Bur. L. T 156, 35 Cal. 
551, 31 Bom 405, 38 Bom 10 ref ( Robinson , C, 
/ and Beald J.) Maung Tin v. Ma Mai Myint 
11 L. B. R. 83 : 65 I. C. 459. 

S 53— -Fraudulent transfer — Fraud 

carried out— Position of parties 
The law as to the rights and the duty of the 
Court to interfere between parties guilty of a 
fraud is clear. If a sale has been executed with 
the object of defeating creditors and that fraud 
has been carried into effect to any material extent, 
the Courts will not aid either party to take ad 
vantage of his fraud but will let the estate lie 
where it falls. But where the fraud has not been 
carried out, when not bing has been done under 
it, the Courts will aid the vendor to retain poss 
ession of the property and will not allow the 
vendee to iake it, that is to effectuate the fraud 
to which he is a party. ( Robinson , CJ. and Duck- 
worth, /.) Maung Po Zu v . Maung Po Kwa. 

11 B, B. B. 323 : 65 I. C. 322. 

; — r* 8 53 — Fraudulent transfer — Intention 

to defeat or delay a editors — Proof 

K sates a permanent lease at 
object of defrauding the 
i voidable even though the 
■ share the intention to de- 
- Kanhatya Lal, JJ,\ Amina 
;'*■ 20A.L. J. 731: 

„„ ^ (A) 209. 


T. P. ACT (1882), S 54, 

— S. 53 — Fraudulent transfer — Intention 

to deft aud—rNol carried out — Effect of. 

Where a party admits that he has made a 
fictitious transfer o) his property to another 
with a view to effect a fraud but asks to have his 
act undone, ihe court would refuse relief and 
would leave the pat ties to the consequences of 
their misconduct, dismissing the claim when the 
suit was brought by the real owner to get back 
possession of his property and refusing to listen 
to the defence when he set it up in opposition to 
the person whom he had inves f ed with the legal 
title. Upon this rule has been engrafted the dis- 
tinction that although where the intended fraud 
has been carried into effect, the court will not 
assist the true owner, yet if he has not defrauded 
any one, and the purpose for which the assign- 
ment was made has not been carried into exe- 
cution, the mere intention to effect an illegal 
object does not deprive the assignor of his right 
to recover the property from the assignee who 
has given no consideration for it. 35 C. 551 ; 33 
C. 967 ; 18 C. L J. 616 ; 22 C L. J. 197 Rel. 
{Mookerjee and Chotzner , JJ.) , Ohirendra 
Kumar Bose v. Chandra Kanta Roy 

36 C. L. J. 82 : 68 I, C 648. 

S 53— Plaint in suit to set aside deed of 

settlement by a judgment debtor — Not a step in 
aid of execution. See Limitation Act, Art. 182 
(5). 42 M. L. J 303. 

— g, 53 — Voidable transfer — Avoidance 

by cteditor — Proof of— Execution ptoceedings. 

A transfer in fraud ot creditors is voidable at 
their option Where a creditor attaches in exe- 
cution the property so transferred that is a suffi- 
cient exercise of the option to avoid the transac- 
tion. ( Contis and Das x JJ ) NauRatan Lal v. 
Mrs. Margaret Anne Stephen. 

3 Pat. L. T, 613 : 68 I C, 369. 

S. 54— Contract for pre-emption or re- 
sale — Offends rule against perpetuities if no time 
fixed See T. P. Act, Ss. 14 and 54 

24 Bom. L. R. 449. 

S. 54— Contract of sale - Delivery of 

po ssess ion — Ejectmen t — Defence 

A person in possession of property under a 
contract of sale but without a registered sale deed 
can resist a suit in ejectment by the owner or any 
person claiming under him under subsequent 
title, ( Robinson , CJ and Duckworth , /.) $AN~ 
thayi Ammal v. M. K, Mahomed. 

11 L. B. R. 94 :65 I. 0. 405. 

S, 54 — Contract for the sate of land — 

Law before the T. P. Act. 

Prior to the T. P. Act, 1882. a contract for the 
sale of immoveable property created an equitable 
interest m the land and made the purchaser the 
owner in equity. Consequently a contract or 
covenant for pre-emption in such a sale was 
void as infringing the rule against perpetuities. 

Obiter : The result would be the same under 
the T. P. Act though a contract for sale does not 
create an interest in immoveable property. 
{Macleod, C. J , and Kanga, J) Dinkarrao Gan- 
patrao v, Narayan. 24 Bom. B R. 449 : 

(1922) Bom, 84, 
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Ss 54 and 55 —Contract for sale— Trans- 
fer of possession — Effect of 

Where a person enters into possession of 
immoveable property belonging to another under 
an agreement that he was to appropriate the ient, j 
and profits of the property in lieu of interest on I 
money advanced by him, such an agreement does 
not create any interest in immoveable property 1 
in favour of the person so entering into possession 
and he could not resist a claim for possession by, 
the owner or his transferee 29 M. 336 ; 8 I. C. 1089: 
8L BR. 553 foil ( Robinson , CJ . and Macgregor , 
J.) MaUNg Po Ngwe v Yacoob Ally 

1 Bur. L. J 33 . (1922) L B. 25 67 I. C. 652. 

S. 54 — Contract for sale — Vendee m 

possession of property — No registered sale deed 
— ■ Payment of purchase money — Suit by vendor 
for possession — Defence. 

Where a person agrees to sell his property to 
another who is already in possession and who has 
pa'd the purchase money but there is no register- 
ed deed of sale, the vendee can successfully resist 
a suit by the^ vendor to recover possession of the 
property, although the time has passed withm 
which the vendee could have sued to get a sale- 
deed, {Macleod,C J and Shah, J) Venkatesh 
Damodar Mokashi v. Mallappa Bhimappa 
Chikkalki- 46 Bom. 722 24 Bom. I. R. 242 . 

(1922) Bom 9 * 66 I. C. 868 

>S. 54 — Sale — Completion of Sale-deed — 

Non-registration — Effect of — Specific yeifor- 
mance. 

A mere agreement to sell does not require 
registrat'on b it if a document is a sale-deed the 
mere want of legistration will not make it 
anything less than a sale-deed Where the sale- 
deed is unregistered the vendee cannot relv upon 
it as evidence even in a suit for specific perfor- 
mance {Chevis and Abdul Raoof , Jh) Mussaw- 
mat Parme>hri Devi v. Autar Singh. 

4 IT. P. L. R. (I) 59 

* S 54 — Sale deed — Registration — Agree- 

ment to reconvey not registered— Inadmissible in 
evidence, See (1921) Dig. Col. 1046 Bala 
Khandapa Vazirde v. Sadashiv Hari Chivate. 

64 I. C, 294. 

Ss, 54 and 129— 'Sale — Price— Dower — 

Mahomedan law— Transfer of property in lieu of 
dower. 

A transfer of immovable property in lieu of 
dower amounts to a sale and can only be effected 
by a registered document under S. 54, T. P. Act. 
When it is not so effected, the transaction conveys 
no title to the transferee. ( Kotwal , A. J . C.) 
Fahmid-Un^Nissa v Hiralal. 

64 I. C. 126. 

Ss. 54 and 107 — Transfer of property — 

Agreement for — Delivery of possession — Effect of. 

When in persuance of an agreement to transfer 
property the intended transferee has taken pos 
session, though the requiste legal documents have 
not been executed and registered, the position is 
the same as if the documents had been executed, 
subject to the proviso that specific performance 
can be obtained between parties to the agreement 
in, the same Court and at the same time as the sub- 
sequent legal question falls to be determined, 21 


T. P. ACT (1882) S. 55. 

Ch D. 9 : (1892) 2 QB. 255 31 C. L. J 75 Rel. on 
(Mookerfee and Cuming, JJ.) GajeNdra Nath 
Dey v. Moulvi Ashraf Hossain. 36 C L. J. 48 : 

27 C. W. N 159. 

S. 54 118 and 123 — Transfer of immove- 
able property worth mot e than /?$. ]Q0 — Future 
maintenance — Provision for — Writing and re- 
gistration. 

A transfer of land of the value of more than 
Rs. 100 by a husband to bis wife to be enjoyed by 
the latter during her lifetime in discharge of her 
claim to fixture maintenance can be made with- 
out writing, The expression “ puce ” in S. 54 
of the T P. Act means money. Such money need 
not necessarily ba handed over in currrent coin 
at the time but includes money which might be 
already due or might be payable in the future 
[Schwabe, C, J. Coutts Trotter and Kumara - 
sivamt Sastri , JJ m ) Madam Pillai v. Badrakali 
Ammal 45 Mad 612 . 42 M. L, J. 410 : 

15 L. W. 464 30 M. I. T. 274: 

(1922) U W, N. 345 . (1922) Mad 311 : 

68 I. C 687 (F. B.) 

-Ss. 54 and 134 — Transfer of a mortgage 

debt - Registration See (1921) Dig Col 1047. 
Official Receiver, Trichinopoly v Laksh- 
maN Aiyar. 68 I. C. 752. 

S. 54 — Unregistered sale — Property 

worth less than 100 rupees— Delivery of posses- 
sion— Effect of. 

Under section 54 of the Transfer of Property 
Act, an unregistered sale deed followed by deli - 
very of possession is effective to pass title where 
the property conveyed is worth less than 100 
r upees. As the document purporting to be a 
sale is not one for the validity of which registra- 
tion was a requisite, »t could be treated as an 
agreement to sell even if it did not operate to 
create title undei section 54 of the T. P, Act. 5 
B 143 ,8C.P. L.R 1 foil. (Mitrax A. J C.) 
Harlal Sa v . Bapq. 18 K. L R. 8 : 

(1922) Nag. 58, 

S. 55 — Agreement to sell — Co sharer — 

Right to get a conveyance. 

Where a co-sharer in certain property has 
agreed to sell certain property it is open to the 
vendee to insist on his executing a conveyance of 
such interest as he has in the property at least in 
cases where it is not proved that the co-shafer 
has no sort of a title to the property { Stuart , 7 
Sakto) Mal v . Gopal Chand (1922) All. 439 : 

4 U. P. L, R. (A) 5 : 66 I. C. 313. 

— S. 55 — Vendor and purchaser — Duty of 

vendor to convey title free from reasonable doubt 
— Breach — Damages . 

Knowledge of the purchaser as to the defects 
in the title of the vendor does not deprive him 
of his right to recover damages, and the manager 
of a joint Hindu family who has agreed to sell 
immovable property belonging to himself and 
the minor members of the family, is personally 
liable for failure to perform the contract when it 
is found that it is not binding on the minors. 
The vendee is entitled to a refund of the earnest 
money paid by him (Broadway and Abdul 
Qadir t JJ.) Lachhman Das v. Jowahir Singh. 

44 P, I. B. (1922), 
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X. P. ACT (1882) S 55. 


“ ~~ S 55 (l)(a) and (2) — Covenant for title— 

Contract to the conti ajy— Auction sale— Noti- 
fication of conditions of sale . 

Where the conditions of an auction sale 
were duly printed and published and the would 
be purchasers were distinctly told to satisfy 
themselves as to the nature of the prooerty sold 
there is a '‘Contract to the contrary” and the 
principles of S. 55 of the T. P. Act regarding the 
existence of an implied covenant do not apply. 
If after the purchase it turns out that the pro- 
perty was subject to incumbrances, the doctrine 
of caveat emptor applies to the case. ( Broadway 
and Abdul Qadir, JJ.) Mt. Juglo v t Abdul 
Sxlau. 65 X. c. 734. 


T. P ACT (1382} S. 58, 


~ — s. 55 (x) ci. (£)) — s ale of land^Duiy to 
execute and deliver proper conveyance — Delivery 
of ineffectual conveyance— Effect of . * ' 

On a sale of land it is the duty of the seller to 
execute and deliver a valid conveyance to the 
and ^ *°. r an ^ reas0I L he executes an in- 
effective or invalid conveyance he has no answer 
to a suit for specific performance for the agree 
ment to sell and for the execution of a legal and 
binding sale deed 6 Mad 641 diss, 20 Mad. 19 
20 Mad. 250, 12 C L. J. 454 ref. ' Robinson , C. J 
ana Duckworth , J.) Santfuyi Ammal v M. K. 
Mahomed. 11 L B R. 94 • 65 I. C 405 

7 • S. 55 (I) (gr) — Encumbrance — Vendee 

paying of— Effect. 

Where the vendor intended to sell and the 
vendee intended to buy a thing different from 
what, as a matter of fact, was sold and bought, 
under S. 55 (1) (g) it is the duty of the vendor to 
pay off all encumbrances unless the vendee 
had agreed to do so. If as a matter of fact, an 
encumbrance which ought to have been paid off 
by the vendor under S 55 of the Transfer of Pro 
perty Act was paid off by the vendee, under the 
provisions of S. 69 of the Contract Act, the vendor 
y°5 d JS$ hable to repa y* * 1922 > P C. 176 , 6 Bom. 
y; 8 f n : 30 T? AI1 r . 172 followed. {Walish, and 
Ryves JJ.) Ram Gopal v. -Thakur Bakhtawar 
MNGtt ' (1922) All. 50 8 

7™ ^ W (g) (2 ) — Sale of property free 

from incumbrances— Moneys Paid to discharge 

repaid ° Y aVoici execuiion sale— Right to be 

Where properties are sold free from incum“ 
trances and the purchaser pays off mortgages on 
pays - ?* decrees obtained on those 
ctaser S thA« S eBtltled to a refuild fr om the pur 
tfcfe* H 0 ”?,?” 1 bv him to clear his 

Wte. Lord Buckmaster ) NathU Khan v. Thakur 
Burtonath Singh. 26 C. w. N, 514 : 

« M X. J. 444 U-j P. c. 82 : 20 A. X. J. 301 • 

. S 671 : 15 W. 635 . 

U922) M. W. K. 323 : 35 C. X J 417 ’ 

‘ (1922) P. C. 176 :66 1. C. 107 (P. C. : 

58 (*) W and (5) (b)- Unpaid purchase 
oralll* Porchaser taking possession of 

KmTuin s t0 Increst. See (1921) 
Bala -> 1 v • Mahadeo 
Joe, • Bom. 195 ; (1982) Bom 186 . 

; ../i ,• 941. C. 492. 


- — s 58 - Mortgage— Const) action— Simile 

or usufi actuary—! ests of— Intel at— Chat ge on 
vi 0 pei ty. ° 

Under a mortgage deed the mmtgage was to 
£ e “J. Possession of the mortgaged properties and 
to set off the rents and profits towards interest 
and if any pertion cf the interest was unpaid 
the mortgagee Hugh recover the interest month 
after month irom the mortgagor. The mortgagors 
were to redeem the property on payment of the 
principal money. Held that tb e mortgage was 
neither a simple nor usufructuary mortgage and 
that the interest was not a charge on the morteae- 
ed Property 2 A. 5.47 ; 33 A 107 Ref. (Schwabe 
C J. and Wallace , /.) Nammalwar Chetty v. 
Krishnaswami Chetty- 16 1 w. 743, 


Ss 58 and 100 —Lease — Security of pro - 
tvtyfor rent— Mortgage or charge— Disinction 
w Where a lease deed in addition to making the 
lessee personally liable for rent made clrtain 
property the security for the same and restrained 
the lessee from alienating such property so long 
as the rent remained unpaid Held, .the transac- 
non did not amount to a m3rtgage * 

The broad distinction between a mortgage and 
a charge is that whereas the latter only gives a 
right to payment out of a particular fund or pro- 
perty without transferring that iund or property 
a mortgage is m essence a transfer of an interest 
in specific immovable property. The line of 
distinction ls clear m England, but is not so well 
marked m India. [Das and Adam , JJ ) Shiva 
Prasad Singh v. Beni Madh\b Chowdhury 

1 Pat. 387 


— --S. 58— Mortgage — Delivery of possession 
of land as security for money— Absence of writing 
or regisb ahow— Rghts of parties . 

Where a person delivers possesion of land to 
secure tbe payment 0 f a debt but there is no 
writing or registration in evidence on the tran- 
saction, it is not a mortgage, In a suit tbe proper 
decree to be passed would be one for recovery of 
possession on repayment of the debt. (Pratt J) 
Maung Aung v, Mauag Shwe Lin, 

1 Bur. It. J. 203, 

- - S. 58 and 105 —Mortgage or lease— Znri- 
peshgi Redemption — - Existence of debt. 


The test to find out whether a Zuripeshgi is a 
mortgage or lease is to find out whether there is 
a secured debt and a right of redemption. In a 
Zur peshgi lease properly so called there is* an 
advance to the lessor in consideration of which 
tbe lessee is given possession of the land for a 
term during which he recoups himself for the 
sum advanced and interest out of the profits of 
the land of which he is put in possession There 
is no question of 'redemption upon paying 
off an advance. The lease teiminates at the 
expiration of the term and the lessor may there- 
re ' 6l ? te . r * The transaction is really one in, 
mch rent is paid in a lumpsum in advance 
instead of by instalments during the term, where 
however the interest created m the lessee con- 
times after the expiration of the term umil the 
adv^n^nT hlCh /® e ^entially a Iocan and notan 

eSsen^Sl rL» rent fii ? aid ' the transaction has the 
essential ohftracterfstics of a tao-tgagep fMilier 
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T. P. ACT (1880), S. 58. 

C, J. and Alulltck , /.) M iharaj vh Kksho Prasad 
Singh v. Chandrika Prasad Singh. 

3 Pat. ID. T. 797:68 I. C. 394 (2 

-Ss. 58 and 59— Mortgage-Registration 

— Effect of— Non payment of consideration — Exe- 
cution of sale deed— Priori ty. 

In the absence of a provision in a mortgage that 
it is not to become effective until payment of the 
consideration money the moitgage becomes opera- 
tive from the date of its execution Consequently, 
where after the execution and registration of a 
mortgage the mortgagor executes a sale deed of 
the propei ty the vendee does not get priority over 
the mortgagee even though the consideration for 
the mortgage was paid after the execution of the 
sale. (Das and Adami JJ.) Raghunath Bha- 
gat v. Amir Bakhsh. 

1 Pat, 281 : 3 Pat. L, T, 307 . (1922) P 299 : 

65 X. C. 329. 

S. 58 — Mortgage — * Test of - Interest 

—'Provision for, 

A very important test to apply, wherever the 
question is raised whether a transaction amounts 
to a mortgagee or not, is to see whethei any 
interest is to run upon the sum of money tha f 
may be due by one party to another in con- 
sideration of wlrch the transaction is entered 
into* It no interest is payable by the debtor to 
the creditor and if document expressly states 
that the transaction is entered into for the purpose 
ot paying off the sum due by the debtor to the 
creditor it is difficult to understand how the 
transaction can be regarded as a mortgage. (Da & 
and Adami JJ) Krishna Kishore Adhik \by 
v . The Kusunda Nyadi Collieries Ltd. 

(1922) P. 36 65 I. C, 673* 

'S. 58. (a) — Mortgage— Implied covenant 

— Terms of the mortgage. 

There is an implied personal covenant to pay 
in the case of most mortgages, except where 
there is a right of sale under the mortgage itself 
44 C. 388 Ref. (Halhfax and Dhobley , A J. C) 
JIWANDAS v. JANKI. 5 N l, J 49 : 

65 I. C. 53 : 18 N. I. E 145 : (1922) Sag. 98 

- — >Ss, 58 (a) and (b )— Mortgage— Simple 

mortgage — Provision for entering into posses- 
sion on default of payment of interest — Effect of. 

> Under a simple mortgage, the mortgage money 
including iaterest was to be paid in two instal- 
ments failing the payment of any one instalment 
the mortgagee was entitled to take possession of 
the property and pay himself the principal and 
interest out of the usufruct. The mortgagee did 
take possession under that clause Held that the 
relationship between the parties continued to be 
that of a mortgagor and mortgagee under a simple 
mortgage. The mortgagor did not lose his right 
of redemption by the fact that the mortgagee was 
given an additional security for his money by 
taking possession of the land 21 M, L. J, 1147 (P. 
C.) Re| (Batten, J . C.) Puna v. Laxman 
Prasad, 65 I. 0, 654. 

— — t 8* 58 (a) and. (b) — Usufructuary mort * 

gQ&~-Right of sale. 

Wfc*£re a.due date has been fixed for payment 
of the -mortgage money, the mortgage is not a 

Y— 65 




I T- p. ACT (1888). S. 59. 

1 pure usufructuary mortgage and the mortgagee 
is entitled to sell immediately after the due date 
has passed even though he still remained in 
possession of the property. 

6 C. L. J. 143 ; 34 Bom 462 foil. (Loutts and 
Ros$, JJ.) Jag Sahu v. Must Ram Sakhi Kuer : 

1 Pat. 350 : (1922) Pat, 58 3 Pat L. T. 332 : 

(1922) P. 167 . 65 I C. 668. 

-S. 58 (c) — 3/o/ tgage by conditional sate— 

Sale in lieu of prior debt — Condition for recan~ 
veyance. 

Where in lieu of a portion of the amount due 
under a mortgage the mortgagor (cosharer) 
purported to transfer his share m the village out 
and out in favour of the mortgagee and the deed 
also contained a covenant for recovevance of the 
property bv the vendee m case the money was 
repaid Held, that the transaction was one of 
mortgage by conditional sale ( Kanhatya Lai and 
Sul aim an, jj) Mohindra Man Singh v. Maha- 
raj Singh. 20 A I. J 810 . L R, 3 A. 600. 

S. 58 (c) — Moj tgage by conditional 

sale — Sale with intention to /econvey — Distinc- 
tion — Su rrou ni in g circumstances. 

The question whether a transaction is a mort- 
gage by conditional sale or sale with an agree- 
ment to recon v^y must be determined with 
reference to the intention of the parties as 
gathered from the document and suriounding 
circumstances 12 A 387 , 38 A. 570 ; 22 A. 149 
Rel. One of the tests is to see whether the rela- 
tion of debtor and creditor subsists between the 
parties. {N. R Chatter jee and Petition, JJ) 
Chandi Charan Chowdhury v Nabin Chandra 
De. 67 X C. il3. 

S. 59 — Attestation — Meaning of — Invalid 

mortgagee — Personal decree 
To satisfv the requirements of S 59 of the T. P 
Act the witnesses must sign their names after 
seeing the actual execution of ’he deed. Merely 
witnessing the execution is not sufficient com- 
pliance with law, 35 M 607 P. C Ref 
A mortgage deed which is not enforceable as 
such by reason of non-registration or want of 
attestation is admissible jn evidence to prove a 
personal covenant to pay on the strength of which 
a simple money decree can be passed 16 C» 540* 
10 C 740 ; 22 C 434 ; 4 C. L. J 510 dfst. (Robin* 
son C. I. and Duckworth, J.) Quah Cheng Gvi^AN 
v. Maung Po Myi. 66 X. C. 589. 

S. 59 — Attestation — Proof of— Admission 

of execution if dispenses with proof of proper 
attestion. See Evidence Act Ss. 70 and 69. 

24 Bom B. B. 1296. 

S. 59 — Attestation — * Proof of — Admis- 
sion of execution — Effect of. See (1921) Big Col. 
1052, Mussammat Hira Bibi v Ramdhan Lal. 

(1922) Pat. 42 : 4 JJ. P. I. (Pat ) 3 : 

(1922) P. 70 

S 59— Attestation— Scribe — If can *be 

an attestor— Meaning of attestation. See (1921) 
Dig. Col. 1053 Sristidhar Ghose v Rakhya- 
kali Dasi. 26 C. W, K. 264 : (1922) Cal. 168. 

S, 59— Attestation — Scribe signing as 

witness i 
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T. P. ACT (1882), S. 59. 


Wheie a mortgage is signed by the writer as 
well as the mortgagee without indicating that 
they signed as attestors, the mortgage is not 
validly attested 35 A 254; 4 Pat L, J. 5 II Ref 
(Sanders, J C.) Maung po. Thaung v P. L. N. 
R. M. Muthia Chetty, (1921) 4 IT. B. R. 78 : 

65 I. C. 64. 


S. 59 —Deposit of title deeds— Loan — 

contract m writing— Registration necessity foi 

Defendant borrowed money hom plff m 
Bombay and deposited the title deeds of his house 
the transaction was recorded in a writing which 
ran as fallow* : We have taken Rs, ],000 from 
you. In security of that we have given our 

house m godhra. in mortgage foi the 

above amount And we have also given to the 
copy of the record we shall execute a pacca docu- 
ment in respect of the same whenever you may 
ask us. Its interest is settled at eight annas. It 
is agreed that you should return to "us the copy of 
the record on paying the above amount. 4 The 
above writing was not registered nor was the 
pacca document demanded or taken. In a su’t to 
recover the advance by sale of the mortgaged 
property, the defendant admitted the advance. 

Held, that the writing in quest on contained 
everything that wa> necessary for the purpose of 
proving an agreement creating a mortgage and 
that it required registration. Being unregistered 
it was inadmissible in evidence and plff could not 
have a decree for the money by sale of the pro- 
perty sought to be mortgaged. The defendant 
having admitted the advance plff was entitled to a 
decree personally against him. 

In the absence of a document accompanying the 
title deed, it would have heen open to the plff to 
prove orally what w*s the intention with which 
the document was deposited and whether it was 
meant to be considered as a security But as the 
deft executed a document in writing the court 
must refer to it m order to ascertain what the 
contract was. The fact that the defendant agreed 
to execute another document in formal terms, if 
he was asked for one, does not affect the value 
Ot the document signed, provided it is evidence 
of a complete transaction which can be spelt out 
of its wording. The whole point is whether the 
document created a charge upon the property 
referred to therein, and once there is a writ ng 
with reference to the deposit of tide deeds, then 
it is quite clear that the Court must refer to that 
writing, and can only refer 10 it, in order to de- 
termine what were the conditions, on which the 
title deeds were deposited. (Macleod, C. J. and 
Coyajee, /.) Chunilal Someshvar Bhatt v. 
WHALDAS Karsandas, 24 Bom, I. B. 502 : 

(1922) Bom. 440 :68 I, C. 1005. 


TTT 8 * Mortgage— Attestation— Essential 

requisites of— Attestor signing before executant— 
Invalidity, 


Attestation of a mortgage deed within th< 
Pipg Of S* 59 of the Transfer of Property Ac 
by the witnesses signing then 
.. s,eeing the actual execution of the 

deed, ^^acknowledgement of his s'gnature is 

SSL ®®® 0 ? * sW vaI!d attestation. An 

Attestation i*«a&«±»*owe after execution and until 
'® e “ ee< ^ h as been executed there can be no 


i T P. ACT (1882), S. 59 

1 

j attestation. 35 M 607: 6 N. l. R. 75« Ref 
| [Pndeax, A J C ) Mt (Godawaribai v. Sampat! 

68 I. C. 198, 

“ ~ 8 ' 59 — 3 /oj tgnge— Attestation— Validity 

invalid attestation— Bond— Rnforceabih ty. 

^ njortgage deed is not validity attested unless 
the attestors had actually seen the executant sign 
the document Where a mortgage is invalid for 
want of proper attestation it can be enforced as a 
bond against those who are personally liable 
under it (Spencer and Devadoss, J J.) Kuru 
Koxdi Sama Rao v Firm of TVUrwadj Vwnapi 
Vajih, 43 M L. J. 745 . (1922) H. W. N. 708. 

?; 59 - Mot igage-De posit of Hite deeds 

—Necessity for registration , 

A memorandum merely evidencing a deposit of 
title deeds bv way of equitale mortgage does not 
require registration, In any event the mortgage- 
can be proved by oiher evidence 4 L W 472 * 
f6 L. W. 615 P. C. Ref. 24 Bom L. R 502 di$s 
[Sparer and Devadass, JJ.) Vadamala? Pillai v. 
SUBRAMANIA CHETTIAR. ‘ 16 I. W. 936, 

S 59— Equitable mot tgage — Deposit of 

title deeds-Letter accompanying deposit— Neces- 
sity for registration — Punjab. 

Defendants who were Indebted to plaintiff 
bank executed a pro-note for a sum of Rs. 8,000 
and at the same time as security handed over a 
number of title deeds They also gave a letter 
to the plaintiff which opened with the following 
words*— & 

“ We under this writing, deposit with you as 
secarity 12 deeds relating to property of the value 
of Rs. 8.587 mentioned in the list in lieu of a pro- 
note for Rs. 8,000 in respect of which a separate 
pro-note has been executed to-day.*’ 

On a question whether the existence of the 
mortgage could not be proved unless the letter 
was register ed. 

Held, that the letter did not require registration 
inasmuch as the equitable mortgage was complete 
without the letter, the letter was not a writing 
which bad been made as the evidence of the 
contract, but only a writing which was evidence 
of the fact from which the contract was to be 
inferred, 11 B.L R. 405, foil. 

13 C. 322; 33 C. 410; 7 B.L R 55 and 23 I. C. 
129, dist. 

An equitable mortgage can be created by 
deposit of title-deeds and is recognised and 
enforceable by law in the Punjab 53 P* W. R. 
1907; 31 P.R. 1916, foil. 

The plaintiff is entitled to proceed against pro- 
perties mortgaged to the defendant by third 
parties without impleading the original mort- 
gagors. ^ 29 A. 385 F. B., foil, 

27 A. 511, diss .(Leslie- Jones and Broadway J J,) 
The Firm of Ram Mohan Lal v. The Bharat 
National Bank, Ltd, 3 Lah, L. J, 373, 

— S. 59 —Mortgoge bond— No proof of 
attestation— Personal decree . 

A mortgage bond properly attested, but not 
proved in conformity with S. 68 of the Evidence 
is not receivable in evidence to prove the personal 
obligamicm thereby created, 3 M. 337 : 35 M 607 
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T. P. ACT (1882), S, 59, 

Rel. 20 C. 78 clisfc. ( S ultra way dy and Cumin g, JJ .) 
Sudhaya Kumar Singh v Gour Chandr^pal. 

35 C U 473 : (1922) Cal. 160 : 

27 C. W, N. 134 ■ 68 I. C. 86 

S. 59— Mortgage foi less than 100 Rs, 

Delivery of possession— Terms of mortgage— Un- 
registered i nstrument — Secondary* 

Delivery of possession of the property mort- 
gaged would effectively create a mortgage for less 
than 100 Rs Where there is a document un- 
registered evidencing the mortgage, its terms 
can only be proved by the document or by secon- 
dary evidence of its contents in case the original 
is not forthcoming. {Saunders J C ) Maung Po 
Din v. Maung Po Nyein. 66 I* C. 360. 

S. 59 — Mortgage — Due execution — Attes- 
tation — What constitutes 
Formahtes imposed by law against perjury and 
fraud must be strictly observed. A mortgage is 
not duly executed and cannot operate as a mort- 
gage or -create a charge unless it was tn tact 
signed by the mortgagor in the presence at least 
of the attesting witnesses. 35 M. 607 , 27 C* L. 

J, 548 Ref. *(Richatdson and Sulu auardy JJ ) 
Arjun Chandra Bhadra v. Kailas Chindra 
Das. 36 C. I J. 373. 

S 59 — Mortgage — Registration — 

Rights of parties before registration — Attach- 
ment of debt in the hands of mortgagee. 

Until the mortgage deed has been duly regis- 
tered the mortgagee is not under any obligation to 
advance any mortgage money to the mortgagor 
consequently it is not open to a creditor of the 
mortgagor to attach the mortgage money in the 
hands ot the mortgagee until registration of the 
mortgage. {Lindsay and Gokul Prasad, JJ.) 
Tulsiii Ram v . Harvkh Nakain Bhagai\ 

1, R. 3 A. 430 : (1922) A. 384. 

* S, 59— Mortgage— Um egistercd— En- 

forceability as a bond. 

Where owing to non-registrat’on a mortgage is 
is not enforceable as a mortgage, it is open to the 
creditor to obtain a simple money decree on the 
covenant to repay, 9 M. 441 ; 12 O. C 275 ; 20 I 
O C. 155 Ref, (Kanhaiya Lai , J. C.) Ram Autar 
v. Ram Asre. 66 I. C, 680. 

-S. 59— Possession given under a bond— 

Non- registration of the bond. 

Where the plaintiff was put in possession of a 
plot of land under a bond containing a separate 
stipulation for interest m case the defendants 
failed to get the document registered. Held : 
that as the principal, money secured was less 
than Rs. 100 a valid moitgage was created 
Under S. 59 of the Transfer of Property Act and 
no registration was necessary. » Lyle , A. J C) 
Tham Singh v. Gauri Shundar. 

(1922) Oudh 123. 

—— S, QQr—Clog on redemption — Permanent 

lease by mortgagor to mortgagee — Lease v and 
mortgage forming part of the same transaction 
Where a mortgage and a permanent lease by 
the mortgagor to the mortgagee form part of the 
same transaction the lease is a clog, on the 
equity of redemption and the court would not 


T. P. ACT (1882), S. 60. 

recognise or enforce it 46 B. 409 foil. (Prtdeau i 
A. f. C-) Vithal v. Sheikh Bholu 

68 I 0. 237. 

Ss. 60 and 61 — Mortgage — Deed of* 

further charge — Redemption — Consolidation . 

Where a deed of further charge expressly stipu- 
lates that the mortgagor would not be entitled to 
redeem the earlier mortgage without payirg the 
money due under the further charge there js a 
covenant for consolidation and the earlier mort- 
gage cannot be redeemed without payment of the 
money due under the later. 17 O. C 301 dist. 
(Kanhaiya Lai , J. C ) NaUnidh Lal v. 
Mahadeo Singh. 25 0, C. 134 : 

(1922) Oudh 58 : 65 I C. 401. 

— — — Ss. 60 and 82 — Mortgage — Purchase 
by mortgagee of portion of the equity of redemp- 
tion — Right of mortgagee how far affected. 

A mortgagee who bought a part ot the mortgag- 
ed property at a low price, because it was sold 
under the burden of his debt, must be considered 
to have paid to himself towards satisfaction oi the 
mortgage the difference between the full price of 
what he bought and the price he paid for it 

There is no reason why only so much should be 
considered as having been paid as bears the same 
proportion to the whole debt as the value of the 
property bought bears to the whole property. 
24 W. R. 83 foil. (Halltfax.A.J. C.) Adku v. 
RaJARAM, 64 I.C . 453, 

»■ — S 60 — Mot tgage— Redemption — Clog- 

Long term foi redemption — Effect of. 

A covenant postponing redemption for a long 
term need not necessarily of itself amount to a 
clog on the equity of redemption but the effect 
of all the conditions in the deed must be consi- 
dered as a whole and if chose conditions would 
result m making redemption very difficult, if not 
impossible, at the end of the term the court may 
ignore the covenant postponing redemption and 
may allow redemption at any tune on such terms 
as it thinks fit 17 O. C. 313 , 12 A. L. j, 927 Rel. 
(Daniels and Lyle , A. J. C ) Kunj Behari LAL 
v Pnndit Pr vg Narayax. 9 0. 1. J 294 : 

(1922) Oudh 283 : 68 X. C. 529. 

S. 60 —Mortgage— Redemption— Clog on 

— What constitutes — Long term by itself not 
u ite nforcea ble—Us ufruefua ry mortgage # 

A long term m a mortgage does not necessarily 
amount to a dog on the equity of redemption. It 
only does so where it is such as to render redem- 
ption practically impossiole or where the bargan 
is unconscionable and the long term is unaccom- 
panied by any corresponding advantage to the 
mortgagor. It is obvious that a long term in a 
usufructuary mortgage is less likely to operate as 
a clog on redemption than in any other class of 
mortgage, because redemption is effected on 
payment of a fixed sum and there is no danger of 
arrears of interest mounting up to an extent 
which may far exceed the value of the property. 
(Daniels A. J. C,) Saiyid Zulfiqar Ali v Suraj 
Rkasad, 9 0. 1. J. 365 : 

(1922) Oudh 221 : 68 1. C. 998, 

-S, 60— Mortgage— Redemption— Expiry 

of period fixed — Contract to the contrary, 
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Ordinarily and m the absence of a special 
condition entitling the mortgagor to redeem 
during the term for which the mortgage is created, 
the right of redemption can only arise on the 
expiry of the specified period, though there is 
nothing to prevent the parties from making a 
special condition. 36 A 195 (P C); 39 C 828 foil; 16 
C P. L. R 59 not foil Unless there is an agree- 
ment to the contrary, the right of foreclosure and 
the light of redemption must be regarded as co- 
existent, {Halifax, A. J.C) Bala v Ghasia. 

641 C. 730. 

g 6 q — Mortgage — Redemption — Long 

term 

Where the vendees from the mortgagors bring 
a su't for redemption before the exp ry of the i 
term of 60 years, they cannot raise the plea that | 
the term of 60 years was excessive having regard | 
to the value of the property and the necessities of j 
family. (Ryves and btuart , //.) Ram Samujh v . ' 
Sheoraj Tevvaki 20 A L J 607 

~S Q0— Mortgage — Redemption — Mart- \ 

gage money advanced by several moitgageesm 
specific shares, 1 

Where mortgagees advanced money in speci- , 
fic shares on the security of spec'fic portions of 
the mortgaged property but there was a provision j 
that the money should be paid m a Jump sum on , 
redemption, Held that the mortgage could be , 
redeemed m a single suit, ( Rafiq and Lindsay, JJ.) 1 
Lachmi Frasad v Gokul. 

L. R. 3 A. 109 : 20 A. I J, 157 : f 
(1922) A 80 : 66 I. C. 206. > 
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, T. P. ACT (1882) S. 60. 

! is of no effect The provisions of one section 
! cannot be used to defeat those of another unless 
it is imDossible'to effect reconciba*ion between 
| them (Sir Lawrence Jenkins ) Muhammad Sher 
, Khax v Raja Seth Swami Dayal 

44 A. 185 : 20 A X, J. 476 : 
9 0, X J 81 ; 30 M. X T 220 
49 I. A. 60 . 42 M I. J 584 : 25 0. C 8 * 
t 24 Bom L R 695 (P. CJ 35 C. X. J. 468 : 

j 4 IT. P L. R (P. C.) 50 : X. R. 3 (P C.) 119 : 

! (1922) M. W N. 378 : 68 I. C 853 : 

(1922) P. C. 17. 

s 60 Mortgage — Redemption — Sub - 
mortgage by mortgagee— Mortgagor when entitled 
ro redeem sub-mortgage . 

A mortgagee is fully entitled in law to effect an 
assignment of his mortgagee rights either in whole 
or in part, and if he does so in part, this does not 
mean that he is destroying the indivisibility and 
integrity of the mortgage security qua the mort- 
gagor 91 P. R. 1905 Dist. A mortgagor is not 
entitled to redeem a sub-mortgagee without 
effecting a complete redemption of the entire 
mortgaged property.(A/<?/* Sagar and Ad but Raoof, 
JJ') anand Singh v. Niamat. 

64 I. C. 211. (X.) 

S 60— Mortgage— Right of mortgagee 

to enforce security against every portion of the 
mortgaged property: S<?<; (J921) Dig. Col. 1056 
Soti Suraj Mal v Than Singh 

(1922) A 352 * 44 A. 146 * L. R. 3 A. 29 : 

64 I. C. 45 X, 


-Ss. 60 and 62— Redemption — Period ! 

fixed for — Redemption before that date . ! 

The general principle as to redemption and j 
foreclosure is that in the absence of any stipula- ' 
tion* express or implied, the right to j 
redeem and the right to foreclose are co extensive [ 
and this principle is embodied in Ss 60 and 62 of j 
1\ P. Act but there is nothing in law to pi event i 
the parties from making a provision that the 1 
mortgagor may discharge the debt within the 
period specified for the redemption and take back 
the property. Such a piovision is usually for the 
advantage of the moitgagor. There is nothing 
illegal or unusual for a debtor to come to an agree 
meat with the creditor that he will have the right 
to repay the money before a certain date, although 
the mortgagee would not be entitled to foreclose 
him before that date 3 Bom. 22 ; 8 AH. 95, 29 Ail, 
36 All. 195 ref. (Chatter jee and Newbould , 
JJ.) Jamir Howladar v Arabjanbibl 

65 I. C. 273. 


— ~Sfe, 60 and 61— Mortgage— Redemp- 
tion — Right of — Deed of further charge* See 
{^931} Digest Col. 1054 Abhai Narain Tiwari 
p. Mata Prasad Singh. 64 i,c 83. 


-Ss. 60, 9 8-~Righl of ledcmpiton put 
under certain circumstances — Effect of 
—‘Rule of construct ion . 

? the terms of a moitgageif the 
, M at a certain time, the right 

- -he mortgagor to redeem would be suspended 
ips a further fi^&period. 
i prcwisiba icffends against the statutory 

|| redemption conferred by S. 60 and hence 



s 60—3/u/ 1 gagc—split tt ng up - -Moi U 
gage— Pai tial failure of consideration-splitting 
up- -Omission to include itcfri in redemption suit. 

On 12—2—1903 Bapat mortgaged his Kelghar 
property to Ganesh Joshi and his brother (plain- 
tiffs) for Rs. 2,000, which consideration included 
a mortgage charge of Rs 1,200 under a prior 
mortgage created by Bapat In April 1900, the 
plaintiffs mortgaged their own properties 
together with their mortgagee interest m 
the Kelghar property for Rs. 4,000 to Narayan 
Paranjpe. The consideration here also included 
the mortgage claim of Rs. 1,186-1-6 under *he 
mortgage of 1890. This mortgage was renewed 
on "28*5-1906. 

In the meanwhile one Rodes who had obtained 
a money decree against Bapat m 1899 applied in 
1901 to execute his money decree against Bapat 
and attached the Kelghar property. The plain- 
tiffs intervened and put forward the mortgage of 
1900. On 15-11-1902 the court ordered that the 
property should be sold subject to the mortgage 
lien of the plaintiffs and the propety was accord- 
ingly ^ sold and pui chased by Rodes. Rodes 
sued in 1904 and obtained a declaration that the 
mortgage of February 1900 was fraudulent and 
not binding 0 n him subject to a lien for 
Rs. 1,186-1-6 on the Kelghar propeity. In 1909 
Rodes filed another suit against plff. and Narhar 
Paianjpe to recover possession of the property 
and the suit was decreed. The Kelghar pro- 
perty however remained in possession of the 
plaintiffs all along. 

In 1917 the plaint'ffs sued to redeem the 
mortgage of 1906 excluding the Kelghar property 
Held that the ^mission to include th/ Kelgha, 
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T, P ACT, (1882) S 60 


T P. ACT, (1882) S. 63. 


property was no transgression at the tule against 
partial redemption enunciated in S 60 of the T 
P. Act [Shah, A . J. C. and Cnimp , I) GaxesiI 
Moreshwar Joshu 1 V\sudeo Vithal Parwjpe 

24 Bom T. R. 911 : (1922) Bom. 424 : 

68 I. C 741. 

>S, 60 — Mortgage — Spilling up— Right 

of redemption — Partial redemption. 


cease to be part of the mortgage money and ie- 
| coverable as such before redemption. [Ryvcs and 
Gokul Prasad , JJ.) Ulfat Rai v. Kanhaiya Lai 
I {1922} A. 41 : 20 A. I J. 86 * I. R. 3 A 125 : 
[ 65 I C 819. 

I — — S 60 — Partial leclemption — When 

, allowed. See Mortgage— Redemption. 

35 C. L. J, 332 


Ordinarily a mortgagee is entitled to clami that 
his security should not be split up, but if he be- 
comes by his own act the purchaser of a portion 
of the mortgage security, he has no longer any 
right to claim that the security should not be split 
up and mortgagor’s or assignees from mortgagois 
become liable for only so much of the mortgage 
debt as is proportionate to the portion ojt the 
mortgage security that they have put chased 
[Robinson C. J. and Macgiegoi , J.) Ko Thine v 
Ismail Cassim Morad. 1 Bur. L. J, 117 * 

68 I. C. 887. 

Ss. 60 and 82— Mortgage-Splitting up— 

Safeguarding of lights of parties — Piocednre 
Whe^e the integrity oi a mortgage is broken, a 
mortgagor who owns a part of the equity ot 
redemption can redeem his own part , but wheie 
the rights of the mortgagors hav3 vested paitly 
in a prior mortgagee and partly on a subsequent 
mortgagee alter a suit had been brought by each 
of them to enforce his own mortgage, lie ther the 
former can be compelled to redeem the whole nor 
can he compel the latter to give up his mteerst m 
the share of the mortgagor which he has acquired 
Each can tedeem to the extent of the shares of 
his mortgagors acquired by him, on payment of 
such proportionate amount as may be found due 
on that moitgage, including the cost of any 
repairs, that may have been carried out by the 
mortgagee, and free from any Lability for such 
improvements as the mortgagee may have made, 
which were not needed for the protection or 
preservation of the moitgaged property 18 A L. J, 
396 ; 48 C. 22 ; 20 A L. J. 404 ; 28 A 155; 25 A. 
446, 4 A. L. J, 74 Rel. [Stuart and Kanhaiya 
Lai JJ .) Amba Prasad v Wahidullah 

20 A. L J. 583 . L R 3 A 565 . 

( 1922) A 405 * 4 V. P, L. R. (A.) 178 : 

68 L C. 260. 


60 —Mortgage— TackwgSimple and 
usufructuary mortgage on the same day— Option 
to sue for interest at the end of each year— Re- 
demption 

Where a simple mortgage and a usufructuary 
mortgage were executed on the same day* over 
the same property and in favour of the same 
person, with a condition that the tiioney under 
the simple mortgage was to be paid along with 
that due under the usufructuary mortgage and 
that the mortgagee might sue for the deficiency in 
interest, if any, ma particular year. Held, that 
there was a clear case of tacking and the usufruc- 
tuary mortgage cquld not be redeemed without 
payment of the sinaple moitgage and the fact that 
the mortgagee was given an option of realising 
fbe, deficiency in interest by a suit against the 
mortgagor personally, did not make the interest 


; “ S 60 —Paitial redemption splitting up 
of mortgage— Acquisition by mortgigee ' " 

i \\here the mortgagee has acquired a poition 
of the equity of redemption and thereby split no 
the integrity ot the mortgage, it is open to the 
mortgagor to redeem as much ot the pioperty as 
did not belong to the mortgagee on payment of a 
proportionate pait of the mortgage debt* (Pig- 
got t and Walsh , JJ.) Shjam S^kan v. Banarsi 
Das. 2q a L J 258 * 

4 TJ. P L. E (A,) 102 . (1922) A 192 : 66 X C. 866. 

~ s - 60-Swf by mortgagee for his share of 
. the mortgage money— Deuce— Form of— Merger 
— Acquisition of interest. 
j In Older to effect a merger, the two rights 
i rau , coextensive in same share however 
I small, though one be hrgber than the other. 
Ordinarily the acquisition ot a share in the equity 
of redemp.,03 by one only of several mortgagees 
does not necessarily break up the integrity of the 
mortgage so as to entitle a mortgagor, interested 
m only a tractions! part of the nroperty, to 
redeem his share on payment on a proportionate 
amount* Held that the plaintiffs co-mortgagees 
by suing for their share of the mortgage money 
must be deemed to have admitted that the balance 
ot the mortgage money had been satishecl by the 
acquisition oi a proportions e shaie of the mort- 
gaged propei ty and that the plffs should be given 
a decree tor there share of the moitgage money 
as against a proportionate share of the mortgaged 
propei ty. [Stuart and Sulaiman , JJ.) Mohan 
Lal v. Parshadi Lal. L, R, 3 A. 472. 


- S. 61 — Consolidation , 

Where by each of two mortgages a sepai ate 
property was mortgaged with possession and the 
second mortgage contained this clause u and when 
the whole ot the mortgaged money due under this 
deed together with the amount, due under the 
previous deed shall be paid them the mortgage 
shall be redeemable and the deed shall be taken 
back.’* Held , the mortgagee was entitled to 
consolidate the two mortgages by the “contract to 
the conhary”. [Stuart J) Jadu Rai v. Ram 
Birich Raj (1922) AIL 403. (l) f 

— S. 63 — Mortgage— Accretions— Mortgage 

of shares in original capital of a joint stock 
company Issue of new shares for increase ot 
capital— Call money on new shares paid out of 
dividends on old shares— Rights of mortgagor on 
redemption bee {1921} Dig Cgl 1058 Moti lal 
Hirarai v. Bai Mani. 46 Bom. 529 


g 63 -Mortgager and mortgagee — 
Agreement by mortgagor to pay sums expended 
on repairs and improvements by mortgagee. 
Not eompulsoritly registrable. See Regn. Act 
S s. 17 and 49. 6$ I, C. 382 
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T. P, ACT, (1882) S 67. 

S. 67 — Decree for side — English mort- 
gage. 

In view of the provisions of S. 67 of the Act 
a decree for sale may be made in favour of the 
mortgagee when the mortgage is an English 
mortgage. ( Mookerjce and Buckland , JJ.) 
Askaran Baid v, Gobordhan Kobra. 

26 C, W. N. 318 : (1922) Cal. 52 v 

Ss. 68 and 66 — Mjtgage—Mjsdescnpiion 

— Action in deceit. 

In a mortgage deed ceitain property was mis- 
described as belonging to the mortgagor ; as it 
was not security for the mortgage debt because 
it belonged to a third party, it must be consider- 
ed as noft existent for the purpose of mortgage 
and the only remedy the mortgagee would 
have agamst the mortgagor, tor having inserted 
in the details of the mortgaged property 
which did not belong to him, would be 
an action m deceit Misdescription of property 
tormmg security is not ** insufficient ” as defined 
in S. 66 which deals with waste by the moitga- 
gor in possession and accordmglv has nothing 
whatever to do with regard to the'land which the 
plaintiff thought he got m mortgage. { Macleod , 
C, /. and Kanga , /,) R\gunath Sadashiv 
Thakur v. Dadaji Shamrao Tharur. 

(1922) Bom 217 

S. 68 —U sufructuary mortgage — Dis- 
possession from a portion of the mortgaged 
property— Acquiescence — Right to claim interest . 

Where a usufructuary mortgagee who is dispos- 
esssad by a portion of the mortgaged property 
keeps quiet without claiming compensation or 
possession, he is not entitled to claim interest in 
a subsequent suit for redemption. ( Lindsay , J.C.) 
Mahadeo Tewari v , Sitla Bakhsh Singh. 

(1922) Oudh 102 : 65 I. C. 408. 

S- 68 — U sufructuary Mortgage — Occu- 
pancy holding — Mortgage void — Suit to enforce 
personal covenant . 

Where a usufructuary mortgage is void as effect- 
ing a transfer of an occupancy holding, the 
personal covenant in the mortgage is also void and 
unenforceable. 16 I C 42 ; 22 A. 205 ; 18 A 121 
Ref. (Lindsay and Stuart , JJ.) Bar Prasad 
Tewari v. Sheo Gobind Tewari. 

44 A. 486 : 20 A. L. J. 318 : (1922) A. 134 : 

67 I. C. 792' 

S. 68 (a) — Mortgage by widow— Death 

of widow before expiry of term— Rights of mort- 
gagee, 

Where a Hindu widow mortgages her husband's 
estate and dies before the expiry of the term 
whereupon possession is taken by the reversioners 
of her husband, it is open to the mortgagee to 
obtain a decree against the assets of the widow in 
the hands of the reversioners (Dalai, A. J, C) 
ChhaNnu Lal v. Mt. Raj Kuar. 

„ „ 80,U. 24 : (1922) Oudh 48 . 67 X, C. 16. 

69— Mortgage -Default in payment 

of laterest — Power to sell mortgaged property— 
Practice. Dig. Col. IC 61 , Jerup Teja 

V. PBERBpOY ADAMJI PEERBHOY. 

■ 64 I. C, 634. 


T. P. ACT, (1882) S. 74, 

S. 72— Mortgagee — Expenses of repair- 

interest on moneys spent See (1921) Dig. Col. 
1062 Tohlum^l v Buta. 67 I. C 132. 

S. 72— Mortgage — Improvements on 

mortgaged propeity — Redemption. See (1921) 
Dig Col 1062 Dnyanu Laxman v Fakira Ebram 
Lohar. 64 I. C. 16 

S. 74 — Decree on prior mortgage- 

payment by puisne mortgagee — Right to interest 
Where a puisne mortgagee pays off the money 
due on a prior mortgage decree, he gets the rights 
of the prior mortgagee including the right to get 
the interest. The puisne mortgagee rs not de- 
barred by the rule of damdupai from getting 
inteiest at the rates prescribed by the mortgage 
decree, [Rotval, A. J C.) Narayan v . Nath- 
mal. 17 N. L. R. 200 : 65 I. C. 275 : 

(1922) Nag. 155. 

S. 74— Mortgage— Prioi and subsequent 

— Payment of prior mortgage by puibne mort- 
gagee— Suit by puisne mortgagee to enforce 
mortgage— Limitation, See Lim. Act,. ART, 132. 

3 Pat/ L. T 539. 

■ Ss 74 and 95— Mortgage— Prior and 

subsequent — Puisne mortgagee paying of prior 
mortgagee's decree— Right to a charge— Limita- 
tion— Lim. Act Arts. 61 and 132. See (1921) 
Dig. Col. 104 Shib Lal v. Munoi Lal. 

44 A. 67 : (1922) A. 153. 

S. 74 — M ortg ag e—S u brogat i o n — Pi wr 

mortgage discharged by subsequent mortgage — 
Partial discharge , 

In order to sustain a claim for priority under 
S. 74 of the T. P. Act there must be a complete 
discharge of the prior mortgage and a partial, 
discharge of the prior mortgage by the puisne 
mortgagee does not entitle him to subrogation 35 
M. 183 foil; 38 A. 502 Dist. 41 M L J 399; 36 C. 
193; 48 I C 779 Ref. (Spencer and Odgers , JJ.) 
Br ah man an dam Venkata laxminarayana Rao 
v. Allamneni Venkayya. 43 M, L. J. 284 ■ 

31 M. L T. 170 (H C,) : 16 L W. 216 : 

(1922) Mad. 441. 

S. 74 — Subrogation — Right when can be 

claimed. 

The right oi subrogation can be claimed only 
by a person who, though not primarily liable to 
discharge a debt, discharges it for his own pro- 
tection or at the request ot the party ultimately 
bound, and that right cannot be claimed by the 
mortgagor or by any person who has assumed 
the payment of the mortgage debt without having 
any interest to protect, A purchaser of the 
mortgaged premises, not under a covenant to 
pay, who pays off incumbrances on the property, 
is also entitled to the benefit of the securities 
though the purchase may be afterwaids set aside 
(Coutts and Das , JJ.) Sibanand v. BabU Tag- 
mohan Lal. (1922) P. 499 : (1922) Pat 331. 

S. 74 -Subrogation-Scope— Two mort 

gages m favour of the same person ♦ 

The plaintiff held two mortgages in respect of 
the same property, The defendant a subsequent 
mortgagee of tbe same property satisfied the first 
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T. P, ACT (1882), S. 76- 

mortgage in favour of the plaintiff. Tne plain- 
tiff then brought a suit for sale of the mortgage 
property wherein the defendant claimed priority to 
the extent of the mortgage he had satisfied. Held. 
the Transfer of Property Act does not purport 
to consolidate the taw relating to mortgages in 
India but only defines and amends certain parts 
of the law. On principle there is diffe- 
rence between the case where a purchaser pa$s 
off a prior mortgage in favour of a third person 
aud the case where he pa\s off a prior mortgage 
against the same creditor against whomheclaims 
the right of subrogation. ( R\ves and Gokul Pra- 
sad , JJ.) Mohan Lal v. Hemraj L. E* 3 A. 145 * 
4V.P.L E. (A) 78 . (1922) All 59 : 

66 1. C. 618. 

“S. 76 (c) — Government revenue — Pay- 
ment provided for on redemption — Charge. 

Where the mortgage deed provided that if 
revenue should be assessed in future, the mort- 
gagor would pay it and would not be entitled to 
redeem without paying it, held, the intention of 
the parties was to make it a charge. 

Under S 76 (c) the mortgagee in possession is 
primarily responsible for payment of the revenue, 
{Daniels and Lyle J. C .) Muhammed H adi v . 
PARBATI. 25 0. C. 2 * (1922) Oudh 91 : 

9 0. L. J. 312 : 68 I, C. 549 

S. 79 — Mortgage — Fresh advance — 

undertaking by mortgagor to fay — Rights and 
liabilities of purchaser . 

An undertaking by a mortgagor who takes a 
fresh advance that he will not redeem the mort- 
gage until he has repaid the advance is legal and 
enforceable against himself, but it is not a | 
charge on the land and it is not enforceable 
-against a purchaser of the land. 17 O C. 203 ; 

9 B. 233 ; 9 B. 236 Ref. [Simpson, A. J. C.) Gaya 
Prasad t>. Rachpal. 

9 0. I. J. 484 i 4 XJ. P. I E. (0. C,> 110 

g 79— Partition deed — Provision for 

discharge of debts according to allotment — Pro- 
vision for charge on default — Effect of. See (1921) 
Dig Col. 1065 Sesha Ayyar v. Srinivasa 
AYYAR. 30 M. I. T. 43. 

S. 82 — Contribution — Auction sale of 

portions of mortgaged property — Bights of 
purchasers interse. 

An auction purchaser in execution of a decree 
obtained upon a mortgage purchased the rights 
of the mortgagor and the mortgagee at the date 
on which the mortgage was made, any sub- 
sequent equities or liabilities which arose in 
respect of the mortgaged property could not 
attach to them inasmuch as they acquired the 
property free from any such liabilities or equities. 
23 A. 355 ; 19 A. 545 Dist { Meats , 7. and 

Banerjee, J.) Karamat Ali v. The Gorakhpur 
Bank, Ltd. 20 A. L. J. 337 : 

44 A. 488 : L. E. 3 A. 369 : (1922) All. 495 : 

67 I. C. 29 

— — -S. 83 — Deposit of mortgage money— 
Sufficiency of — Penal provision for interest. 

Where a mortgagor deposits the amount due on 
a mortgage disregarding a penal provision for 
payment of enhanced interest in the mortgage 


T. P. ACT (1882), S. 84. 

deed, if the coun finds that the amount deposited 
covers the principal and reasonable interest 
thereon, then the deposit is a valid deposit under 
S 83 of the T. P. Act. (Kotval, A . J. C.) Tara 
Chand Dip Chand v. Narayan. 

18 N L. E 47 : (1922) Nag 199 . 

65 I. C 174 

S. 83 — Deposit of mortgage money — 

Suit by prior mortgagee for foreclosure without 
impleading puisne mortgagee — Final decree for 
foreclosure— Effect of — Right of prior mortgagee 
to deposit money due on puisne mortgage See 
C. P. Code, O. 34, R. 1. L. E. 3 A 217. 

— Ss *83 and 84 — Deposit by mortgagor 

— Refusal by mortgagee to accept — Subsequent 
withdrawal of deposit-— Interest if ceases to run. 

Where deposit has been made under S. 83 of 
the Transfer of Property Act of the full amount due 
under the mortgage and due notice given and the 
mortgagee appeared in court but definitely refuses 
to accept the money, and subsequently the mort- 
gagor withdrew it from court. 

Held, that interest ceased to run from the date 
of deposit ( Ryves and Gokul Prasad . JJ) 
Hukam Singh v Babu Lal 44 A. 198 : 

20 A. L. J. 7 : 64 1. C. 971 : I. E. 3 A. 573 : 

(1922) All 181. 

Ss. 83 and 103— Mortgagee a minor 

Deposit— Notice— -Guardian ad-litem not appoint- 
ed, effect of See (1921) Dig. Col. 1067 Sheo 
Saran Chaudhri v. Ram Lagan Das. 

44 All 64 * (1922) A 355 : 64 I. C, 413, 

S. 83 — Notice of deposit — Service of — 

Duty of court. See (1921' Dig Col. 1067. Nibaran 
Chandra Haldar v. Parbati Char an Naskar. 

35 C, L J. 202 

S. 83 — Tender — Continued readiness to 

pay — Proof of 

It is necessary that a mortgagor should after 
tender keep the money ready for payment. To 
establish that the amount tendered had always been 
kept available for payment involves consideration 
of evidence and should not be allowed to be 
raised for the first time in second appeal, ( Coutfs 
and Ross, JJ.) Jag Sahuv. Ram Sakhi Kuer. 
(1922) Pat. 58 : 3 Pat L. T. 332 : 1 Pat. 350 : 

(1922) P. 167 : 65 t. C. 666 . 

" *S. 83 — Tender by deposit in Court — 

When sufficient . 

In a suit for redemption of a mortgage which 
provided that redemption shall take place in the 
fallow season but did not mention any specific 
month, the mortgagor made a deposit in court on 
14th May 1919 but the mortgagee was actually 
served with notice after the crops were sown. 
Held that the deposit must be regarded as 
sufficient since the mortgagor was not responsible 
for the delay. ( Kanhaiyalal , J . C.) Sant Ramtl 
JARBHANDAN. (1922) Oudh 17* 

— — — Ss 84 and 103 — Deposit of mortgage 
money cessation of interest—Minority of mortgagee 
—Appointment of gnardian-ad-litem— Steps to be 
taken by mortgagor. See (1921) Dig Col, 1068, 
Kannoo Mal v. Inderpal Singh. 

44 A. 102 : 64 I, C. 907 : (1922) AU. 147. 
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Ss 88 and 89 — Attachment of property— 

Mortgage pending attachment— Dei ree for sale 
on mortgage— Purchase by money decree- holder 
^Exemption from sale under mortgage decree — 
rights of mortgagee. 

Certain prooerties were attached in execution 
of a money decree and during the attachment the 
judgment-debtor mortgaged the properties The 
mortgagee sued to enforce the mortgage and ob- 
tained a decree for sale. On the objection of the 
attaching decree holder the pioperties attached 
by him were exempted from sale under the mort- 
gage, The money decree holder purchased the 
property in execution and obtained possession. In 
a suit by the mortgagee decree-holder for posses 
sion of the properties. Held that the order exem- 
pting the properties from sale under the mort- 
gage decree had become final and that in the 
absence of an order absolute, the mortgagee was 
in the possessmn of a money decree-holder 
Consequently the mortgage decree holdeissuit 
was not maintainable {Sit John Edge). Sarju 
Prasad Missir v t Maksudan Chowdhury. 

(1922) M. W r Sf. 793 (1922) P. C 341 

31 M L. T 219 (P. C ) I 


S 89 — Order absolute for sale— Effect of ! 

— Advance to pay off the mortgage . j 

The effect of the passing of an order absolute j 
under S. 89 of the T P. Act has the effect of ex- I 
tinguishimg both the security and the rights of re I 
demption in the entire mortgage Consequently 
an advance of money for the payment of decree 
cannot revive the mortgage {Rafiq and Stuart , 
JJ,) Jagannath Prasad v. Mt, Chatur Kuer 


| T. P ACT (1882), S. 101. 

! Jenkins ) Mahomed Sher Khan */. Rata Sfth 
; SwAMr DaJAl. 44 A. 185 : 42 M. L. J. 584 . 
30 M. L T 220 : 49 I A. 60 : 9 0 I J. 81 * 
20 A * 416 ‘ 25 0. C 8 : 24 Bom. L. B 695 • 
35 C 1 J.468:4U.P I B. (F. c.) 50 • 
I R. 3 P. C. 119 : (1922) M. W. N. 378 : 

(1922) P. C. 17 : 661 C 853. 

“ “ s - ^8— Clause suspending right of 

redemption— Effect — Rule of construction of 
section. See T P Act,Ss 60 and 98 

20 A. L J. 476 (P. C ) 

"Ss 100 and 58— Chaige -Attestation if 
l?nS T ii^ EIem p entS necessary to create charge, 

f Jr tm 1 DlG * ^° L * 1073, RA%fA SWAMI IYENGAR 
v ‘ Kuppuswami Iyer. 66 j Ct 554t 

TT* W -Charge— Creation of— Right in 

future— Distinction. 1 * 

dncu 7 ent create a charge on immo- 
veable property under S. 100 T. P Act, it must 
create such chatge immediately on its execution 
and not one that merely creates a charge that 
operates at some future time (Scott-Smifh and 

vTTTrfn^ Abdul S wad Vm Municipal Com- 
mittee, Delhi. 67 j, c 9 g 9 

f~rT S L 100 T 1 ease Security of property 
for rent If creates a mortgage or charge— Dis- 
tinction. See T. P. Act, Ss 58 & 100. 

1 Pat 387. 


L. B. 3 A. 619, 

S. 91 (f) — Suit for redemption — Right of 
attaching creditor. See (1921) Dig CoL. 1071 
Han Su v. A, T. K, P. L. M, Chetty 

64 1 C 525. 

S. 95— Co-mortgagors— Redemption of 

mortgage by one — ‘Suit by other mortgagors 
against redeeming mortgagor— Limitation— Art. 
148 applicable. See L>m, Act Art. 132 and 148. 

20 A. L. J. 611. 

S 98— Anomalous mortgage— Mortgage 

with possession— Mortgage red:emabla only after 
o years— Redemption barred after 20 years. See 
(1921) Dig. Col. 1072 Vaddiparthi Narayana 
Murthy v. Cadimoetti Appalanarasimhulu. 

681. C. 717 


~ - S*. 98 and 60 — Anomalous mortgage 
— Redemption — Suspension of right— Clog on 
redemption. s 

The rights and liabilities of the parties to a 
mortgage transaction must deoend on the terms 
of the instrument as controlled by the T P Act 
Tli^emmaious mortgage enabling a mortgagee 
°f H? e and in the absence of redemp- 
***^*f|f * rtdfaka tfa e rents of the property in 
wiH.be valid if it does not 
& h'tKfeC^i Wing right to redeem. A 

mbTfn ' m if- m r 0rtgag0T 


out ve ^ ssitk 

J Stranger-Entitled to priority over puisne mort- 
i gagees. See Mortgage — Subrogation. ‘ 

(1922) Pat 174. 

I ... Meiger Acquisition of equitv of 
J U on Pt ‘ 0n by mort S‘ l iee-Effect of— Presum/. 

,,^ e i as t clause of S. 101 of the T. P. Act tie) 
Irp W °l d ^ conti . nua,lce would be for his benefit” 
are merely a guide to the intention of the owner 
and it seems to be clear that the question 
of benefit must be decided in view of the^ircum- 

Otherw^'fh " g ? the time ot transaction, 
ninf T the nature of the title might be in sus- 
Dense for an indefinite time. Where there is no 

Ke l! «r bra r . outs . tandi "g at the rime of 
the sale, the conclusion is inevitable that the 

B°8S S R g f ha r S be6n extir, S uished . 18 Bom. 86 ; 26 
5J® 5* In anycase ’ the terms of the section 
throw the onus on the owner to prove cireum- 
stances from which it can be inferred that if was 
to h,s interest to keep the charge alive so thlt 
at the time 6i the transaction that was his inten- 
bon. ( Pratt and Fawcett, JJ.) Bai Rev7° 

Valimahomed Mvamahomed. v ' 

24 Bom. X. B. 720 : (logs) Bom. 241 , 

T®‘ Mortgage — Keeping alive — Pav- 

ment of mortgage decree— Benefit. 6 y 

There is a presumption that a oerson intends to 

do ^Af C ,. Urity Wh6n ft for hiSKfi 

do so. Bat the Court cannot act upon that when 

no question was raised o n the point in the Court 

? ff f Af nS ?nd * ke pther Si4e bad no onpor- 
y 9 njeetmg such a case or the presumption, 
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(N* /?. Chatter jea and Pearson , JJ.) All 
Mahomed Khan v. Sheikh Maharaj Bepari 

36 C. L, J. 186 * 64 I C. 266. 

g, 101 — Mortgage — Keeping alive — 

Purchase of equity of redemption by prior mort- 
gagee — Existence of puisne mortgagee , 

Where a prior mortgagee purchases the equity 
of redemption in execution of a money decree 
against the mortgagor, he is presumed to keep 
alive his mortgage against puisne mortgagees who 
will have to redeem him. 10 C. 1035 Rel , 52 A. 
138 ; 36 I C 756 drst 32 A 1 Ref. (Lindsay and 
Kanhatya Lai, JJ.) Ram Farup v. Ram Lal. 

20 A. I. J. 596 : L. R, 3 A 525 : 44 A 659 . 

(1922) All. 394. 

Ss 105 and 107 — Lease — Registration — 

Agreement among co sharers for distribution or 
profits 

One of the essential conditions of a lease is 
that there should be a consideration to be render- 
ed periodically or on special occasions to the 
lessor. Where there is nothing but an agreement 
between the to-sharers as to the method of dis- 
tribution of profits and they agree that instead of 
dividing the profits each year that each party 
should take the profits for years in turn, the 
agreement does not require to be embodied in a 
registered instrument. (Lyle, A. J. C ) Sita 
Ram v. ^arju Prasad. 25 0. C 39 : 

9 0. L. 3. 184 : (1922' Oudh 201 : 68 I. C, 333. 

— Ss. 106 and 116 — Invalid permanent 

lease by head of religious enddowment — Position 
of lessee. 

Where a tenant took a lease for 10 years from 
the mutwalli of a mosque wrh a covenant for 
renewal and it was found that the covenant for 
renewal was ullra vires the trustee, the lessee hold- 
ing over must be deemed to be holding on a 
montly tenancy, 32 C. 123 Rel. ( Mookerjee and 
Cummmg, JJ.) Gajendra Nath Dey v. Moulvi 
Ashraf Hossain. 27 C. W. If. 159 : 

36 C. L J. 48 

S. 106— Notice to quit — Objection ot 

legality of , not to be raised on appeal for the first 
time- 

Where there is an allegation in the plaint as to 
the service of a due and proper notice to quit 
wfiich is not denied in the written statement and 
no issue is raised as to the suffic-enc* of the 
notice, the debt must be held to have wat ed any 
objection to the adequacy of the notice The 
objection cannot.be permitted for the first brne on 
appeal. (Robinson C. J- and Macgregor, J) The 
Punjab Motor Company v. Sheikh Juman. 

1 Bur. L. 3. 87* 

S. 108 — Lease — Joint family — Hindu 

Law — Ce*parcener$— Contemporaneous sale and 
mortgage . 

The appellant vvas the lessee under a lease 
granted to him on the 1 2th September 1912. The 
leader in question affected a joint family estate 
that was held by the lessor and his infant son the 
first respondent. Contemporaneously With the lease 
two dther documents were executed ; one was a 
sale of. a part of the family -property and the -other 

Y— 66 


T. P, ACT (1882), S 108, 

a mortgage both in favour of the present appel- 
lant The lease was an unusual document which 
contrived to secure that the lease should at the 
same time serve the purpose of a lease and a col- 
lateral security for the mortgage debt for, the 
terms provided, that out ot the rent payable by 
I the lessee under its terms, the interest that was 
due to him upon his mortgage debt should be 
deducted, the lesult being that after all the dif- 
ferent payments had been made as tbe lease 
provided, the gross amount of Rs. 16,765 rent 
was reduced to Rs. 3,804 pei annum. Held : it 
must be regarded as it was drawn ar d so regard- 
ing it is impossible successfully to contend that 
the lease is of such a character that it would 
justify the manager of a joint family estate bind- 
ing the joint family property by means of its 
terms. (P. 348 C. 2.) ( Lord Bnckmaster) Narain 
Das v Abinash Chander. L R 3 P. c 129 : 

(1922) P. C 347 : 31 M L T. 217 (P. C.) : 

16 L. W, 780 : (1922) M, W. N. 791 : 

4 TJ. P. L. R (P. C.) Ill* 

-Ss. 108 (a) and 111 — Forfeiture— Expres- 
sion of intention to determine the lease— Time for 
removal of buildings created by the lessee. See 
1921) Dig Col 1075. Thacharakavil Manavik- 

KARAMAN V. NOOR MAHOMED SAIT. 

(1922) Mad 349 : 66 I. C. 48. 

S. 108 (c) — Covenant for quiet enjoyment 

—Extent of lessor's habilitv— Persons claiming 
under lessor— Meaning of— Interruption by tres- 
passer, 

S, 108 cl. (c) of the T. P. Act secures for the 
lessee the benefit of an unqualified covenant for 
quiet enjoyment, A qualified covenant for quiet 
enjoyment protects the lessee against interrup- 
tion by the lessor, his heirs and ass’gns, or any 
other person claiming by or under him, them or 
any of them , whereas an unqurlified covenant 
nrotects the lessee against interruption by the 
lessor, h's heirs and assigns or bv anv other per- 
son or persons whomsoever. The covenant, in 
the unquali ied form covers the case of mter- 
rupt'on by the superior landlord or o her person 
claiming t’tle paramount, exercising a power of 
re-enfry, or otherwise dispossessing the lessee. 
But even such a covenant does not include a case 
of disturbance by persons having no lawful title 
or right of re-entry ; for against them the lessee 
has his proper remedy and does not require a co- 
venant nor can he on account of being evicted by 
such person, he relieved of bis liabil tv to pay rent. 
Like the express covenant the imp! ed covenant 
protects the lessee against all disturbance by the 
lessor whether lawful or not, save under a right 
of re-entry, but, as. against other persons, it pro* 
ects the lessee only agamst lawful d'sturbance. 
For the purposes of this rule the expression i4 per- 
son claiming under the lessor’* means a person 
claiming under him the right to do tbe act com- 
plained of, so that if a lessor parts w ; th the pro- 
perty or any adjoining property to a ih rd person, 
and that person is in a position to rightfully clain 
under his title from he lessor, that he is authoris- 
ed to do those acts, the lessor will be responsible. 
(1906) 1 K, B. 155 Rel. If this interpretation were 
not adopted, the lessor would be responsible for 
. all interruptions by any person clairhtng title 
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T. P. ACT (1882), S« 129. 


through him, whether assignee or under-tenant, 
however wilful or negligent the interruption, 
t Mookerjee and Chotzner JJ,) Nowrang Singh v . 
Jan ar dan Kishor Lal Singh Deo. 

36 C. I J. 28. 

S. 117 -- Agricultural lease — Casual tna 

cultivation. 

A lease of lands for growing casuanna trees to 
be used as fuel is a lease for agricultural purposes 
within the meaning ot S. 117 ot the T. P. Act 8 L 
W. 485 ; 38 M 738 not followed, 24 M. 421 ; 13 
C. L. J. 318 Ref. {Spencer and Ramesam , JJ.) 
Favadai Pathan v. Ramaswami Chetti 
45 Mad. 710 : 43 M. L. J. 191 ; 31 M,L.T. 76 (H C ) 
(1922) M. W. N. 384 : (1922) Mad. 351 : 

16 L. W. 264 


“ ~ S 108 cl. (j) — Transfer of tenancy — 
Prohibition by statute— Effect of . 

The transfer of a tenancy right which is by 
contract heritable but not transferable can be 
validated by the Zemindar’s consent At the 
same time, the transfer of a tenancy right which 
has been made unlawful by statute is void from 
the beginning and cannot be validated by the 
consent of the Zemindar ( Fremantle » 7. M .) 
Nano Kishore v. Batuk Prasad Singh- 

I*. R. 3, A 111 (Rev) : 4 XT P. L. R. (B. R.) 69 


Ss 111 and 114 — Distinction between 
clauses of forfeiture and nullity — English Law 
and Indian law. 

. English law undoubtedly did recognize a dis- 
tinction between a condition of forfeiture and a 
clause of nullity, but whether it does still main- 
tain that distinction is open to some doubt. The 
distinction has not been recognised in the Trans- 
fer of propeity Act which is supposed to have 
given effect to the existing law in the country. 
{Das and Adami.JJ .) Hiranandan Ojha v 
Ramdhar Singh. l Pat. 363 : (1922) P. 528. 


— S. Ill (b) — Merger — Proprietary rights 

Tenure holder — Merger, when takes place . 
Apart from statute a tenure does not necessarily 
merge in the proprietary rights upon the union of 
the two interests 18 C. W. N. 860, 29 C. L. T 427 
ref. Under S. Ill, cl. (d) of the T. P. Act there 
must be a union of the entire interest of the 
lessor and the lessee to constitute merger. Where 
a proprietor purchases the interest of a tenure 
holder, there would be no merger unless the two 
interests are co*extensive. ( Chaiterjee and New 
bourn, jj.) Monmotha Paul Chaudhury v 
Mohendra Nath Bose. 65 I. C. 469 * 

(1922) Cal. 284 


- , loricuure an 

Clause of nuUitv — Distinction between — Relie 
agaipst English and Indian law. See T. P. Ac 
Ss. Ill AND 114. i Pat 3^ 

It.. ReIief against forfeiture- 

lf Subject t0 Calcutta Rent Act, See Ejeci 
49 CaL 15C 

rUL 31 *t-~A&ricult ural lease — Oral lease 

of agricultural land need no 

^uhrimfrd 

Alam Mulla *■ Surbndr] 

■ • 681 . c «57 


— -Ss. 182 and 123- Gift— Essentials of 

Intention to give Acceptance — Gift of move* 
ables 

In order that a transaction may operate as a 
gift there must first be a transfer of the property 
which in the case of moveable property may be 
effected either by a registered instrument or by 
delivery, and secondly, there must be acceptance 
by or on behalf of the donee. Under S. 123 of 
the T. P Act a gift of moveables may be made 
by doing anything which has the effect of putting 
them m the possession of the donee or of any 
person authorised to hold them on his behalf. 
[Das and Adami , JJ.) Rameshwar Narain 
bINGH V. RlKNATH KoeR. 67 I. C. 451 


rrr ** leSUlflOtl — frOOl OT~ 

Waiver of formal proof — Effect of. 

The attestation of a witness on the acknow- 
ledgment or admission of the executant of the 
document without witnessing the actual execu- 
tion ot tie document is insufficient to create a 
vahd gift. 35 M. 607 ; 45 C. 748 , 35 C L J. 473 
Ret. Though proof of the document might be 
waived, this does not affect the legal* character of 
the document or its invalidity as a gift {Miller 
C J. and Mulhck, 7.) Babu Baijnath Singh v 
Mt. Brijrajkukr. (1922) P, 514 • 

68 1 C. 383! 


~ -S 123 Gift — Delivery of possession 
Hindu Law. 

Under the Hindu law, delivery of possession is 
not essential to the validity of a gift 27 A, 169i 
25 A. 353 foil, {Ryves and Gokid piasad 77) 
Debi Singh Bansidhar. 

(1922) A. 44 : 66 I. C, 480. 

~ : S ‘ 123— Gift— Partition-Distinction — 

Registration — Necessity for . 

A division of property by a father in bis life- 
time to bis children except in the case of an orasa 
is not a partition but m reality a gift. Therefore 
it is invalid in the absence of a registered deed 
( Maung Kin , 7 ) Po. MaUNG v. AUNG DlN. 

1 Bar L, J, 26. 




of possession — Necessity for. 

A Hindu lady who is the full proprietor of 
immoveable property can bv a registered instru- 
ment, duD signed and attested, validly make an 
immediate gift of it, although she reserves to 
herself the enjoyment of the usufruct or profits 
of a part of the property for her life-time and 
without etaining any power of alienation over 
it. DeJIverv of possession is not essential to the 
validity of the gift 14 C. 446, 34 C. 853; 24 M 
513: 34 B 287 ; 4 A 40 , 16 A. 185. {Mears, C. 7. 
Piggott, Gokul Prasad , Kanhaiya Lal and Sulai - 
man, JJ ) Lallu Singh v Gur Narain. 

20 A. I. J 744 : 1 R 3 A. 437 ; (X922) All 467 : 

68 I. C. 798. 


. ~~ — “ . qj property 

%n lieu of dower — Registration. 

Where a party desires to get out of the require- 
ments of S. 54i T. P. Act, on the ground that his 
personal law treats a sale in heu of dower as a 
gift and pleads that under S. 129, T. P. Act, the 
fift cao b§ effected orally^ he must prove by clear 



1045 


OF INDIAN DECISIONS 


1046 


T. r. ACT (1882), S. 130. 

evidence that ibe transaction was one which was 
intended and purported to be effected under that 
law* Otherwise the Court must take it for what 
it ostensibly is. ( Koiwal , A . /. C.) Fahmidun. 
Kiss a v . Hiralal. 64 I. C 126 

■ — S. 130 — Arrears of rent due — Assign- 

ment of. 

The transfer of a right to arrears of rent and 
current dues can ouiv be made by an instru- 
ment in wilting under S. 130 of t’eT- p Act 
(Das and Adami , JJ t ) Rameshwar Narain 
Singh v. Riknath Koeri. 67 1. C. 451. 

— S 130 —Promissory note-— Assignment by 
separate writing — Rights of transferee. 

A promissory note can be transferred by an 
assignment in writing in places to which the T. 
P Act has been extended but of course it would 
not render the transferee a ' holder in due course’ 
(Duckworth, J ) Palwan v Kana, 66 I. C, 501. 

S. 137— Railway receipts— Negotiability 

of — Assignment of, when oasses title n goods 
See Contract Act, Ss. 102, 108, 178. 

1 Bur. L. J. 90. 

TRUST — Co-trustees — Suit in ejectment — 
Omission to implead some of the trustees as 
parties— Effect of. 

The general rule is that if several persons have 
a joint right of action all must join in suing. If 
any of them will not come in as plaintiffs they 
must be added as defendants Co-trustees at e 
subject to the above rule. 5CL, J, 527; 34 M, 406; 
8 Cal. 42. 39 Mad. 456; Ref. Where some of 
several trustees of a temple brought a suit for 
possession of its endowments without impleading 
their co-trustees and obtained a decree, the High 
Court on appeal, instead of dismissing the suit, 
remanded the case to the lower Court for addition 
of the other trustees as parties and for trial of the 
suit, on pavment by the plaintiffs of all costs 
incurred till then. ( Spencer and Ramesam , JJ t ) 
ThINA ShaNMUGA MoOPANAR v SUBBAYYA 
Moopanar. 42 M L J. 133 : 

(1922) M. W N 106 : 15 L V. 283 • 
(1922) Mad. 317 : 31 M. L T. 266 (H-C.) 

— Creation of — Uncertainty — Court unable 

to administer trust— Effect of. See Hindu Law, 
Will, Construction. 

42 M L, J. 385 (P C.) 

— Public trusts— Dedication — Formalities 

necessary — Intention to create, See Trusts 
Act. 42 M, L J. 258. 

— Religious and charitable purposes — 

Trustee — Delegation of functions — Improper . 

14 Fiduciary duties cannot be made the subject 
of delegation , 9i so that where property was in 
the hands of a person charged with expenses 
necessary for certain religious and charitable 
purposes, and his son purporting to act as his 
attorney executed a morasi mokurari pattah of the 
lands. Held % that the pattah was ultra vires and 
conveyed no title, for even if the father was not 
U* Ibe strictest sense a trustee, his position was 


TRUSTS ACT. 

none the less a representative one. (Lord Buck- 
master ). K. S BoNNERJI V SITAN4TH D\S. 

'26 C. W. N. 236 ; (1922) M W. N. 98 : 
L R. 3 P C. 34 : 42 M. L J. 403 : 30H I T. 182 : 

20 A I. J 294 : 15 L W. 452 . 35 C I J. 321 : 
24 Bom. L. R. 565 : 66 I. C. 140 * (1922) P. C. 209 ; 

49 I. A. 46 (P. C,) 

TRUST — Transfer —No tight to associate in 
managewent , 

It is not competent to the author of a religious 
endowment to introduce a stranger into the 
trusteeship and to 30m him in dealing with -trust 
property. (Spencer and Krishnati,JJ) Kotasseri 
E. V. Sank aran Nambi v Kanholi I. D. Anthar- 
JEMAM. 43 H. L j. 572 : (1922) Mad. 259 : 

(1922) M. W. H. 428 16 X. W. 26. 

Trustee — Liability to account foi income 

Public Trust. 

One essential of trust is that it should be im- 
perative. If a mm can carry out or not carry out 
the alleged trust just as he likes, then there is no 
tru-»t In other words, if he is entitled!:) put the 
money into his own oockef, he is not a trustee 
known to toe law. (Marten, J } the Advocate 
General of Bombay v Yasufalli Eb*ahim 
24 Bom. L. R. 1060 

Accounts — Liability for — Dealing 

on his account with rents of leasehold property 
— Extent of liability. 

Where a trustee is sued by the beneficiary for 
the recovery of possession of certain leasehold 
property and its profits appropriated by the 
trustee, the value of the produce rents at the 
time and place of the receipt is the measure of 
the liability and not the price fetched by sales at 
a later date. The fluctuations of the market are 
ordinarily matters too remote to be taken into 
consideration in estimating liability in su«h 
cases. I f the person liable to account for the 
pioduce rent to bis employer should, without 
fraud, convert it to his own use, his liability 
cannot be measured by the price at which the 
produce was subsequently sold If the market 
should fall it would not diminish his liability 
It it should rise, there is no reason why his 
liability should be increased The rise and fall 
of the market are ciicumstances too remote to 
be taken into consideration. k (Miller , C. /. and 
Mullick , J.) Rai Bahadur Harihar Prasad Singh 
v . Maharaja Kesho Prasad Singh. 

3 Pat. It. T, 638. 

Delegation of functions— Ultravires, See 

Trusts. 26 C. W H. 236. 

TRUSTS ACT ( im)— Applicability of —Public- 
trusts — Formalities necessary for dedication 
— Intention— Executory trust— Enforceability of. 

The Trusts Act does not apply to public 
trusts and consequently no formalities are requir- 
ed by law to create them— Yet, there must be a 
definite and imperative declaration of trust bv the 
donor who must also have parted with his rights 
in the property for the benefit of the beneficiaries. 
A mere intention to dedicate in future does not 
constitute a public trust 

The law relating to the enforceability of exe. 
cutory trusts bas no application to charitable 
trusts where the beneficiaries are mere volunteers, 
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TRUSTS ACT (1882), S. 5, 

[Oldfield and Krishna** , JJ.) Venkatachala- 
PATHI AlYAR V , CHAKRAPANI AiYAR 

42 M L J. 258 : 15 L W. 279 : 
(1922) M. W. N 123 : (1922) Mad 83 : 

68 I. C. 844. 

— — Ss. 5 and 6— Private trust— Essentials 
of — Minor - Incapacity to be the author of a trust 
To create a valid trust ot immoveable property 
in favour ot a private individual the provisions of 
Ss, 5 and 6 ot the Trusts Act must be strictly 
complied with. A minor cannot create a valid 
trust. ( Krishnan and Odgers , JJ.) Krishna 
Fatter v Dakshmi. 45 Mad. 415 : 

42 M. L. J. 119 : (1922) M. W. N. 117 : 
30 M L. T* 238 : 16 L. W. 886 : (1922) Mad. 57 : 

66 I. 0. 858. 

Ss 23, 51 — Liability. 

If the oersou liable to account for produce 
rent to his employer should without fraud con- 
vert it to his own use his liabil ty cannot be 
measured by the prce at which the produce wa^ 
subsequently sold. [Miller, C. J and Mailt ck , J.) 
Harihar Prasad Singh v. Maharajah Kesho 
Prasad Singh. (1922) F. 593 

— S. 77 (c) — Pubho trust — Failure of trust 

— Rights of donor and his heirs. 

The land in suit ha ing been given for the 
purpose of bein^ used as a road to connect the 
main rnad with a public garden was held b/ the 
District Board as a trustee tor the public, and 
when the land on whicn the gardens were planted 
was sold to a private mdmd ial and the gardens 
ceased to exist, the fulfilment of the purpose foi 
which the land in suit had been given became 
impossible The trust was then extinguished 
under S 77 (c) of the Trust Act and the donor of 
the p-operty was entitled to recover the land 
given, 7 A 362 Ref. [Marttnea, J.) Gela Ram v. 
Dt. Board Muzaffargarh. 

4 U. P. L R. (Lah.) 79 . 67 X C, 434. 

S. 95 — Land purchased by one with 

money belonging to another — Effect . 

Where lands are purchased with plaintiff’s 
money ia ihe name of the defendant with a reci- 
tal in the sale deed that the purchase was on be- 
half of the plaintiff, the defendant is only a con- 
structive trustee for plff. and his liability arises 
under S. 95 of the Trusts Act. [Krishnan and 
Odgers , JJ ) Krisana Pattar v . Lakshmi Am 
MAE* 45 Mad. 415 : 42 M L, J 119 : 

(1922) M. W. N. 117 . 16 I W. 886 : 
66 I. G 858 ; 30 M. L. T. 238 (H. C ) 
(1922) Mad. 57. 

— — s, 95— Money retained wrongfully— Lia- 
bility to pay interest. See Interest, 

42 M. I, J. 7 4. 

VmX IE INFLUENCE. See Under Contract 
Act* s. 16 

U, P. COURT OF WARDS ACT (III of 1899} S. 34 
— Hindu ward —Management of Court of Wards 
i 4feontraction of debts— Son of ward under no 
pious obligati on to discharge debts. See H. 
hkwMwstS. 20 A. L. J. 241. 

T 8 and 10— Release, from 

Court of Wander- Effect on acts done during 
^IUperi«iead^e, 41921) Dig* Col* 1083 


U. P. COURT OF WARDS ACT S, 54. 

Narindra Bahadur Singh v. The Oudh 
Commercial Bank. 

42 M L. J. 58 * (1922) M. W. N. 61 : 

26 C W* N. 326 : L. R. 3 P. C. 25 : 

(1922) P. C. 1 : 64 I. C 187 (P, C.) 

S. 37 — Disqualified owners— Death oj 

— Property inherited from proprietor— Superm- 
tendance of Court of Wards— Effect on contract 
by heir , 

The heir of a deceased disqualified proprietor 
is liable to be sued m court on a personal con- 
tract entered into by him even though the super- 
intendence of the Court of Wards had not ceased 
at the time of the contract. ( Lindsay and Kan - 
haiya Lai, JJ ) Daljf Singh v. KhuRSHED 
Husain. 20 A. L. J. 715 : L. R. 3 A. 462 : 

(1922) All. 459 ; 4 U. P. L R. (A.) 216 * 
68 I. C. 747. 

Ss. 37 and 45 — Scope . 

S, 37 does not disqualify a successor to the 
property of a person under Courts of Wards from 
incurring any liability which might affect the 
property after the debts and liabilities have been 
di-ch irged. 

Where the defendant successoi of the ward 
was never so declared, and he made no applica- 
tion under S> 10 and t ie property inherited by 
the defendant was under the superintendence ot 
the Couit of Wards, but only for a specific pur- 
pose, namely foi the discharge of the debt and 
1 ab Uties which were due to the ward at the 
time when the estate was taken over under its 
superintendence by the Court of Wards : Held, 
after these debts were discharged and the estate 
was released, any HabiUty incurred by the suc- 
cessors of the lady who was the ward migh 1 be 
enforceable, except in so far as that ha ulity 
created a charge on the property which wars 
under the superintendence of the Court of Wards 
while such debts and liabilities had remained 
undischarged. [Lindsay ana Kanhaiya LaL JJ.) 
Dalksp Singh v, Kur Shed Husain. 

20 A. L J* 715 : L. R. 3 A. 462 : 

(1922) A. 459 : 4 U, P. L. R. (A). 216 : 

68 I, C, 747* 

S. 54 — Notice of claim— Estate under 

charge of Collector — Notice to special manager. 
See (1921) Dig Col. 1383 Lachmi Nakain i\ 
Durg Bijai Singh. 65 X. c 365, 

S. 55 — Disqualified proprietor being a 

trustee of endowment — Suit m his own name. 

S. 55 of the U. P. Court of Wards Act has no 
application to cases where a disqualified proprie- 
tor has no personal interest in the property by 
virtue of which a right to sue is claimed. His dis- 
ability extends to the property he owns and not 
to that which he holds as trustee. He cannot be 
regarded as a disqualified proprietor m regard to 
i he property which he so holds as manager, and 
the idol in whom the endowed property is sup- 
posed to be vested, cannot be treated as a ward 
within the meaning of S* 55 of the Act. Conse- 
quently the disqualified proprietor can sue as 
manager of the idol. [Lindsay and Kanhaiya 
Lai , JJ *) Sri Thakurji v. Hira Lal. 

20 A, I. J. 609 ; L, R, 3 A. 581 : 

(1922) A, 408 : 44 A. 634 
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IT, P. COTJST OF WARDS MANUAL R. 70. 

U. P. COURT OP WARDS MANUAL RULE 70 — 

Special Manager — Grant of occupancy rights . 

The Special Manager of the Court of Waids 
has power to couter occupancy rights on approv- 
ed tenants it they were entitled by length of oc- 
cupation. (F remantle J. if) Raja Surajpal 
Singh v. Bhimsen. L. R. 3 A. 234 (Rev.) 

U P. EXCISE ACT, (IV of 1902) S 60— Conviction 
under — Essentials of 

A conviction under S 6o of the U P. Excise 
Act should stite the act of which the accused is 
found guilty and the particular breach ot the Act 
established against him by this act so found. A 
general conviction under the section wh’ch con 
tains many inconsistent alternatives is bad. 
{Walsh, J ) Munshi Lal v. Emperor. 

L. R, 3 A. 34 (Cr ) 20 A. L. J. 193 : 
(1922) A 21 : 66 I. C- 184 : 23 Cr. L, J. 248. 

— -Ss 60 and 64 — SMmg liquor after pres- 
cribed hours — Arrest— Legality of. 

A Police officer has no power to arrest a person 
under Ss. 60 and 64 of the U. P Excise Act in the 
absence of A/eport as regards the commission of 
an offence ot selling liquor after the prescribed 
hours. ( Lindsay , J.) Shankar Lal v. Emperor. 
(1922) A. 264 : 65 I. C. 433 : 23 Cr. L. J. 81. 

U. P. LAND REVENUE ACT (III of mi)—Provi- 
sions under Cfu 7 — Division of houses — 
Jurisdiction of Revenue Court . 

A Revenue Court making a partition under the 
provisions of Ch. 7 of ihe Land Revenue Act has 
no jurisdiction to make a division of a house. 
The law with regard to buildings is definitely 
settled and the plaintiffs, who founded their case 
upon the partition in order to put forward t ie 
title which they wished to vindicate, are out of 
court. The order of the Revenue Court 'cannot 
give them a title to the prermses in dispute 23 
All, 191 distinguished, {Lindsay J.) Govind 
Pershad v . Kalian. (1922) All. 216. 

S. 4 (12) — Land recorded as khndkasht 

jot 40 years— No proof of occupation by <Mib- 
tenant— Accrual of Sir rights. 

Where land has been tecorded as khudkasbt 
for 40 years it can be presumed that sir rig its 
accrued oefpre the Agra Ten Act. 1901. Cultiva* 
tion by the proprietor himself wita his own slock 
may be proved. ( Pearson , /. M ) Jagroop v. 
Mt. Partabi. L. R. 3 A. 416 (Rev.) 

— S. 4 (12) (b)— Sir land— Land in cultiva- 
tion of sub-tenant 

In a suit in ejectment brought in 1920 the land 
was found to have beea m the caltiva’iou ot the 
sub-tenant tor, the last 29 years. Held ihat under 
S. 4 (12) (b) of the U, P. Land Revenue Act the 
land could uot be sir. {Burn, J. M .) Dokhi Rai 
v. Mitai Rai. L, R. 3 A, 508 (Rev.) 

Ss. 10 and 36— Ex proprietary tenant — 

Fixing of rent. 

In fixing the rent of ex-proprietary tenants 
under S, 36 of the U. P, Land Rev. Act no 
account should be taken of the rents paid by 
tenants recorded as non-occupancy tenants of 
more than ll2 years' standing. ( Hopkins , S. M. 
and^Porter, J . M<) Pandit Beni Madho v. Mt. 
$AHODRA. L. R. 3 A. 326 (Rev.) 


U, P LAND REVENUE ACT (1901), S. 34. 

Ss. 15 and 218- Paiwan — Misconduct — 

Appeal — Power « of Commissioner . 

Where on account oi the misconduct of a pat- 
wari, the Dy. Commissioner transferred him to 
another circle but the Commissioner on appeal 
dismissed him. Held that it was not open to the 
Commissioner on appeal to enhance the punish- 
ment but that he could report the matter to the 
Board ot Revenue. ( Hopkins , S. M. and Fremantle 
/. M.) Kulwant Lal Patwari v. Thakurain 
Anpcrna Tuer. 4.U. P. L R 7 (B. R.) 

g. 32 — Khewat — Mutation of names — 

Absent propnetors— Person m possession — Rights 
of . 

The Khewat under S. 32 of the U. P. Land 
Revenue Act is a register of proprietors. Neither 
that section nor any other section of the Land 
Revenue Act provides for the record of persons 
in possession oi the property of absent proprie- 
tors. If the parties or any of them claim to be 
entitled to possession of the property in the 
absence of the proprietor or claim to have suc- 
ceeded to his oropnetary right On the presump- 
tion ot his death they should take action in the 
Civil Courts. {Hopktns, S.M. and Fremantle , J M.} 
Mt. Rituraji v. Dip Narain Tewari. 

4U.P.I R. (B. R.) 64 

-S. 32 (al — Khewat — Entires in — Value of 

The Khewat or proprietary register -is declared 
under S 32 (a) ot the Land Rev. Act to be a 
register of all the propnetors in the mahal, in* 
eluding the proprietors of a specific areas, speci- 
fying ihe Dature and extent of the interest of 
each. It is a register ot proprietary rights and not 
ot possession. The initial entry in toe register is 
made by the revenue courts on the basis of pos- 
session. {Hopkins, S, M. and Fremantle J. M.) 
Lachman Prasad v. Mussammat Farrukh Be- 
GA M- 4 U. P. L R (B. R.) 41 * 

L R 3A 540 (Rev.) 

Ss. 33 and 35 — Order of Tahsildar under 
—Undisputed mutation case— Effect of order — 
Power of Collector. 

The order of a Tahsildar passed under the 
authority S. 35 ot the U. P Land Rev. Act, 
though it may not have a binding effect upon 
Revenue Courts under S, 44 in other and subse- 
quent proceedings it is a legal and proper order 
finally disposing of the proceeding to which it 
relates, A second application under S. 34 relat- 
ing to tbe same succession is incompetent. 

Under S, 33 (2) )f the Act the Collector is not 
required into enquire into the correctness of any 
entry in the revenue records on a mere allega- 
tion of error. A prima facte case must be made 
out for an enquiry under the section. {Hopkins 
S. M . and Porter J . M.) Chaudhuri Nanbahar 
Singh t . Mt. Krishna Kunwar, 

I. R, 3 A, 306 (Rev.) 

- — S. 34 (5)— Notice of ejectment — 

Legality of Decree of civil court awarding 
entire mahal— No mutation 

Where a person whose name was entered in 
respect of 1-6 of tbe mahal gave a notice of 
ejectment claiming that his title to the entire 
mahal had been declared by a civil court, though 
mutation had not taken place, the notice is bad 
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XT. P, LAND BEVENITE ACT {1901}. S. 84. 

under S. 34= (5) of the U. P. Land Rev. Act. 
(Hopkins, S. M and Burn , J M.) Nakched 
Pande v Bibi Rukaiyakhanam. 

L B.SA. 90 (Bev.) 

S. 34 (5) — Redemption — Proprietary 

rights— Ejectment. 

Under S. 34 on the U. P. Land Rev. Act a suit 
by a propnetor who has obtained a decree for 
redemption of his siare to eject a tenant is not 
maintainable until he has reported the redemp- 
tion. ( Burn /. M>) Sobh iv . Daryai, 

I». B. 3 A. 456 (Ber } 

— — S. 34 (5) — Scope of — Mutation — Rights 
of transfer. \ 

It is a necessary corollary of S. 34 (5) of the 
Land Rev* Act that until application tor mutation 
is made by a transferee the right to file suits or 
applications in the Revenue Courts rest* with the 
transferor. (Hopkins S. M. and Fremantle , /. M.) 
Mussammat Sahoodra v. Lal Singh. 

L. B. 3 A. 361 (Bev) : 4 XJ. P. L. B. 65 (B. B.) 

Ss. 35 and 42 — Scope of — Mutation 

proceedings — Evidence recorded by TahstUar — 
Consideration by Sub-Divisional Officer — Lega- 
lity. 

There is a clear distinction between proceed- 
ings under S. 35 and proceedings under S* 42 oi the 
U. P. Land Rev. Act. An order passed under S. | 
42 is b nding on all Revenue Courts m respect of 
the subject-matter of the dispute and by the 
Tenancy Act and Rent Act such a matter cannot 
bs litigated in any court but a Revenue court. 
Orders passed under S. 35 read with S. 40 deal 
merely with the entry in the village records ot 
proprietary rights, and orders regarding such 
entry may be challenged in a civil court. There 
is nothing in the law to prevent a Sub-Divisional 
Officer in a disputed case of mutation from con- 
sidering evidence which has been recoided by a 
Tahsildar or qualified Naib Tahsildar. (Hopkins, 
S. M and Burn , /. M.) Munshi Lal v. Chedi 
Lal. L. B, 3 A. 842 (Bev.) 

-S. 36 — Ezpropnctary tenant — Assessment 

of rent » 

Where rent has not been assessed on an ex- 
proprietary tenant, the responsibility therefor 
rests as much on the cosharers as on the lambardar 
under S, 46 ot the Land Revenue Act. ( Lindsay 
and Kanhatya Lal, /,) Kubi Behari Lal. v. 
Abdul Hadl L. B. 3 A. 260 (Bev) ; 

4 IT. P. L. B (B B.) 200. 

8. 36 (4) —Mortgage - Accrual of expro- 
prietary rights— Statement that rights had been 
given up — Effect. 

Where a proprietor continued in possession 
alter the execution of a mortgage of his land and 
a declaration that he bad given up his exproprie- 
tary rights* he could apply under S. 36 (4) of the 
Act dpr definition ot his ex-oroprietary rights 
{Br&fagBe /. M .) Behari Barbai v Bholai 
SPPfjA f L. B. 3 A, 488 (Bev.) 

** — Mutation of names — Dispute 
4 * to 4&$is (ant Collei tor. 

•^ki39f5) -P. Laud Rev. Act contem- 

ns* an enqui Tahsildar- and also that 


IT. P. LAND BEYENUE ACT (1901). S, 42- 

the Assistant Collector should take into considera- 
tion the evidence given betore the Tahsddar. or 
Naib Tahsildar with powers of a Tahsildar. 
(Hopkins, 5. M. and Fremantle, /. M) Bh^rni 
Singh v Rampat Singh. L. B. 3 A. 492 (Bev.) 

S. 40 — Mutation proceedings — Evidence 

to be considered 

Where there is a dispute as regards mutation, 
evidence taken before the Tahsildar is not admis- 
sible in an enquiry by the Revenue Courts. When 
there is a contest the Tahsildar should at once 
forward the record to the Sub-Divisional officer. 
In mutation cases regard must be had to actual 
and not constructive possession. (Hopktns, S. M . 
and Fremantle » J . Ai.) Wilayat Shah v. Wahid 
Shah. 4 IT. P. L. B. 10 (Bev.) 

S . 41 — Ja ma ba ndi — Correc it on — Dispu ie 

as to class of tenure 

Where during the hearing of a case for correc- 
tion of the Jamabandi a dispute arises respecting 
the classes of tenure of ceiUin tenants the Assist- 
ant Collector is bound under S. 42 (2) of the Land 
Revenue Act to follow the proceedu re r prescribed 
for the trial of suits under the Ten. Act. (Hopkins 
S. M, and Fremantle , J. M , ) Jiwan Lal v % 
Ghoorey. 4 IT. P. L, B. (B. B ) 88* 

— S. 41 (2) — Jamabandi case — Exparte 
decision — How far res judicata 

Weere the procedure prescribed by S. 41 (2) of 
the U. P. Land Revenue Act is not followed a 
summary order in a case for correction of Jama* 
bandi without examining the witnesses of the 
opposite party does not operate as res judicata in 
a subsequent proceed mg for a correction of 
jamabandi. ( Fremantle . J.M.) Raja Sheomanga 
Singh v . Neksa, L. B. 3 A. 245. (Bev ) 

S. 42— Correction of jamabandt papers 

— Propet procedure not followed — Decision not 
binding. 

Where in proceedings to correct the jamabandi 
papers, the procedure laid down in S. 42 U. P. 
Land Revenue Act was not followed, but the 
Court acted on the report of the Tahsildar without 
taking evidancelitself, the decision had no bind- 
ing effect, ( Burn , J M.) Bansi Singh v . Shah 
Md. Yasin. L. B. 3 A 2 (Bev.) 

s. 42 — Proceedings under — Duty of 

officer . 

rn a case under S. 42 of the U. P. Land Revenue 
Act the Sub-Divisional officer alone can decide 
the case ; and he must decide it on the evidence 
recorded by himself solely (Burn J M.) Durga 
Pr\sad v. Jagat Singh 

L. B. 3 A. 201 (Bev.) 

Ss. 42 (2) and 57 — Dispute as to 

entry — Agreement to be bound by statement of a 
party— Decision accordingly— Procedure, 

In a dispute between parties as to the occu- 
pancy right in a certain holding, they agreed to 
be bound by the statement of one of them and 
the settlement officer acting upon that statement 
decided the claim without raising any issuers or 
recording any evidence, Held , that the procedure 
of the settlement officer was not illegal or i mpro- 
per arid his decision was binding op all the 
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U. P. LAND REVENUE ACT (1901), S. 43. 

Revenue Courts. (Hopkins S. M. and Fremantle , 
/. A/ } Maheshar Ahir v. DasRath Tiwari. 

LE.3A. 57 (Rev ) 

* S. 43— Under-pro prtet ary and ordi- 
nary holdings — Ejectment from latter — Appoi - 
tionment of rent . 

Where a person recorded as tenant of a parti- 
cular area of land is held by the civil court to be 
under-proprietor of a portion and ejected from the 
remaining area, the rent to be lecorded against the 
nnder.proprietary holding should be the amount 
left over if the rent of the ordinary holding had 
been separately recorded under S. 43 of the Land 
Revenue Act. (Burn, J M ) Ram Nath Kumar i 
v The Manager, Court of Wards Ajudia 
Estate. L. R, 3 A. 89 (Rev.) 

S. 57 — Decision of record officer — If 

binding in Revenue Court. 

Under S 57 of U. P. Land Revenue Act the 
decision of the Assistant Record officer at the re- 
vis’on of records in disputed cases is not binding 
on the Revenue Courts. (Hopkins, S. M,) Mt. 
Bal Raji v. Pargash L. R 3 A. 497 (Rev.) 

— S. 57 — Nature of proceedings under — 

Suit for efecment— Prior decision if binding. 

Where a large number of cases were lumped 
together and tried in one proceeding under S. 57 
of the Land Revenue Act and an omnibus issue 
raised and decided, a decision as to the paternity 
of a person which was not in issue in the pre- 
vious proceed-ngs does no opene as res judicata 
in a subsequent suit for ejecment. ( Hopkins 
S , M.) Kunwar Md Abdulj Lal Khan v. Mt 
Sun DARIA. L. R. 3 A. 246 (Rev,) 

S. 57 — Settlement entne s-P resumption- 

Rebuttal— Previous entries . 

All the cases lay down is that the entires prior 
to settlement cannot be treated as proving by 
themselves that the settlement entries are wrong 
They can be used to rebut the settlement entries 
(Pearson, J. M .) Musai Pathac v. Daw an Das. 

L. R. 3 A. 447 (Rev.) 

— S. 107 — Partition — Cosharer — Rights of 

Hindu daughter — Lije-mterest under father's 
will. 

Under S. 107 of the U. P. Land Revenue Act 
a recorded cosharer is entitled, to apply for 
partition. The expression cosharer has not 
been defined anywhere by the Act, but reading 
S. 107 with S 32 and S. Ill, there can be no 
doubt that the cosharer who is entitled to apply 
foi partition, must be a recorded cosharer of 
some kind of proprietary interest in the mahal 
and not a person entitled merely to collect 
rents or realise a share of the profits on behalf j 
of a proprietor, such is a mortgagee, lessee, or 
the kadar or an assignee of the rents 

A Hindu widow in possession of an estate 
which has devolved on her by inheritance from 
her husband, represents the estate and -combines 
in herself for cei tain purposes the interests o ; 
herself and the reversionary body whom she 
tefirescmts. The interest which a Hindu daughter 
tinder a devise from her father though 
HfMted in character is similarly such as will 


U. P. LAND REVENUE ACT (1901), $. 117. 

entitle her to claim a partition, because she re. 
presents herselt as much as those who are likely 
to succeed to her on her death. She is not a mere 
assignee of the profits. She is the proprietor for 
the time being though of a limited interest She 
can manage the property in the way she likes 
and let it out t-j any person whom she chooses 
and short of making a transfer* she possesses all 
proprietary rights including a right to hold the 
property in severalty or enjoy it jointly with her 
cosharers, as may suit her inter ests. 3 A. 400 ; 
90 C 53 ; 3 A, L. J 481 ; 32 A. 51, 31 Bom. 
560; 33 A. 443 Ref. ( Lindsay and Kanhaiya Lal , 
JJ.) Bahadur Singh v. Mussvmmat Mohni 
Koer. 20 a. L j. 780 : 

4 U, P L. R (A) 204 : (1922) A. 483 : 

68 I. C. 989, 

S. 107 — Question of proprietary title — 

Partition— Appeal, 

If in a suit for partition the objectors admit the 
proprietory title of the applicant but deny the 
right to demand a partition a question of pro- 
prietary title is raised and an appeal hes to the 
District Court from the decision of the Revenue 
Court 28 A 185 Ref. ( Stuart , J ,) MUstagaB 
Khan v Thakur Sri Laxmi Narain. 

(1922) A. 26 : 66 I. C 550. 

Ss. 110 and 111 — Question of title - 

Objections. 

A question of proprietary thle, even if it has 
been decided by a competent court, has to be 
raised in objection under S 110 U. P. Land 
Revenue Act — S. Ill relates to the method of 
disposing such objections. (Hopkins, S, M) 
Chandika Baksh Singh v. Kmlasti Narain. 

4 U. P. L. R. 24 (B. R.) 

Ss 111 and 120— Partition — Application 

for — Division into patties — Question of proprie- 
tary title. 

Where an apDbcant for partition applied that 
his share in certain pattis should be divided off 
but the court included in the part'tion some other 
pattis on the ground thev formed portions of an 
undivided mahal notwithstanding the objections 
of the owners of those pattis Held t that the court 
had no power to do so as the objection of the 
owner of the other pattis raised a question of 
proprietary title which could only be disposed of 
under S. Ill of the Land Revenue Act. (Hopkins 
S M . and Fremantle J. M.) Gang a Char an v . 
Kunwar Bahadur L R. 3 A 254 (Rev j 

Ss. Ill and 233 K — Partition— Question 

of title not raised in parbon suit— Suit in Civil 
Court — Pendency of— Effect of. See (1971) Dig. 
Col, 1085 Ram Subhai Singh v . Dip Narain 
Singh. 44 A. 74 : (1922) A. 158. 

— S, 111 — Revenue Records — Entries in — 

Alteration pending smt — Right to rent. Se * (1921) 
Dig. Col. 1086 Mubarak Fatima v , Mahomed 
Quli Khan. 43 All 697. 

S, 111 — Scope of — Mode of disposing 

‘objections. See U. P. Land Revenue Act,. Ss 
110 and 111. 4 U P. L. R. 24 (B R.) 

— — — g. 117 — partition — Groves— Mode of. 
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V. P. LAND EE VENUE ACT (1901), S. 117. 

In the case of a partition of groves* the parti- 
tion has to be made on the basis of value and not 
On the bassis of area* {Hopkins S M ) Jageswar 
v. Sheo Shankar Lal. ‘ L fi. 3 A. 484 (Rev.) 

— S. 117— Partition— -Land held m sever- 

alty — Decision— Provtsion against— Waj ib-ul-arz 
— Value of , 

The Gorakhpur and Fasti Settlement Rules of 
1886 authorised the Settlement Officer under 
S. 65 (c) of Act 12 of 1878 to record the arrange- 
ment made by himself and agreed to by the co- 
sharers, respecting inter alia divisions of common 
land with regard to any custom or constitution 
peculiar the mahah Held } that it was doubtful 
whether the exoression 1 division of common 
lands ” referred to partition as that word was 
understood in revenue law. In any case the 
statement that u only the common land is divided*’ 
(t* e.) that the land held in sevaralty is not divided 
was clearly in respect of a matter which was out 
side the settlement officer’s authority to bring on 
record. Further a custom regarding parti ion 
could not have grown up between 1863- and 1884 
{Hopkins, S. M.) Sheo Pal Singh v, Sheo 
BhaddaR Dube. L. R. 3 A. 396 (Rev.) 


U. P LAUD REVENUE ACT (1901), S. 100, 

mahal in which he is not a proprietor, until the 
1st July follow mg the date of confirmation of par- 
tition. Up to that date he is a khudkasht order ; 
fmm that date he is a tenant and can only count 
occupation from that date towards accrual of oc- 
cupancy right. ( Ferard S. M. and Hopkins /, M.) 
Hardwari v. Surajbhan. 

L. B. 3 A. 279 (Bev.) 

— — — — Ss. 132 (iii) and 133 (i) d — Partition 
proceedings — No order , of confirmation— Appeal 
— Procedure . 

# A partition was directed by a Deputy Commis- 
sioner to take place according to the terms of a 
certain compromise— An appeal was preferred to 
the commissioner, but it was dismissed on the 
ground that partition proceedings had not come up 
for confirmation and therefore S 132 (iii) did not 
apply. 

Subsequently the Deputy Commissioner passed 
an order confirming the partition Held an appeal 
against this order must also be treated as an ap* 
peal against the partition proceedings, {Hopkins 
S. M, and Fremantle, J, M.) Hariijar Baksh 
Singh v. Sri Dutta Singh. 

L, E. 3 A. 25 (Eev.) 


Ss. 117, 123 and 125— Scope of— Land 

held in severalty — Common land , 

Prima facie there is no reason why a greater 
sanctity siould be attached, as in S. 123 to com- 
mon land in the casual or temporary occupation 
of a co-sharer than to land in which he has ac- 
quired rights or the equivalent rights given by S. 
127 “ Severalty ” in the Act means” eparate 

ownership*’ and not ** separate proprietary pos- 
session, ( Hopkins , S, M. and Fremantle , J, M.) 
Gqkul v. Shade L. E. 3 A. 380 (Eev), 

4 U. P. I. E. (B B ) 99. 

— S. 118 — Partition — House — Junsdic- 

t ion of Revenue Court . 

A revenue court making a partition under the 
provisions of Cb. VI 1 of the Land Rev. Act has no 
jurisdiction to make a division of houses. Con 
sequentlv plaintiffs who founded their case uoon 
the part tion in order to put forward the title 
which they wish to vindicate are out of court. 
(Lindsay, J,) Govind Pershad v Kalian. 

(1922) A 216 : 66 I- C. 910. 


— — 'S 127 — Khudkasht — Claim of expto- 

pfietary tenancy - Omission to object— Effect of. 
Some khudkasht lands of 11 year’s standing at 
the tlm$ of a partition were allotted to another co- 
sbarer as non-occupancy tenant land. The allotfc- 
ment was published and no objection was made 
that at the time when the lots were preoared the 
land had become khudkasht of 12 years’ standing 
aa?d therefore subject to exproprietary right. Held, 
thereafter* ^proprietary rights could not be 
claimed under S. 127 of the U. P. Land Rev. Act 
{Ferard S. M, and Harrison J, M) NaNdaN v% 

3 A. 299 (Eev ) 

4w| * , V 


131— Khudkasht land— Allotment of 

to U tosM as tenant— Partition— Commencement 

yli.ii&tM fy to pay rent 

"‘he new proprietors or to 
unf ow/Ssei^aieg^feasAf holder in the Joint 
been , Plotted te~a new. 


* S. 133 — Appeal — Original orders of 

Collector — Commissioner . 

Appeals lie to the Commissioner from original 
orders of the Collector passed under 109 and 
1 14 as well as from original orders confirming 
or rejecting a partition pioceeding or partition) 
{Hopkins $. M. and Porter, J. M.) Umrao q iNGH 
v Pirthi. L E. 3 A. 330 (Eev.) 

S 133 -Order confirming partition— 

Appeal — Manner of partition— Question as to. 

Where a person ha* been a party to a partitiop 
he cannot on an appeal from an order of confir- 
mation raise all questions of detad which should 
be thrashed out by objection to the Partition 
Officer and corrected, when necessary, by appeal 
to the Collector before the partition is confirmed. 
(Burn, S M.) Hakim Md, Hamid Ali Khan v . 
Hakim Md Mahboob Ali Khan, 

L. E. 3 A. 410 Eev). 

S. 133 (1) and (2)— Partition — Order 

of collector confirming partition — Appeal, 

Wheieno appeal has been preferred to the 
Collector against an order of the Asst Collector, 
no appeal lies from the Collector’s order confirm- 
ing a partition. [Fremantle,]. M.) Gaya Din 
Tewari v KuNwar Bahadur Lal 

L. B, 3 A. 34 (Eev.) 

Ss. 160. 161, and 162 — Taquair— Land 
sold for arrears of revenue -Incumbrance— Benefit 
to property, 

Taquair is revenue and for arrears of taquatr 
land could be sold free of all incumbrances* 
Where the sale certificate shows that the land 
was sold under the provisions of Ss. 160 and 161 
of the U. P. Land Rev. Act and purchased free of 
all incumbrances, the court may presume that the 
proceedings were lawfully taken and that the 
taquair had been granted for the benefit ,of the 
prooerfy -sold. iLyle , A t J, C.) . Babu Ram ** 

b*bu ram. eej. <L62o, 
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U- LAND REVENUE ACT (1901), S. 199. 

— — Ss. 199 and 100 — Applicability of— 
Proceedings in lambardari case — Appeal, 

The proceedings in a lambardari case are 
proceedings of a judicial nature The expression 
*'any proceeding of a judicial natuie pending 
before any Revenue Court’ ' in S. 199 of the U. P 
Land Revenue Act is wide enough to cover pro- 
ceedings in an appellate court. (Hopkins, S, M.) 
Mula Singh v Gang* Sahai. 

L, R, 3 A. 110 (Rev.) 

S. 212 (b) — Second appeal — Question 

of fact— Powers of commissioner 
If an ordei of the original court is reset ved on 
appeal, it is open to the Commissioner in second 
appeal to re-open the facts found by the courts 
below. ( Fremantle , J, M.) Sheo Nath v. 
GhUsai Ahir. L R. 3 A 21*7 (Rev.) 

S. 212 (c)(iii) — Finding of fact— Evidence 

not fully dealt with — Interference. 

Where the evidence has not been fully and pro- 
peily dealt with in the courts below, the commis 
sioner has.power to interfere with concurrent find- 
ings of the court below. ( Pearson , /. M ) Anmol 
Pande v Lachmi Narain. L. R. 3 A 523 (Rev) 

S. 213 — Appeal to Board of Revenue — 

Findings of fact by Commissions — Interference 
It is not justifiable on third appeal for the 
Boatd to go behind the findings of fact of the 
Commissioner on the ground that he was dealing 
with the case under a misapprehension and 
thought it was a mere question of ^correction of 
papers, not realising that his decision would have 
the effect of a final one as to status. ( Pearson , 

S. M ) Lachhman v. Baldeo Brahman. 

L, R. 3 A. 451 (Rev) 

. s. 2^3 — Third appeal — Failure to follow 

custom in appointing lambardar — Wajib-ul-arz 
— Value of. 

Failure to follow the local custom in appointing 
a lambardar is a good ground foe third appeal. 
In making such appointments, it is not necessary 
to go beyond the wajib ul arz t whatever its evi- 
dentiary value may be as regards other customs. 
(HopkmSt S.M. and Burn % J. M.) Wilayat Hus- 
ain v. Yvsaf Husain. L. R. 3 A. 32 (Rev.) 

~S. 233 (K) — Partition of mahal— :Abadi 

land— -Jurisdiction of Civil Court, See (1921) Dig. 
Col. 1086 Shiamkunwar v. Fateh Singh. 

64 I. C, 295. 

U. P. MUNICIPALITIES ACT (II of 1916)— Lane 
— Vesting of — Right to complain for trespass. 

Under the U. P. Municipalities act land used 
as a public thoroughfare within the limits of the 
Municipality, vests in the Municipal Board. An 
act of trespass is an act of interference with the 
surface of the soil and with the useof the land as 
a public lane, and no one except the Municipal 
Board has a right to complain of such trespassi 
i Piggott , /,) Md. Razi Khan v. Md. Askar. 
Khan, (1922) All. 485. 

; — : rS«, 2 and 116 (g )— Public street— En- 

croachment, 

A land dr street over which the public as such 
have no' right \ to pass ’along, does not ^become 

Y— 67 


UPPER BURMA CIVIL COURTS REGN. S. 13. 

“ pubhc, ” only because there is an under- 
ground sewer Qt old times within the meaning 
of S. 2 of the U. P. Municipalities Act (II of 1916) 
and S. 116 (g) does not help the Municipal 
Board, as it deals with only publx sneet«. pay- 
ments, etc-, which vest in the Municipality, 

(i Gokul Piasad, J.) Muncipal Boud of 

Benvrfs v. Ram Kishna Das. 

(1922! All. 386. 

S. 1 IS— Alteration in building abutting 

on public road . 

A building the walls oi which are 40 feet fiom 
the road cannot be sa’d to be abutting on or 
adjacent to a public roacl or stieet The mere 
fact that the proposed compound wall would if 
constructed abut on a public road does not require 
a notice under S. 178 of the Act to the Board. 
Lindsay, J C .) Mahomed Raza v. Emperor. 

65 I. C. 767 * 23 Cr. L. J. 191. 

S. 185 — Material alteration — Whai is. 

The raising of the plint and the alterations 
made m the size, position or number of the doors 
or windows cannot be treated as material altera- 
tion within the meaning of S 185. (Kanhmya Lai , 
J. C ) Emperor v. Babu Ram 

25 0. C. 1 • 67 I. C 828 * 23 Cr. L. J 476. 

S. 295— Obstructing Municipal Servant 

in the performance of his duty — Advising vendor 
not to pay license fee. See (1921) Dio. Col. 1087 
Baldeo Pandey v. Emperor. 64 I, C 130. 

S. 324 — Application — Suit against a 

contractor of Board by lessee of land, bee (1921) 
Dig. Col. 1087 Mahomed G azan far Ullah v 
Babu Lal. (1922) All. 477 : 64 I. C *93 (E B.) 

Ss. 333 and 314 — Poweis of interim 

officer when a new municipality is created— 
Whether authorised to' sanction prosecution. 
See (1921) Dig. Col. 1088 Juggan v. Emperor. 

65 I. 0. 447 : 23 Cr, L. J. 95 

U, P. RENT ACT (XII of 1881) S 7 -Occupancy 
— Devolution , 

Under the U. P Rent Act, occupancy tenancies 
devolve as if they are land and this excludes 
smvivorship as well as descent. ( Fremantle , J. 
M.) Mt. Mahdai v. Mr. Khair Udin Husain. 

L. R. 3 A, 30 (Rev.) 

S, 9 — Applicability — Succession to occu- 
pancy tenure— Reversioners claiming after death 
of widow — Sharing in alteration essential — 
Law— Governing See Agra Tenancy Act, S. 22, 

20 A. L J. 165. 

UNIVERSITIES ACT, S. 25— Regulations for con- 
duct of examinations— Rule^S if ultra vires. See 
(1921). Dig. Col. 1088 Taj Ahmad o. The Uni- 
versity of Punjab at Lahore. 

4 Lah. L. J. 219 *, (1922) Lah. 232, 

UPPER BURMAH CIVIL iCOURTS REGULATION 

S 13 —Suit for declaration of paternity — Effect 
of decree on order under S. 488 Cr. P. Code . 

A suit claiming a declaration that a person who 
had been required to maintain his son by the 
criminal court is not the father of the son is 
maintainable. The Civil Courts no doubt have no 
jurisdiction to cancel an order for maintenance 
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UPPER BURMA REGISTRATION REGN. S. 4. 

or to grant an injunction against a criminal 
court, but there is no reason why the Civil Court 
having issued a declaration, the party who has 
obtained it should not apply to the Criminal Court, 
under S. 489 Cr. P, Code or otherwise for an 
order to stay the payment of maintenance 
{Saunders, J C.) Maung Po Thein v. Ma Me 
San * 1 Bur, L. J. 82 

UPPER BURMA REGISTRATION REGULATION 
(II of 1897) Ss. 4 and 6 — Execution of document 
—Unsigned document— Registration— Effect of. 

Unsigned documents are compulsorily regis- 
trable under S. 4 of the U. B. Registration Regu- 
lation and are inadmissible in evidence without 
registration under S 6. (Heald, A. C. J.) Ma Sat 
Py zu Ma Sin. 60 I. C. 16 

VAKALATNAMA — Acceptance — Effect on pleader 
— Discharge, procedure for — Fresh vakalat if 
necessary for subsequent proceeding. See 
Leegal Practitioner. 35 C. L. J. 356. 

VAKIL. See Legal Practitioner. 

VATAN LANDS — Palkhi main — Ti eating mam 
as vatan and issue ofsanad— What passes with 
the grant. 

Where the Mahomedan rulers granted a vil- 
lage as Palkhi Inam to certain persons who were 
Deshpande Vatandars and under the English 
settlements the same was classified as Desk pa tide 
Vatan , held that as the village was granted 
to the vatandars to pay their Palkhi expenses, 
it became an appanage of the vatan 

The effect of the P.C decisions in Sutyanaray- 
ana v. Patanna (45 I. A. 209) and Venkata 
Sastrulu v. Setharamudu (46 I. A 123) on the 
presumption as to mam grants considered. ( Ma - 
cleod, C J and Shah, J.) Tungabai Gopal Desai 
v. Krishnaji Ramachandra Deshpande. 

46 Bom. 741 : 24 Bom, L. R. 252 : 

(1922) Bom 5 : 67 I. C 215. 

— Sale in execution — Money decree 

against vataudar — Sale after death of vat- 
andar — Estate represented by widow — Legal 
necessity — Sale valid. See Bombay Heridatary 
Offices Act. S. 5. 24 Bom L. R 249. 

^ATAN ACT S. 64 — Vatan Register incorrect — 
Suit Maintainability . 

Where the order given by the Collector is not 
an order within the meaning of S. 4 (a) Para 3, 
Revenue Jurisdiction Act, but ^merely a direction 
to give effect to the Vatan Register as settled m 
189S, a suit to declare that a Vatan Register was 
void and should not be given effect to would not 
lie. No action will be taken under S. 18 unless 
an application is made by an interested party. 

( Matleod C. J. and Coyajee , J,) Gqvind Bala- 
krishna Bave v. The Secretary of State 
for India in Council. (1922) Bom. 155. 

VENDOR AND PURCHASER— Dispossession of 
TOtdee — Suit for damages — Limitation — Starting 
PPbh See Lim. Act, Art. 97. 

* (1921) M, W. N. 684. 

— r Tt|le te property— Doubts of vendee. 

^ case dk^^rchaser while he is not on the 
Hbeify tpjcaise doubts which are not 
§|||fP^ cannot tk<?ob$ellcd on the other band 


WHIPPING ACT (1909), S. 4. 

to take a title which will expose him to litigation 
or hazard. The question whether the doubt is 
reasonable must be determined on the facts of 
each case. ( Madgaonkai , A. J. C) Khemchand 
Ratanchand v, Dhalomal 15 S. L R. 180 : 

(1922) Sind 38 : 67 I C. 19. 

VOIDABLE TRANSACTION — Nature of— Basis 
of claim fo ) mesne profits by reversioners against 
alienee , 

A voidable transaction is good as against third 
pa* ties till it is set aside, but as regards the 
person who has a right to avoid it, it is in a state 
of suspense until such party exercises his option. 
If he avoids it, it is treated as void from the outset 
as against him. It is on this principle that mesne 
profits are always allowed in a suit by the rever- 
sioners to recover properry from a transferee 
from a Hindu widow after her death. ( Daniels 
ani Lyle , J. C.) Mohammad Hadi v. Parbati. 

25 0. C. 2 : (1922) Oudh 91 9 0 L J 312 • 

68 I C. 549. 

WAGER — Wagering contract — Necessity for 
j the defendant to prove that both parties agreed 
neither to ask for nor to give delivery. See 
Contract Act, S. 30. 24 Bom. L. R. 60. 

WAGERING CONTRACT—* Common intention of 
parties— Onus of proof. See Contract Act, S. 
30. 15 S. L. R. 193, 

WAIVER — Evidence of — Inference from con- 
duct See Contract Act, S, 63. 64 I. C, 461, 

WAJIB-UL-ARZ — Construction — Custom or 
contract — Record prepared under directions of 
the Board of Revenue. 

A Wajib-ul-arz prepared in 1868 in ‘accordance 
with the directions of the Board of Revenue to. 
prepare a record of 41 custom and usage preval- 
ent in an estate” contained a paragraph headed 
Zikr-piaq-iShufa. 

On a question arising as to the interpretation 
of the wajib ul-arz in a pre-emption case. Held , 
that the wajib-ul-arz was only a xeqord of custom 
and not of contract. ( Rafiq and Lindsay , JJ.) 
Sital Prasad v. Mahabir Singh. 

(1922) A. 537 : 20 A. L J. 954. 

! Entries m — Evidentiary value of — 

Rtwaj-i-am. 

A wajib-ul-arz being part of a Revenue record 
is of greater authority than a nwaj-i-am which is 
of general application and is not drawn up in res- 
pect of individual villages: [Le Rossignol and 
Campbell, JJ,) Gurbakhsh Singh" v, Mt. Par- 
TAPO. 2 Lab. 346 : (1922) Lab. 234 : 

66. 1, C. 133. 

Qai ib— Meaning of. 

Where in the Wajib-ul-arz the provision 
governing inheritance in a family contained the 
word ,4 qanb”, Held in the absence of words of 
limitation, the term must be taken in its widest 
sense as meaning 44 nearest in degree.” (Lyle A . 

I L C,) Niamat Ali v* Ashiq Ali. 9 0. L. Jf % 127 ; 

(1922) Oudh 96 : 67 I. C, 803, 

WHIPPING ACT, (IV of 1909) S, ±.— Robbery- 
Hurt caused— When whipping to be ordered. 
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WILL — Codicil. 

Per Bancrjca J: Under S, 4 of the Whir ping 
Act, a sentence of whipping may be imposed 
where m the commission of a robbery, hurt is 
caused, It should be inflicted in cases where 
there is a certain amount of aggravation in the 
commission of the original offence. ( Mears . C J. 
and Banctjea, J.) Badri Prasad v. Emperor 
44 A. 538 : 20 A. L. J. 388 : 4 U. P. L. R. (A) 67 * 
(1922) A. 245 : 86 I. C. 418 : 23 Cr L, J. 274. 

WILL -Codicil— What is 

A document signed by the testator wlnUi came 
into the hands of the trustees at the same time 
and under the same circumstances as the will 
itself and which gave directions to the trustees is 
a codicil though there is no reference to the will 
itself. (Batten 0, J, C.) Mt. Ramdulari v 
Bishweshwar Dayal. 18 N. L. R. 143 

‘Codicil — Revocation of will when opera- 
tive as revocation of codicil. See (Succession 

Act S 57. 35 C. L. J. 488. 

— Construction — Absolute estate— Giant 

of — Abscttczpf words of restraint on alienation 
— Provision for successive life estates. 

In the absence of words imposing an effective 
restriction on the estate bequeathed the donee 
takes an absolute estate, even though the testatrix 
attempted ineffectually to create a succession of 
life estates. (Mears , C J. and Bancrjca , J,) 
Martin v . Hirdey Ram. 44 A 397 . 

20 A. L. J. 266 : L, R 3 A 201 : (1922) A. 120 : 

4 9. P. L. R, (A) 175 . 66 I C. 869 

Const ruction— Absolute estate —Resti tc- 

tion on alienation « 

Where a testator in terms gives an absolute 
gift to a legatee and subsequently professes to 
impose restnetions on alienation* by tbe legatee or 
his heirs* the restrictions as to alienation are 
invalid and a legatee will take an absolute estate 
under the will. 18 W. R 359; 4 Mad 200 ref. 
(Dalai, AJ.C.) Lala Manni Lal v. Raja Partab 
Bahadur Singh. 9 0. L J. 19 : 

(1922) Oudh 22 * 67 I. C. 8 

Construction — Bequest to charity— 

Vagueness— U ncertamty— Cypres • 

In construing a will bequeathing properties to a 
charity the primary rule is to ascertain whether 
the object aimed at by the testator could be carried 
out without making a new will for him. Although 
there may be vagueness in tbe selection of the 
places or in the allocation of the funds, so long 
as it is ascertainable that the testator had a 
particular object in view and that he intended 
the funds left by him should be appropriated to 
that object courts are bound to see that the per- 
sons appointed by the testator do not misappro- 
priate the funds. If the Court can ascertain that 
there was a general charitable intention the fact 
that the particular object for which the charity 
was intended did not exist oi that the fund in- 
tended for that charity could not exhaust the 
whole income will not be any reason for holding 
that the bequest failed either wholly or in part. 
The doctrine of cypres should receive as extend- 
ed an application as possible so as to give effect 
to the true intent and aim of the donor. His 
lapses, his ignorance, and his failure to understand 


WILL— Construction. 

the situation should not fetter the Courts so 
long as the purposes specified by him are not 
vitiated. 

It a testator has legally the power to dis- 
pose of his property by will bis wishes should be 
given effect to if they are expressed in language 
which makes it clear what they are and how they 
should be cariied out When a testator creates a 
tiust it must be for a definite and lawiul object 
23 B. 7 25, 31 B. 583, 31 C, 895, 3 7 M, L. T. 489 
Rel. (AbdiiU Raoof and Campbell, //,) SuNDAR 
Lal v . Kullu Ram 65 I. G. 820, 

Construction — Clause uncertain and 

repugnant to gift made — Operativenes$ t 

A clause m a will to the effect that division of 
the testator's estate \\ til not be made till his sons 
come of age and earn their livelihood and all h’S 
daughters are married, is inoperative both on the 
ground of repugnacy to a gift made and on the 
ground oi uncertainty, because the events 
mentioned above might either not take place or 
be indefinitely postponed. ( Wocdroffe and 
Cuming, JJ.) J. N. Ghose v . B. B. Dasi. 

(1922) Cal. 302. 

Construction — English iulcs — Pat si 

will — Hen s— Time of ascertainment of. 

The rule oi law m construing wills is to 
ascertain the intention of the testator as declared 
by him. and apparent in the words of lus will, 
and to give effect to this intention so far as, and, 
as nearly as may be, consistent with law. Rules 
of construction developed by the English courts 
are highly artificial and are inapplicable to the 
construction of wills in India, 38 I, A 54 ; 23 I, 
A. 18 Ref. 

A Parsi testator died m 1905 leaving his widow 
D, his son J, J’s wife, two daughters and four 
grandsons* By his will he directed that alter the 
death of his widow his reversionary estate should 
be held m trust by his executors and that the 
income should be paid to J for life and on J's 
death to J’s widow and children. There was a 
further provision that if J, died without issue* the 
executors should pay a lump sum to J’s widow 
and divide a moiety of the residue among the tes* 
tator's heirs as if he died intestate excluding J*s 
widow. J d ? ed without issue and his widow as bis 
administratrix claimed a share of the residuary 
estate of the testator. Held on the construction 
of the will, that the testator did not intend that 
his son 1. should take any interest under the wilt 
as an heir and consequently J’s wife could not 
claim a share of the residue. ( Lord Parmoor ). 
Dinbai v Nusserwanji ROstomji, 

31 M. L. T. 213 (P. C,) : (1922) P. C, 311 . 

(1922) K. W. N. 787 : 4 V P. L. R. (P 0.) 105 : 

27 C. W, N. 199 : 49 I A, 333 t 

Construction - Gift to female-* Absolute 

estate — “ Malik'*, meaning of. 

Where a Hindu testator died leaving a will 
stating that his wife would be malik of, and 
would have the interest of milkiat in his pro- 
perties. Held , that she took an absolute estate 
in the property bequeathed. The expression 
malik, is not a’ term of art and its meaning depends 
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WILL— Construction. 


Onithe context. [Wazn Hasan, A. J C) Bijai 
Bahadur Singh v Mathura Singh 

23 0. C. 345 * 9 0, L J, 327 : 
4IJ P. L It, (0, C.) 66 ' (1922) Oudh 278 : 

68 I, C. 555. 


legatee. In such a case the bequest does not 
take effect, discharged of the condition. ( Hooker - 
jec and Buokland * JJ ) Rajendra Lal Ghose v, 
Srimati Mrinalini Dasi. 26 C. W. N. 373 ; 

(1922) Cal. 116. 


Construction — Gift io wife— Sir land — 

Absolute t state — Election — Person claiming 
under ivill cannot dispute olltei bequests 

Where a testator bequeathed to his '• wile for 
hte 500 rupees per mensem besides vratmakbuza 
(Sir lands) in her possession”. Held that the wife 
took an absolute estate in the sir lands. Where 
a person claims property under a will and has no 
title to it apart from the will, he cannot dispute 
the right of another legatee under the will. (£»> 
John Edge) Rani Bijai Raj Kunwar v . Thakuz 
Jai Indra Bahabur Singh. 

44 A 435 : 31 M. L X. 69 (P. C.) : 9 0, L. J, 385 : 

4 V, P. L R (P. o.) 76 : 25 0. C. 260 : 

(1922) Oudh 318 : 36 C L, J. 511 : 

68 I. C. 876 : 49 I A. 262 

Construction — Gift to female — Absolute 

estate tn earlier put of the will — Restrictions on 
power of alienation and mode of enjoyment— 
Effect of . 

A Hindu testator piovxded m his will that attei 
him his daughter should be mahk with power to 
alienate and to enjoy the propeity down to her 
Son, grandson etc. The daughter was to live 
m the testator’s ancestral bhita and peiform 
the pujas inaugurated by him and it was 
provided that she should not otherwise transfer 
the property, except in the case of unaioidable 
necessity or for the education of her son etc. On 
a question arising as to the nature of the estate 
taken by the daughter Held, that though the 
earlier words in the w ill by themselves would 
create an absolute estate sill considering all its 
terms it must be held that the earlier part was 
qualified by the provisions in the other parts of 
the will and that the daughter got only a limited 
estate In constructmg a will regard must be had 
to the central idea of the testator rather than to 
isolated expressions in the will, 24 C 406 ; 14 C. 
W N. 458 ; 18 C W. N. 140 ; 40 C. 274 dist 8 C. 
L. J. 20 ; 12 C.L. J 391 ; 12 C. W N. 412 . 35 C. 
896 foil. {Chatter jee and Cuming JJ:) Surendra 
Nath Chatterjee v Sarojbandu Bhuttachar- 
JEE. 26 C W. N. 893. 


Construction— “Malik'* and “ Vans ” 

Estate conferred, 

Where in a will executed by a Hindu in favour 
of his wife, the words "maiik” and “varis” occur- 
and there is nothing in the text or circumstances 
to indicate an intention to cut down the absolute 
estate clearly and unmistakeably, then an absolute 
estate must be deemed to have been bequeathed. 
{. Kennedy J, C. and Kemp A, J. C.) Tirathmal 
Lokoomal v . Thanwarsingh. 

15 S. L. R. 202 : 66 I, C: 720. 

Construction— Nature of estate created « 

Maqbusa— Meaning of. 

A Hindu testator m Oudh gav T e his wife all 
his moveable and immoveable property subject to 
the terras and conditions in the will one of which 
was that she was to be the absolute owner of that 
ilaqa m Hardoi District and that as regards the 
remaining property viz the ilaqa in Khdri Dt. 
and the maqbusa in Hardoi Dt she was to have 
the rights sanctioned by law and was to be in pro- 
prietary possession. Held that the widow took an 
l absolute estate in the ilaqa in Hardoi Dt. and a 
widow’s estate in the reminder of the testator's 
property m Hardoi and Klieri Districts, (. Daniels 
and Lyle. A. J. C,) Kuar Nageshar Sahai v. 
Shiam Bahadur. 9 0 L. J 262 : (1922) Oudh 231. 

Construction — Powers of executor -Power 
of sale Mortgage — Suit to an force mortgage, 

An executor under a will with express power 
to sell has power to mortgage except in cases 
where a prohibition against mortgage can b£ 
inferred from the terms of the will. In a suit 
upon a mortgage made by an executor under a 
will with express power of sale the onus is not 
on the mortgagee to prove as part of his case that 
the executor was acting properly in effecting the 
mortgage. (Sit Walter Schwabe t C. J and 
Wallace J ) Parthasarathi Naidu v m Mu- 
kundammal. 43 M L J. 551 : 16 L W 670 : 

(1922) M. W. NT. 729 : 68 I. C. 856, 

Construction— Principles of. See Hindu, 

Law— Wii l. 3 Pat. L, T, 133. (P 0.) 


‘■Construction — Legacy on a condition 

precedent if takes effect when the condition by 
reason of subsequent events becomes impossible 
of performance. 

A testator bequeathed a sum of money to some 
of his relatives asking them to re-excavate a tank 
with the money and take the surplus But the 
testator himself re-excavated the tank before his 
death : 

Held, that the re excavation of the tank was a 
condition precedent, i.e. % there was no gift inten- 
ded unless the condition was fulfilled. The 
ascertainment of the testator's intention shown by 
® WtHeannot be varied by events which occur 
afterwifds. intention must be determined 

from the t&t&s of the bequest, and where the 
performance oL the condition appears to be the 
ijwtive of the the impracticability of the 

>|iidtihance w$ltW a-bar to the claims of the 


Construction —Principles of. 

In all cases the primary duty ot a court is id 
ascertain the true intention of the testator from an 
examination of the entire with The court is in 
fact entitled to put itself into the testator’s chair 
and say having i e gard to the language used in 
the different clauses, when read together what the 
testator’s intention was. {. Kanhatya Lal t j, c 
and Lyle A. J.C .) Mohamad Yakub Khan v 
Mahamad Shahid Ali Khan. 

25 0. C.21.9 0, L, J. 160 : 

(1922) Oudh 87 . 67 I. C. 556. 


, Construction— Rule of succession not to 
be altered — Dtsinhcrision of Heirs . 

A testator cannot create a new rule of succes- 
sion [unknown toHindulaw. A document executed 
by a Hindu before his death recited that from the 
date of its execution the executant ceased to have 
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any connection with his first son, that the latter 
was t> have no concern with any ol the lormer’s 
property and that after the death of the executant 
and his wife the first son was to have no rights as 
a son and the other sons should perform all the 
funeral ceremonies Held that the meaning ot 
the document was that the first son was to lose 
all his rights in his father's property from the 
date of the execution of the document, and that 
the recital that he would not have the rights of a 
son after the death of the executant, referred to 
rights oi a religious character and not to rights 
m the property. The document was not a will 
and was inadmissible in evidence for want ot 
registration. It was also ineffectual for another 
reason, viz. that while it contained no mention ol 
a gift of the property being made to any person 
it purported to after the lule of the Hindu law 
regarding succession. Such an attempt to after 
the mode of succession is void, 38 C. 603 Ret. 
{Broadway and Mai I mean, JJ.) Mad^vn Lai. 
v, Labhu Ram 

(1922) Lah. 421 : 67 I C. 431 

— Construction — Subsequent event-Condi- 

tion precedent — Impossibility of performance 
arising out of act of parties — Claim of Legatee. 
See (1921) Dig Col. 1005 Rajendrx Lal Ghose 
v Rakhal Das Roy. 

48 Cal. 1100 . 64 I. C. 977. 

Executor — Legatee a eating mortgage 

pending administration — Decree on mortgage — 
Executor if entitled to declaiation of invalidity ot 
decree. 

Pending the complete administration of the 
estate of the deceased, one of the legatees mort- 
gaged bis interest and upon that a decree was 
Obtained, In a suit by the executor for a declara- 
tion that the properties were not saleable and lor 
an injunction preventing such sale, 

Held, as the defendant had done nothing to 
prejudice the title of the executor the suit was not 
maintainable Accepting the legatees interest as 
security did not amount to throwing a cloud on 
the title. {Spencer and Ram cs am, JJ.) Sound v- 
rathammal v. N vrayanaswami Aiy vr. 

42 M. L, J 567 15 L. W. 639 . 

31 M. L T. 50 (Hi C.) : (1922) Mad. 306 

— Execution — Proof of — Quantum of evi- 
dence necessary— Similarity of signatui es— Value 
of— Appreciation of evidence by tual judge 

A will is one of the most solemn documents 
known to law. By it a dead man entrusts to the 
living the carrying out of his wishes, and as it is 
impossible that he can be called either to deny his 
signature or to explain the cucumstances in 
which it was attached, it is essential that trust- 
worthy and effective evidence should be given to 
establish compliance with the necessary forms ot 
law. Where no formalities are prsseribed by 
law, proof of the testator’s signature is all that is 
needed , but, in cases of doubt or dispute, justice 
requires that the best evidence piocurable of that 
signature should be furnished, and an attempt to 
support the signature by anything that falls short 
of this standard is a matter wlrch though it may 
not be fatal, is a serious defect. Mere resem- 
blance in signature is of no value where witnesses 


WILL — Oral Will. 

are available to prove the execution oi the will 
and they are not called or are not believed. 
Where no evidence was foithconung to show 
when the alleged will was found or why it was 
kept back until a claim based on intestacy was put 
forward, and no other details of the history of the 
will were placed before the court and the attesting 
witnesses had not been called, the conclusion is 
irrcsistable that the will is not genuine. {Lord 
Buckmasttr .} Ram GoPal L\lv. Aipna KUN- 
\V\R. (1922) P. C 366 31 M L. T. 277 (PC.) 

69 I. C, 31 : 49 I. A. 413 * 44 All 495, 

Qcnui ners — Shaky sig natur c. 

The lact that tuc signature is shaky but net 
uncharacteristic is almost in favour of the will 
being genuine, because, if a man sets himself to 
commit a forgery, he would naturally try to make 
the signature as exactly like the genuine signature 
as he could, and certainly would not introduce 
shakmess into the signature, {Lord Dunedin) 
Palchur Sankarvreddi i\ Palchur Mahal ak- 
SHMAMMA 17 L W. 1 . 31 M. L T. 307 (P. 0 : 

(1922) P. C. 315, 

Legacy— Suit by legatee against executor 

de son tort 

The argument that an executor de * son tort 
could not be sued by a legatee, at any rate, in 
the absence of the legal personal representative, 
applies only where theie is any legal representa- 
tive. But when a representative of the deceased 
or a person m possession of the estate is proved 
to have received enough to pay all demands against 
the estate m full no such rule can apply. Per 
Kumarasann Sastn , J : — When the same heirs are 
brought on lecord in a suit covering both the per- 
sonal properties of the widow and the properties 
in which she has a limited estate, the legal re- 
presentatives should be said to be on record as 
her own legal repiesentatives. It seems that 
m order to apply the doctrine that a person 
claiming under colour of a hostile title cannot be 
made executoi of his own wrong, a claim must be 
made bona fide Cootev* IVhittingdon (1873) L. R. 
Eq, 19534 Ret. ( Schwabe , C J . Couits Trotter and 
Kuinaraswami Sasin , JJ.) ZamiNdar of Bhadra- 
chalam v Sri Raja Venkatadrl Appa Rao, 
(1922) Mad. 457 : 48 M. L, J- 486 : 16 L, W. 369 : 

(1922) M. W. H 532 : 31 M. L. T. 221 (H. C.) 

Legacy — Suit for- Limitation — Interest 

on. See Lim. Act Art. 123 etc. 

(1922) Mad 457. 

Letters of administration— Proof of wilt 

— Capacity of testator. See (1921) Dig. Col. 1096 
Gordhandas Nathalal Patel v. Bai Sural 

64 I, 0. 257. 

j A f c cs tatc — Creation of — Remainder, 

vesting of. 

Whenever a life estate is created by will the 
remainder cannot remain in suspense but must 
vest m some one. ( Daniels and Lyle A, J. G\) 
Kuar Nageshar Saha; v. Kuar Mata Prasad, 
25 0. C. 189 : 9 0. L, J. 235 : (1922) Oudh 236. 

Oral will— Proof — Recital in an un~ 

registered deed. 

The fact of the oral will can be proved by the 
admission of the plaintiff, although it i° found in 
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a recital in a deed which, to take effect as a deed 
of gift, would require registration. If the recital 
is required to be used to prove an oral will, then 
it can be proved, and any question of registration 
is irrelevant. ( Macleod C.J, and Shalt , /.) Bai 
Sita t>, Bhegi Lal Amritial (1922) Bom. 149. 

Oral will — Strut proof— Discrepancy in 

— Statements of witnesses— Finding of fact, 

Courts must inSiSt on precise proof of the terms 
of a nuncupative will but this does not mean that 
an oral will cannot be proved unless all the 
witnesses give precisely the same words in telling 
what the testator said. It is only to be expected 
that the recollection of the witness should use 
slightly different terms of expression but if the 
effect of the language is the same it does not 
matter. The question whether the wTl has been 
proved is one of fact and the findings of the lower 
appellate court will be bindmg on second appeal, 
(Ha lit fox, A, J, C.) Bhawaniram v. Dammar 
Singh. 5NU. 183 : 66 I. C. 413 : 

(1922) Nag. 46. 

Power of appointment — Exercise of the 

power in donee's life time— Restriction on the 
power — Donee if takes absolute estate m the pro- 
perty. See (1921) Dig. Col. 1099. Bapuji 
Rustomji Karawalla v. Haji Esmail Haji 
Ahmed. 46 Bom. 694 : (1922) Bom. 337 . 

64 I. C. 644 

Proof of— Nature of disposition — Cre- 
dibility of witness— Standard of proof— Evamina- 
tion of attesting witnesses— Testamentary capa- 
city— Onus— Duty of Appellate Court, See (1921) 
Dig Col. 1097. Prasannamayi Debi v. Bai- 
kuxta Nath Chattora j, 49 Cal. 132 : 66 1. C 782 

-Proof of— Preparat/on— Suspicious cir- 
cumstances — Charge — Acquittal — Effect of — 
Natural provisions- See (1921) Dig. Col 1098 
Sarojini Dasi V . H ARID AS Ghosh 66 1. C. 774 , 

(1922) Cal 12. 

Testamentary capacity— Proof of— Sound 

and disposing state of mind— Directions given by 
testator — Will prepared in accordance with — 
Signature— Registration. 

Testamentary capacity is a relative thing; it is 
to be considered with reference to the particular 
will —the question being not whether the testator 
had capacity for will making, bat whether he had 
capacity to make the disputed will. He may 
have had capacity to make that will in the cir- 
cumstances and yet not have had the capacity to 
make a more complex will or he may not have 
had the capacity to make the will in suit and yet 
have had capacity to make a less complex or 
different one ; whether he understood the parti- 
cular thing he was a doing is the vital question. 

Where a testator has given instructions for the 
will while in health and executes the document 
perpared in accordance therewith while in illness 
flight proof of knowledge and approval will suffice, 
amliby will may be held valid, though at the 
Av^xecution the testator merely recollec.s 
thai KvKw given those instructions but believes 
that the wiif p|hich he is executing is in accord- 
ance with them. (Mookcrjee and Chotzner , //.) 
SiRApINDU NATHf JUl CHAUDHURI V, SUDHIR 

! Pas. 1 * ? .5^6, X, J. 66? : 69 I. C. 48. 


WORDS. 

Will Undue Influence — Legacy — Setting 
aside. See (1921) Dig Col. 1109. Raja Rajes- 
wara Sethupathi Avergal v, Kupauswami 
Aiyar. 68 I. C. 352, 

W0BDS — Aulad — Meaning ot. See Deed — Con- 
struction. (1922) Lah. 215, 

— Adam wusal — Meaning of — Not realised 

— Not realisable. See Agra Ten Act Ss. 8 and 9. 

L. B. 3 A. 348 (Bev). 

-Bahamah wajah — With all right? See 

Hindu Law, Gift 65 I. C 653. 

Bakasht — Meaning ot. See Bengal 

Tenancy Act S. 22 (2). 3 Pat. L. T. 13. 

Biswi— Meaning ot. See Land Tenure. 

OUDH. 9 0 It. J. 141, 

Fas landan — Meaning of — Lineal 

descendants— Daughters and daughter's sons if 
included. See Berar Inam Rules Cl, HI, R. V. 

r 65 I, C. 72. 

— Haqa chaharum — Meaning ol. Sec 
Landlord and Tenant— Cess, 20 A L. J. 646. 

Har— Meaning ot See Deed— Constuc- 

TION. 65 I, C. 598, 

Kasht— Bakasht— Meaning of See B. T. 

Act, S. 22(2). 3 Pat. L T. 13, 

Maqbuza — Meaning of. See Will, 

Construction. 9 0. 1. J 262. 

Malik— Absolute right. See Hindu Law 

-Will. 42 M, L, J. 492 (P. 0 ) 

Malik— Meaning of. See Hindu Law-^ 

Will. 3 Pat. L. T. 133. (P. C.) 

Malik — Meaning of — Will — Absolute 

estate. See Will — Construction. * 

9 0. L, t 327* 

Malik— Meaning of. See Will — Con- 
struction 15 $ . L. B 202, 

Malik— Meaning of. See Deed — Cons. 

truction. (1922) Pat. 70. 

Malik — Malikwa waris — Female donee — 

Absolute estate. See Hindu Law— Will, Cons- 
truction, 641, C 752 

** Malik Mustakil kamil ” — Meaning of — 

Do not necessarily confer absolute estate. See 
Deed— Construction. (1922) Pat. 74. 

— Marfat — Meaning of. See C. P. Code, 

S 47. 64 1 0. 124. 

Mokra— Meaning of. Sec Landlord and 

tenant— Permanent Tenancy. 

35 C. t. J, 90, 

* Naslan bad naslan — Meaning of, See 

Lease— Construction. 65 I. 0. 707* 

Param Sana— Meaning of. See Land 

Tenures -t0udh. 9 0. L. J, 141 
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Public place— Meaning of— Place to 

which public have access. See Gambling Act 
S. 13. 20 A L. J. 80. 

Putra Poutradi Santati— Meaning of 

— Absolute — No difference whether found in a 
will or lease. See Lease. 24 Bora. L. It, 300. 

Putrapautradi Krame — Perpetual and 

heritable estate. See Hindu Law, Gift. 

64 1. C 518. 

Qabiz— Meaning of See Hindu law 

Will. 65 I. C. 462. 

Qarib— Meaning of — See Wajib-ul- 

arz. 9 0. L, J. 127. 

Shawls— Meaning ot. See Railways 

Act, S 72. 24 Bom. L. R 416. 

Taquait — Meaning of. See U. P. Land 

Revenue Act Ss. 160, 161, 162. 66 I. C. 620, 

Teji-mandi — Teji — Mandi — Meaning 

of. See CONTRCT Act, S. 30. 24 Bom. L. R. 60. 

Thika — Mokra— Meaning of. See Land- 
lord and Tenant— Permanent Tenancy. 

35 C. L. J. 90. 

Wai is— Meaning of. See Will Con- 
struction, 15 S L R. 202, 

— — Waris —Meaning of, See Hindu Law 

Will. 65 I. C. 462. 

Walda’— ‘Bhaiya’— Meaning of. See 

65 I. C. 308. 

WORKMAN’S BREACH OF CONTRACT ACT (XIII 
of 1859)— 4 pplicability— Artificer— Contractor. 

A contract by a person to carry stones on his 
camels is not the contract of an artificer or work- 
man or labourer within S. 1 of the Workman’s 
Breach of contract Act. [Shadi Lai , C. /.) Jafajr 
v . Emperor. 3 Lah. 371. j 

— s. 1 — Contract with two workmen or 

artiticers— Proceedings unde f the Act— Elements 
of offence . 


ZEMINDARI. 

Notwithstanding the language of S. 1 of the 
Workman’s Breach of Contract Aot, it is open to 
an employer to start proceedings under the Act 
in respect of a contract entered into with two 
artificers joinlty In a case under the Act, the 
court has to find on the evidence whether the 
artificers ha\e received an advance of moneyi 
(i Oldfield and Devadoss , JJ.) Ka.nda.sami Mudal- 
i\ Guruswami Pillai 44 M. L. J. 53 : 

31 M. I, T. 475 (H. 0.) : 16 I W. 883, 

S. 2 -Artificer — Meaning of— Musician if 

within the Act — Discretion of Court . 

A person who plays a musical instrument in a 
band is not an artificer, workman or labourer 
within the meaning of S. 1 of the Workman’s 
Breach of Contract Act. 

S. 2 of the Workman’s Breach of Contract Act. 
as amended by Act XII of 1920 gives a Magistrate 
complete discretion to order either the re-payment 
of the advance or the performance of the work. 
[Saunders, J . C.) Nga Tha Gyan v. Nga Ba E, 
(1922) U. B. 9 : 64 I. C 370 : 23 Cr. L. J. 2. 

S. 2 —Refusal to work — Physical fitness 

— When an offence . 

A person can be held to have refused “ wil- 
fully and without lawfuly or reasonable excuse '* 
only if it is proved that he was physically fit at 
the time [Macgregor, J.) Heeth Lal.Kadria v. 
Mooksud Ally. 1 B. L, J. 109. 

WORKS OF DEFENCE ACT (VII of! 1903 ) -Demoli- 
tion of platform— Acquiescence in existence. 

Where the cantonment authorities acquiesced 
in the existence of a platform for 30 years, they 
had no power to demolish it. Nor would the 
Indian Works of Defence Act afford any authority 
for its demolition ( Stuart , /.) Ram Ratan v. 
King-Emperor. L. R. 3 A. 15 (Cr) . 

20 A. L. J. 169 : 65 I. C 855 : 
23 Cr. L. J. 199 : (1922) A 86. 

ZEMINDARI— Haq-i-chaharum- Right of Zemin- 
dar — Liability of purchaser of house property 
See Landlord and Tenant— Cesses. 

20 A L. J 646. 
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ACCOUNTS. 

ACCOUNTS — Mistake in. 

A person is always entitled to prove if he can 
that theie was a mistake in the accounts and 
that he signed them as correct by mistake. [Bat- 
ten, J , C.) Seth Bhoj^ vf t». Panda Shankar 
Nath. (1922) Nag 265.. 

ADMINISTRATION—- J ui isdiction— Release of a 
share . 

Pending the administration of the estate the 
District Judge has jurisdiction to direct the 
share of one of the heirs who gives an undertak- 
i ng to be responsible tor his share of debts to be 
made over to him. Such an order of the District 
Judge merely operates as an order of discharge of 
the Receiver so far as that share is concerned 
( Couttsand Das , JJ.) Hr. Dulhin Sona Koer ? 
Saiyed Shah Mahmuddul Haque 

(1922) P. 585. 

AGRA TEN. ACT (II of 1901), -Agi cement t elating 
to land — Admissibility. j 

Agreements relating to land when reduced to J 
writing and filed in any Court are inadmissible 
in evidence, unless they are stamped and regis- 
tered according to the law in force at the date of 
their execution, except in so far as they relate to 
the subject-matter of the suit and have been 
embodied in any order or decree of the Court 
{Hopkins S. M. and Pot ter, J. M ) Mukta Pra- 
sad v. MoJiLal. L R. 3 All. 315 (Rev,) 

S. 68 — Lease — ThekadaPs right to 

grant. 

The thekadar has the ordinary powers of a 
landlord including the power to grant a lease. 

(, Simfson , A.]. C.) Bhusan v. Jageshwak, 

(1922) Oudh 216. 

S. 95— Record of rights— Entries in— 

Effect . 

In a suit for a declaration that a tenant was a 
tenant of sir , it was proved that in the last re- 
cord of rights prepared before 1902 the land had 
been recorded as an occupancy holding and not 
as sir , while admittedly there was no case for 
applying cl, (bj.or |c) of the definition of sir in 
S. 4 (12) of the Unfed Provinces Land Revenue 


APPEAL, 

Held, that the entry iu the record of rights 
was conclusive proof that the land was not sir 
and that evidence a id inference to the contrary 
were unavailing. [Foard S M. and Harrison, 
I to.) Raghuv \.ndan Singh v Baisu Mathura 
Prasad, L R 3 All 302 (Rev). 

S. 201 (3 )—Snit for profits. 

In suits for profits brought by the plaintiff 
against his brother lambardar, the defendant 
pleaded that he and his bi other were members of 
a joint Hindu family and that such a suit was not 
maintainable; Held the names of the parties to 
the suit Demg entered on a moiety share in each of 
the two mahals and having regrrd to the view 
taken of the S. 201 (3) of the Tenancy Act by the 
High Court the claim of the plaintiff, whose 
name was entered on a moiety of the property, 
ought to have been decreed. There is a presump- 
tion resulting in preventing persons from pleading 
that the family is a joint Hindu family, as against 
the entries in the khewat, 32 All 779 ref. to. 
[Lindsay and Gokul Prasad , JJ.) Sheo NaraiN v 
Bala Rao. 44 All 616: (1922) All. 332, 


ALLUVION AND DILUVI0N~C/*a/7ge m rher 
course — Land washed away and placed adjoining 
anoihei } s land — Right to. 

The mere fact that a change in a river’s course 
has placed land belonging to A in contiguity to 
the lands of B could never deprive A of the lands 
and transfer them to B, 27 C* 768 Rel. Who- 
ever has land, whereever it is, whatever may be 
the accident to which it has been exposed* the 
ground remains the property of the owner, ( Simp- 
son and IVaztr Hasan, A /, C.) Balbhaddar 
Prasad Narayan Das. 9 0. L. J. 518, 


APPEAL — Decree for joint possession-^One of the 
plaintiffs not made respondent — Bringing him 
on record after the death of another. 

The defendants appealed against a decree for 
joint possession in favour of 5 plaintiffs to High 
Court but only four plaintiffs bad been made 
respondents, Held , tbe appeal could not be heard 
because the decree was one for joint possession so 
that even if the appeal were successful it wonld 
be infructuous because the plaintiff who was not 
made a respondent would still be able to execute 
the decree. 
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Where alter the death of one of the res- 
pondents the plaintiff, who bad been omitted 
from the category of respondents was, after the 
period of lnnitaton, substituted in his place. 
Held, the appeal could not be maintained. IP Cal. 
W. N. 290 foil. ( Coutts and D^s JJ. I Tej 
Narain Sahu v. Dal Ramsahu. (1922) P. 606. 

-Issue to be decided by courts . 

In appealable cases the courts below should, as 
far as may be practicable, pronounce their 
opinion on all the important points so as to avoid 
remind, expense and delay. {Sir John Edge) 
Mahomed SulaimaN v. Kumar Birendra 
Chandra Singh. (1922) P C. 405, 

Right of — Party dismissed from record 

— Prejudice Sec (1921* Dig. Col. 23 Agent. B 
N, W. Ry, Co. v. Jagannath Agar walla 

66 I. C, 903. 

APPELLATE COURT —^Evidence— Cogent grounds 
to alter conclusion of trial court 

Cogent grounds would be needed to alter the 
conclusion drawn by the trial Court Irotn the oial 
evidence which the appellant gave. ( Lord 
Sumner) Socrates Atychids v. Secy of State 
for India. (1922) P, C. 371. 

BENAMI — Test ol — Evidence of Benatni. See 
(1921) Dig, Col. 38. Mt. Pewandabai v. 
Chatan Lal. 15 S L R 84 

BENGAL LAND REVENUE SALES ACT {XI of 

1859), S 3 —Arrears* 

Where 10th November, 1862 was merely the 
date when the kabuhat was signed and the ten- 
ant in September, 1862 had taken over a then 
existing tenancy of the estate. Held , the tenancy 
contiuued as before and when it was not shown 
that the accounts in the Collector's office were not 
correctly kept the presumption was that they 
were correctly kept Arrears according to the ac- 
counts were therefore, such as woild justify sale 
( Sir John Edge.) Mahomed Sulaiman v. Kuma 
^irendra Chandra Singh. i1922) P. C. 405, 

BENGAL PATNl REGULATION, Ss. 8 (2) and 10- 

N~tice to be s rucx up in Collector's cutcherv — 
— Requirements oi Patm Regulation— Lontorra ty 
with. See (1921j Dig, Col. 51. RaJa Bupendra 
Narain Singh v. Madar Bux. 66 I. C. 793, 

BEN. TENANCY ACT Ss. 29 and 147 (A) — Suit tn 
ejectment by landlords — Expiry of lease— Com- 
promise — Enhancement of rent , legality o,\ 

S 29 of the B. T. Act applies to the rent o an 
occupancy raiyat and S. 147 A applies to a suit 
between a landlord and a tenant as such. Where 
a suit was brought by the pla'ntiff for ejectment 
of the defts. on the allegation that defts. who 
had been holding under a time expired kabuliyat 
were trespasser, there was a compromise 
under which defts. agreed to remain m possession 
of the land and were to be rec gnised as ten- 
ants with occupancy rights at the rents which 
were mentioned in the compromise. The deits. 
agreed to pay a lump sum of money for old 
arrears. There was default in the payment of 
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the sum agreed upon and the landlord brought a 
suit for recovery of the amount. 

Held , that the suit was not governed either by 
S. 29 or S 147 A of the B* T. Act, as the prior 
suit which ended in a compromise was a suit 
between a landlord and trespasser, ( Coutts aitd 
Adami, jj.) Choudhuri Ched Gobind Singh 
v, Mahabir Misser, (1922) Pat. 319. 

S. 50 — Payment of rent at uniform tent 

— Presumption . 

The mere fact of payment of rent at a uniform 
rate foi any number of years, apart from the 
presumption that can be raised under S. 50 B. T. 
Act. does not raise any presumption of fixing of 
rent. { Suhrawardy and Cuming f Jj.) Yakub 
Ali Choudhuri v. Raj Kumar Dutta* 

65 I. C. 527. 

S. 147 A — Applicability — Suit between 

landlord and trespasser. See Bengal Tenancy 
Act, Ss. 29 and 147 A. (1922) Pat 319 

Ss. 158 B and 159— Purchaser of under- 
tenure at auction sale under a rent decree — 
Rights of. See Lim. Act, Art. 139 

(1922) Cal. 544. 

Ss 159 and 161— Prescriptive title. 

Per Woodroffe, J : The word encumbrance as 
used in Ss. 159 and 161 of the Bengal Tenancy 
Act includes a statutory title acquired by a fres- 
pisser by adverse possession of the land of a de- 
faulting tenant ( Woodroffe , Walmsley and 
S uhrawardy JJ,) Jnanendra Mohan Dutt v . 
CJmesh Chandra Guha 

26 C. W. N. 985 : (1922) Cal. 544 

S, 167 — Suit for possession — Auction 

purchaser of under-tenure at rent sale — Subse- 
quent purchaser more than twelve yeirs after — 
Limitation. See Lim. Act, Arts 137 140, 144. 

(1922) Cal. 544, 

BERAR INAM RULES CLASSES II AND IV- 

Scope of 

Where the laam certificate itself does not 
mention the class and in the certificate the purpose 
of the grant is stated to be the serv ce of the 
Kazi and maintenance, and the tenure to be in 
oeroetuity conditional on serv T ce. Held the grant 
is both a maintenance and a service grant. As 
a service grant the main does fall under class II. 
The main purpose of the inam was the main- 
tenance of the family and the service stipulated 
for is not necessarily personal service bv the 
oarticular person in whose name the certificate 
for the time being stands but is service by any 
member or members of the family of <he first 
grantee from the British Government. ( Kotml, 
A. J, C.) Syed Waziruddin v. Shahbuddin. f 

(1922) Nag. 254. 

BURDEN OP PROOF— Legacy— Validity— Con- 
sent of heir as to quantum. See Mahomedan 
Law- Will, (1922) P. C. 391, 

Common carrier — Liability under Rail- 
ways Act Effect of Risk Notes. See Railways 
Act, Ss. 72, 76. 67 I. C. 664. 

Permanent tepar ev — See Landlord and 

Tenant-Permanent Ten anc y. { 1922) Lkh. 329. 
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C. P. CODE (1908) S. 98, 


C P. LAND REVENUE ACT (1917) S. 160 —Scope’ 
By S. 12 (1) ot the Ltm Act or S, 8 of the 
General Clauses Act and S 160 of. the Land 
Revenue Act the period of limitation is not three 
years but three years and one day. ( Halhfax A. 
j. C,) Narzan Patel v. Abdul Ghani 

(1922) Nag 261 

—S*, 46 (5) — Trees in occupancy holding — 

Mortgage , 

Mortgage of trees amounts to a transfer of the 
rights m the occupancy tenure in a portion of 
the tenancy bolding and the document^ cannot 
be registered in contravention of S 46 (5) of the 
C. P Tenancy Act of 1898. The mortg <ge is not 
operative as regards the other property except the 
trees covered by it An instrument so registered 
cannot operate in respect of any part of the 
property ostensibly transferred by it, 13 N L. R 
165 Fol. ( Prideaux , A. I. C) Tukaram v. Naiba. 

(1922) Nag 252. 

C. P. MUNICIPAL ACT. S 122 -Conviction under- 
Absence of that struchvt proof occupies more 
Spate-Notice for prosecution— Authority for 
sanction 

In the absence of proof that a new structure 
put up occupied more space than the original one 
a conviction undei S, 12*2, C P Municipal Act 
cannot be supported Meaning of 'Building*' ex 
plained, A prosecution uqder the Act can take 
place only after a resolution passed at a meeting 
properly convened and conducted. ( Drake Brock- 
man J. C ) Thakur Lal v. Secretary, Munici 
pal Committee, Khandwa 64 I C 274 : 

22 Cr L J 754 

C. P. CODE (1908), S, 11 —Adverse finding— 
Decree in favour of party— Effect. 

Where a decree is one of dismissal in favour of 
the defendant, but there is an adverse finding 
against him on one point, he cannot appeal and 
there is no question of res judicata Cases w T here a 
decree is based on two grounds either of which is 
sufficient to support the decree stand on a differ- 
enr footing (Chatterjca and Pearson , JJ.) R*j- 
endra Kishore Choudhury v Kumud Ban 
Mahata. 65 I. C. 271 


S. 11 — Co-defendants — Decision in prior 

litiga Ho n—When a bar. 

In the absence of an express issue raised 
between co-defendants and a decision thereon a 
prior adjud'cation does not constitute res judicata 
between them. ( Shnpson , A. J C.) Rhabil v, 
Mahomed Ismail* 9 0, L J. 540. 


-S. 


11 — Question 
-Effect. 


of taw — Erroneous 


decision on- 
A decision on a question of law may be res yudi- 
an erroneous decision on a question of 
law cannot be allowed to operate as res judicata 
so as to prevent a court from deciding the same 
<|uestlon on its arising between the same parties 
subsequent suit. ( Broadway and Abdul 
'{J .Lam. Moti Sagar v . Dhanna Mal 
Hh (1922J Lab-, 329. 

J — A— Explanation IV — for posses- 
-Tm? by p&jfyas* asserted and negatived 
’ **** keirshipr-Bar of 


When plaintiff sued to recover possession of 
property from a trespasser on the ground that he 
was owner by joint purchase with two others, 
and obtained a decree for his share, and subse 
quently brought a suit against the same defendant 
for possession of the remaining portion of the 
propei ty claiming as heir to a deceased person, a 
title wb ch he could have put forward n the 
alternative in the earlier sun but did not, the 
subsequent suit is barred by res judicata. 

11 Ben. L. R 158, 40 Cal. 1 Relied on 41 I. A. 
H2 distinguished {Knshnan and Ramesam , JJ ) 
Thona mna Naina Muhammad Rowther v 
Abdul Rahman Rowther. (1922) M W, N 845, 

S. 11 — Expl. Applicability. 

Explanation VI, S. 11 of the Civil Procedure 
Code proudes that where ^persons litigate bona 
fide in respect of a private right claimed m com- 
mon for themselves and others, all persons inter- 
ested in such right shall, for the purposes of that 
right, be deemed to claim "under the persons so 
litigating. Id order to make that explanation 
app’icable, there ought to be a community of 
inteiest claimed on the strength of a common 
title and ihe claim must have been made in good 
fadh for the enforcement or defence of that com- 
m n right on behalf of all the persons having 
such common interest. The common nterest m«y 
rest on the existence of a joint family, in which 
that interest is \ested or may rest on a joint title 
otherwise obtained (Kanhaiya Lal, J . C.) Hansla 
Rakhsh Singh v. Raj Bukhsh Singh. 

4 U. P. I. R. (0. C.) 47. 

S. 2b— Judicial Commissioner of Coorg — 

Transfer of suit to High Court— Trial on the 
Original Side — Appeal 

Where a case is transferred under S. 25, C. F. 
Code by the Governor- General in Council from 
the Court of the Judicial Commissioner of Coorg 
to the Original Side of the High Court of Madras 
and the suit is tried by the High Court, there is 
an appeal under the Letters Patent from the de- 
cision (1913) A. C. 546 applied, ( Schwabe , C.J. 
and Odgers, J ) Kongandra Appayya v. KoN- 
GANDRA Kuttappa. (1922) M. W N. 830. 

S. 92 Scope of — Suit for possession and 

declaration — Sanction when necessary. 

Where the worshippers of a temple sue for 
possession of temple property, the suit is not 
maintainable as pnma facie ft is only the 
trustees who could claim that relief. They can 
however sue for a declaration that it is trust pro- 
perly and to Such a suit S. 92 will not apply 
{ Broadway and Abdul Raoof JJ.) Saltg Ram v. 
Bassao Mal 67 I. C. 320. 

S. 98 — Reference to a third fudge — Third 

Judge deciding case on another point — Piocedure. 

Under S. 98 C* P Code a third judge to whom 
a pomt of law is referred on a difference of opin 
ion between the members of a Division Bench of 
the High Court, cannot dispose of the appeal 
generally but can only dispose of the point of law 
referred and then decide the appeal in the man- 
ner indicated by the referring judges having re- 
gard to the possible answers that might be given. 
^Vher^th$ ^ ues t I0r) o| actually referred ta a 



1077 


OF INDIAN DECISIONS 


1078 


C. P. CODE (1908) S. 100. 

third judge was not decided by him and the ie- 
ference consequently pioves mfruciuous, the 
appeal must be disposed of under S. 98 (2j C P 
Code. ( Woodroffe , Walmslcy and Suhrawardy, 
JJ.) Jnanendra Mohan Dutts7. Umesh C iandka 
Guha. 28 C. W. N. 985 . (1922) C. 544. 

>S. 100 — Custom — Finding as to — Mixed 

question of law and fact 

Where a point o f custom raises a mixed ques 
tion of law and fact the court can in second 
appeal go into the evidence to see whether it 
establishes the alleged custom. ( Simpson and 
Wazir Hasan , A. J.C) Balbhaddar Prasad v, 
Narayan Das. 9 0. 1 J. 518. 

— — S. 10 S— Finding of fad — Inadmissible 

evidence — Consideration of —Effect of , 

Where a finding of fact is materially based on 
inadmissible evidence, the High Court will not 
accept it m second appeal. { Halifax , A J.C) 
Raoji v, Warlu 18 N, L. R. 182 

S.. 100— Finding of fact— Inferences (rom 

fact -Interference in second appeal. See (1921; 
Dig. Col 185 . Mt Pewandbai v. Chatan Mal 

15 S L R. 84. 

* S. 100— Question of fact— Rebuttal of 

f resumption. 

The question whether the presumption of 
the correctness of the Record of Rights has been 
rebutted in a particular case is more a ques- 
tion of fact than of law, (Suhrawardy amt 
Cummg , JJ .) Yakub Ali Chowdhuri v. Raj 
Kumar Dutta. 65 1. C. 527. 

— * S, 100— Tenancy, nature of - Mixed ques- 

tion of law and fact. 

• A decision on a question of the nature of the 
enancy, viz., whether it is a permanent one or a 

tenancy at will is a mixed question of law and fact 
and can be decided in second appeal, 44 Cal. 119 
and 8 C. W. N 775 lolloped. { Broadway and 
Abdul Quadtr,JJ.) Lala Moti Sagar Dhama 
Mal. (1922) Lah, 329. 

S. 109— Legal Practitioner —Ref usal to 

enrol . 

An order of High Court refusing to enrol a per- 
son as legal practitioner comes under its disci- 
plinary or administrative powers and no leave to 
appeal to H>s Majesty can be granted 4 Pat L. 
J. 423 toll, ( Miller C. J and Ada mi , / ) Sudhax- 
su Bala Hazra In te, (1922) P. 603. 

Ss. 109 and 110 — Confirming judgment 

— Decree confirmed but on different grounds . 

When the two judges of the High Court for- 
ming a Division Bench confirm the decree of the 
court below but lor different reasons, the judg- 
ment of the High Court is one of affirmance. 44 
M. 293 ; 25 A. 109 foil. {Daniels and Lyte 9 A. J. 
C.) Mohammad Ali Khan v Ghazanfar Ali 
Khan 25 0. C. 277. 

$. 110 — Leave to appeal to the Privy 

Council— Appealable value — Directly or indirectly 
involving property over 10,000 rupees in value. 
Where a dec sion given wnh respect to one half 
of tfie property conveyed under a deed can have 
no possible effect on a future litigation relating 


O, P. CODE (1908) S 115. 

to the ether half of the property, such decision 
cannot be said even indirectly to involve a ques- 
tion respecting the subject matter of the said liti- 
gation {Ashworth and Simpson, A. J. C.) 
Bh a gw ati Prasad o. Achh^ibar Singh- 

9 0.1 J 531. 

S. 110 — Leave to appeal to the Privy 

Council — Valuation — Admissions of parties. 
Where the defendants accepted the valuation 
given by the plaintiffs m the plaint and m tneir 
own memorandum of appeal, they cannot after- 
wards contend tnat the valuation is wrong and that 
the case is of the appealable value to the Privy 
Council {Ashworth and btmpson . A. /. C.) 
Bhagwati Prasad v. Achhaibar Singh. 

9 0. L, J, 531. 

— — S. 115— Comt subordinate to the High 
Court — Meaning of —Rent Court . 

In cases where an appeal would lie to the High 
Court, the Rent Court is a court subordinate to 
the High Court witmn the meaning of S. 115 C. 

P. Code 14 O C 38 foil. ( Simpson and Wazir 
Hasan, A. /. C.) Chanhraja v. Kalka Pande 

9 0. I. J, 543. 

S. 115— Case decided — Other remedy 

open — Effect . 

An order requiring tne plaintiff to pay certain 
damages on condition ot getting an adjournment* 
with an order that the case will not be taken up 
unless the amount is paid does not constitu e the 
decision ol a case within the meaning of the sec- 
tion. If the amount is not paid and the case dis- 
missed, there is a right of appeal and the inter- 
locutory order can be attacked theiem. {Daniels, 
J C ) Narendra Bahadur .Singh Pande v, 
Peary La. 24 0. C. 225 : 64 I. C 211. 

Ss. 115 and 144— Case decided— Decision 

as to payment of court-fee , 

An order of the appellate court directing the 
appellant to pay advalorem court-fee is a case 
decided within the meaning of S. 115 C. P. Code 
and the High Court can revise the order. 
[Oldfield, J .) SUDALl MUTUU PlLLAI V. SUDALAI 

Muthu Pillai. 

(1922) M W. N. 831, 

S. 115 and 0, 9 R. IS— Dismissal for de- 
fault — Setting aside-improper refusal - Revision . 

Where a court dismissed an application to set 
aside an order ot dismissal of a suit for default 
wuhout considering the existence of sufficient 
cause for non-appearance of the plaint ff the 
order is open to revision under S. 115 C. P. Code 
(Krishnan, J.) Kowtha Suhyanarayana Gaku 
v. Yarudala Venkayya. (1922) M, 3Y. K. 822. 

S. 115 — Other remedy open— interlocu- 
tory order —Liability for accounts — Government 
of India Act 5, 107. 

Where the parties have a right of aopeal from 
the ultimate decision aftei the accounts are taken 
the High Court should not interfere in revision or 
superintendence, unless it were proved to its 
satisfaction that the Judge had given improper 
directions in his interlocutory order as to the 
mide of taking accounts to the commissioner 
which unless varied or set aside would result in 
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irrepairable loss to the parties. ( Miller , C /. and 
Mnllick, J.) Harihar Prasad Singh v Maharaja 
Kesho Prasad Singh. (1922) P. 598 

S 115- O f her remedy open — Appeal 

from final order of dismissal-interlocutory order* 
Open to attack under S. 105, C P. Code — Effect 
See C. P. Code. S. 1 15— Case Decided. 

64 I. C. 211. 

— S. 115 — Wrong view of law. 

An alleged wrong view of law taken by the 
court is not a ground for interference in revi- 
sion {Batten, J, C.) Mt. Bari Bahu v. Kundan 

Singh. (1922) Nag. 264 

Ss. 151, 152 — Decree — Amendment — 

Lapse of time . 

Where the parties allowed a decree to be en- 
forced for 6 years before attemrting to amend it, 
it should not be amended, specially when there is 
no clerical or arithmetical mistake (. Prideaux , 
A, J . C.) Raje Udajiram v, Rajeshwar. 

67 I. C. 310. 

-0. 1, r. 3 — Requirements. 

O. 1, R» 3 of the Civil Procedure Code requires 
that all persons should be joined as defendants 
against whom anv right to relief in respect of or 
arising out of the same act is alleged to exist, 
whether jointly or severally where, if sepaiate 
suits were brought against such persons, anv 
common question of law or fac f would arise, 
{Kanhaiya Lai , J. C ) Hausha Bakhsii Singh v 
Raj Baksh Singh. 4 TJ. P. L. R (0. C ) 47. 

0. 2 R. 2 — Mortgage — Suit on—Dismisal 

o f prior suit for possession— Subsequent suit for 
money . 

The dismissal of a prior suit by a mortgagee 
for possession of the mortgaged land bars a 
subsequent suit for recovery ot the principal and 
interest due on the mortgage. 25 B 161 foil 
{ Scott Smith and Leslie Jones . 77,} Harnam 
Singh v . Bhola Singh. 4 Lah. L. J. 502. 

O 2. R, 2— Mortgagee suing twice for 

sale . 

If the mortgage provided, as mortgages always 
do in England, for an independent obligation to 
pay the principal and fhe interest, then a suit 
brought to obtain a personal judgment in respect 
of the interest alone, would not prevent a subse- 
quent claim tor payment of the ptincipal. In such 
a case the cause of action would be dist net The 
master »s however, different if the non-payment 
of Ihe interest causes the principal money to be- 
dottie due, a? in that case the cause of action, the 
non-payment of the mterest gives rise, to two 
forms of relief which the Code provides shall not 
be split. 

The fact that the decree obtained by the mort- 
gagee was not a decree for sale but in the nature 

S il judgment, does not alter the effect 
ing a decree for money recoverable 
Imaged nropertv. { Lord Bnckmaster.) 
s Li&m V, Bala ^al, (1922) P. G. 412. 

" ITT ffX— Pleadings— Amendment — 

Amendment cm mr0 hr conclusion of trial — 

) negligence. * 


C.P. CODE, (1908) 0. 17, R 3 

In a suit for a declaration that a decree ob- 
tained against a minor was not bindmg on him on 
account of the gross negligence of the guard -an 
ad Item in the conduct of ihe prior suit, the 
plaint did not allege and the deft, did not ask for, 
particulars of the alleged negligence The parties 
however went to trial and it was found on the 
evidence that neglgence had been established. 
Subsequently the court oidered an amendment of 
the pla*nt. Held that the case having been tried 
out and a find-ng of negligence arrived at, no 
amet dment was necessary. tKrishnan and 
Venkatasubba Rao , JJ.) Veerappan v. Mennap- 
PAN. 31 M. L. T. 449 (H. C.) 

0. 6, R. 17 — Grounds for . 

In a suit lor specific performance or in the 
alternative for damages, plaintiff can be allowed 
to amend his plaint by g ving up his claim 'or 
specific performance in view of the fact that 
the property had depreciated m value. It is a 
well recognised rule of law that under O 6, R. 17. 
C, F. C. the powers of amendment vested in the 
Court are very wide. [Raymond' A. J C.) 
Eanchose Narse v, Abdul Hussain 

(1922) S 46. 

0. 7, R. 10 — Scope of— Plaint consisting 

of claims paitly within and partly without 
jurisdiction — Ancestral home, if a test 

O. 7 R. 10 does not spicifically state what is to 
be done when a plaint consists of a cla m within 
the court’s jurisdiction and also a claim outside 
the jurisdiction but it obviously means that that 
portion of such a plaint which is outside the 
jurisd'ction shall be treated as though it was a 
distinct plaint by itself. 

5 he mere fact that ihe ancestral home rf peri- 
sons, who are realiv residing outside the jurisdic- 
t'ou, is w‘thin the jurisdiction does not matter. 
[Walsh and Wallach , JJ.) Kishori Lal v. Ram 
Sundar. 64 I. C. 688. 

0. 13, Rr. 1 and 2 — Fvrdence— Production 

of— Documents filed at late stage— Admissibility 
— Power of court , 

Under O. 15 Rr. 1 and 2 C P, C. unlike the 
corresponding provisions of S 138 of the Old 
Code, there is an absolute prohibition of the 
reception of documents not produced at the first 
hearing, unless good cause is shown for their 
non- production at that stage. The Court may 
however admit the evidence in the interests of 
justice if the court is of opimon tha* the recep- 
t-on of the evidence will enable the person ten- 
dering ij to win a case wb ch he will otherwise 
lose and that the loss on the case would be an 
excessive penalty for failure to produce the 
evidence in time. [Ashworth A J. C.) Shankar 
Lal v Mahbub Shaw. 25 0. C. 286. 

0 . 17, R 3 and 0 . 9, R 6 — Absence of de- 
fendant on date of healing — Procedure . 

Where the defendant absents himself on the 
date fixed for evidence in a case, the proper pro- 
cedure for a cour t is to proceed under O, 17; R 3 
and not under O. 9. R. 6 C. P. C [Simpson and 
Wazir Hasan, A. J. C) Chatjharja v. KalKa 
PANDE. 9 0, L. J. 546. 
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C. P. CODE, (1908) 0. 21, B. 18. 

0. 21, Br. 15 and 22— A p plication under 

— Defective — If saves limitation. See Lim. Act 
Art. 182 (5). (1922) P. 597 

0, 22 B. 4— Appeal — Death of one res 

pondent — Survival of right — No abatement , 

Where in an aopeal irom a suit for a declara- 
tion that certain properties bad been dedicated to 
waqf and that t >eir alienation was void, one of 
the plaintiffs (respondents) dies the right to appeal 
against h’m does not survive against his legal 
representatives and the appeal can proceei 
without them. [Broadway and Martin eau } J},) 
Rahim Baksh v. Channah Din. 

4 Lab. L J. 511 

0. 22, B. 10— Devolution or transfer of 

interests Preemption suit— Right of transferee 
to continue suit. 

Pending a su t lor preemption by the plaintiff he 
gifted away all his property to his son who 
thereupon applied to continue the suit under O, 
22, R 10, C. P. Code Held , that the s m as donee 
could continue the su t. The general principle is 
that the right of preemption runs with the land 
and a transfer ot the proneity carries w th it the 
right of pre-emp ion (Sitnpson and Wazu 
Hasan , A. J, C) Sadiq Husain Khan v: 
Mohammad Karim, 25 I. C. 319, 

0. 23 B. 1— Application to withdraw 

suit — Withdrawal of application * 

An application to withdraw a suit can itself be 
withdrawn for proper reasons and the suit could 
be proceeded with thereafter 1912 M. W. N. 
997 Ref. ( Oldfield , J.) Lakshmana Pillai v 
Appalwar Alwar Ayyangak. 

31 M. I X. 451 (H G.) 

• _0. 32, B, 15 —-Guardian of a defendant 

alleged to be of unsound mind by one 
party and denied by the opposite party — Judicial 
inquiry , if necessary 

Where the plaintiff does not allege but demes 
that defendant is of unsound mind or mentally 
infirm to defend the suit, it is desirable that there 
should be a judicial inquiry m the matter and 
that both parties be allowed to adduce evidence 
[Woodroffe and Ghose, TJ.) Ram Sundar Saha 
v, Kali Narain Sen Choudhry. 

(1922) Cal. 86 

-0. 40, B. 4— Receiver — Liability of, to 

estate — Procedure for determination— Fixing of 
approximate amount — Illegal See C. P. Code. 
O 43 R, 1 (s). 43 M L J. 707 

— 0, 41, B, 1 — Several appeals , from one 

judgment— Copies of judgment necessary with 
memo 

Where there are several appeals from one 
judgment by different appellants, the High 
Court w'll insist under the rules to have copies 
of judgment filed with each memo of appeal 
though where there are several appeals from the 
same judgment by the same appellant, he should 
be permitted to file one copy only of the judgment 
with the memorandum in one of his appeals. 
( Dawson Miller , C. J and Cautts , J.) Riajan 
Thakur v Charitar Thakur. 

(1922) P 580. 


C. P. CODE, (1908) 0, 43, B. 1. 

0, 41, E. 22 - Cross objections — Hearing 

of — Dismissal of appeal — Co-respondents . 

A cross appeal should ordinarily be directed 
against the appellants and not against the corres- 
pondents. Wtiere an appeal is dismissed for 
failure to furnish security under O. 41, R. 10, C. 
P, Code in the presence of ihe respondent and 
without any objection on his part he cannot 
subsequently proceed with his cross objections. 
5 Pat. L. J. 328 ,* 8 O, L, J, 358 foil. [Daniels 
Lyle , A. J. C.) Q\ra Mahomed Shahan v 
Bazar Asa Begum. 25 0. C, 280. 

0, 41, B, 23— Remand — Order for — 

Decision when conclusive. 

In the case of a remand under O m 41, R 23 
points decided by the order of remand are final 
subject to appeal and cannot be reopened at any 
subsequent stage oi the litigation. 48 C. 499 , 43 
A 379 Ref [Daniels and Dalai , A J. C) 
Janki Shah v, Mahomed Abbas. 

25 0 C. 245. 

0. 41. B 27— Additional evidence — 

Admission of , on appeal— Considerations govern- 
ing, 

A party cannot claim admission of additional 
evidence oral or documentary, as a matter of 
ruht. O. 41, R. 27, C. P # Code gives a discretion 
to the Court of appeal to allow the production of 
such evidence and lays down definite limits 
within wh’ch addi ional evidence may be pro 
duced in an a >pellaie court The words* 1 any 
other substant al cause” mean a causa ejusdem 
generis to the grounds already mentioned m O. 
41 R. 2? C, P, Code or in other words' as mean- 
ing a case at least analogous to tnose specified 
previously. Further the ap f ellate couithasa 
d scretion m t >e nutter and when it has exercis- 
ed its discretion in one way it is not open to a 
court of second appeal to interfere with toat 
discretion. 42 M. 7 37 Rel. [Waztr Hasan, 
A.J. C,) Badri Prasad v, Muk^ndi 

9. 0. L. J 505. 

0. 43, B 1 (c ) — Application to execute 

decree dismissed for default of prosecution — 
Application for restoration — Appeal — Maintain - 
ability . 

Where an application to restore to file aa execu- 
t-on application is dismissed for default of prose- 
cution there is no right of appeal. {Piggott and 
Walsh t JJ,) Babu Bharat Inder v, Hakim 
Ashgar Ali Khan. L. B. 3 A. 622. 

0, 43 B. 1 Cl* (a) — Appeal against order 

under Or, 40, R 4 directing attachment of Recei- 
ver's property for failure to pay amount fixed as 
due from him— Scope of — Correctness of amount 
— Right to question — Receiver's indebtedness — 
Procedure for fixing — Fixing of approximate 
amount — Legality, 

In an appeal from an order under O. 40, R. 4 
C. P. C. directing attachment of the property of 
a receiver on the ground that he failed to pay 
the amount directed to be paid by him, it is open 
to the receiver to question the amount fixed as 
due from him by the lower court. 
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C. P CODE (1908), 0. 45 R. 7. 

Held, that the Court below erred in law is not 
fixing the exact amount of tue recti ver's indebt- 
edness and in dnecting him to pay an approxi- 
ma e amount. 

Observations on the proper proceduie to be 
followed in fixing the amount to be paid bv a 
receiver and in directing attachment ot ins pjo- 
perty in default of payment. (Krishna n and 
Venkatasubba Rao . JJ. ) R M P. Palaniappa 
Chetti v. M. S. A. Pl, Palaniappa Chetti. 

43 M. L. J. 707 

— 0 t 45 R. 7 — Time for furnishing security 

— Extension of. 

The High Court has no power to extend the 
period of 6 weeks prescribed for the granting of 
security* (Lyle and Ashworthy A . J. C.) Ashig 
Ali V. ARJUNAANUN N1SSA. 25 0 c. 254 

0. 47 Rr. 4 and 8 — Order granting 

application for review — Effect of — Pi occdure 

Tbe granting of an application for re-vew 
merely amounts to a decision to rehear the case 
in which tbe decree or order (in respect ot which 
a review is claimed) was passed The judge 
hearing the review is not entitled to do anything 
in tne first stage beyond passing an order gran- 
ting the review and giving his reasons for so 
doing. It the review is granted the judge who 
has allowed the review becomes vested with 
jurisdiction to pass any order which the original 
judge could have passed It may be sutficient 
for him merely to alter the order of the original 
judge or it may be necessary for him to take 
some intermediate step such as an order in 
remand or referring an issue. ( Ashwcrth and 
Simpson . AJ.C .) Bhagwati Prasad v. Achhaibar 
Singh. 9 0. L. J. 531 

CONTRACT — Sale of goods— Indents — Relation- 
ship between mdentor and person supply ng 
goods — Ownership ot goods — Property when 
passes — Tender of cheque for price ot goods— 
Delivery. See (1921) Dig. 494. Nazarali Sam 
5UDD1N v. Malun & Co. 64 I, C. 943 


COURT TEES ACT, SCH. II ART. 11 

CONTRACT ACT* S 65 — Scope of, 

S. 65. deal& with (a) agreements enforceable by 
Uw and (b) with agreements not so enforceable. 
By clause (g) ot S. 2 an agreement not enforceable 
by law is said to be void. An agreement dis- 
covered to be void is one diecovered tj be not 
enforceable by law, and, on the language of the 
secuon* would include an agreement that was 
\oid in that sense from ns inception as distinct 
from a contract that becomes void. 4 
. agreement o sell the right of a reversioner 
is manifestly vojd from its inception because its 
subject mat-er is incapable of being bound by 
sale [^ir Lawrence Jenkins.) Thakurajn Har- 
nath Kuar v t Thakur Indar Bahadur Singh, 

(1922) P. C. 403. 

S, 74 — Remission 

Where the deed reci ed " I will claim a remis- 
sion of annas-4*per cent, per month from the 
mterest, if I pay the amount as stipulated. I will 
not claim remission if I do not repa> the amount 
I as stuulated”. Held , the reduction in the rate 
of interest contemplated on punctual „ payment of 
instalments does not amount to* a penalty. 
(Pndeau.v, A.J C.) Kesheo Pao v. Krishna 
Kao ’ (1922) Nag 263. 

CO-SHARER Title— Proof of— Right to use of 
water. 

The mere fact that the plaintiff has the right to 
use the water on the deiendaut’s land does not 
make h m a cosharer in the land itself noi does 
it affect the defendant’s title to the land. (Shadi 
Lai and Wilber force* JJ ) Sadaman v. Lakku 

4 Lah. L. J. 514. 

COURT EEE— Cross objections— Subject matter 
incapable of money valuation . 

Where the subiect ma ter of certain cross ob- 
jection cannot be valued in money the Court 
should accept any reasonable valuation put by 
t ie appellant. ( Kanhavya Lai , / C, and Lyle , 
A. J. C .) Rejeo Lochan Maharaj v. Ram 
Manohar Prasad. 25 0. C J, 275. 


CONTRACT ACT, S. 30— Wagering contract— 
What amounts to » 


Where the plaintiff expects that the goods 
would be delivered to him and he enters into the 
contract with that expecta ion, and als> m the 
hope ot making some profit upon the difference 
in price. Held : the defendants might or might 
not have intended to deliver the goods, but th»t 
would not make the contract as a contract of 
wag ;ef. In o*der to bung a contact under S. 30 
of the Contract Act it is necessary to show th t 
both parties intended that no delivery or accept- 
ance shall take place aud agreed that the mere 
difference between the price at the time of the 
batgam and the price at some iater time shall be 
paid ,* but if only one of the paities intends that 
no delivery shall take place the contract is not 
vj&ated. Speculation does not necessarily m- 
by way of wager and to consti* 
lute? SU^*<x>ntract a common intent on to wager 
^esseobal' 44 Bdm. 373 followed, referred to. 
Pmla Pmsdd+i^ Firm Sanehiram Baiinath 

OTHERS ^.S&KAJMAL MARWARK 


COURT-FEES ACT, S. 7 (4) (e)— ART. 17 (vi) SCH. 
II- Scope. 

A suit under S, 31 of the Sp. Rel. Act 
brought for a declaration wi h consequential 
relief, for purposes of court-fees and juried ction 
is governed by S. 7 (4) (c) of the Court Fees 
Act, and Art. 17 (vi) of Sch ll Ot the Court-fees 
Act cannot apply where it is possible to estimate 
the money value ot the claim. 7 N. L R. 190 
Full. ( Batten , J . C.) Mt, Bari Bahu v, Kundan 
S ingh * (1922) Nag. 264. 


S 17 — Redemption 
mortgaf. — T. P, Act, S. 76 (ffh 


of usufructuary 


Where the plff. seeks to redeem the usufructu- 
ary mortgage the Court fee is payable on the 
principal amount exclusive of any surplus profits 
realised by the mortgagee and claimed in the 
suit. S. 17 of the Court Fees Act relates only to a 
suit: which embraces two or more disr met subjects 
and does not apply to such a case, 29 All. 471 * 8 
N L.R. 179, Foil. 16 Mad, 32rf;,Dst * {Brdke 
Brockman J t C) Gqpikisian u. SaRABji* . 

(3922) Nag. 25?. 
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COURT FEES ACT SCH, II, ART. 11. 

Sch. I, Art 11 or 17 — Memorrandum of 

cross object oas —^alaa. ion — Subject matter in- 
capable oi valuation. Set Jourt Fee. 

25 0. C. 275 

Sch II, art. 11 — Restitution proctcdings 

— Appeal — Court-fee . 

Proceedings in les'-'tution are pioceedings m 
execution and the court fee payable on an appeal 
thereirom is under C ch. II art 11 of the Cour* 
Fees Act {Oldfield, J.) Sudalai Muthu Pillai 
v. Supalai Muthu Pillai. (1922) M. W. N. 831 

Sch. II Art. 17 (vi) —Applicability of— 

Money value capa de of being estimated. S^e 
Court-Fees Act, S. 7 tiv) c. (1922) Nag 264 

CRIMINAL PROCEDURE CODE, Ss 107 and 112— 

Allegations not specific — Effect . 

Where the allegations agunst the petitioners 
are too vague and do not give the necessary de 
tails which are required to inform the petit oners 
of the accusation that tney have to meet, the 
Magistrate'should not call up m the petitio ers to 
show cause why they should not be bound down to 
keep the peace. 6 All , 25 and 41 Mad., 246 referr- 
ed to {Ross, J.) Maharaj Kumar Nand Kishore 
Nath Sahi Deo and others v. The King 
Emperor. (1922) P. 209 

— — S. 110 —Powr of the Magistrate — Infor- 

mation — S, 192 if applies * 

The law in no way limits the method in which 
the Magistrate, who is empowered by the 
Local Government to receive the information 
and even if the information is addressed to 
the Judicial Commissioner or to another Magis- 
trate and is then received bv the Magistrate, 
there is nothing in the section which would pre- 
clude him from acting on the information so 
received. S. 192 Cr. P. C. applies to proceedings 
under the section. {Mulhck and Coutts , JJ.) 
Hiranand Ojha v. King Emperor. 

(1922) P. 586. 

S, 110— Proceedings under— Joint trial 

Legality o f— Evidence — Weight due to. 

In proceedings under S 110, Cr, P. Code the 
joint tr al of several persons in illegal. Where 
there is a large volume of evidence in favour oi 
the accused* which was as good as, ifnotbeher 
than that of the prosecution, there is no ground I 
for ordeiing security under S. 110, Cr P. Code. 
{Scott Smith , /.) Krishna v. The Crown. 

4 Lah L. J. 531 

Ss. 145, 146— Evidence of possession on 

both sides equally unreliable — Order under S. 145 
based on presumption of possession arising 
from the title , if valid — Such presumption when 
applicable— Interference by High Court — Magis- 
trate directed to act under S. 146, 

Where in a proceeding under S 145, Cr. P. C 
a Magistrate found that the evidence of posses- 
sion on both sides was equally unreliable, but 
declared the second party to be in possession 
relying on the presumption as to possession 
arising from title ; . 

Held, that the order of the Magistrate under 
SL 145 was ba<5 and he *was directed to act under 
C ? . p,G. , . 


CR P. CODE S. 503, 

Where a Magistrate finds the evidence on both 
sides, which in itself is reliable, equally balanced, 
and he is unable to conclude trom such evidence 
which party is in possession then he is entitled to 
coroborate the evidence of possession given by 
one side bv the presumption as to posession aris- 
ing from the idle whicn he finds in tnat side. But 
this principle doe^ not apply in a case where 
he Magistrate finds that the exidence of posses- 
sion on bo h sides is equally unreliable. ( Sander- 
son , C J . and Chotzner J .) ^shoy KUmar 
Bhattacharjia v. Brojeswar Ghattak 

26 C. W. N. 1000. 

S. 164 — Examination like cross-examt - 

nation 

Statement made during examination of the 
accused wh'ch amounts to cross examination 
cannot be used against him ( Coutts and Adami % 
JJ.) Nira Bhagat v King Emperor. 

(1922) P. 582. 

Ss. 192 and 110— Scope of, 

S. 192 applies to a proceeding under S. 110, the 
proceeding being a ca^e, {Mulhck and Coutts , 
JJ.) Hiranand Ojha v t King Emperon. 

(1922) P 586. 

-S, 423— Appeal deposed of on the merits 

—Pleader not heard— Power to revise judgment. 
See Cr P, Code, Ss, 439 and 423. (1922) P. 587. 

Ss. 435 and 439 — Criminal r evision — 

Dismissal for non-payment of printing charges — 
Power to rehear. 

Once a criminal revision case has been dis- 
missed for default of payment of printing charges 
it is not competent to the High Court *o rehear 
i he case or entertain a fresh application for 
revision 23 M. L J. 321 foil. {Wallace J ) Narra 
Appayya v. Darsi Venkatappayya. 

(1922) M W. N 821. 

S 439 —Findings of fact — When open to 

question in revision. 

Ordinarily the High Court would not m revi- 
sion, go behind the concuirent findings of the 
courts below on a question of fact ( Devadoss , / ) 
Maruthayee v Appavu Pillai, 

31 M. L. T. 388 (H.C.) 

* ® s * ^39 and 423 — - Appeal disposed of on 

merits — Pleaders * absence , 

Where the appeal is disposed of on the merits 
under S. 423, there is no power in the High Court 
under S. 439 to set as'de the judgment of the 
court below, merely upon the ground that the 
pleader or the Counsel on behalf of the petitioner 
was not heai d in the court below, [Jwala 
Prasad and Coutts , JJ.) Olayat Khan v % King 
Emperor (1922) P. 587, 

— *S. 503— Commission for examination of 

wi inesses Refu sal — U nreasona hie expense 

The District Magistrate is given under S. 503 a 
discretion in the matter of issuing a commiss on 
and ii the attendance of a witness cannot be 
secured without enormous or unreasonable ex- 
pense the District Magistrate might direct Ms 
examination on commission^ 5 A. 92 • 6 A. 224 * 
SC. 896 ReL {Mar mean J,) Parmanand v. 
The Crown. 4 Lah, L. J. 538. 
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CB. B. COBB, S. 522. 

S. 522 — House trespass— U nlawfu l pos- 
session during absence of owner — Owner kept out 
by force — Order under S. 522, legality of 

Where a wife who had deserted her husband 
for several \ears t 'ok advantage of his temporary 
absence irom his house, broke open the lock and 
entered into toe hou^e and subsequently kept out 
the husband by force, an order under S 522 Cr 
P. Code is legitimate ( Devadoss , J ) Maru- 
thayee v. Appavu Pillai. 31 M. L. T. 388 (H. C.) 

CBIMINAL TRIAL - Confession. 

When the story of confession was not told by 
the witness until after a tortnight of the occur- 
rence, the evidence is unreliable (Coutts and 
Adami, JJ.) Niru Bhagat v. King Emperor 

(1922) P. 582. 

De Novo trial— Change of Magistrate 

— Application for new trial 

Where after the charge had been framed, the 
Magistrate was transfer! ed and the case was 
taken up by a new Magistrate, the accused is 
entitled to a de wovotriilit he applies for it. 
A general allegation that an applica ion was 
made but rejected, without specifying the date or 
the person who made it, is not entitled to much 
weight. ( Sanderson . C.J and Pan ton, J J Shaikh 
Aziz Mandal v. Girish Chandra Oioudhury 
63 I. C. 38 : 23 Cr. L. J. 502. 

Leading question. 

A leading question to the prosecution witness 
by the prosecution cannot be allowed nor can the 
reply be used. ( Coutts and , Adami JJ) NiRU 
Bhagat v King Emperor. (1922j P. 582. 

Local inspection — Effect of. 

Where a ter taking the evidence, the Magistrate 
at the request of bo h par-ies and »n the presence 
ol t *eir pleaders inspected the locality solely lor 
the purpose of understand ng the evidence ali eady 
given, there is nothing illegal in it, ( Sanderson 
C. J. and Panton , J.\ Shaikh Aziz Mandal v. 
Girish Chandra Choudhury. 68 I. C. 38 . 

23 Cr L J. 502 


Mon -production of material witnesses 

The non production of material witnesses like 
the investigation officers and the failure to explain 
it are serious omissions which cannot but 
throw suspicion on the whole prosecution case. 
{Coutts and Adami, JJ.) Niru Bhagat v. King 
Emperor. (1922) P. 582. 


CUSTOM — Alienation — Necessity — Proof of— Old 
alienation — Onus — Ancestral property. 


Where an alienation purporting to have been 
made for necessity is challenged a very long 
time afterwards the buiden of proof is shifted 
to the plaintiffs to prove its invalidity. Property 
inherited through a female may be ancestral. 65 


P. R. 1900; 18 I C 114; 101 P R 1916 32 P R. 
1 395 Rel, [Abdool Raoof and Baven Petman , JJ.) 
SmflK* «>.,DEBI Dial. 4 Lah. L, J, 516. 

^^Ipcmprom ise by collaterals— Binding 

eft?*- fv C'h 

. comproims^ /arrived at by a collateral in 
6 Taitb fen be Abe best in the cir 

is^binding on bis successors also. * 


DAMAGES. 

Where doubtful questions of fact or law have 
arisen between two pirtie-, and each of them nas 
agreed to to waive what he honestly believes to 
be h-s lawful claim in whole or in pan the tran- 
saction amounts to a compromise, the waiver or 
abandonment of e ther side furnishing the con- 
sideration, provided oi corn se, that both 
parties were fully aware of the circumstances, 
Broadway and Abdul Raoof , JJ.) Jai Ram v, 
Selu. 68 I. C. 362. 

Essentials of— Easement — Custom and 

prescription bee (1921) Dig. Col. 488 Gopal- 
khshna Sil v . Abdul Samad Chaudhuri. 

66 I C. 640 

Proof— Pleading — Variation — Evidence 

of — Judicial decisions. 

Although a custom must be sufficiently defined 
for its appl cation to the facts of the particular 
case in which that custom is pleaded, so that it 
may be clear and undoubted, yet the pirty plead- 
ing the custom can be allowed to prove the same 
m a sense narrower t >an that stated in the 
pleadings Decisions by courts on questions of 
custom afford valuable evidence as to the exis- 
tence of the custom. 45 C. 450 ; 49 I* A. 119 
Ret. P usage of recem date cannot be tegarded as 
a custom. A custom must be proved by clear 
and unambiguous evidence to be ancient and in- 
variable. In this respeci there is no difference 
between a family custom and local custom. 14 
M I. A. 570 ; 45 C, 450, 461 ; 3 C. W N. 21 Ref. 

{ Ashworth and Simpson , A. J . C.) Thakur 
Rudra Pratap Narain Singh v Thakur 
Norman Prasad Singh, 9 0. L. J. 552. 

Proof of — Custom at variance with law 

— Onus . 

The person who sets up a custom must est^-* 
blish it to the wh >le length ot abrogating the 
law under wmch the opposite par.y claims ti le 
and if this is not done the gene al law must pre- 
vail. Possible inferences or probable im plica- 
ions cannot uphold a custom ( Simpson and 
Wazir Hasan , A. J C.) Balbhaddar Prasad v. 
Narayan Das. 9 0, L I. 518. 

Succession — Sons aud daughters— Right 

of representat 1 on— Daughter ii excludes fathers 
brother or sister. See (1921) Dig Col 491. 
Ahmad un-Nissa v. Nasil-un-Nissa- 

4 Lah L. J. 496 

DAMAGES — Prize proceedings— Claim as alter- 
native to claim for release . 

A claim for damages m prize proceedings 
cannot be had as an alternative to a claim for 
the release of the vessel and consistently with 
her condemnation { Lord Sumner.) Socrates 
Atychides v. Secy, of State. (1922) B. C. 371. 

Negligence— Railway accident — Measure 

of damages — Professional man. 

When a claim for compensation to families 
killed through negligence is made, the right to 
recover is resti icted to the amount of actual pecu- 
niary benefit wh ch the. family might reasonably 
have expected to enjoy had the deceased ntft 
been kilted. It is not competent for a court or a 
jury to make in addition a compassionate allow- 
ance. 13 A C. 800 Rel- ( Lord Parfnoopi) The 
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DEKHAN AGE. BELIEF ACT, S. 10. 

Royal Tins Company v- The Canadian Paci- 
fic Railway Co. 31 M L. T. 317 (P C.) 

DEKHAN AGBIGULTUBISTS BELIEF ACT, S. 10 

A — Sale — Contemporaneous agreement to re- 
transfer — Rabuhat — Evidence Act , S, 92. 

Defendant executed a sale deed in favour of 
plaintiff. At the same time there was an oial 
agreement to reconvey on payment of purchase 
money, and an unregistered kabuhat was execut- 
ed subsequently embodying the terms of the 
agreement. In plaintiff's suit for possession, 
defendants pleaded that the ttansaction was only 
a mortgage. Held : S. 10 A ot the Deccan Agri- 
culturists Act, empoweis a court, notwithstand- 
ing the provisions of S 92 of ihe Evidence Act, 
to inquire into and determme the real nature of 
such a transaction. The plaintiff whose title is 
based on the sale deed, cannot succeed, if defem 
dants prove the transaction to be only a mort- 
gage. {Kennedy, J. C. and Raymond , 4* J. C.) 
Hambirkhan v. Murijmal. ’ (1922) Sind 39. 

DEED — Construction— Principles of Sale deed 

In construing a document desciibed as a 
sale deed, all the covenants must be looked into 
and it must then be judged whethei the inten- 
tion of the parties as expresssed in the deed was 
to effect an immediate transfer of proprietary 
right. (Damtels and Lyle , A J C.) Bishesiiar 
Dayal v. Mt, Har Kaj Kuar. 66 I t C. 622. 

Execution — Formal delivery — A r ecessity> 

No particular technical form of words or acts 
is necessary to render an instrument the deed of 
the party who has executed it. For as soon as 
there are acts or words showing .that it is intend* 
ed to be executed as his dead that sufficient. 
The usual way of showing this is formal delivery. 
A deed may be validly executed even though it 
remains in the custody of ihe grantor. [Viscount 
Haldane.) J. C. Macedo v. Beatrice Stroud. 

31 M. L. T, 312 (P C ) 

DIVOBCE — Discretion of court— Judicial sepat a- 
tion — Law of Canada. 

The law of Canada makes a distinction bet- 
weemthe case of a separation on the ground ot 
adultery, which is a thing as of right and judi- 
cial separation based qo ill-treatment or grievous 
insult, which is in the discretion of the court. 
In the lattei case the Judicial Committee would 
be reluctant to interfere with the discretion exer- 
cised by the courts below. (Viscount Haldane ,) 
Baldwin v, Baldwin. 31 M. L. T. 302 P. C. 

DOMICILE — Commercial domicile — Prize of war. 

Where every act of the claimant at the time of 
the breaking of the war was consistent with the 
intention to retain his commercial domicile at 
Constantinople and inconsistent with any inten- 
tion to divest himself of it, and he did his best 
to continue the voyage to a Turkish port although 
he was not able to show that there was any parti- 
cularly pressing commercial object in sending 
her to Basra, where there was no cargo engaged, 
where no agent had been appointed and where 
there was no trade to be expected, he being in the 
Piraeus and his ships being in the hands of the 
Turkish Government, Held the claimant had not 
discharged the burden of proof which lay upon 

Y— 69 


EVIDENCE ACT, S, 92. 

him of showing that he was no longer commer- 
cially domiciled in Turkey as he had been before. 
The condemnation must therefore stand, {Lotd 
Sumner) Socrates Atvchides v Secy, of 
State for India, (1922) P. C $71* 

EASEMENT— R got to butial — Acquisition bv 
prescription — Possibit*y of — Customary right. 
See (1921) Dig Colm 5 IS Gopalkrishna Sil v . 
Abdul Samad Choudhuri 66 I. C. 640. 

ESTOPPEL — Auction, sale— Dec* ee holder failing 
to mention incumbrance in sale pioclatnation — 
Effect 

Where the execution application asked for a 
sale of property subject to a mortgage m the decree 
holder’s favour but by some mistake it was omiU 
ted in the sale proclamation and there was not- 
ing to show there was any misrepresentation, no 
estoppel arrises, {Meats, C, J. and Banei fee , J.) 
Ram Sarup v. Bhar it Singh 43 All 703 : 

19 A L J 744 : 64 I. C, 763. 

Mortgage — Denial of title — Decree . 

Where a person piofesses to have an interest 
in property and mortgages the same and a decree 
is passed thereon, the decree is binding on what- 
ever interest he has on the property and the mort- 
gagor is estopped fiom denying that he had no 
title in the property, ( Lord Phillimore ,} Bhola- 
nath Sen v. Balaram Das, 

31 M. L. T. 306 (P.0.) 

EVIDENCE — Inadmissibility— Effect. 

It doe* not follow a document is invalid, 
merely becauce it may not be adm’ssible in evi- 
dence, {Pnaeanx, A. J. C ) Kaje Udajiram v. 
RajeshwaR. 67 I C. 310. 

EVIDENCE ACT S. Zb— Record of admission 
made before a court. 

The statement of a court that a person admit- 
ted the claim of another person in a case pending 
befoie it is relevant under S 35 of the Evidence 
Act as the statement forms part of the record. 
{Ashworth and Simpson , A . J. C.) Thakur 
Rudra Pratap NArain Singh v. Thakur NIr- 
man Prasad Narain Singh. 9 0. L. J. $62, 

S, 92— Lease compulsorily registrable — 

Failure to register— Oral evidence proving terms 
— If allowed. See T. P. Act, S. 107, 

(1922) Lah. 329. 

S. 92 — Recitals m documents — Oral 

evidence to contradict — Admissibility . 

Where there is a duly signed receipt for the 
payment of rent oral evidence could not be 
admitted in supersession of the recitals m the 
receipts. But if the case is that false entries 
were made in the receipts there is a question of 
fraud and oral evideuce is admissible under S 92 
poviso (1) ot the Evidence Act. [Wazir Hasan , J<) 
Kune war Ba shari Lal v. Kalka, 

25 0. C 282* 

S. 92 — Transaction, nature of— Oral 

agreement varying — Dekhau Agriculturists Relief 
Act S. 10 A Effect of. See Dekhan Agr Relies? 
Act, S. 10 A.. (I9W Sfcid3& 
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EVIDENCE ACT, S. 108. 

S 108 — Presumption as to death— Suit 

by Hindu claiming as heir of a deceased per sen 
— Father of plaintiff unheard for 10 years before 
suit— Hindu Law rule— Applicability of* 

In a suit by plaintiffs for the recovery of the 
properties of one T. as the persons entitled to 
them as his heirs or nearest reversioners, they 
alleged that their father K, had not been heard of 
for nearly 10 years before suit and that thev were 
thus the nearest reveisioners. Held that the rule 
ot Hindu law that at least 12 years should elapse 
before a man unheard of should be treated as 
dead was inapplicable to the case but that the 7 
year's rule under 3 108 ot the Evidence Act 
applied and that as he had not been heard of for 
10 years before suit he must be presumed to have 
died on the date of suit The rule of Hindu law 
referred to is only a rule of evidence and is not 
applicable after the passing of the Evidence Act 
{krishnan and V enkutasubba Rao , //.) Ponduri 
Adeyya v. Jaladi BVREYYA. 43 M L. J 725. 

~S. 114 — Will — Improbability of a ivill 

entuely written by the testator being forged— 
Burden of proof . 

There is nothing unnatural in a Hindu sonless 
and not in a good state of health writing a docu- 
ment by which directions are given to a widow to 
adopt the testator’s nephew It is certainly 
extremely improbable that a person wishing to 
put iorward a forged will would run the risk of 
imitating the hand writing ot the deceased or get 
it imitated by some one else when it would be so 
easy to attack a forged document when it runs over 
a folio page and ourports to have been written bv 
the testator. The plaintiff has to prove the 
document on which he relies but when once he 
has gone as far as putting before ihe Court 
a pnma facie case which bears the signs of being 
genuine, then it is for the defendant^ produce 
reliable gtounds for upsetting the plaintiff's case 
and satisfy the court that it is not only improble 
but impossible {Macleod C. /. and Coyagee, J ) 
Irabasappa ik Bhadrawa., (1922) Bom 296. 

— S. 145 — Absence of note about directing 

attention . 

Where the purpose of the production of the 
dacument must have been well understood hy the 
witness and from the record of his deposition it 
was manifest that after being shown the docu- 
ment. he was directly asked whether it was not a 
fact that he was not at a particular place on the 
alleged date as was clear from the document and 
where on re-examination no attempt was made 
to elicit any explanation, Held the witness was 
properly contradicted, {Sir Lawrence Jenkins ) 
Baikuntha Nath Chyttoraj v . Prasannamoyi 

(1922) P, C 409. 

140 to 152 -Questions— ReUvency. 

A question put to a female witness whether she 
mad©, pregnant by one X. in a case relating fo 
Hy property, would be relevant it the point 
by reason of uscbastity she could not 
hu L sband>s property. But if the object 
credit » Ss * 146 and 148 to 152 
be considered. {Chatter 
Subala Das v. Indra 
1 iffPP < , * 65 1. Gj 692. : 


HINDU DAW — Impartible Estate. 

S. 16 5— Power of com t to call for and 

admit evidence* 

Even though* a document is not produced at the 
first hearing of a case the court can call for the 
document under S. 165 of the Evidence Act. 
{Ashworth, A. /. C.) Shankar Lal v* Mahmud 
Shah, 25 0. C. 286. 

GENERAL CLAUSES ACT, S. 3 (59) — Calendar- 
Interest . 

Where the probabilities are not, and the evi- 
dence does not show, tha* the parties usually 
went by the Gregorian Calendar, provisions of 
General Clauses Act S. 3 (59) do not apply. 
{Batten, J. C ) Seth Bho.maj v . Panda Shankar- 
na th. (1922) Nag. 265. 

HINDU LAW — Applicability — Converts — Halai 
Memons of Porcbundcr, 

There are among the Mahomedans certain 
groups whose ancestors were Hindus and profes- 
sed the Hindu religion and were then converted 
to Islam. Among these groups may be reckoned, 
as is shown by decided cases, Khojas, Suni 
Borahs, Molesalam Girasias, Cutcln Memons, 
Nassapooria Memons and lastly, Halai Memons. 
Halai ^Memons domiciled in Porebunder lollow 
the Hindu law with regaid to the succession of 
females. {Lord Dunedin.) Khatubai v. Maho- 
med Haji Abu. (1922) P. C* 414. 

Debts — Antecedent debt — Personal cove - 
nant by father — Effect 

A covenant for personal liability by a Hindu 
father in a mortgage deed does not make the debt 
an antecedent debt. 

If the debt is incurred without the aid of family 
property, it would be an antecedent debt, 
but if the debt is not wholly lraspecbve of the 
credit obtainable by reason of the ownership of 
family or is not wholly apart from the ownership 
of that property, it would not be an antecedent 
debt. ( Hears C , J*and Banerjea J.) Ram Sarup 
v. Bharat Singh 43 All. 703 ; 19 A L. J. 744 ; 

641 C. 763. 

Debts — Nature of — Proof. 

General evidence of immoral character or mis- 
conduct is insufficient to prove tbatthe debts in 
question were tainted with immorality, ( Hears, 
C. J . and Banerjee , /.) Ram SaRUP v . Bharat 
Singh. 43 All. 703 : 19 A. L. J. 744 J 64 I. C.'763, 

Evidence — Rules of — Not in force after 

the Evidence Act. See Evidence Act, $. 108 

43 M. L. i 725. 

— — Impartible Estate — Family custom— 
Proof of— Estate not absolutely owned by the 
family. 

Impartiality never attaches to small estates 
and it cannot survive as a family custom inde- 
pendently of some particular estate. A family 
custom of succession to an estate not absolutely 
owned by the family can never exist. An im- 
partible estate in Hindu law is not only consis- 
tent with but postulates that the .family to which 
it belongs is joint. No presumption against in* 
divisibility of possession or 'title can arise by 
reason of joint living. (Ashworth and Simpson 
A* J. c .) Thakur Rudra Pratap Nahain Singh 
v . Thakur Nirman Prasad Singh. 

H.l L 552, 



OF INDIAN DECISIONS 


1093 


1094 


HINDU LAW — J oint Family. 

Joint family — Alienation — Rate of in- 
terest. 

In a suit by the moitgagee regarding joint 
family properties mortgaged to him, be has to 
show it was necessary to borrow the money at the 
rate of interest specified, it n happens to be ex- 
orbitant. (Mears, C. /. and Saner jea. J .) Ram 
Sanep v. Bharat Singh. 43 All. 703 : 

19 A I. J 744 : 64 I. C. 763 

j 0tn t family— P i opeity- Inheritance by 

collateral succession . — Nature of. 

Property claimed to have been inherited 
by a person by right of collateral succession 
cannot be treated as johit family property 
in respect of which the manager as such can 
sue or be sued so a® to bind the rest of the 
family (Mr. Kanhatya Lai, J C) HaUsla 
Bakhsh Singh v. Raj Bakhsh Singh and 
Another. 

4UP.L.B (0. C } 47, 

- — Joint family — Self acquisition — Re- 

purchase of property which has passed out of the 
family. 

Where a member of a joint Hindu family pur- 
chases with his own funds property which has 
validly and voluntarily passed out of the family 
by a conveyance, the property so purchased is 
tbe absolute and seif-acquired property of the 
member. 5 M. H- C. R 156 Ref. ( Schwabe , C, J. 
and Wallace, J) Magdoon Muhamm\d Mar- 
KAYAR v. MARLAYAN V. B INSILAL. 

(1922) M. W. N 824. 

INDIAN SOLDIERS LITIGATION ACT (IX of 
1908)— Deliberate omission to implead as defen - 
'dant, cannot defeat law. 

The provisions of the Soldiers Litigation Act 
cannot be defeated by deliberate omission to 
implead a person as a defendant, (Kanhaiya 
Lai , J‘. C) Hausla Bukhsh Singh v Raj 
Bakhsh Singh. 4 U. P L. b. (o. c.) 47 

JURISDICTION — Test of — Ancestral home — 
Residence abroad— Effect. Sec C. P. Code, O. 7, 
R. 10. 64 I. C. 688. 

LAMBARDAR — Sutt in ejectment by co-sharers 
— Compromise of a litigation by the widow on 
hts death — Whether binding on other co-sharers. 

Where the widow of a Larabardar compromises 
an ejectment suit brought by her husband by 
conferring occupancy right m consideration ot an 
increased rent, the compromise is not binding on 
the other co-sbarers. (Hopkins £>. M.) Khaman 
Singh v . Kuar Indes Singh. 

L. R. 3 A. 166 (Rev.) 

LANDLORD AND TENANT — Permanent tenancy 
— Burden of proof , 

The onus of proving the permanent nature of a 
tenancy is on the persoa who sets it up. Long 
possession of a tenure by tbe tenant and his an- 
cestors and the landlai d having permitted them to 
erect substantial structures would warrant the 
presumption of permanency, (B roadway and 
Abdul Qadir f JJ.) Lala Moti Sagar v Dharma 
WhU 1 (1932) Lah. 329. 


[ LETTERS PATENT. 

Tenancy — Pi oof of— Long possession. 

The mere fact of long possession does not 
give rise to a presumption of permanent .enancy. 
(Hopkins S. M. and Fremantle , / M,) Mt JoFRi 
Begam v % Ram Pal, L R. 3 A, 406 (Rev.) 

LAND TENURES— Enhancement of rent. 

In this country, every ienme whether perma- 
nent or otherwise is subject to the incident ot 
enhancibihty of rent. (Suhrawardy and Cuming , 
JJ.) Yakub Ali Choudhuri v . Raj Kumar 
Datta. 65 I. C. 527. 

LEASE— Two tenants of a holding — Kabuliyat 
executed and attested by one , if binding on other 
— Retrospective effect. 

Where there aietwo tenants of a holding, a 
kabuliyat executed and attested by one cannot be 
held to be executed on behalf ot the othei and is 
not binding on him. 

Where a 7 year’s lease was executed about tbe 
end ot the agricultural year and there was no 
evidence that any agreement was made prior to 
the execution of the lease that the tenancy would 
commence from the begtnmg cf the year ; 

Held that retrospective effect could not be given 
to the lease. (Hopkins. S, M, and Fremantle J . 
M ) Ram Das v. Sardar Sundar Singh. 

L R. 3 All, 36 (Revd 

LETTERS PATENT, MADRAS Cl. 12— Leave to 
sue— Jurisdiction — Discretion of Court — Decree 
of Malabar Court obtained by frauds— Suit 
in High Court to set aside— Leave for — 
Grant of — Several defendants residing in 
Malabar— Balance of convenience in instituting 
there— Cause of action for suit— Fraud — Disco- 
very of fraud — “ The defendant '* in cl 12 of 
Amended Letters Patent (Madras) — If includes 
case of one of defendants. 

Plaintiff was surety for the due performance of 
his duties and due accounting by an agent, In 
a suit mstimted in Malabar by the principal a 
decree was passed against the agent and the 
plaintiff for tbe balance due by the agent to the 
principal and that decree was on appeal affirmed 
by the High Court Alleging that in allowing 
that decree to be passed, the agent or his repre- 
sentative conspired with the principal in suppres- 
sing material documents with a view to make the 
plaintiff pay the deciee amount, the ageDt being 
impecunious, that the said fraud was practised in 
Madras, and that it was discovered ra Madras, the 
olamtiff instituted a suit m the High Court 
(Original Side,) Madras for having the prior 
decree set aside an the grounds alleged. The 
defendants were the agent's representatives, 
who resided in Malabar. In order to bring the 
suit within the ordinary Original Jurisdiction of 
the Hign Court, plaintiff applied for and obtained 
leave uuder S. 12 of the Amended Letters 
Patent to sue the defendant living in Malabar. 
The leave so granted was after notice set as’de. 
On an appeal from the order setting aside the 
leave, held that, assuming that tbe High Chart 
had jurisdiction, to grant the leave, it should in 
the exercise of its discretion, refuse th$ fame* 
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LETTERS PATENT (MADRAS) Cl. 13. 


LOWER BURMA COUTS ACT* S. 30, 


Nearly whole of the alleged cause of action 
arose in Malabar. Tnere would be no ground at 
all for bunging the suit here but for the fact that 
two of the defendants reside here who, it is 
alleged, have in their power there a very material 
document. The fact that some difficulty is anti- 
cipated in getting the document produced in 
Malabar is not a sufficient ground for holding 
that the suit, which is essentially a Malabar suit, 
not a Madras suit, should be brought in Madras. 

Per The Chief Justice.— The discovery of the 
fraud is not part of the cause of action, but the 
fraud itself is. 

Quaere whether the fraud alleged is a suffi- 
cient ground for setting aside the decree, 

Setnhlc S. 12 of the Amended Letters Patent 
does not confer jurisdiction upon the High Court 
in cases where one or more of the several defend- 
ants reside within jurisdiction. ( Schwabe , C. J 
and Wallace , J) Parameswara P attar v 
Viyathan Mahadevi. (1922) M. W. N. 841. 

Cls 13 and 15— High Cour* — Madras — 

Case transferred to High Court from Judicial 
Commissioner of Coorg — Trial— Appeal under cl. 
15 of the Letters Patent. See C P. Code S. 25. 

(1922) M W. N. 830. 

LIMITATION ACT, Art. 113 - Agreement to sell 
on the success of litigation — limitation— Com. 
mencemenf. 

Where there was an agreement to sell a pro- 
perty in the event ot success m a litigation, Art. 
113 of the Lim. Act applies to a claim based on it 
and limitation begins to run from the date of 
success in the suit. ( Daniels and Lyle, A. J. C.) 
Bisheshar Dayal v . Mt, Har Raj Kumar. 

66 I. C. 622. 

— — ——Art 120 — Suit f ot declaration of partner* 
ship right— Limitation, 

Where more than six years before the date of a 
declaratory suit regarding a partnership the 
defendant had to the knowledge of the plaintiff 
set up thnt he was a partner, "the suit is barred 
(Simpsons A. /, C.) Khalil v, Mahomed Ismail. 

9 0. L. J. 540. 


“-Art 127 — Hindu Joint family— Exclu- 
sion — What constitutes — Possession of guardian, 
tf adverse — Ouster — Suit for partition— Limita- 
tion. 

Coparcenars in a joint Hindu family are entitl- 
ed to claim partition of property even though they 
are excluded from possession and partition is one 
of the modes of enforcing a right to share in joint 
family property. 3 C 228 Ref. Under art. 127 of 
the Ltm. Act the defendant has to show when 
the plaintiff was excluded from enjoyment of the 
property and when the exclusion became known 
to him* Exclusion by a co owner of other co- 
owners will not become adverse to those other co- 
owners nnfcil they become aware of it but none 
tholes? there may be exclusion in fact. Where a 
^jt&n takes possession of the property of the 
“ |lie presumption is that his possession is 
behalf of the ward but the presumption 
is dutiable. 35 B. 79 dish 

Ufioh” in art. 127 of the Lim. 
fcl ‘as well as a physical ele- 
fchysTcai act but also the in- 
apt has to be looked to. 



Where therefore a cosharer holds the property 
under an express assertion of his title to hold as 
sole proprietor aid makes gifts to othei co- 
sharers as such sole proprietor there is exclusion 
of the latter and the gifts do not save limitation, 
[Ashwcrth and Simpson A. J. C.) ThaKUR 
Rudra Pratap Narain Singh v . Thakur 
Nirman Frasad Singh. 9 0. L. J. 552. 

Arts 137, 140 and 144 —Scope of. 

Plaintiffs were Owners of a miras tenure and 
under them was a darmiras tenure held by the 
detendants. This under tenure was sold in execu- 
tion of a rent decree and purchased by a stranger 
who never obtained possession In execution of 
a rent decree obtained against the stranger the 
under-tenure was again sold more than twelve 
years after and purchased by the plaintiffs who 
sued for possession. Held Per Walmsley , J . 
{Woodroffe and Snhrawardy JJ. contra.) Art 137 
applied to the case and the suit was barred. Per 
Suhrawardy J Art 140 or Art. 144 applied to 
the case. Pei Woodroffe , J, None of the articles 
of the Limitation Act applied to the case but the 
suit was barred under S, 167 of .tlie Bengal 
Tenancy Act ( Woodroffe , Walmsley and Suhra - 
watdy JJ.) Jnanendra Mohan Duttv. Umesh 
Chandra Gupta 26 C. W. N. 985 : 

(1922) Cal. 544. 

Art. 139-B, T, Ad, *Ss. 158 B and 159 

Applicability. 

Per Wood} offe J. — Article 139 of the Limitation 
Act is applicable only where the purchaser ac* 
quires the right, title and interest of the judgment- 
debtor But the rights of a purchaser at a sale 
under a decree for rent must be governed by the 
Bengal Tenancy Ait. Where a renb decree has 
been properly obtained the tenure itself passes to 
the purchaser and net the light, title and interest 
of the judgment debtor only. The rights of the 
purchaser must be determined by the provisions 
ot the B.T. Act under S 158 B and S. 159. ( Wood- 
roffe , Walmsley and Suhtawardy , JJ.) Jnanen- 
dra Mohan Dutt v. Umesh Chandra Gupta. 

26 C. W. N, 985 : (1922) Cal. 544. 

Art. 156— Memo, without copy of judg- 

ment 

It being required by rules of Patna High 
Court that where several appellants appeal from 
the bame judgment, each memo, of appeal must 
be accompanied by a copy of the judgment 
appealed from, the mere presentation of memo 
of appeal does not save time though one of the 
memos, is accompanied by a copy of judgment 
and there is a request that in other cases the 
copy of judgment be dispensed with, ( Miller , G . 
J. and Coults , J.) Rijan Thakur v . Chariter 
Thakur. (1922) P, 580. 

LOWER BURMA COURTS ACT S. Z0- Scope of 
appeal— Concurrent findings of fact— Interference 

Taking S 30 as a whole, it is clear that the 
special appeal re-opens the whole case, but it 
does not mean that the court will depart from the 
well established rule as to concurrent findings of 
fact being not interfered with unless very good 
grounds for that interference are made out. 
{Robinson* C . J. and Duckworth ; J.) C. R. M, 
Chetty Firm v K. M. M. A. K, Mvthu Mahomed 
& CO* 661 . C.$QQ< 
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MADRAS LOCAL BOARDS ACT, S. 221. 

MADRAS LOCAL BOARDS ACT (XVII of 1920) 

S. 221 —Court exercising power — Criminal court. 

The Magistrate in acting under S 221 of the 
Mad Local Boards Act is acting as a criminal 
court, and his orders are subject to the reusional 
jurisdiction of the High Court In imposing a 
fine m addition to the recovery oi the fees due, 
the Magistrate is acting beyond the jurisdiction 
confeired on h m by S. 221 of the Local Boards 
Act. [Wallace, J ) Puniya Syamali v. Emperor. 

(1922) M W. N 840 

MAHOMEDAN LAW — Applicability — Halai 
Memons oi Probunder — Ancestors — Hindus — 
Effect, See Hindu Law-Applicability. 

(1922) P. C, 414, 

Gift — Completion of — Absence of mien - 

tion— Effect of. 

The mere absence of an intention on the part 
of the donor to make the gift effectual is not 
sufficient to invalidate the gift. Once it is found 
that the donee meant to take under the gift and 
he accordingly took possession of the property 
that will ‘Complete the gift. [Ashwoith and 
Simpson, A, 'J C.) Sharfurzzyman v. Sir Henry 
Stan yak 25 0 C. 291. 

Minor— Sale by de facto guardian — 

Necessity. 

A sale by a de facto Muhammadan guardian 
if effected for imperative necessity or tor a pur- 
pose which is found to be beneficial to tie minor, 
must be upheld. ( Wilberforoc and Marhneau , 
JJ ) Mahomad v. Mt Bholi 641. C. 51 

[This view of the law is wrong and is opposed 
to 45 Cal. 178 (P. C) which is not leferred to in 
the judgment Ed.] 

— —Partition— Partial pat lihon —Law of 

administration . 

Mahomedans under their own law are never 
joint in estate but only tenants m common 
whether they five together or whether they do 
not. Tenants m common are not obliged when 
anxious to distribute a paricular property, to sue 
for a partition of all orther properties m which 
they are interested. There is nothing to preclude 
one of the joint owners of several items of pro- 
perty from seeking a partition of one of such items 
of property. Under Mahomedan Law, the estate 
of a deceased person devolves on his death on his 
heirs and each or the heirs becomes entitled to his 
definite fraction of every part of the estate. It is 
therefore futile to describe a suit, in which one 
heir claims to receive his share ot the property of 
the deceased from another heir, as a suit for 
partial partition and to say that therefore the suit 
is not maintainable, Both the terminology and 
the principles of Hindu Law are in snch case m 
applicable. 28 All 39, 6 B, L. R. 140 foil. 38 Mad. 
684 Referred to, ( Kmkatd, J C„ Raymond and 
Kennedy , A. J.C) Vazir v. D. W. Oramal 

(1922) S, 41. 

.\Yaqf— Dedication — Burden of proof — 

Mutation of names — Effect of absence of . 

The burden of proving that a land has been 
dedicated to Waqf is on those asserting it. It is 
open to a court to infer a dedication from repute 
33 P« R 1917 ; 8 I. C- 578 Rel, The mere omis- 
sion to teve mutation of names effected does not 


Decisions 

PENAL CODE, S. 490 

affect the character of the property as waqf 
[Broadway and Marhneau , JJ.) Rahim Bakhsh 
v, Chynnax Din, 4 Lah L. J 511 

Waqf — Dedication — Implication from 

nset . 

It is open to a court to infer dedication of land 
to waqf f r om user or reputation. But there were 
no circumstances m the case from which such an 
inference could be made. [Le Rossignol and 
Broadway, JJ ) Umyr Din v. AlfHAN. 

4 Lah. L. J. 528. 

MALABAR COMPENSATION P0R TENANTS’ 
IMPROVEMENTS ACT, Ss. 5 and 6 -Decree m 
ejectment — Application for rev?luation of im- 
provemerts— Execution See (1921) Dig. Col. 826 
Neelakandan Nymbudripad v SAnkaran Nair 

66 I C. 129. 

MORTGAGE — Confirm* lion — Usufructuary mart - 
gage- Deed op further chat ge~ Effect of foreclosure 
electee — Vat xation of tetms of original mortgage. 
There was at first a usufructuary mortgage, 
Thereafter there was a deed of furfcoei charge 
to the effect that if the mortgagor did not pay 
the mortgage money on the due date, the original 
mortgage was to become an absolute sale. Held 
that the effect of the further charge was merely to 
add the right of foreclosure to the rights already 
granted under the usufructuary mortgage. [Ash- 
worth and Simpson A J . C.) SaNGart Bakhsh 
Singh v. Dijdeo Singh, 9 0. L. J. 511* 

NEGOTIABLE INSTRUMENTS ACT, S 4 —Pro- 

missary note — Interest payable annually — Effect 
An instrument in writing containing an uncon- 
ditional undei taking lo pay a certain sum to X or 
order, contained a further clause undertaking to 
pay interest annually Held , it was inconsistent 
with the document being a promissary note. 
Such a note if improperly stamped, is inadmissi- 
ble for any purpose undei S, 85 of the Stamp Act. 
[Broadway, J.) Joti Parshad v. Brij Raj Sharan 
52 P. L. R. (1922) * 4 U P. X, R. (Lah.) 97 i 

68 I. C, 461. 

0UDH CIVIL DIGEST PARA. 272 [XI) -P leaders 
fee — Taxation. 

Where one pleader appears ioi the respondent 
at an earlier stage of the case and another plea- 
der appears at the heating of the appeal, full fee 
should be allowed and not merely half the full 
scale [Daniels and Lyle , A. J. C.) Rahu Indra 
pRiTAB Sahi v. Raja Abu Jafae. 25 0 C. 279. 

PENAL CODE, Ss 441 and 448— Criminal trespass 
— Desire to cause annoyance. 

To constitute criminal trespass as distinguished 
from a civil trespass there must be an intention 
by the trespasser to cause annoyance. Where a 
decreeholder under colour of enforcing his 
decree invades the privacy of the judgment 
debtor’s household, be is guilty of an offence 
under S. 441 I. P, C. ( Dundas , /,} Lakshmi Das 
v. The Crown. 4 Lah. L, J 532. 

S, 498 — Continuing offence — Prosecution 

— Acquittal prior to charge— Effect. 

The detention of a married woman is a continu- 
ing offence and a person guilty of the same is al- 
ways liable for prosecution except for such period 
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PENAL CODE, S, 899. 


PUNJAB COURTS ACT, S. 70. 


during which ho has been iound innocent. An 
acquittal in respect of a previous detention is no 
bar to a fresh charge. (Wilber foioe, J ) Nadar v 
The Crown. 4 Lah L. J, 535. 

S. 499 — Defamation —Person defamed 

tf to be identified specifically ’Rumours — Dufy of 
journalist , 

It is not part of a journalist's duty to publish 
every foul remour that may be reported to him. 
Where the truth could be elucidated by a few 
enquiries, he ought to do so 

To amount to an offence under S. 499, the words 
must contain an imputation concenng some parti- 
cular person or persons whose identity can be 
established. An imputation against an associa- 
tion or collection of persons jointly may also 
amount to defamation within the meaning of the 
section, but it must be such as is capable of being 
brought home to a particular individual or collec- 
tion of individuals as such. 

It is unnecessary that the person whose conduct 
is called in question should be described by name 
It is sufficient if, on the evidence, it can be shown 
that the imputation was directed towards a part- 
icular person or persons who can be identified, 

( Miller , C. } and Ross , J.) Government Advo- 
cate, Behar and Orissa v. Gcpabandhu Das. 

3 Pat L T. 209 : (1922) Pat. 117 : 

4 U, F. L R (Pat) 27 : 1 Pat. 414 ; 

(1922} P. 101 : 23 Cr L,J 433 . 67 I. C. 609. 

— S. 504 — Arora being called a Kirar . 

The word kirar may sometimes no doubt have 
a somewhat contemptuous signification. Arora s 
are ktrars , Though no doubt they may not be 
pteased to be called so, calling an Arora a 
kirar is no offence under S, 504 ( Chevts , /,) Haji 
Muhammad Baksh v. Emperor. (1922) Lah 455. 

PLEADINGS — Plea of limitation in written state- 
ment — If to be explicit — Reference to article of 
Lira. Act if essential. See Practice. 

(1922) Cal, 544 


~~Point of limitation , 

Per Walmsley, J : Where the written state- 
ment asserts that the suit is barred by limitation, 
it cannot be held that the plea ought to be stated 
more explicitly, as by reference to the particular 
article of the Limitation Act (IVoodtoffc, IVal- 
msley and Suhrawardy U.) Gn^nendra Mohan 
Dim v, Umesh Chandra Guha. 

26 C. W. N. 985 : (1922) Cal, 544. 

PRACTICE— Appellate court — New plea » 

An appellate court will not allow a new plea 
to be taken before it for the first time. 

4 Lah. L. J 516. 


PRIZE PROCEEDINGS— Damages — If can be 
claimed as alternative to release. See Damages. 

(1922) P. C. 371. 


PRE EMPTI0N — Right to— Remedy of pre-emptor 
^NP^ocedurtr. 

yp^mptor is not confined to a suit in the 
enforce his right. He must do>one 
of two thirds within limitation ; he must institute 
* tot pre^eitaptlon or he must obtain a con- 
from the Sendee. If he has done neither 
'"dngs^iih^aere -fact that he has stated 


that he possesses (he right, that be has approach- 
ed the vendee or that they have refeired their 
matter to arbitration, will not prevent the bar of 
lumtation. A pre-emptor who refers the claim 
to arbitration and then makes an application 
under Sch. II para 20 is proceeding by suit and 
the case is governed by the limitation applicable 
theieto. ( Simpson and Wazit Hasan, A. /. C.) 
Sheo Dutt Bahadur v Bjshunath Singh. 

9 0. L J. 546. 

Right to — Transfer of land — Right 
enures for the benefit of transferee. See C. P. 
Code O. 22, R. 10. 25 0. C. 319. 

PRINCIPAL AND AGENT — Commission agents — 
Duty of. 

Commission agents are not liable to supply 
goods at any particular rate or otherwise than at 
the market rate at the time of supply, { Lindsay 
and Kanhajya Lai, JJ .) Firm Babu Lvl Kedar 
N\th v. Firm Net Rhi Khiali Ram 

(1922) All 400 64 I. C. 6. 

PROVINCIAL INSOLVENCY ACT (III of 1907) S. 

36 —Transfer of property — Voluntaiy transfer— 
Voidable by Official Receiver . 

A transfer of property falling under S. 36 of 
the Prov. Ins. Act remains valid until it is set 
aside by the Official Receiver and the only court 
having jurisdiction to annul the transfer is the 
Insolvency Court 42 M, 322 foil. ; 19 O. C, 192 : 
28 C L. J, 536 , 21 C. 866 Ref. ( Ashworth and 
Simpson , A J C) Sharfuzzaman v. Sir Henry 
Stanyon. 25 0. C. 291. 

S. 37 — Scope of. 

Where the purchase is made in view of the 
balance of the account due since over 2 years to 
the purchasar who himself is a creditor, th'e 
transaction may be void. (Kotwal, A. J C,) 
Vithal V Gopl. (1922) Nag 260. 

S. 46 — Appeal by creditor — Sale affected 

by S. 37 — Discharge of receiver . 

Where the Receiver was discharged by the 
order of the Court and one of the creditors who 
made other creditors respondents appealed from 
an order in matter of alienation affected by S,37 
held, the appeal was maintainable. ( Kotwal , A J. 
G\) Vithal v . Gofal, (1922) Nag 260. 

PROV, S. C, COURTS ACT (IX of 1887) ART. 35 

(II) Cuminal intention , necessary , 

Where in the plaint there is no definite 
allegation that the defendants had the intention 
requisite for the commiss’on of the offences 
mentioned the suit is not excepted uwder'the article 
(Shadi Lah C. L and Brasher . /,) Shiv GlR v, 
Khazan Gir. (1922) Lah, 451. 

PUNJAB COURTS ACT (1884) S. 70— Revision 
filed before new Act came into force— Admission 
by mistake— Power of treating it as appeal . 

A revision petition filed under S. 70 of the 
Punjab Courts Act of 1884 was admitted after the 
Act of 1912 came into force by mere madvertance, 
Held, as at the time of filing it, the petitioner could 
file an appeat he could go on with the merits. 
(Broadway and Abdul Raoof, JJ ,) Jm Ohand v. 
Shah^ada. 871 c. 358, 
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PUNJAB PRE-EMPTION ACT, S. A 

PUNJAB PRE-EMPTION ACT (I of 1913) S. 22 - 

Preliminary deposit — Production of security 
bond — Deficient security . 

Where the plaintiff in a j re-emption suit was 
directed to furnish security for the full amount oi 
the sale price or pay into court a fifth of the 
amount and after the expiry of the time prescri- 
bed by the Court for during the aforesaid acts 
the plaintiff filed a security bond for less than the 
required amount and after the expiry of the time 
fixed '.Held that the suit was rightly dismissed for 
non-compliance with the order of the court. 
{Abdul Raoof, J .) Sultan v t Shere. 

4 Lah, L. J 526, 

RAILWAYS ACT, Ss. 72, 76 — Risk note -Fowls A 
and B — Effect of — Liability of company— Onus ! 
— Difference . 

The effect of risk notes A and B is to limit the 
ordinary liability of the Railway Company under 
Ss, 72 to 76 of the Railways Act: The company 
becomes bailee under Ss. 151, 152 and 161 of the 
Contract Act and are common catriers. The 
ordinary liability to which under Ss. 72, 76 the 
Railway Coy will be subject for lo°s, destruction 
etc. as carriers, is intended to be limited under 
these Risk Notes, the consideration being the re- | 
duction in the tariff rate. Under them, the com- 
pany is only liable for the loss of one or more 
complete packages due to wilful neglect of its 
servants, transport agents or carriers The plain- 
tiff in such a case must set forth all the particulars 
constituting wilful neglect or default and substan- 
tiate the same, the onus being on them. The 
onus would have been otherwise in the absence 
of risk notes, if the case were simply under the 
Railways Act, Case law on this point of distinction 
referred to. [Jwala Prasad, J,) G. I. P. Ry Com- 
pany v. Jitan Ram Nirmal Ram 3 Pat. IT 222 : 

(1922) P. 17 : 67 I. C. 664. 

REGISTRATION, ACT. S. Vt— Creation or decla- 
ration of interest — What amounts to. 

An agreement to pay “at the time of redemp- 
tion” all sums expended by the mortgagee on the 
repair or improvement of the mortgaged property 
neither creates nor declares any nght to add 
those sums to the price of redemption. That 
right is created and declared by S 63 of the 
Transfer of Property Act - The assent of which 
that section speaks may be oral or even tacit, 
which would be impossible if it could be said to 
be a transaction creating an interest in immove- 
able property. (Hall if ax, A. /. C.) Rambilasv. 
LaxminaRAYAN. (1922) Nag. 282, 

S. 32 (fc ) — Security bond executed to Dis- 
trict Court — Presentation for registration by clerk 
— Validity of registration . 

Where a security bond executed to the District 
Court is presented to the Registrar for registration 
by a clerk of that court, he is not a representative 
of that Judge within the meaning of S. 32 of the 
Registration Act and the registration is invalid, 
421 A 22 PC. Ref. (Viscount Cave). Ma Shinge 
Myaw v. Maung Ho Hnaury. 

31 Ml. L T. 304 (P,C.) 

S. 49 — Lease deed — Not registered — 

Admissibility in evidence — Oral evidence to prove 
terms— If allowed. See T.P. Act, S. 107. 

(1922) Lah. 329. 


T. F ACT, S. 6. 

SPECIFIC PERFORMANCE — Suit for— Doubt tn 
title— Effect. 

In a suit for specific performance, if the Court 
comes to the conclusion that there is a great 
possibility of plaintiff’s title becoming the subject 
of later litigation, that is a sufficient ground for 
refusing to grant specific performance Fry on 
Specific Performance Ch. XVIII referred to. 

( Hallifax and Macnair , A J. C.) Ballabhdas*:% 
Kanhaiyalal. 64 I. C. 87. 

SPECIFIC RELIEF ACT, S 9 —Scope of. 

Prior peaceable possession furnishes a good 
t tie as against a mere trespasser. If a true title 
may be defeated by twelve years’ adverse posses- 
sion by a trespasser, there is nothing shocking to 
sense of just ce in a legislative rule that the period 
of limitation for a suit by a mere trespasser or 
squatter to recover possession should be six 
months from the date of his dispossession 15 C 
W. N. 163 ; 41 Cal. 394 dish ( Richardson and 
Suhrawardv, JJ») Naby Kishore Tilakdas v. 
Pory Bewy. (1922) Cal. 198. 

— S 42 — Suit for declaration of title — 

Shifting possession — Maintainability of suit. 

Where the plaintiff, a cosharer in possession of 
certain portions of the common land either in- 
dividually or exclusively sued for declaration of 
title against another cosharer and it was found 
that possession of the land in dispute had been in 
a state of flux, Held that the suit was main- 
tainable. 100 P. R 1913 , 15 M. 307 ; 21 M. L. 
J. 952 ; 26 G 11 : 118 P. R. 1918 Rel. ( Broadway 
and Martin eau , JJ.) LybhU Ram v. Nathu. 

4 Lah. L. J. 504. 

STAMP ACT, S- 35 — Document insufficiently 
stamped — Admissibility in evidence. See Neg. 
Insts. Act, S. 4. 68 I C. 461. 

S 61 — Document not duly stamped — 

Admitted in evidence — If can be questioned later. 

Where an instrument has been admitted in 
evidence, such admission should not, except as 
provided in S. 61 of the Stamp Act, be called in 
question at any stage of ihe same suit or pro- 
ceeding on the ground that the instrument has 
not been duly stamped (Prideax, A. J . C.) Raje 
Udajiram v. Rajeshwar. 67 I. C. 310. 

S. 62 — Conviction under — Unstamped 

receipt. 

A conviction under S. 62 of the Stamp Act for 
filing an unstamped receipt, when it was quite 
evident that the accused had no intention of 
evading the provisions of the Stamp Law, cannot 
be sustained, The Act itself providesTor the 
levy of penalities in such cases, but not for a pro- 
secution. [BuckmlU /.) Nemai Char an Sahu tu 
Emperor, 64 I. C 286 : 22 Cr. L, LJ766. 

TRANSFR OF PROPERTY ACT, S. 6 (e ) — Transfer 
of propei ty— Mesne profits — Right to. 

A transfer of arrears of rents with immoveable 
property is valid and is not obnoxious to S, 6 of 
the T, P, Act. (Knshnan, JJ) Kodwtha 
Suryanarayana Garu v. Yarudala Venkayya. 
uaryua. (1922) M. W. N. 822, 
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T P. ACT, S, 54. 


WORDS. 


— S. 54— Sale — Price — Connotation of. 

Where the consideration for a sale is the 
amount of money to be spent later for pui poses of 
a litigation, the fact that the latter amount is not 
ascertained and definite does not vitiate the 
transaction, for it was certain by capable of being 
ascertained. Dr. Gour’s notes on “Price” refeired 
to* ( Daniels and Lyle % A J C.) Bisheswar 
Duyal v. Mt. Hah Raj Kuar. 66 I. C 622. 

S. 60— Clog on redemption — Deed of 

further charge- Effect of, 

The doctrine as to clog on redemption relates 
only to dealings which take place between the 
parties at the time when the original contract of 
mortgage is entered into and they are at liberty to 
deal subsequently with each other so as to vary 
the terms upon which redemption of the original 
mortagage can be had. 20 O, C. 97 , 24 O. C. 240 • 
25 O, C. 134 Rel. (Ashworth and Simpson , AJ,C ) 
Sang at Baksh Singh v, Dijdeo Singh. 

9 0. L J. 511. 

'S. 72 — Intel est 

The mortgagee is entitled to interest on the 
sums which he as tenant lent to his landlord 
(mortgagor) owner of the house, for repairs which 
did not enhance the letting value but merely kept 
that value at its former level. (Hath fax A. J C) 
Rambilas v Laxminarayan, (1922) Nag. 262. 

S. 107 — Landlord and tenant — Mature 

of tenancy. 

An unregistered deed of lease cempulsorily 
registerable is not admissible in evidence, nor 
can it be admitted in evidence to prove the nature 
and character of the possession held by the de- 
fendant or that the property to which it relates 
was let for a terms of years. Any attempt to 
prove the terms of the lease by oial evidence 
would be excluded. 63 I. C, 90 followed 
(B r oadway and Abdul Quadtr , JJ.) Lila Moti 
Sagar v. Dhanna Mal. (1922) Lah. 329. 

U. P. BOARD CIRCULARS R, 4— Plea of want 
of evidence — Certificate necessity for under 
Boards circular R . 4 of 8*11 — Second appeal. 

A plea of want of evidence to support a finding 
must be supported by a certificate under R, 4 of 
Board’s Circular No. 8-11 to maintain a second 
appeal. ( Hopkins , S. iff.) Bindeshri v. Nanda 
Khevat. L. R. 3 A 227. (Rev.) 


S. 131 — Scope of. 

When by partition the khudkast hud of a 
proprietor in a joint Mahal is allotted as land to 
be' held by him as a tenant in a mahal in which 
he is not a co-sharer, his tenancy commences 
from the date of the partition takes effect under 
S. 131, Land Revenue Act, viz., from the first 
d|ty of -July following the confirmation of the 


partition, ( Feiard , S. M. and\ Hopkin, J. M. 
Dwarka Prasad v. Shri Kant Pandey and 
OTHERS. L. R 3 All 277 (Rev.) 

WAJIB-UL-ARZ — Weight due to — Circumstances . 

The weight due to a wajib-ul-arz may be very 
slight or may be considerable accoidmg to the 
circumstances of the case. (Simpson and Wazir 
Hason , .4.7.6'.) Balbhadar Prasad v. Narayan. 

9 0 L. J. 518 


| Will — Execu tion — Draft . 

The draft of a will is mateual evidence if the 
! question was whether the testator understood an 
instrument admitted or proved to have been 
executed by her, or if her mental capacity had 
been questioned. (Sir Lawrence Jenkins) 
Baikuntha Nath Chattoraj y, Prasannamoyi 
Debeya. (1922) P. C. 409. 

Proof — Probabilities . 

i The fact that the alleged testator did not sign 
the will, the absence of her relations, the pro- 
ponent’s conduct, and delay in putting forth the 
will, the absence of some ot the attesting witnesses 
from the witness box were held to be suffi- 
cient circumstances to justify the finding tha- 
the Will was not proved in view of the trial 
court’s finding that it did not believe the pro- 
ponent’s witnesses. ( Sir Lawrence Jenkins,) 

I Bai Kuntha Nath Chattorjee v. Prasannaoyi 
Debeya (1922) P C. 409. 

WORDS -Dhardhura — Meaning of, 

Dhardhura is not a term of art, signifying 
necessarily always and under all conditions that 
the deep stream continues a permanent boundary 
between two estates on the opposite banks of a 
river. There are many variations in the sense oi ; . 
the woid. (zimpson and Wazir Hason t A. J. C ) 
Balbhaddar Prasad v. Narayyan Das 

9 Ov L. J. 518. 

Occupation — Meaning of — Ttansva 

Staute — Prohibition of Asiatic occupation. 

The word “ occupy’* is a word of uncertain 
meaning. Sometimes it denotes legal possession 
in the technical sense, as when* occupation is 
made the test a0 f rateability , and it is m this sense 
that it is said that the occupation of premises by 
a servant if such occupation is subservient and 
necessary to the service, is the occupation of the 
master At other times occupation denotes 
nothing more than physical presence in a place 
for a substantial period of time. Held that the 
expression was used in the latter sense in S. 4 (b) 
of Vrededorp Stands Act 1907 (South Africa) pro- 
hibiting Asiatic occupation of the stand. 
count Cave). The Madrassa Anjuman Islamia 
v. The Municipal Council of Johannesburg 

31 M. L. T. 114 (P C.) : 4 U. P L R. (P, c.) 97. 
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APPRENTICE. 

Apprentice—* Minor —Misconduct — Dismissal if 
valid. 

The covenants in an indentuie of apprentice- 
ship are not dependent on one another and mis- 
conduct which is a breach of the covenant enter- 
ed into by the infant does not entitle the master 
to dismiss him. 

An infant cannot assent to a revocation, unless 
it is for his benefit. 

Even where the minor apprentice had so mis 
behaved himself that his conduct indicated he 
had no intention of continuing to be bound by 
the contract, a master is not entitled to dismiss 
him unless the repudiation of the contract is for 
the infant’s benefit. Waterman v Fryer. 

(1922) 1 K. B 499. 

Arbitration — Award — Interference by Courts — 
Principles of. 

In a submission in which the parties have 
agreed, that the decision of the umpire, on the 
matters referred to him, shall be final, the courts 
will not inquire whether the conclusion of the 
hmpire on the matters referred to him is right or 
wrong, unless an error appears on the face of the 
award, or in same document so closely connect- 
ed with it that it must be regarded as part of his 
award, or unless the umpire himself states he 
has made a mistake of law or fact, leaving it to 
the court to review his decision. 

Where a question of law has not specifically 
been referred to an umpne, but is material in the 
decision of matters which have been referred to 
him, and he makes a mistake, apparent on the 
face of the award the award can be ' set as’de 
Attorney— General of Manitoba v t Kelly. 

(1922) A. C. 268. 

Award — Power to set aside — Error ap • 

parent on the face of the award. 

The power of a court to set aside an award on 
the ground of an error apparent on the face of it 
is a very limited power and the jurisdiction has 
to be adromts ered with great case m order that 
extraneous considerations not appearing on the 
face of the award are not introduced mto the 
matter. Jones and Carter’s Arbitration In re- 

(1922) 2 Ch, 599. 

— Power of arbitrator to state a case — 

Clause ousting jurisdiction of Court— -Validity of. 

It is a principle of the English Law that an 
agreement to oust the jurisdiction of the Courts is 
invalid* An agreement that the rights of the 

Y— 70 


BANKER AND CUSTOMER. 

parties shall be detei mined by arbitration as a con- 
dition precedent to an action is not an agreement 
ousting the jurisdiction of the Court. In such a case 
there is no cause of action and therefore no juris- 
diction until an award is made, and when made the 
courts have complete jurisdiction. A clause in a 
commercial contract ousting the special statutory 
jurisdiction of the Court to intervene to compel 
arbitrators to submit a point of law for deter- 
mination by the Courts is opposed to public 
policy and is unenforceable. Czarnikrow 
Roth, Schmidt & Co (1922) 2 K, B. 478. 

Procedure— Right of parties to be pre- 
sent at hearing. 

Wheie in arbitration proceedings, the arbitra- 
tors heard the evidence of one party in the ab- 
sence of the other. 

Held, the procedure was absolutely wrong. 
Ramsden & Co Ltd. v. Jacobs. 

(1922) 1 K. B. 640. 

Bailment— Garage proprietor— Deposit of motor 
car for sale by customer — “ Customer's sole risk” 
— Effect of the clause— Negligence of bailee* $ 
servant — Liability for loss or damage • 

i A common carrier is liable for acts of his ser- 
j vants whether they are negligent or not ; an 
ordinary badee is not liable for the acts of bis 
servants unless they are negligent. A contract 
relating to the driving of a motor car and the risk 
therein involved is a contract of a special kind 
presenting features which distinguish it from a 
contract of carriage by a railway company or a 
common carrier. A garage proprietor received a 
motor for sale on comission from the owner upon 
the terms of a printed document containing a 
number of conditions one of which was* ‘‘cus- 
tomer's sole risk.” 'The car was taken by a 
driver of the garage proprietor to be shown to a 
prospective purchaser While it was being so 
driven it came into collision with lamp post and 
the car was seriously damaged as a result of 
negligent drivtng In an action for damages by 
the owner of the car against the garage keeper. 
Held that the clause in question protected the 
latter from liability for the negligence of his 
servants and that the action faded. Rutter v. 
Palmer. (1922) 2 K B. 87 (C. A.) 

Banker and Customer— Money paid info Bank as 
agent — Failure of consideration — Right to sue 
agent — Mistahe-~Effect. 
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BANKRUPTCY. 

Where under the terms of a contract, a certain 
sum of money was paid into a Bank, which 
received the money as the agent of one of the 
contracting parties, and thereafter on the ground 
of failure of consideration a suit was brought 
against the Bank for the recovery of the sum 
paid; 

Held , the action was not sustainable in the 
absence of the principal agent alone. 

Held also, if a person pays money under a 
mistake of fact, there being a liability to pay it, if 
the fact of wh’ch he was ignorant does not 
discharge him from that liability, he cannot re- 
cover it back Steam Saw Mills Co v. Baring 
Brothers and Co. (1922) 1 Ch. 244 

Bankruptcy — Act of bankruptcy — Non-complt- 
ance with notice — Scottish order of sequestration 
— Receiving order. 

A bankruptcy notice was issued and served 
upon the debtor requiring payment of a judgment 
debt and the debtor, before the expiration of the 
time fixed for compliance with the notice, ob- 
tained upon his own petition, an order of seques- 
tration in Scotland whereby all his assets became 
vested in the Scottish tiustee Held that notwith- 
standing the sequestration in Scotland, the 
English Court had jurisdiction to make a receiv- 
ing cyder, there being assets and creditors m 
England, In re A Debtor. 

(1922) 2 Ch. 470 (C. A ) 

j Receiving 'order— Creditor' * petition — 

Inadvertent omission to state useless security — 
Amendment after receiving order — Bankruptcy 
Act, (1914) Ss. 109 (3) and 147. 

On an application by a debtor to set aside a 
receiving order in bankruptcy on the ground that 
the petitioning creditors had erroneously stated 
that they did not hold any security on the deb- 
tor’s estate or any part thereof for the payment 
of the debt the subject matter of the petition, 
except a charge therein specifically mentioned 
it was found that they had inadvertently omitted 
to mention in the petition a security which had 
been given many years ago m respect of another 
and wnich was admittedly valueless. Held . that 
the said omission did not invalidate the receiving 
order and the court had power m any event to 
amend the petition even after the making of the 
receiving order. In re. A, Debtor 

(1922) 2 K. B 109 (C A ) 

Rights of trustee — Right to recover bets 

paid by bankrupt — Statutory debt — Gaming Act 
S.2. 

In 1919 Scrant on paid the defendant, a book- 
maker, various cheques for bets lost on horse 
raping and these cheques were cleared thiough 
yariaus banks as holders. In 1920 Scranton was 
adjudicated a bankrupt and in 1921 the trustee m 
bahkruptcy commenced an action in the King’s 
£ench Division to recover the amount of the 
’cheques. The defendant pleaded that such an 
|c|ion ought not to be brought by an officer of the 
ppte&as the claim, however legal, was practically 
Mir/d that the debt of which the re- 
teverspww. sbught m the action by the trustee 
a statutory <febt and there was nothing dis- 
honourable or {dishonest in the trustee, an officer 
jpj the court, suing for itstrecovery. 


[ CARRIER 

Scope of the rule laid down m Expart e James L* 
R. 9 Ch. 609. 614 considered. Scranton’s Trus- 
tee v. Pearse. (1922) 2 Ch 87 (C. A.) 

Vesting in Official trustee — Trade secret 

— Formula — Disclosure . 

A debtoi was carrying on the business of mak- 
ing certam proprietary articles, formerly in part- 
nership with his brother and then singly. 
The articles were manufactured according to 
secret formulas invented by the bankrupt and 
his brother with whom he was in partnership. 
The trustee in bankruptcy applied to the Court to 
direct the bankruptcy to disclose in writing 
the formulae. The bankrupt objected to the dis- 
closure on the ground that the formulas had never 
been reduced to writing but were in the brain 
of the parties and that the disclosure would 
contravene the agreement between himself and 
his brother Held that the formulae were part of 
the good will and assets of his business and that 
he was bound to communicate them to his 
trustee. In re Keene, (1922) 2 Ch, 475 (C A.) 

Bill of Lading — Booking slip — Conditions if bin- 
ding — 14 On Deck " clause . 

A bill of ladiog is not, as between shipper and 
shipowner, conclusive of the true contract, It may 
be inconsistent with a prior overriding and ex- 
press written bargain as to the terms on which 
goods shall be carried or the form in which bills 
of lading shall be issued Whatever the prior ex- 
press bargain has been, a shipper is free to accept 
any bills of lading he chooses, If therefore he has 
chosen to receive without protest a bill of lading 
permitting the shipowner to carry the goods 
below or on deck, he is ordinarily bound by it. 
Apart therefore from a special contract, the ship- 
owner is under no duty to give notice to the 
shippers of the storage of goods on deck in order 
to enable the latter to effect an apprortate insur- 
ance if they chose. Armour and Co. Ltd v. 
Leopold Waleord, (1921) 3 K. B 473. 

Carrier — Railway — Consignment of goods at 
owner* nsk — Special terms— Burden of proof — 
Wilful misconduct , 

Goods were handed over to a Railway Com- 
pany for being taken over to a certain place under 
a special contract according to which in view of 
certain concessions in the tariff, the owner agreed 
to hold the company free from liability for any 
loss, damage, etc. '* except upon proof of wilful 
misconduct* 9 . 1 he goods d’d not reach the con- 
signee aud though correspondence ensued bet- 
ween the parties the company did not vouchsafe 
any explanatfon for the loss of the parcel. In a 
suit for damages, the defendants kept up their 
former attitude and declined to call in any evi- 
dence. 

Held , as per the terms of the special contract 
plaint.ffs could succeed only on proof of wilful 
misconduct, and the mere refusal on the part of 
the Railway company to offer any explanation 
for the loss of goods would not justify an infe- 
rence of wilful misconduct on their part (1896) 2 
I. R, 183 doubted. H. C, Smith Ltd v. G. W R, 
Company, , (1922) 1. A, C, 178. 
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CABBIEB. 

Carrier —Railway— Carnage, of goods-Dangerous 
goods— Warranty. — Damage to other goods — 
Liability of carrier — Rights against consignor. 

The common carrier is a creation of the com- 
mon law in the sense that his peculiar rights and 
obligations depend upon the Common law. He 
may, subject to statutory lim'tations, make a 
contract, defining or limiting his responsibility, 
and in every case where such a contract is made 
the question must be whether the contract so made 
is one qualifying the common law obligation or 
one substituting a purely contractual obligation 
for the common law obligation. A common 
carrier does not by limiting his liability assume 
for all purposes the position of a bailee for reward 
who is liable only for regligence of himself or his 
servants, unless the limitation of liability is so 
extensive as to be inconsistent with the profession 
or contract of a common carrier. Whether the 
carrier is a common carrier or whether the 
carrier is a railway company biund by statute to 
afford reasonable faciMies for the receiving, for- 
warding and delivering of goods, the consignor 
of goods Wh # o tenders for carriage goods appar- 
ently harmless but in tact dangerous, must give 
warning ot the danger. Otherwise the consignor 
impliedly warrants that the goods are safe and fit 
for carriage Great Northern Railway Co v 
L E. P. Transport and Depository Ltd, 

(1922) 2 K. B. 742 (C. A.) 

Certiorari — Writ of — When issued— -Want of evi- 
dence to convict 

Where none of the ordinary grounds for cer- 
tiorari such as informality disclosed on the face 
of the proceedings or want of qualification in the 
judge or magistrate who acted, exist, where the 
charge was one which was triable m the court 
which dealt with it and the mag strafe who heard 
it was qualified to do so, where theie is no sug- 
gestion that he was biassed or interested or that 
any fraud was practised upon him, where his con- 
duct during the proceedings is unimpeached, and 
nothing occurred to oust his initial juiisdiction 
after the commencement of the inquiry and where 
no conditions precedent to the exercise jf his 
jurisdiction were unfulfilled, and the conviction, 
as it stood, was on Us face correct, sufficient and 
complete, the superior court will not interfere by 
certiorari and examine the proceedings of the in- 
ferior court for finding out whether the evi- 
dence warrants the conviction. 

Cases on the subject reviewed Rex v> Nat 
Bell Liquours, Ltd (1922) 2 A. C. 128. 

Charity — Bequest - Legality of— Gift of five shil- 
lings a week to the oldest respectable inhabitants 
of a parish, 

Where a testator bequeathed the income demed 
from all his securities to “ the oldest respectable 
inhabitants in Gunville to the amount of five 
shillings per week each ** Held , that the gift was 
a good charitable bequest Though age and age 
alone would not constitute a gift a good charitable 
bequest, still age coupled with the poverty of the 
recipients would render the gift valid. Even if 
words' expressly referring to persons in necessi- 
tous circumstances are not found in a will, still 
if the court can gather that the persons to be 
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benefited were intended to be persons in necessi- 
tous circumstances, then that introduces the in- 
gredient of poverty and will turn a gift which 
nrght otherwise be not a charitable gift into a 
good charitable gift The bequest of five shillings 
a week indicated that the object of the testator was 
the benefiting of old people who were in straitened 
c rcumstances and to whom five shillings ? week 
would bring comfort and relief. Lucas, hi re * 
Rhys v . Attorney General. (1922) 2 Ch. 52 

Club — Admission of members to cricket matches -- 
Snbscnption — // any part liable to tax 

The members of a cricket club were allowed to 
witness matches without any payment m addi- 
tion to others privileges, Held part of their annual 
subscription was in lieu of admission charges, and ’ 
entertainment tax is leviable thereon. Attorney- 
General v. Swan (1922) 1 K. B. 682. 

Debentures— Power of committee to issue 

—Charge on property— Money raised used to re- 
pay mortgage— Subrogation. 

There is no irrebuttable presumption that a de- 
benture cieates a charge. It cannot be presumed 
that a committee of a club having a geneial power 
to issue debentures have an implied power to 
issue them with a charge on the club's property- 
If such a power was intended to be conferred it 
must have been expressly provided for by the rules. 
Even if the rules of the Club give a Committee 
the power to issue debentures of any descrip- 
tion including debentures constituting a charge 
on the property and assets of the club, it is open 
to them to abstain from creating a mortgage or 
charge while issuing the debentures. The mere 
use of the term " security ” in connection with 
the debentures does not necessarily import that a 
security in the nature of property charged to 
secure the debt was contemplated. 

An individual who advances money to 
another for the purpose of enabling that other to 
pav specific mortgage debts does not in the 
absence of a special bargain, thereby acquire the 
right of the persons whose debts are discharged 
out of his moneys, against the property of the 
debtor. Wylie v. Carlyon. (1922) 1 Ch 51 

Company —Promoter — Who is— Secret profit — 
Liability to account 

The mere purchase of property by a person 
who contemplates subsequently promoting a com- 
pany does not, of itself, make him a promoter. 
But persons who purchase property and then 
create a company to purchase from them the pro- 
perty they so possess, stand in a fiduciary posi- 
tion towards that company and must faithfully 
state to the company the facts which apply fo the 
property and which would influence the company 
m deciding on the reasonableness of acquiring it, 
and must provide the company with a board of 
directors capable of arriving at an honest and 
independent conclusion. The company, is in law 
a legal " person w and it is of vital importance in 
the administration of the law relating to bm-ted 
liability companies that their promotion should 
as far as possible, ba kept clean and honest. 

The promoters of a company formed fox pur- 
chasing a business obtained a large number, of 
fully paid up shares and debentures forming part 
of those originally alloted to the vendor as the 
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company; 

ostensible consideration foi the purchase. The 
said consideration was considerably overstated, 
without the knowledge of the company, in the 
purchase agreement adopted by the memorandum 
and articles of association. The debentures were 
valuable but the shares were worthies*. The pro- 
moters realised the debentures at their market 
value and also ob f amed a considerable sum for 
the useless shares by fraudulent unloading. 
Eventually the compauy went into liquidation 
and on a misfeasance summons taken out by the 
Official Liquidator Held , that the promoters 
bad made a secret profit out of the shares and 
debentures purported to be alloted and they were 
accountable to the liquidator for the whole of the 
profits made Jusilee Cotton Mills Ltd In re . 

(1923) 1 Ch 100. 

— - — Winding up— Crown debts — Priority of 

In the case of a Company which is being 
wound up the right of pt lority which ordinarily 
attaches to Crown debts has now been taken 
away in England by ihe companies (Consol’da- 
tion) Act of 1908. The exact scope of Crown 
Prerogatives considered In re H J. Webb and 
Coy, Ltd. (1922) 2 Ch 369. 

Conflict of laws— Will — Administration — Testa- 
tors domiciled in America — Assets tn England 
— Claim by American administrator , 

The administration of the estate of a decased 
person is governed entirely by the lex loci and it 
is only when the administration is over that the 
law of his domicil comes in. ^ testator, domiciled 
in New York died in England leaving assets and 
liabilities in England and New York and adminis- 
tration proceedings were taken in both countries. 
In England there was a surplus after payment of 
all English creditors and tne beneficiaries claimed 
the surplus In America there was an excess of 
liabilities over assets but the debts due and pay- 
able in America were barred by limitation under 
the English Act The American creditors 
did not prove their claims m the English Court 
though given an opportunity to do so. The 
American administrator applied to have the sur- 
plus English assets transferred to him for distri- 
bution among the American creditors. Held . 
that in the cncumstauces of the case, the English 
Court was not bound to transfer the surplus 
assets to America Lovillard In re Griffiths 

Gafforth. (1922) 2 Ch 638 C. A. 

Constitutional Law— Canada — Disallowance of 
Provincial Act — Effect on acquired title . 

Where in pursuance of a provincial legislative 
enactment, title to a piece of land has been vested 
in a certain person, the disallowance of the Act 
by the superior authorities does not invalidate 
the title already acquired— Wilsow and Others 
slEsquimalt and Nanaimo RailwayCompany. 

(1922) 1 A. C. 202. 

Ultra vires — Canada — Legislation inter - 

'fmmg with property and civil right * in the — 

LapftMjbtr by the Parliament of Canada cheat- 
ing a stkfedbtfy body and vesting it with such 
wide. powers afc restraining and prohibiting trade 
exmabiaations* H&etbhtiug the accumulation of 
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food, clothing and fuel beyond reasonable require- 
ments, regulating sales thereof at fa »r prices 
and launching prosecutions for any breach of the 
provision thereof, is ultt a vi es the legislature, 
since it tended to undermine “ the property and 
civil rights in the Provinces”— Iu the absence of 
exceptional circumstances such as war S. 92 (2) 
of the British North American Act, 1867, operat- 
ed as a bar to the passing of any such emactment 
the subjects dealt with being reserved exclusively 
to the Provincial Legistatures. In re The Board 
of Commerce Act, 1919 and The Combines and 
Fur Prices Act, 1916. (1922) A C 191. 

Contempt of Court— Action if maintainable, after 
judgment — Misrepresentation of judgment. 

When judgment is delivered in a case and all 
proceedings connected therewith are at an end, 
a report which amounts to a misrepresentation ot 
the Judgment will not amount to contempt of 
court provided it does not contain anything scan- 
dalising the court by making attacks on the 
judge who presided — If any wrong is done, the 
parties are left to their remedy by action for 
libel. 

Applications for alleged contempt ought to be 
very carefully scrutinised and a court ought not 
in any way enlarge its jurisdiction or apply it to 
matters which are outside-' the well established 
lines. Dhun v. Bevan (1921) 1 Ch. 276, 

Contempt — Proceedings for — Corporation — 
Mandamus — Disobedience — Attachment — Pro- 
cedure. 

Where a mandamus is directed to a corpora. 

! tion to do a corporate act and no return is made, 
an attachment can be granted only against those 
persons who refuse to pay obedience to the mand- 
amnus. The corporation is a national body and 
it cannot be attached for disobedience to the wrif. 
Where there is no governing body controlling 
the actions of a corporation, a mandamus 
addressed to the corporation is a command 
addressed to every member of the corporation. 
Where it is sought to attach individual members 
of the corporation for disobedience to a manda- 
mus addressed to the corporation, the proper pro- 
cedure is to insert their names m the rule 
I nisi and to serve it on each of them personally 
with an affidavit indicating the nature of tne con- 
tempt with which he is charged. Rex v. 
Poplar Borough Council (No. 2). 

(1922) 1. K B. 95 (C. A.) 

Contract — Breach — F lustration of adventure — 
Impossibility of performance — Outbreak of war — 
Illegality— Dissolution of contract . 

Control is in the case of a company -the 
analogue of residence in the case of an indivi- 
dual for the purpose of asertaining enemy char- 
acter. If at the outbreak of war the control of a 
limited company is in the hands and power of 
persons resident in an enemy country, then on 
the outbreak of war the company assumes an 
enemy character. Consequently current contracts 
entered into with such a company become .dis- 
solved by the outbreak of war as being current 
contracts entered with a company which eo 
instanti assumed enemy character. The doctrine 
which declares illegal and abrogates execut >ry 
contracts with enemies existing at the outbreak 
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CONTRACT. 

of war applies to all contracts which involve 
intercourse with the enemy o»* tend to rss’st the 
enemy, even though no enemy be a party to the 
contract. The test is, not whether one of the 
parties to the contract is an enemy, but whether 
the coi't^act involves an intercourse with the 
enemy or coniers an immediate or future benefit 
on the enemy. 

Where a contract is made on the basis t l at 
existing commercial conditions would continue 
and that basis ceases to exist by outbreak of war 
between England and Germany the commercial 
object of the contract is frustrated and the con- 
tract becomes dissolved by the outbreak of war. 

The doctrine of frustration applies also to con- 
tracts for the sale of unascertained goods. The 
doctrine of dissolution of a contract by the frustra 
tion ot its c mmercial object rests on an implica- 
tion arising from the presumed common intention 
of the parties. If the supervening events or cir 
cumstances are auch that it is impossible to hold 
that reasonable rren could have contemplated 
that event or loose circumstances and yet have 
entered into the bargain expressed in the 
document, n, term should be implied dissolving 
the contract upon the happening of the event or 
circumstances. The dissolution lies no m the 
choice of one or other of the parties, but results 
automatically from a term of the contract, The 
terms to be implied must not be inconsistent with 
any express term of the contract, Badische Co. 
Ltd. in re. (1921) 2 Ch. 331. 

Enforcement of— -Injunction restraining 

breach — Practice — New plea^ when allowed by 
appellate Court , 

There is no more direct way of enforcing an 
agreement than by an injunction to present a 
person from breaking it, and if an injunction to 
• prevent a person from breaking an agreement is 
claimed, that is an action brought directly to 
enforce that agreement. 

Per Lord Sterndale M. R. : — The Couit of 
Appeal should refuse to allow to be raised before 
it a contention which was not only not raised 
before the Judge in the Court of first instance, but 
Which, it it had been raised, would have given 
rise to issues of fact which were not presented to 
him, Would ha\e required an amendment of the 
pleadings and the giving* of evidence that was 
not given before him, Me. Luskey v. Cole, 

(1922) 1 Ch. 1 (C. A.) 

Insurance ( Marine ) — Reinsurance — 

Variation m head insurance — Effect on re- in- 
surance coni r act. 

The insurer under a contract of marine insur- 
ance has an imsurable interest in his risk and 
may re insure in respect ot it. Where however 
the head policy is altered by reducing the value 
of ship on which payment was to be based, 
without the knowledge or consent of the 
reinsurers, they are not liable at all under the 
Contract of reinsurance. Norwich Union Fire 
Insurance Society v Colonial Mutual Fire 
Insurance Company. (1922) 2 & B. 461. 

Principal and agent -Ch arterers signing 

*♦ as agent” Personal liability . 

In a contract of charterpiarty where the docu- 
ment was signed by the charterers as agents. 


CONTRACT. 

Held, by Bankes and Atkins L . //., ^Scrutton L, 
f. d'ssentin?) notwithstanding their description 
as charterers m the body of the document, they 
were not liable as principals. 

Per Bankes , L. J . In dealing with such cases, 
it must be determined first of all whether the 
words relied on as relieving an agent of personal 
babihty are merely words of description or whe- 
ther they are words of qualification. If the 
former, no effect can be given to them ; if the 
latter, the document must be read as a whole for 
ascertaining whether the qualification is suffi- 
ciently expressed to govern the document — 
Where the signature is unqualified the persump- 
t'on is that the agent is personally liable, but 
where sufficient words of qualification are 
annexed, the presumption is the other way Case 
law referred 

Per Scrutton, L.J Unqualified description as 
a par tv to the contract is at least equally strong 
as importing personal liab llty as an unqualified 
signature, unless negatived by very strong 
language in the rest of the contract, and a later 
description as agent does not necessarily exclude 
personal liability. Ariadne Steamship Co Ltd 
v James Me Keltic and Co, 

(1922) 1 K.B. 518. 

— Restraint of trade — Sale of business— 

Vendor's covenant. 

In considering the reasonableness of a covenant 
: in restraint of trade entered into by a vendor on 
I the sale of a busmess, the court must merely 
consider whether it was reasonably necessary for 
the protection of the purchaser in respect of the 
particular business sold. The purchaser’s existing 
businesses are not the legitimate subject of this 
protection, and their nature and extent must be 
disregarded. Covenants of this kind are server- 
able where the severance can be effected by 
striking out restrictions which are excessive with 
respect to area or subject matter or classes of 
customers, provided any such restriction is so 
^xoressed that it can be dealt with as a separate 
negative obligation ; but the courts will not split 
up a single restriction expressed in indivisible 
terms. British Concrete Co. v. Schelff 

(1921) 2 Ch. 568. 

—Sale of goods — C. /. F. contract — Tender 

of shipping documents — Sufficiency of. 

A seller under a C I F. contract has to cover 
the buyer by procuring and tendering documents 
which will be available for his protection irom 
shipment to destination. Where the bills of 
lading tendered bv the seller were not through 
bills of lading and did not offer the buyers pro- 
tection on the initial voyage for about thirteen 
days, it is no a vabd performance of the contract. 
Cm a sale of goods on C, I F. terms the contract 
of affreightment must be procured on shipment, 
and a bill of lading issued thirteen days after the 
original shipment at another port in another 
country could not be said to be procured on 
shipment. Hanson v . Hameland Horley. Ltd. 

(1922) 2 Ai C. 86. 

Sale 0 f goods— Time of shipment 

dition — Description of poods. 

A requirement in a contract for sale of goods 
that the goods are to be shipped ^ a given bme 
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is far more than a mere description of the goods ; 
it is a condition precedent. A contract ior ship- 
ment of goods during a particular month is not 
fulfilled unless the goods ate Dut on board during 
that month. A clause in the contract that the 
buyers should not be entitled to reject delivery 
on, account of difference in value “from the grade 
totvpeor description specified” has reference only 
to the goods themselves as articles of commerce 
and not to the non-fulfilment of a specific provi- 
sion in the contract as to the time of shipment. 

Cases reviewed bv Me Cardie. J. Aron & Co 
v. Comptoir Wegimont. (1921) 3 K. B. 435. 

. - -Sale of goods— Cargo on board'— Smug- 

gled goods if pass by the sale. 

Under a contract of sale tne buyer purported to 
buy “ the cargo. . . . per S S. ** Rijn tf « 

. . . as per bill of lading or bills of lading 

dated about March 8, 1921 " The only goods on 
board the Rijn as per bills of lading at that date 
were 2800 odd tons of maize. During the voyage 
about 58 tons of tobacco had been smuggled on 
board without the knowledge of the seller and the 
tobacco was not mentioned in the bills of lading. 
On the arrival of the ship at the port of destina- 1 
tion the buyer rejected the cargo of maize on the 
ground that it was not the *’ cargo" contracted 
for. Held that the contract was for the sale of 
the cargo of maize actually on board at the time 
when the contract was entered into as comprised 
in the bill of lading and that the buyers were not 
entitled to reject. Paul Ltd., Pim & Co , 

(1922) 2 K, B. 360. 

Criminal Law — Charge — Limited Company- 
Prosecution for offence . 

A limited Company cannot be committed for 
trial on an indictment and a conviction of the 
Company must be quashed. Rex v . Daily 
Mirror Newspaper. (1922) 2 KB. 530. 

Criminal Trial — Joinder of charges — Abortion — 
use of instruments and drugs— Evidence — Ad- 
missibility m 

Where a person was charged at one and the 
same trial with having used instruments to pro- 
cure miscarriage in some instances and having 
used drugs to procure miscarriage in other in- 
stances, held there was no misjoinder of charges. 

Evidence that the person administered drugs 
to one person to procure abort’on is admissible 
m support of a charge for having used an instru- 
ment to procure an abortion upon another and 
vice versa, the point being not to prove thereby 
that he used the instrument or administered the 
drug, but to rebut the defence of the accused that 
he did ao innocently. The King v . Starkie, 

(1922) 2 K, B 275. 

CjEtiwn— Interpleader issue— Crown when can be 
I impleaded. 

4 . \The rule that no action lies against the Crown j 
„ at of the subject is part of the wider 

pfjpmple,that the king cannot, against bis will, be 
to the jurisdiction of the King's 
courts pleader would not lie against ihe 

• Crown, Crown objects to be made a 

mirty, there is~ no. jurisdiction in the -court to 
interpl4ai<!ejr order as against the Crown, 

; if 1 « p. m (c. a.) 


DAMAGES. 

Damages — Author and publisher — Breach of 
contract to publish — Measure of damages. 

A publisher who has agreed to publish a work 
must publish it, but is not bound to continue 
publishing it , the author has a right to determine 
the agreement atter publication of an ‘edition 
unless the agreement otherwise provides: In an 
action for damages by an author against a publi- 
sher for non-pubheabon of a book as agreed, 
everything likely to affect the amount of profit 
must be considered ; the nature and popularity of 
the subject matter, the reputation of the authors, 
the cost of producing a book on that subject, the 
price at which it would command a sale, the 
business capacity of the publishers and the 
chances of earning a profit by the sale of the 
book. On the other hand the publishers are not 
bound to run risks contrary to their judgment , 
they would naturally and properly allow for 
fluctuation in the public taste for literature of this 
kmd Abrahams v. Herbert Rehch, Ltd. 

(1922) 1 KB. 477. 

— Breach of negative covenant*— Injunc- 
tion i if discretionary. 

Pnma facte where a defendant commits a 
breach of a negative covenant with his eyes open 
and after notice, the couit will grant a mandatory 
order, hut there is and must be, some hmitation 
to this practice. If there is really no damage of 
any sort suffered by a plaintiff by reason of the 
breach of the negative covenant, and if the grant- 
ing of a mandatory injunctions would inflict 
damage upon the defendant out of all proportion 
to the relief which the plaintiff ought to obtain, 
the court ought to refuse it—case law reviewed. 
Sharp v. Harrison. (1922) 1 Ch. 502. 

Measute of— Negligence— Loss of life— 

Claim for compensation by widow and children — : 
Pensions granted by state if taken into account 
— Fatal Accidents Act , 1846 S. 2. 

In an action by a widow under the Fatal Acci- 
dents Act, 1846 (commonly known as Lord 
Campbell's Act) for damages consequent on her 
husband’s death the plaintiff is entitled to dama- 
ges proportioned to the injury resulting to her 
from the death and that injury must be pecuniary 
injury. She is not entitled to money compensa* 
tion for mental suffering resulting from the death 
or for loss of the deceased’s society. She is en- 
titled to claim on the one hand any pecuniary 
benefit which it is reasonably probable she would 
have received if the deceased had remained alive. 

It is not necessary that she should have a legal 
right to have received that benefit from the 
deceased or should have actually rt ceived any 
such benefit before the death. It is enough that 
she had a reasonable expectation of pecuniary 
advantage in the future had the deceased sur- 
vived, which pecuniary advantage may be a 
voluntary contribution from the deceased. On 
the other hand, as the question is what is her 
pecuniary loss by the death, any pecuniary ad- 
vantage she has received from the death must be 
set off against her probable loss This is so 
whether the advantage accrues to her as of legal 
right or as a voluntary benefit The probability 
of a voluntary contribution bestowed in conse- 
quence of death may be used to reduce the claim 
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by showing what loss the claimant has m fact 
sustained by the death. A crown pension allowed 
to the widow consequent on the death of her 
husband, ought to be taken into consideration In 
assessing damages, even though the pension is 
dependant on the bounty of the Crown. Baker v % 
Dalgleish Steam Shipping Co. 

(1922) IK. B 361. 

Negligence — Railway— Level crossing — 

Omission to lock gate — Injui 3 — Liability, 

In an at tion for damages caused to a person by 
collision W'th a running train at a railway level 
crossing it was found that the practice of the 
railway company was to keep the wicket gate 
always locked if a train was approaching, and 
only to have it unlocked when no tram was ap- 
proaching, and that on the occasion m quest on, 
owing to the negligence of a servant of defendants 
the gate was left unlocked at a time when a tram 
was'approachmg Held , tnat to those who, like 
the plaintiff knew of the practice of the railway 
this was an invitation to cross the line and that 
the Railway Company was liable in damages. 
Mercer "South Eastern & Chatham Rail 
way. (1922) 2 KB. 549. 

- Chart et party— Fire — Exception clause 

— Negligence— N atural and probable Cause. 

In.. an action for damages by a shipowner 
against charterers for loss caused to the ship by 
fire, held that the exception clause as to "fire” in 
the charterparty d d not protect the charterers 
against loss by fire due to the negligence of their 
servants. To enable the charterer to escape lia- 
bility there must be an express stipulation to that 
effect. 

To determine whether an act is negligent, it is 
.•relevant to determine whether any reasonable 
’person would foresee that the act would cause 
damages : if he would not, the act is not negli- 
gent But it the act would or might probably cause 
damage, the fact that the damage it iu iact causes 
is not the exact kind of damage one would expect 
is immaterial, so long as the damage is m fact, 
directly traceable to the negligent act, and not 
due to the operation of independent causes 
having, no connection with the negligent act, ex 
cept that they could not avoid its results. Once 
the act is negligent, the fact that its exact opera- 
tion was not foreseen is immaterial. Greenland 
v. Chaplin (1850) 5 Ex 243, 248 Per Pollock C.B. 
disapproved. Smith v J* and S, W. Ry Co. L. R. 
6 C. P. 21; H M. S. London (1914) Pp 72, 76; 
Weld Blundell Stephens (1920) A, C. 983 Relied 
on. Polemis and Furness, Withy & Co. In re. 

(1921) 3 KB. 560 (0 A,) 

— Breach of contract— Rate of exchange 

apphcuble* 

In an action against an English subject in an 
Engbsh Court for recovery of a debt payable 
abroad on a particular day but not so paid. Held , 
that in arriving at the proper equivalent of the 
debt m English currency, the rate of exchange ; 
prevailing between the two countries on the date 
when the debt was due should be adopted and 
not that prevailing at the date of the Judgment. 
[Compare also (1921) 2 A. C. 54] Societe DEs 
Hotels Itc, v* Camming. (1921) 3 KB. 459. 


DAMAGES, 

Breach of Contract — Tort — Foreign 

currency — Conversion into Bnltsh currency . 

In translating damages from fore*gn currency 
into sterling, the date at which that process has 
to be effected is the date of the breach of con- 
tract and the rule in contract and tort is the 
same. If a creditor has to prove in a winding 
up for the debt m respect of a breach of contract* 
the debt which is lawfully payable to him 111 
such a case would be a debt in sterling at the rate 
of exchange at the date of the breach of the 
contract. British American Continental Bank 
Ltd. In re, (1922) 2 Ch. 575 (C.A.) 

Loss of hfe — Measure of damages — 

State pension payable to widow. 

In an action under the Fatal Accident Act for 
damages by the widow of a seaman killed by the 
negligence of the defendant, the court cannot take 
into account the fact that the plam/iffs is in re- 
ceipt of a pension dependent on the bounty of the 
Crown, in assessing the damages The death is 
not the cause, in any proper sense, of the volun- 
ta r y contribution by the Crown and the benefit of 
such contribution should not be assessed in relief 
of the wrong doer. Baker v. Dalgleish-Steam 
Shipping Co. (1921) 3 K. B. 481. 

ISee (1922) l K.B. 361.] 

Measure of— Breach of contract or tort 

— Loss proved in foreign currency — Rate of ex- 
change. 

1 n an action for damages for breach of a con 
tract or tort, the court ascertains the rights of the 
parties and awards that which measures the loss 
at the time when the loss occurs. If these 
damages be assessed in a foreign currency, the 
judgment of an English court, which must be 
expressed in sterling, must be based on the 
amount lequired to convert this currency into 
sterling at the date when the loss occured. The 
subsequent fluctuation of exchange one way or 
the other, ought not to be taken into account 

So held by the majority of the House of Lords. 
[Lord Carson dissenting ) S. S “Celia” v S S. 
“Volturno” (1921) 2 A. C. 544. 

Nuisance — Explosives — Non-natural 

user of land — Liability of occupier. 

The accumulation of combustibe chemicals on 
land with a view to manufacturing high explosives 
is a non -natural user of the land and the person 
who is in control of the noxious substance is 
liable in damages for mjuiy caused by its explo- 
sion to neighbouring land owners. The liability 
is based on the principle of Ftetchtr v, Rylands 
L. R. 3 H. L. 330 and the absence of negligence 
does not matter Where persons carrying on an 
inherently dangerous business as the manufac* 
mre of high explosives, transfer it to a company 
but do not effectively divest themselves of the 
occupation of the premises where the manufacture 
is carried on, they remain Fable in damages as 
occupiers for injury caused to neighbours by an 
explosion. Rainham Chemical Works, Ltd. v . 
Belvedere Fish Guano Co. 

(1921) 2 A. C. 465. 

Sale of goods— Banker-letter of credit — 

Repudiation — Quantum of damages • 

Piffs were a company manufacturing machinery 
in Great Briiain. They agreed to sell aeff ship in 
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monthly instalments, to certain traders at Cal- 
cutta a quantity of machinery at prices men- 
tioned in a proforma invoice, subject however to 
a stipulation that should the cost of labour or 
wages' advance lhere would be a corresponding 
advance in the prices to be paid by the buyers. 
The goods weie to be paid for by means of a 
confirmed irrevocable credit to be opened bv the 
buyers in favour of the plffs with a bank in Great 
Britain who were to pay the plffs. for each ship- 
ment as it took place.In pursuance of this arrange- 
ment the de# bank at the instance ofthe buyers 
undertook up to certain amount and with a 
certain limit of time, to pay the plffs. against bills 
drawn upon the buyers accompanied by corres- 
ponding invoices and shipping documents, the 
amount of such invoices. Having received a 
letter of credit from the deft bank, the plffs. 
manufactured the machinery and actually shipped 
two instal neuts of it. receiving payments from 
the defts under the letter of credit agamst bills 
accompanied by the invoices and other documents 
called for by that instrument Before the third 
shipment was made* the buyers findm^ that the 
plffs, were including in their invoices an addi 
tion to the prices orig-nally quoted in respect of 
an alleged rise in the cost of the wages or 
materials, fns r ructed the defts. only to pav so 
much of the next invoices as represented the 
original prices The deft obeyed these instructions 
but the plffs. refused to part with the documents 
representing their goods unless they received the 
full amount of their in\oices : and upon the deit 
mamtamieg their position cancelled the contract 
as to further shipment, as upon a repudiation by 
the buyers and brought an action against the deft 
bank claiming as damages the loss on material 
thrown on their hands and loss of profit; in other 
words, the same damages as they would claim 
against the buyers on the repudiation of the con- 
tract, Held , that having regard to the fact that 
the credit was irrevocable the refusal of the deft, 
to take and pay for the particular bills onpresen- 
tgction of the proper document constituted a repu- 
diation of the contract as a whole. The plffs. 
were therefore entitled to damages. The amount 
of damages was the difference between, on the 
one hand the value of the materials left on the 
piff's hand ths cost of such as they would have 
further provided, and on the other hand, what 
they would have been entitled to receive for the 
manufactured machinery from the buyers the 
whole being limited to the amount they conld in 
fact have tendered before the expiry of the letter 
of credit. Urquhart Lindsay and Co, v, 
Eastern Bank, Ltd. (1922) 1 K. B. 318. 

~$ale of premises with Ihe business car- 
ried thereon — Default of purchaser'— Loss in 
businiss— Liability to indemnify. 

A contract for the sale of premises together 
with the good will of a business carried thereon 
was not completed owing to the wilful default of 
the purchaser. The vendor carried on the busi* 
nmatthe .risk ofthe pui chaser and informed 
hintiHhat the business was being carried on at a 
loss and - at the purchaser's risk. The pur- 
chaser kept quiet In an action by the vendor 
against the i or recovery of the loss 

Buat£ts£<£ by In continuing the trade. 


DEBTOR AND CREDITOR 

held that the vendor having sold the business as 
a going concern was entitled to be indemnified 
against all losses incurred m carrying on the 
business after the da f e fixed for completion As 
between the vendor and the purchaser, the ven- 
dor was, as from the date fixed for completion, a 
trustee of a somewhat modified kind. He was 
entitled pnma facie to continue to carry on the 
business he had sold at the risk of the purchaser- 
subject to his taking steps to inform the pur- 
chaser with reasonable prompitude of what he 
was doings Golden Bread Co. Ltd v . Hemm- 
ings. (1222} 1 Ch, 162. 

Shipping— Timecharter— Pawer to with 

draw ship if hire not paid— Di fault m payment 
of hire — Withdrawal of skip —Sub sequent loss . 

A steamship was let for 36 months under a' 
charteparty which provided that the charterers 
should pay the monthly hire m advance and in 
default of such payment “the dwners shall have 
the power of withdrawing the said steamer from 
the so^’*q§ of the charteiers, without prejudice to 
any cla'm th*y (the owners) may otherwise have 
on the charterers under this charter *' The chatte- 
rers made default in paying the third and fourth 
months hire where upon the shipowners withdrew 
the steamship, In an action by the shipowners 
against the charterers for arrears of hire due at 
the date of withdrawal and for damages for loss 
of hire during the remainder of tl*e chartered 
period. Bald that, besides the hire m at rear, the 
plainttffs could recover damages for loss of the 
future hire inasmuch as these damages were the 
natural and probable result of the default of the 
defendants in paying the hire and not of the f 
withdrawal of the steamship by the plaintiffs The 
measure of damages was the difference between 
the rate of hire fixed by the charter and the hire 
that could be got apart from the chaiter. Leslie* 
Shipping Co v. Welstead (1921) 3 KB. 420. 

DEBT — Foreign currency — Conversion — Rate 
of— Company —Winding up. 

In an action in England for reoove* y of a debt 
due in a foreign country in the currency of that 
country, the correct date for conversion into 
English money is the date on wh ch that debt 
became due in the foreign country The same 
principle applies to a claims in the winding up of 
a company in England for a debt due from the 
company to the claimants (a foreign company,) 
iu a foreign currency British American Con- 
tinental Bank Ltd., In re. (1922).2 Ch. 589 

Debtor and Creditor— Pay ment after due date— 
— Payment after action— Costs — Debt payable m 
ioretgn eurreney —Action m English Court — 
Payment in foreign currency— 'Effect of. 

Payment of a debt made and accepted after the 
time of payment, but before action, is a complete 
defence, and the creditor is not enticed to sue fQf 
nominal damages Payment after action brought 
is not a complete defence unless made m staisfa®- 
tion of all damages and costs of the ac ion ps Well 
as of *he debt. If it is made in respect of the debt 
only fhe plaintiff is entitled to continue the action 
for nominal damages and the costs, of the action. 
Where a debt is payable in France to a French 
subject in French currency,# .does not <»a#e Jp be 
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a French debt merelv because the creditor has 
sued- the debtor, an E iglish subjech xn an English 
Court- Consequently paymeut of the debt m 
France by the debtor m French currency, after the 
action is ja good discharge of the debt for the 
purposes of the English action notwithstanding 
the denrec ation of the French franc as express- 
ed in Engl’sh curiencv since the date when the 
the money beca ne due Sqciete Des Hotb,ls Le 
Toquet Paris— Plage v Commings. „ 

(1921) IK, B 451 

Declaratory suit— Mortgage — Re demotion — 
At* ion for declaration as to terms of redemption I 
— Trial as a commercial cause — Rules of the 
Sup*rme Coni t O. 152, R 5. 

An English bank obtained a loan from a Russian 
bank on the security of certain bonds A 
question having amen as to whether the loan 
was repayable in roubles or m stirbng, the mort- 
gagors sued in the King's Bench Division for a 
declaran on that they were entitled to possession 
of the bonds upon payment of the loan in roubles 
and for an injunction restraining the lenders J 
mortgagees from parting with the bonds save by 
delivery of The sa ne to them. The action was 
transferred to the commercial court and the trial 
judge dismissed t holding that the loan was re- 
payable m sterling The coiKt of appeal allowed 
an amendment, ad mtt&d additional evidence and 
held’ that the loan was repavable in roubles and 
gave liberty to the mot tgagors to institute pro- 
ceedings in the Chancery Division for redemp- 
tion. On aopeal to the House of Lords. 

Held by the majority ( Viscount Finlay and Lord 
Wrenbury dissenting) that the action being one 
§ for relief incidental to a redemption suit, oug K t to 
have been properly brought in the Chancery 
Division t hit the error or defect was however, 
one of procedure only and that the discretion of 
the Court ot Appeal «n granting the declaration 
ought not to be imerfered with. 

Per Lord Dunedin : To sustam an acton for 
declaration the f ‘flowing elements must be pre- 
sent : The questi m raised must be a real and not 
a the^ret’cal question ; tie person raismg t must 
be able to secure a proper contradict m that is to 
$aV, some one presently existing who has a true 
interest to opp se the declaration sought 
Russian Commercial *nd Industrial Bank v. 
British B^nk for Foreign Tradf, Ltd. 

(1921) 2 A. C. 438. 

Deed— Construction — Repugnant clauses — Effect 

If ma deed an earlier clause is followed bv a 
later clause which destroys ahogether the obliga- 
tion created by the earl er clause the later clause 
is to be rejected as repugnant and the earlier 
proves r»n in the deed prevails over the later. 
Forbes v. Git. (1922) 1 A. C 256. 

Bivoree— Damage*— Cesfs — Knowledge of marri- 
age — Absevc ' of —Effect of . 

Tn an action for dworce the' fact t h af t f, e co- 
•respondent had no knowledge that t e respondent 
w£s a married woman is no bar to the award of 
-damages.’ The fact of knowledge is am agerava- 1 
tfort, hut the absence of knowledge not a bar 
A Jddge^has discretion to direct the costs of the 
petrtionpr rna divorce case to be paid bv theco- 
fespbndbrrt even -though tie' was ignorant that the 
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resporflftnt was a. married woman. Smith v . 
Smith and Reed, (1922) P. 1 

Grounds for — Desertion — What con- 
stitutes. 

It is difficuT to define the matrimonial offence 
of desertion,. Neglect or c'>ntemp<\ however hard 
to hear do not constitute desertion. Where a 
husband forsook his wife's bed. avoided her 
| society, shut hun e elf in a sepaiate part of the 
house, refused her access to it, and this conduct 
; continued tor two years Held, that there u as 
desertion by the husband though the husband 
and wife resided undet the same roof. Powei L v 
Powell (1922) P. 278 

Husband's adultery— No defence by hus- 
band — Intervener successful in a%>peal — Effect 
* on decree msi 

A wife put in a petition for dissolution of 
marriage on the ground of her husband’s adultery 
He failed to put m any detence but the other 
party to the alleged adu^te^y intervened and filed 
an answer, A decree msi was granted hy the 
trial judge, but the mtervemr ap 'caled and the 
appellate court held the alleged adultery had not 
been committed by her — On the question arising 
as to the effect of the appella.e order on the 
decree nisi .against which no appeal had been 
prefered Held it must be set aside and the peu- 
t on for dissolution of marriage dismissed. 
Rutherford v. Rutherford (1922) P, 144. 

— Husband's petition — Claim for damages 

a&tinst co-respondent — Death of wife— Abate- 
ment. 

A claim for divorce against the wife and a 
claim for damages against the co-resnonclent are 
distinct causes of action and the latter d n es not 
abate on the death of* the respondent. Monsell 
v- Monsell and Cain. (1922) P 34* 

Nullity — hnpotency quoad hanc— 

Evidence. 

Under the English law an averment of impo- 
tency quoad hanc is sufficiei t to sunpoxt a decree 
of nullity. In such actions if the evidence of the 
parties is conflicting md the medical ev'dence is 
c nsistent with epher sforv, the court may it it 
thinks fit act on the evidence of the petitioner rn 
preference to that of the respondent. C. v. C. 

(1922j P. 399. 

Easements — Ancient light — Obstruction — What 
constitutes — quia and imet action — Business 
earned on in premises. 

In a Q’da and imet action by the plaintiff to re- 
strain by an injunction the erection of proposed 
building unless the plaintiff establishes affirma- 
tively that the bg^t which would be left is insuffi- 
cient f or the Ordiuarv purposes of h ls business 
according to the standard of the locality- he must 
fa 1. There is no right t o any kind of s’-ecal 
light either in quan’ity or quality, Chartes 
Semon & Co., Ltd , v. Bradeforp Corporation 

(1922) 2 Cfc, 737. 

'Evidence— Admissibility— Declaration bv person 
m possession of property against proprietary 
interest 

- A person in posse^i m of his wife's property 
after her death made a declaration that he took a 
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* 

life interest under her will but destroyed the will 
In probate proceedings subsequent *o his death 
the question arose whether his declaration was 
admissible in evidence Held , the legal presump- 
tion arising from possession being that he was 
owner in fee, a declaration that he had only a life 
estate was one against proprietary interest and as 
such admissble In re Adams Benton v 
1*0 well. (1922) P 240 

Admissibility — Negotiations for com- 
promise — Letters without prejudice — Not ad - 
mis tble in evidence — Solicitor — Duties of — Im- 
plied trust m respect of client's moneys , 

Where in a dispute between parties letters are 
written and statements made by the solicitors of 
the parties and such letters and statements are 
declared or stated to be “ without prejudice” they 
are inadmissible m evidence not only against the 
parties but also agauist the solicitors To rule 
otherwise would in many cases make negotia- 
tions for the settlment of litigation mipossfble, It 
is for the benefit of litigants, and others that state- 
ments should be freely made in order to settle 
litigation. 

If a chattel is transferred, admissions made by 
the transferor at the bme of or prior to the trans- 
fer, which quality or affect his title, are admissible 
in evidence against the transferee, but such 
evidence is inadmissible where no question of title 
arises and the only dispute is as to the right to a 
sum of money 

A solicitor who receives money trom his client 
for her defence in an action is not affected by any 
trust attaching to the money in his client's hands 
and he can apply the moneys in her defence or 
otherwise as she direct 0 . La Roche v, .Armst- 
rong. (1922) 1 X. B. 485 

Criminal intention — Causing death by 

poisoning— Evidence of administration of poison 
to another person— Admissibility. 

On a charge of causing the death of his wife by 
arsenic poison, prisoner’s defence was that the 
wife bad committed suicide by taking the poison 
The prisoner had purchased a quantity of arsenic 
and made it into small packets each contabiug a 
fatal dose and his explanation was that he had 
purchased it for destroying weeds in his garden 
The prosecution, in order to prove the gudtv j 
intention of the prisoner, offered evidence that j 
eight months after the death of his wife he ad ! 
ministered arsenic to another person. Held that ! 
the evidence was admissible . to show that the 
prisoner’s intention in buying and keeping 
arsenic was criminal, and not innocent, Rex v 
Armstrong. (1922) 2 K. B. 555, 

Criminal trial— Evidence of good charac- 
ter of accused— Rebuttal, 

A statement not voluntarily made by an accused 
but extorted from him by repeated questions in 
cross examination cannot be treated as evidence 
given by the accused of his good character and 
does not justify the prosecution in letting in 
evidence of his previous convictions Rex v. 
BEECHAM. (1921) 8 K. B. 464, 

Indecency-* Charge— Particulars of com- 
plaint— Admissbihty of. 


GAMING ACT, S. 1. 

In cases of rape and kindred sexual offences, 
including t^e commission of an act of gross in- 
decency with a boy of the age of 15, the fact that 
the victim of the act made a complaint soon after 
the commission of the offence as well as the 
particulars of the complaint are admissible in 
evidence, not as evidence of the facts complained 
but to show consistency of conduct and as corro- 
boration of the testimony of the boy. Rex v. 
Cam Elleri. (1922) 2 K. B 122 

Excess Profits Duty Act, S. 45. Sub S (2)— Change 
of ownership of business— Liability of successor 
to pay duty. 

The persons assessable to excess profits duty 
under S. 45 sub S (2) of the Finance Act 1915. 
as being the person for the time being owning or 
carrying on the business is the person who owns 
or carries on the business at the time of assess- 
ment and not the person who owned or carried 
it on during the accounting peiiod in respect of 
which the assessment is made. 

Per Lord Buckmaster * Arguments based on 
the ground of injustice have but little weight in 
determining the meaning of an Act ot Parliament 
unless, indeed, its provisions are so "ambiguous 
that the hardship inflicted by one construction 
can be used to show that such a purpose could not 
be properly attributed to the legislature If the 
words of the statute can only reasonably bear one 
meaning, it is not within the competence of the 
courts to consider the fairness or unfairness of the 
result that ensues Wankie Colliery Company 
v. Commissioners of Inland Revenue 

(1922) 2, A C. 51. 

Gaming— Cheque given for racing bet — Indorse- 
ment ui blank to banker for collect ion— Banker , 
if a mt holder '* — Suit for recovery of the amount — * 
Maintainability— Gaming Act , 1835, S 2. 

The loser of a bet on a horse race drew a* 
cheque in favour of the winner and crossed it 
“ Not negotiable a/c Payee only The payee in- 
dorsed the cheque in blank in favour of his 
bankers for the purpose of collection. The 
bankers presented the cheque and obtained pay- 
ment of the same In an action by the loser 
against the winner to recover the amount of the 
cheque. Held that the bankers were indorsees 
and holders ot the cheque within the meaning pf 
S. 2 of the Gaming Act. 1835 and that the plain- 
tiff was entitled to recover. 

The expression “ holder of a note or bill'’ m 
S 2 of the Gaming Act includes the original payel 
as well as a banker who receives the note or bile 
for collection. 

Dey v. Mayo (1920) 2 K. B. 346 approved. 
Nicholls v. Evans (1914) I K. B. 118 overruled 
Sutters v Briggs. (1922) A. C 1. 

Gaming Act, 1892, S l— Gaming— Cheque given 
for lacing bets— Right of drawer to recover— 
Gaming Act , 1845, S. 18 

Plaintiff made bets with the defendant op horse 
races, and v , having incurred losses on these trans- 
actions he paid the defendant by means of che- 
ques drawn by him in favour of the defendant. 
Subsequently he sued to recover the moneys paid 
by him under S. 2 of the Gaming Act. 1835. Held 
that the right to recover the money was given by 
statute and consequent there was no necessity for 



1125 


OF SELECT ENGLISH CASES. 


1126 


HIGHWAY. 

any promise to pay by the defendant to render 
the money recoverable. Cohen v H\li. 

(1922) 2 K B 37. 

Highway — Local authority— Road surface — Tar 
spray — Damage to adjacent owners— Lt ability. 

A local authority empowered or directed to 
pave and repair roads can tar a load so as to 
prevent a dust nuisance But if in so doing they 
cause damage to private property they are liable , 
unless they show that such damage is a necessary 
consequence of the exercise of the power, or the 
discharge of the duty, Dell v. Chesham Urban 
District Council. (1921) 3 X. B, 427 

Husband and wife — Gift— Household furniture — 
Registration — Omission of — Subsequent posses- 
sion— Doctrine of reputed ownership -Bills of 
Sale Act, 1878 Ss, 4 and 8— Married Woman's 
Property Act , 1582 S 10 

The doctrine that possession follows title ap- 
plies to chattels as well as to lands: Where the 
husband and wife are living together in the con- 
jugal domicil there is no presumption that the 
household ^goods are in the apparent possession 
of the husband Where by a post nuptial deed 
a husband gave his wfe certain household fur- 
niture in the house where they were living to- 
gether, and the furniture remamed in the house 
occupied by them, it could not be said that the 
furniture was in the possession or apparent pos- 
session of the husband or in his order and his 
possession or reputed ownership. 

The doctrine of reputed ownership does not re- 
quire any investigation into the actual state of 
knowledge of belief, either of all creditors, or of 
particular cred-tors and still less of the outside 
world, who are no creditors at all as to the pos- 
sess on of parti 'ular goods It is enough for the 
doctrine if those goods are in such a situation as 
to convey to the mind of those who knew their 
situation the reputation of ownership , that repu- 
tation arising by the legitimate exercise of reason 
and judgment on the knowledge of those facts 
which are caoable of being generally known to 
those who choose to make enquiiies on the 
subject. French v. Gething 

(1922) 1 K. B 236 (C. A.) 

Income-Tax —Canons of construction — Trade 
exercised within United Kingdom — Test of — 
Non-resident persons— Liability of . 

Where it is desired to impose a new burden by 
way of taxation, it is essential that the intention 
should be stated in plain terms. If a section of a 
of a taxing statute is of doubtful and ambiguous 
meant ag, it is not open to courts to extract out of 
it anew and added obligation not. formerly cast 
upon the tax payer. 

A non-resident person can be taxed in the 
United Kingdom only if he carries on trade there. 
Where the contract was made abroad and the 
delivery in pursuance thereof was also made 
abroad, a trade cannot be said to have been 
carried within the United Kingdom. Greenwood 
v. F. L. SmidTH & Co (1922) I A 0. 417. 

‘Case stated by Commissioners— Death of 

respondent — Addition of legal represertatrve 
Taxes Management Ad . 1880, S. 5’k 


INCOME TAX. 

The Surveyor of Taxes being dissatisfied with 
an assessment by the General Commissioners re- 
quired them by notice in writing to state and s gn 
a case for the opinion of the High Court 
Subsequently and before the case was actually 
signed and filed, the assessee (respondent) died 
and the Surveyor sought to prosecute the case 
against the legal representative of the assessee. 
Held that the proceedings did not abate on the 
death of the respondent (assessee) and that they 
could be continued as against the executor of the 
deceased assessee 

In the absence of a specfic rule enacted by 
statute, the court had power to mould a conve- 
nient, form of procedure to enable the case to be 
heard on the merits Smith x?. Williams. 

(1922) 1 KB 158. 

foreign company— Bt anch m England 

— Liability to pay tax — (dairying on business 

A Danish firm oi manufacturers and exporters 
of machinery had an office in London in chaige 
of an Engineer who received inquiries, sent 
orders for machinery to Denmark and alter its 
arrival advised the purchasers as to erection of 
the machinery. 

The contracts tor c ale of the machinery were 
made in Denmark where the orders were accepted. 
The crown sought to assess the Danish firm in the 
name of the branch m England to income tax. 
Held, negativing the contention of the crowD. that 
the Danish firm did not exercise a trade in England 
and it was therefore not liable to pay income tax. 
The place where a trade is carried on is the place 
where the transactions forming the alleged busi- 
ness are closed, in the case of a selling business by 
the sale of the commod’ty and realis-ibon of the 
profit The Danish firm exercised their trade in 
Denmark and they could not ta respect of the 
same profits and gains exercise their trade else- 
where Smidth v . Greenwood 

(1921) 3 K. B, 583 (C. A.) 

Husband and wife — Liability of husband 

to pay — Recoupment — Income Tax Act ( 1918 ) 
R 16 . 

For the purposes of the Income Tax Act, the 
piofits accruing to a married woman are deemed 
to belong to the husband and he is assessable on 
the same. He has no right of indemmty under the 
Act against her estate for the tax so paid by him. 
I tire Ward; Harrison v Ward 

(1922)1. Ch 517. 

profits — Calculation of— Deduction for 

bid debts — Practtce. 

Under S. 10 of the Income Tax Law of Jama ca 
(which closely follows the English law) an asses- 
see in computing the profits of his trade or busi- 
ness cannot deduct a debt found to be bad in the 
year of assessment but incurred m a previous 
year The right to a deduction in respect of bad 
debts is confined to debts incurred in the year of 
assesseraent. Gleaver Company, Ltd. v . Assess- 
ment Committee. (1922) 2 A.C. 169 

Salary— Computation of— Contribution 

to superannuation fund — If a deduction . 

In computing the profit or gain for purposes of 
income tax the fact that the taxpayer does not 
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actually recede the same is immaterial, nor dies 
it matter what he does w th the sum, 

W iere in accordance with a superannuation 
scheme, a certain percentage of the salarv ot a 
member of the staff of a College was deducted as 
contribution to the tund, the amount cannot be | 
deducted for purposes of income-tax E H 
BRUCE v. J L. S, Hatton. (1922) 2KB 206 

Super-tax - Company — Dividends — 

Distribution of shares in another company — 
Liability of shareholdet to pay supertax, 

Wnere a company declared an extra dividend 
outoiits acc imulated p-ofi s and this dividend 
was paid pa r tly in cash and partly in the shape 
of shares m another company in whxh the 
reserves of the former were mves*ed,the amounts 
realised by the sale of the shares so distributed 
form income in the hands of the shareh Ider and 
would be liable to supertax, and mcome-tax. The 
d’stiibution was not of cap'tal of the company 
but of its profits and gains. The true est as to 
whether a distribution of assets falls io be taxed 
defends on two questions (1) whether there has 
been a release o assets ( J ) if so, whether the 
assets released were capital or income 

Inland Revenue v Blott , (1921) 2 A. C 171 
distinguished Pool v The Guardian Invest- 
ment Trust Co,, Ltd. (1922) 1 KB 347* 

Statement of case by Commissioners for 

the opinion of the Court — Form of 

In stating a case for the ooimon of the Court 
the Commissioners of Income-tax should set 
forth ibe conclusions of law at which thev have 
ar ived separate and distinct from their conclusion 
of 'act. Any other course leads to embarrass- 
men' and they should not express their conclusion 
in the form that they were of opinion that the 
contentions put forward on one s»de or the other 
should succeed Great Western Railway Co 
v Bater (1922) 2 A, C. 1 

Injunction— Mandatory injunction — Grant of — 
Damages — Discretion of Court — Continuous 
works— Erection of. 

As a genet al rule the Court will not grant a 
mandatory injunction m general terms to repair 
or maintain, and in considering whether it will do 
so or not ooe of the crcumstances which mar 
influence it in coming to a conclusion not to grant 
such an injuncuon is that the work will have to 
be done upon land wh’ch is not the land of the 
de endant Ordinarily the Court will not enforce 
specific performance of works, such as building 
works, the prosecution of which the Court cannot 
superintend; not only on the ground that 
damages are generally in such cases an adequate 
remedy* but also on the ground of the liab Iity of 
the Court to see that the work is carried out. 

In the circumstances of the case the Corn t 
granted a mandatory order compiling the execu- 1 
tion by defendant of specific works required for 
remedying existing defects in the remed'al works 
erected on the plaintiff's land. Kenn^rd v Cory 
Bros, r « (1922) 2 Ch 1. 

Insurance-^ Contract — - Disclosure of indie ft al 
! Particulars-- Insurance against burglary — 
; 0at$0naiityt of assured person. 


INTEKEST. 

The mere fact that a person is a foreigner and 
not a British subject is not m a’l cises a material 
fact, so that 'he nondisclosure of it invalidates 
he p huyof insurance At the same line it is 
impossible to sav that matters such as na i-mality, 
caste and early domicil of ihe assured cannot he 
of importance n judging as to *he risk that under 
writers run iu e itering into such a contrac' Held 
that in the circumstance^ of t le case, the omiss on 
of the assured »ost«te that he was Romatian 
b r birth though se tied i » England ior long time 
and t 'a* h * was registered as an alien under the 
war legislate m, vitiated a policy of insurance 
against burglaty effected by him. Home v 
Foland, (1922) 2 K B. 364. 

Fire — Questions m proposal form — 

Condition and warranty — Distinction— Mis- 
representation — Effect on record 

The owner of a motor lorry insured it against 
damage bv fire and thi^d party risks under a 
pnhey of -nsurance which stated th it the proposal 
should be the basis of the co, ‘tract and held as 
i ico^porated in the po'icv The oolicy was 
granted u ider condrions printed at it«*"back one 
of which was that “mater al m statement or 
concealment of any circumstance by the insured 
material to assessing the premimum he p ein, or 
in connection with any claim, shall render the 
policy void. 5 ' On a question arising as to 
whether the insurers were free from liability 
under the policy by reason of inaccuracy in a 
statement made by the insured in the proposal 
submitted when the po icy was issued, to the 
effect that the motor would usually be garaged 
at a certain address whereas itwasgiraged 
elsewhere Held that under the poliev the 
proposal was the basis of the contract between 
the parties; that the truth of the s atements in the 
proposal, apart from their materiality was a 
conditio, of the liab litv of the insurers; and that 
condition having been broken, though by mad- 
vertance, the insurers were not liable under the 
policy. So held by the majority of the House of 
Lords Viscount Fmdly and Lord Wrenbury 
dissenting. Dawsons Ltd., v. Bonnin. 

(1922) 2 A. C 413. 

Interest — Mortgage — Compound interest — 
Annual rests-v~Cafuahsati on of interest - Income 
Tax — Right of mortgagor to deduct tax before 
payment of interest . 

All that the expression “compound interest’, 
really means is, that if the interest, or a portion 
thereof, if not paid, then that interest or that 
portion of it which is not paid, shall itself bear 
interest The words ,f yearly rests’ occurring m 
a provision for payment of compound interest 
merely define the periods a* which the interest is 
to become payable upon what may be called the 
overdue interest. Inordinary pracnce the way 
in which compound interest with yearly rests is 
calculated i* that at the end of the first and every 
succeeding year the interest for the year which s 
uapatd is added to tue capital ; at the end of the 
second year the interest for that year, if it is 
unpaid, together wuh interest on the first year's 
unpa'd, m erest is added to the sum made up of 
the capital and the first year's interest, and , upon 
those aggregate sums interest is calculated for the 
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following >ear, and so on This is commonly 
spoken as capitalizing the interest though »t 
has not t iat legal effect The interest does not 
bee me cao’tal for the purp uses of income tax 

A mortgagor redeemed a mortgage connunmg a 
provision for payment )f compound interest with 
yearly rests, under, w uch however no nueres 
had been p*id tor several years after the due 
date. The mortgagor on redemption paid the 
wn ole of the principal and interest due on the 
mortgage as per its terms less income tax on the 
total amount of inters t for all the years basing 
his claim on Rule 19 (lj of the General Rules 
und r rhe Income Tax Act, 1918 The tm rtgagee 
claimed that the mortgagor ccmld deduct tax only 
on the inte e**t payable for the year o. edemphon 
and that the interest fcr the previeus y a ars had 
been capitaiued under the provsioos of the 
mortgage. Held , that the compound interest haa 
not been •‘caoitalisei” tur legal purposes and that 
the interest had remained as such all along so a» 
to enutle tue nurtgagor to deduct the income tax 
on the whole o' that interest on payment to the 
mortgagee Morris In re May hew v. H Alton 
\ (1922) 1 Ch 126 

International Law — Re< ogmtmn of foreign 
government — British Courts — Soviet Russia 

British Courts will not inqn’re int) the validity 
of tne acts of a foreign Government which has 
bee'n recognised by the Govei ument of the United 
Kingdom It does not ma'ter whether t le foreign 
Government has been recognised as a Government 
dejnre or defaclo. The Government ot the 
United Kingdom having recognised the Soviet 
Government as the Government really m posses 
sion of the powers of sovereignly in Rnssu the 
acts ot that Government must be trea ed by 
^British Courts with all the respect due to the 
‘’acts of a duly recognised foreign so ereign state 
AKSIONAIRNOYE OBsCHESTVO A M. LUTHER V, 

Tames Sagor and Co. 

(1921) 3 K. B. 532 (C A.) 

Landlord and tenant — Breach of covenant — 
Waiver — Sale of reversion subject to lease . 

An unequivocal act bv the lessor recognizing 
the continued existence of the lease is a waiver of 
known breac »es. Where with the knowledge of a ; 
breach of covenant the v<*nd >r executes and the 
plamt’ff accepts a conveyance of the property 
subject to and with ihe benefit of the lease, it 
constuutes a vvaivei of the past breach and the 
right of re-entry in respect thereof. Davenport 
21 Smith. (1921) 2 Ch. 270. 

Covenant against alienation— -Forfeiture 

— Declaration of intention by landlord— Suit to 
eject assignee in possession 

A lessee who was bound by the convenants in h s 
lease not to sublet or assign without the writ en 
permission of the lessors assigned his term to the 
defendant without such permission and subse- 
quently disappeared. The lessor, as soon as he 
came to know of the assignment sue-i to eject the 
assignee in possession, field that on the dis- 
appearance of the lessee, the issue of a writ 
against the assignee in possession was a sufficient 
declaration by the lessor of the exercise of his 
Option to forfeit tbe tenancy for breach of the 


LANDLORD AND TENANT 

covenant not to assign. Consequently the tenancy 
of the original lessee and ihat ot his assignee 
were both 'hereby determined Commissioners 
of Works v Hull. (1922) IK. B 205. 

Covenant for renewal — Construction — 

Perpetual renewal —yeaily tenancy — Suit for 
declaration without consequential relief 

Courts lean against construing a covenant to be 
for a perpetual renewal unless it is perfectly 
clear that the covenant does so provide. A per- 
petual nght ot renewal is repugnant to a strict 
tenancy irom year to year, and if a lease in fact 
creates such a tenancy the right of renewal must 
be rejec ed 

A claim for a declaration not followed by any 
claim for consequential relief is as a rule useless 
and should be discouraged For instance, a land- 
lord who claims th it a tenancy was terminated 
by not ce to quu ought to ask tor possession. 
Gray v Spyer. (1921) 2 Ch. 549 

Covenant to repair sea wall — Suit for 

I damages— Notice if necessary. 

In cases where a landlord has agreed to keep 
.he premises in g >od orde», executing the 
necessat y repairs there is a duty on the part of 
tenant to give notict to the landlord about the 
want of repairs ; the duty springs from the 
sped 4 knowledge of the need of repairs which 
his occupancy of the demised premises is pre- 
sumed to give him, coupled with the stite of 
ignorance of that need in which the absence of 
such occupancy is presumed to leave the landlord. 

Where in consideration of kee ing the sea-walls 
always in repair a revision of rents t >ok place 
and the landlord bad t*> employ an agent whose 
duty it was to see to the safety of the sea-walls, 
held theie was no duty on the tenants to give 
such notice, and it was not a condition precedent 
to the institution of suits for damages. Murphy 
v . HURLY (1922) 1 A C. 369, 

Covenant against sublease — Under- 
letting of a portion of the premises with consent 
of the landlord and of he remainder without 
such consent — Breach — Forfeiture , 

Covenants against aliena ion ought to be con- 
strued strictly. Under a lease the tenant coven- 
anted not to assign, uuderlet or part with the 
possession of the demised premises without the 
consent the landlord, such consent rot to be un- 
resonably withheld*. The tenant underlet a 
oorinn of the premises with the consent of the 
landlord and the remainder without such consent 
and delivered possession of the premises to the ’wo 
sub-tenants. In an act’on by the landlord for a 
declaration ihat there was a forfeiture of the lease 
by breach of the covenant aforesaid, the tenant 
pleaded that the covenant did not extend to sub- 
letting of a portion of the premises without con- 
sent and that there was no breacn of the same. 
Held , ihat though the subletting had been effected 
in two separate transactions, the tenant had parted 
with the possession of the whole of the premises 
without the consent of the landlord, that the con- 
sent given to the first sub letting did not extend 
to the second and that the covenant had been 
broken so as to involve a torfeiture of the lease. 
Terrell u. Chatterton 

(1922) 2 Ch. 647 (0. A). 
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Covenant to use as dwelling house — 

Assignment of lease — Breach of covenant by 
under-lessee — Failure of assignee to take legal 
proceedings — Effect 

The lessee of a dwelling house covenanted with 
the lessor that he would not use the premises 
otherwse than as a dwelling house nor do or 
suffer to be done anything likely to injure or 
annoy the lessors. The assignees of the lease 
sublet it again, and the sub- lessee covenanted 
in the same terms, but without the assent of the 
assignee m the premises in separate tenanc’es to 
a number of weekly tenants— On this the assignee 
sued his sub-lessee for possession and got judg- 
ment against him but he did not lmolead therein 
the weekly tenants. He advised them later to 
apply to the lessor for permission to remain in 
possession and also gave them legal advice for 
safe-guarding their interests. 

In a suit by the lessor against the assignee 
claiming forfeiture for breach of the original 
covenant. Held the assignee had taken reasonable 
steps in the matter and had not failed to take 
proper legal steps ; and even giving legal advice 
to the weekly tenants did not amount to a breach 
of the covenant. Borton v Alliance Economic 
Investment Co. Ltd. (1922) 1 K B 742. 

Notice to quit — Withdrawal — Creation 

Of a new tenancy— Breach of covenant, 

The giving of a notice to quit and its subse- 
quent withdrawal create a new tenancy between 
the parties. 

Per Lord Sterndale M. R. .—A notice to quit 
must be unc inditionah and must not g<ve to the 
tenant an option which he can accept wfthout the 
permission of the person giving the notice to do 
something other than is required by the notice 
Freeman v. Evans (1922) 1 Ch 36. 

Nohce to quit — Yearly tenancy— Monthly 

tenancy— Essentials of valid nottce. 

A contract for the letting of land or houses <s 
to be construed as any other contract, so as to 
give effect to the true agreed intention of the 
parties. If the parties have by clear language 
expressed their agreed intention as to the time 
when that contract shall cease the only duty of 
the court is to enforce its cessation at the time. 
In the absence of agreement or local custom to 
the contrary, a yearly tenancy can only be deter- 
mined by a notice to quit expiring on the last day 
before the anniversary of its commencement. If 
it is given to expire on a wrong day it will be 
invalid In the case of a quarterly tenancy a nottce 
to quit expiring with same quarter calculated from 
the commencement of the tenancy is required to 
determine it. But the law relating to yearly 
or quarterly tenancies is not necessarily appli- 
cable to monthly or weekly tenancies and m the 
case of the latter reasonable notice to quit is 
sufficient to determine the tenancy. Such notice 
if in other respects reasonable is not rendered 
unreasonable and invalid merely because it ex- 
pires on some day other than the last day of a 
month or week calculated from the commence- 
ment of the tenancy. Simmons %. Crossley. 

(1922) 2 X. B. 95. 


LIMITATION. 

Sub-tenancy— Tenants giving notice to 

quit, to landlord and sub-tenant —Statutory right 
of sub-tenant to remain— Tenant if liable for use 
and occupation. 

A tenant who bad taken the premises on lease, 
sub-let a portion to another. After some time, he 
gave due notice to his landlord of his intention to 
quit at the same time. But as the latter had a 
statutory right to remain, he refused to quit. The 
tenant gave up possession of his portion of the 
premises, but under the circumstances could not 
do so as regards the rest. In a suit against him 
by the landlord for use and occupation 

Held, the tenant having done everything he 
could possibly do to vacate he was not liable in 
damages for use and occupation. Reynolds v. 
BANNERMAN. (1922) 1 X. B. 719 

Rent — Assessment for purposes of income 

tax — Deduction — Income Tax Act , 1918 Sch A. 
Nc VIII R 4. 

Where for purposes ot Income Tax a property 
is rated at a certain figure and the tenant pays 
the income tax on that basis, he is enti led to de- 
duct the amount of tax actually pad* from the 
rent payable. He cannot claim a deduction based 
on the stipulated rent being higher than the 
assessment for purposes of income tax. Rossd- 
ale V . Fryer (1922) 2 X. B 303. 

Legacy— Ademption — Principles relating to 

If a testator confers a benefit on strangers and 
not on a person to whom he stood m loco 
parentis, there is no presumption that a gift 
made inter vivos was wholly or iu part, an 
ademption or satisfaction of the legacy, 

A legacy given by a testator because of a moral 
obligation under wMch he conceived himself to 
be, is not adeemed by a subsequent gift inter 
mvos unless it is expressly so made In re Jupp ; 
Harris v Grierson. (1922) 2 Ch. 359.* 

Legitimacy— Presumpt io n — Period ot gestation. 

The lapse of 331 days between coition and the 
bi-th of a ch’ld is not by itself sufficient proof 
that the child could not have been lawfully be- 
gotten. Such an interval could not in the present 
state of medical knowledge be said to be impossi- 
ble. Gaskill v. Gaskill. (1921) P, 425. 

Limitation— Acknowledgment— Implied promise 
to pay— Lord Tenterden's Act 9 Geo 4 Ch, 14. 

A written promise to pay a debt given within 6 
years before action is sufficient to take the case 
out of the operation of the statute of James L 
Such a promise is implied in a simple acknow- 
ledgment of the debt. Where however such an 
acknowledgment is coupled with other expres- 
sions, such as a promise to pay at a future time 
or on a condition on an absolute refusal to pay, 
it is for the Court to say whether those expres- 
sions are sufficient to qualify or negative the 
implied promise to pay. An acknowledgment 
even though counted with a statement of in- 
ability to pav at- the time of writing is enough to 
prevent the operatiort of the statute. 

A debtor who was pressed for payment of a 
loan wtth interest wrote to the creditor in con- 
tinuation of the previous correspondence as 
follows It is not that l won't pay you, hut that 
I can’t do so . . . What I wrote 
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was not that I saw no prospect at present of being 
able to repay thecapitel. but that prospect of 
being able to repay the capital at present '* Held , 
that the letter was a sufficient acknowledgment to 
take the case out of statute of limitation. 
Spencer v Hemmerde (1922) 2 A C. 507 

Mortgage — Reversionary interest in 

realty and personalty — Real property Limitation 
Act f S . 8, 

A person who had a reversionary interest in an 
estate which consisted partly of realty and per- 
sonalty mortgaged it 15 years before the reversion 
fell in No interest was ever paid or acknowledg- 
ment made dm mg that period ; on the death of the 
previous owner when the re vers on fell in, most 
of the realty was collected Held, the mongage 
was barred under S. 8 of the Real Property 
Limita r ion Act- In re Witham Chadburn v. 
Winfield (1922) 2 Ch 413. 

Local authority — Lighting by electricity —Default 
— Penalty — Exception of "force, majeure * 9 — Pro- 
bability of strike, 

A local'authonty were under a statutory obbga 
tion to supply electric energy for the purposes of 
lighting a district and were liable to a penalty on 
deiault unless such default was caused by “mevi 
table accident or force majeure” Held, that 
“force majeure ,> meant some physical or material 
restraint and did not include a reasonable fear or 
apprehension of such restraint , consequently the 
probability of a strike among the workmen of the 
local authority did not constitute ‘'force majeure’ 5 
within the clause in question. 

Per Branson , T s “Force manure’’ cannot be 
established bv showing that the consequences of 
doing the act which would be suffered by the 
person relying upon the clause would be unplea- 
sant, troublesome or perhaps disastrous. Ir 
order to succeed the local authority must show 
that what the statute ordered them to do has be- 
come impossible ; it is not enough for them to 
say that it has become inconvenient or unpleasant 
for them to do it, Hackney Borough Council 
v, Dose. '1922} 1 X B. 431. 

Statutory duty— Reasonable performance - 

Cleaning of cess pools — Public Health Act, Ss 
42 * 43. 

The obligation cast by statute upon a local 
authority as regards the cleansing of cesspools in 
a particular areais a question of degree , it is 
ahvavs a matter of the reasonable interpretation of 
the statutory duty. It may be a reasonable fulfil- 
ment of the statutory obligation if the local author- j 
ity cleanses the cesspools once in three months 
free of charge and at earlier intervals on payment j 
by the house-owner. Whether the undertaking 
to empty cesspools at certain intervals is reason- 
able must be judged by reference to the needs of 
the oommunity as a whole and not to the case of 
a particular individual who wants an excessive 
amount of user of his cesspool. Leck v. Epsom 
Rural District Council. (1922) IK. B 383 

MahdamuH — Corporation — Refusal to grant 
license. 

"A mandamus will not be granted ii a local autho- 
rity bchafide and on reasonable grounds bebeves 
that the erection of a -proposed building would be 


MARTIAL LAW. 

in contravention of some provision of law and 
therefore refuses license for the said building. 

If the local author tv in refusing the license acts 
on irrelevant considerations and there are no 
reasonable grounds for the belief that the pro- 
posed building contravenes or infringes some 
provision of the law, tbeu a mandamus will issue 
Rex v , Cambridce Corporation 

(1922) 1 X. B. 250. 

Statutory body — Refusal to perform 

statutory duty — Remedy of aggrieved party. 

Mandamus is the regular remedy where b is 
des>red to compel a public body to fulfil a public 
duty which they without legal excuse decline to 
perform, and the performance of which would 
be for ihe benefit of the person or body complain- 
ing. Where however the statute ci eating the duty 
has prescribed a form of remedy for a breach of 
that duty other than mandamus, than as a general 
rule the court will not allow any other remedy to 
be pursued There may also be cases where the 
party ccmplamhg may have some alternative 
remedy as convenient, be neSc’al and effectual as 
mandamus, and if so in its discretion the court 
will not grant a writ of mandamus. Rfx v. 
Popl\r Borough Council (No. I ) : 

(1922; IK B. 72 (C. A) 

Marine Insurance — P. p . t. clause in policy — 
Effect of — Marine Insurance Act , S. 4 — Doctrtne 
of subrogation . 

Under S. 4 of the Marine Insurance Act, every 
marine insurance policy containing a p. p, 
clause is void as it is a contract by way of gam- 
ing or wagering. A right of subrogation does not 
arise from such a policy History of the doctrine 
of subiogatioii consideied, John Edwards and 
Coy r. Motor Union Insurance Company, 
LTD (1922) 2 X. B 249. 

Practice — Discovery — Affidavit of 

papers. 

In actions based on marine insurance policies 
an affidavit of papers relating to the ship must 
be made by the plaintiff and all persons in- 
terested in the ship. The action itself should not 
be taken up for trial until plaintiff has disclosed 
all the material documents relating to the ship in 
his possession or otherwise, and also what 
attempts he has made io obtain the documents or 
why he failed in such attempt, Graham Joint 
Stock Shipping Co Ltd v. Mortor Union 
Insurance Co. Ltd. (1922) 1 X. B. 563. 

Martial Law — Military court — Unauthorised 
possession of arms — Conviction and sentence of 
death— Writ of prohibition— Criminal cause or 
matter — Supreme court of Judicature Act (1877) 
S, 50, 

S. 47 of the English Judicature Act, which is 
sinvlar to S. 50 of the Irish Act, prohibits an ap- 
peal from auy Judgment of the High Court “in 
any criminal cause 4 or matter v In order that a 
matter may be a criminal cause or matter it must 
fulfil two conditions which are connoted by and 
implied in the word u criminal.” It must involve 
the consideration of some charge of crime, that is 
to say, of an offence against the public law ; and 
that charge must have been preferred or be about 
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to be preferred before some court or judicial tri 
bunal having or claiming judsd-ction to impose 
punishment for the offence or alleged offence If 
these conditions are fulfilled, the matter may be 
criminal, even though it is held that no crime has 
been committed, or that th*» tnbunal has no juiis 
diction to deal with it, but there mus be at least 
a charge of crime (in the wide sense of the word) 
and a claim to criminal jurisdiction 
The right to administer force against force in 
actual war does not depend upon the proclama- 
tion of Mattial Law but on the question whether 
there is war or not. If there is war, there is the 
right to repel force by force, but it is found con 
venient and decorous, from time to time, to au’ho 
ries what are called “courts” to administer 
punishments, and to restrain by acts of repres- 
sion the violence that is committed in time of war, 
instead of leaving such punishment and repres- 
sion to the casual action of persons acting 
without sufficient consultation, or w-thout 
sufficient order or regularity in the procedure in I 
which things alleged to have been done are 
proved. But these proceedings of so-called “Courts 
Martial” admmistering summary mstice under 
the supervision of a Military Commander, are not 
analogus to the regular proceedings of Courts of 
Ju c ttce. A Court Martial, proper lv so called, is a 
tribunal, regularly constituted under military law 
and is quite different from a body of military 
officers ent usted bv the Command' ng officer w’t ' 
the duty of inquiring into certain alleged 
breaches of his commands con atned m his 
proclamation and of adv’sing him as to the 
manner in which he should deal with the offence*. 
The “sentences” of this latter body, »f confirmed, 
will derive their fo~ce not from the decision of 
the Military Court, but from the authority of the 
officer commanding His Majesty’s forces in the 
field. 

A wr»t of prohibition is a Judicial wrt, issuing 
out of a Court of Superior jurisdiction and direc- 
ted to an inferior Court for the puroose of preven- 
ting the inferior Court from usurping a jursdic 
tion with which it was not legally vested, or in 
other words, to compel Court-s entrusted wffh 
judicial duties to keep within the lirrrts of their 
jurisd'coon. There is no precedent for the issue 
of a writ against a body wh ch has no statutory 
or common law auth mty to act as a Court for 
the trial of cases and which does not claim any 
such authoiity. j 

On the facts, the House of Lords held that 
prohibition d»d not fie against the officers of an 
advisory mUitarv Court (not being a Court martial) 
on the ground that they did ho claim to act as a 
judicial tribunal in any legal sense and also on 
the ground that they were flinch offing Clie- 
ford V. O’Sullivan. (1921) 2 A, C 570. 

Master and Servant— Suspension — Reasonable 
cause — Effect of suspension on Itabtltiy of 
employer and employee — Statute — Repeal by 
implication . 

Where The relations between the parties are 
those of ejnployer and employed, and there is a 
power of suspension which was prooerly exercised 
byjthe employer, the obligat’ons on both sides 
are suspended. The -servant or the employed 
‘person is excused ffrom the performance pf his I 


PETITION OF RIGHT. 

duty and the employer is excused from payment 
for the discharge of that duty. - 

Per Wamn^ton L J In ordei that a sub- 
sequent statute, not expressh repealing a pre- 
vi us one, or the provisions of a previous statute, 
may operate by imphcat on is aiep*-al, it must 
be found that the provisions of the subsequent 
statue are so inconsistent with those of the pre- 
vious one that the two cannot stand together 
W allwork v Fielding. (1922) 2 K. B 66 (C A ) 

Mortgagor and Mortgagee —Mortgagee if a trus- 
tee of the power of sale-*-Motivt for sale % if 
material . 

A mortgagee is not a trustee of the power of sale 
for the mortgagor and if he is enti led to exercise 
the power, the Court canno* look mto motives 
for so doing or restrain him from exerc ic ung it 
except on the terms of payment of the moitgage 
debt Belton v, Bass, Ratcliffe nd Gretton, 
Ltd (1922) 2 Ch. 449 

Negligence — Highway — Wall adjoining — Omis- 
sion to repair — Damages — Liability of owner 

A landlord who lets a house in a ^dangerous 
s f are is not liable to the tenant’s guests for 
acc'dents haopening during the term. When 
there is a nuisance on a h ghway any person 
lawfully using the highway has a cause of action, 
but not one who was not ti'-ng the highway at 
aU Consequently an invitee on private '-pre- 
mises is not entitled to damages for injury 
caused bv somethmg which is a public nuisance 
to an adjoining highway. Bromley v Mei cer. 

(1922) 2 K. B. 126 (C. A.) 

Petition of Right — Amendments — If and when 
allowed * . 

The petition -of rights being a heneficient in- 
st'ument for the fur'herance of the public weal. 
Courts must be deemed io have powers of amend- 
ment, though restricted* If the suppl'ani seeks 
to substitute or add a substantially new cause of 
action, no amendment should be allowed in the 
absence of ? fiat by the King or a consent by the 
Attorney General- But if the proposed amend- 
ment is a mere variation in the formulation of a 
con ract s ’ch as e £. change of date or of amount, 
then ordmanlv the amendment should b a granted, 
Ruffy-Arnell and Baumann Aviation Coy., 
Ltd v. King (1922) I. K B 599. 

Contract by Crown — Enforcement of — 

Restraint on executive action. 

The Government can bind itself through its 
officers by a commercial contract, And if it does 
so it must periorra it like amb dr else or, pay 
damages for the breach But an a rangement 
during the war whereby the Government pur* 
norts io give an assurance as to what its execu- 
tive action would be in the fu ure in relation to a 
"articular stup m the event of her coming to 
England w»»h a particular kind of cai^gn, is npt a 
contract for the breach of which damages can be 
sued tor in a Court of Law. It is merely an ex 
pression of in’ention to act in a par'icular way 
m a certam event. It is not competent for the 
Government to fetter its future executive action, 
which must pecessarilv be determined bv the 
n^eds of the community when ihe q^e^iou arises. 

At cannot by contract hamper its 
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presenting an appearance of submission weie 
ambiguous and did not result in a completed cap- 
ture — No particular formality is necessary ; haul- 
ling down the flag is not conclusive on the mattei. 
The Pellworm and Others. 

(1922) I A C. 292. 

Damages to goods— Liability for— Duties 

and obligations of captors 

The obligation of captors has always been re- 
cognized as beiug one of cars and prudence. It 
has never been placed so high as that of msu- 
mg or answering in all events for the safety oi 
the prize. But n is well settled that it is for un- 
reasonable action, for negligence and for wilful 
wrongdoing that captors are liable from the time 
of seizure to the time when theses is placed in 
the custody of tbe Prize Court. Insurance of the 
owners’ interest i* clearly a matter for the owners 
themselves 

Where m the interval between the capture of 
the prize and the delivery of the same to the Mar- 
shal , they have been distroved by fire without 
negligence, the owner is not entitled to recover 
for the loss The New Sweden 

(1922) 1 A C. 229 

— - —Subjects of— Vessels not taken in pursuit 

Vessels and craft not actually taken in pursuit 
do not form the subject of maritime prize The 
Arichab and others. (1922) 1 A C 235. 

Public authority — Protection of — Negligence — 
Execution of duty— Public Authorities P/otection 
Act , (1393) S, 

A public body does not necessarily enjoy die 
protection of S. 1 of the Public Authorities Pro- 
tection Act 1893 merely because it is acting under 
a leave or license conferred upon it or under a 
permission granted to it by an Act of Parliament. 
To entitle it to protection it is necessary that it 
should be acting in pursuance or execution or j 
intended execution of an Act of Parliament or of 
public duty or authority Edwards v, Metro 
politan Water Bo^rd. 

(1922) 1 K B. 291. 

Railway — Risk note — Owner's risk — Deviation 
from route — Loss — Liability. 

If a carrier desires to exempt himself from 
his common law liability be must do ao in clear 
language. Where the contract between a con- 
signor and the railway provides for the carriage 
of goods from one place to another through a 
particular routs and the consignor agrees to bear 
the risk of loss or delay in transit himself and to 
exempt the railway from liability therefor, the 
exemption has reference to the conveyance by 
the prescribed route and by that route alone. 
When once the goods are diverted by the Rail- 
way from the prescribed route and taken on 
another journey, even though that diversion was 
the result of a pure mistake on the part of the 
railway servant, they ceased to be covered by the 
contract and by the exceptions wh’ch it contains. 

Per Scrutton , L. J. : When a carrier seeks to 
protect himself bv exceptions, unless they are so 
worded as to indicate clearly a contrary inten- 
tion, they only apply where the excepted events 
happen in the course of his carrying out tbe 
contract, and do not apply where they happen 


SALE OF GOODS. 

while he is doing something which he has not 
contracted to do. Neilson v . L and N. W. Ry, 
Co. (1922) 1 K. B. 192.' 

Reinstatement— Basis of— Direct loss or damage 
— What amounts to 

The plaintiffs, a firm of motor proprietors, 
were temporarily dispossessed of then premises 
by the Government during the war As a result 
they bad to buy fresh premises and convert them 
to suit their business When tbe original pre- 
mises were quitted bv the Government, the newly 
purchased premises were sold at a loss Held , 
the loss incurred by the sale was also payable as 
compensation 

Per Baiikes, L. J Direct loss or damage 
relates to the direct consequence of the act giving 
rise to tbe claun. 

Per Atkin , L /, The word ‘ direct ’ connotes 
relations which are of the essence of the rule for 
determining the measure of damages arising from 
any breach of duty m contract or m fort and 
giving rise to a claim for damages. A and B 
taxis, Ltd. The Seceretary of State for 
Air (1922) ‘2 K. B 328. 

Restitution of conjugal rights— Di reef ion to fay 
portion of income— Supei tax not to be deducted. 

Where a matrimonial court in a suit for restitu- 
tion directed the husband to pay a certain speci- 
fied fraction of his income to the wife, he is not 
entitled to deduct supertax in calculating the 
amount Even acquiesence in tbe deduction does 
not bar the legal right, Campbell v Campbell. 

(1922) P. 187. 

Suit for— Separation by mutual consent 

— Sincerity of claimant 

Where a wife sues for restitution of conjugal 
rights and it is found that the separation was the' 
result of an agreement between the parties, the 
court has first to ascertain whether there is a 
sincere desire on the part of the claimant to re- 
sume cohabitation. Mann v . Mann, 

(1922) P. 238. 

Sale of goods— Bill of sale— Assignment of chattel 
or proceeds as security — Registration. 

Tbe owner of a motor car gave it to the defen- 
dant, a motor engineex, for repair and sale there- 
after Subsequently in order to secure his over - 
drawn account at the plaintiff's bank, the owner 
of the car wrote a letter to the defendant to hold 
the car or its proceeds when sold to the order of 
the bank, The letter was unregistered. In a suit 
by the bank for recovery of the proceeds ot the 
sale of the car from the defendaut, it was held 
that the letter in question was a bill of sale and, as 
it had not been drawn up in the form required by 
the statute and not registered, the title of the bank 
to the money failed. The letter in question was 
not merely an assignment of the proceeds of sale 
of a chattel but also an assignment of the chattel 
itself until sold and it was not open to (tie Court 
to split the document into two parts and discard 
the part that assigned the chattel merely because 
at the time when the plaintiffs put forward their 
claim the chattel had ceased to fofm.pafrt of the 
security National Provincial and Union 
Bank of England v. Lindsell, 

(1922) 1 K. B. 21; 
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C. 1. F.couthict — Incidents of— Bill of 

* lading— Policy of insurance— Certificate in hen 
of policy— Buyers right to reject. 

Under a C. 1. F contract the buyer mnst be 
ready and willing to pay the price of the goods 
against tender of these documents, vie, the bill of 
jading, invoice and policy of insurance, which 
completes delivery in accordance with the con- 
tract, A bill of lading is a receipt for goods 
shipped on board a ship signed by the person who 
contracts to carry them or his agent and stating 
the terms on which the goods were delivered to 
and received by the ship. A bill of lading must 
acknowledge actual shipment of goods on board 
a particular ship. A receipt for goods which are 
at some future time to be shipped on board a 
named or unnamed ship is not a bill of lading 
within a C. I. F, contract. A certificate or other 
document of insurance is not good tendei under 
an ordinary C, 1. F. contract unless it be an actual 
policy and unless it falls within the provis ons of 
the Marine Insurance Act, 1906. Diamond Al- 
kali Export Corporation v Fl Bourgeois, 

(1921) 3 KB. 43. 

Delivery postponed on verbal teqnest of 

buyer — If a variation — bale of Goods Act , S 4. 

After the sale of some goods had been effected 
m writing the buyer verbally reques'ed the 
owner to withhold delivery for some time — 
When the goods were actually tendered the bu\er 
refused to take delivery on the ground of delay. 
In a suit for damages, the defence was that the 
parol agreement postponing delay was the unen- 
forceable under S 4 of the Sale of Goods Act. 

Held , the terms of the verbal agreement did not 
amount to a variation of the contract and hence 
need not be in writing. Levey and Co. v. Gold- 
. berg, (1922) 1 K. B. 688 

Delivery— Delivery at buyei’s house — 

Mtsappropi tation by persons not authorised — 
Liability for loss . 

A vendor who is told to delivei goods at the 
purchaser’s piemises discharges his obligation 
if he delivers them there without negligence to a 
person apparently having authority to receive 
them. He cannot know what authority the actual 
recipient has. His duty is to deliver the goods at 
the proper place, and of course, to take all proper 
care^to see that no unauthorised person received 
them He is under no obligation to do more. If 
the purchaser has been unfortunate enough to 
have had access to his premises obtained by some 
apparently respectable person who takes bis goods 
and signs for them in his absence, the loss must 
fall on him and not on the innocent carrier or 
vendor. Galbraith and Grant, Ltd. v. Block. 

(1922) 2 X. B. 156. 

— * — Fixture — Engine attached to the soil — 

Delivery — Property in the goods when passes — 
Sale of Goods Act , 1593, S, 18. 

An engine weighing thirty tons was affixed to 
~a bed of concrete by means of bolts and screwed 
down. The plaintiffs, the owners of the engine 
and of the premises on which it stood, contracted 
to sell the engine to defendants and to deliver it 
free on rail in London to the defendants. The 
plaintiffs detached the engine but while being 
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loaded on to a railw ay truck the engine was so 
badly injured that the defendants refused to 
accept it. On a question arising as to whether 
the property in the engine had, at the date of the 
injury, passed to the defendants Held, that the 
plaintiffs continued to be the owners of the engine 
at the time of the injury to it. The defendants 
intended to buy only a chattel and in order to 
make it a chattel, the engine had to be severed 
from the soil. The property in the engine there- 
fore did not pass until it had been severed and 
delivered under the terms of the contract. Under- 
wood Ltd v. Burgh Castle Brick and 
Cement Syndicate. (1922) 1 K. B. 123. 

Implied warranty-'DiscIosurc of purpose 

if necessary Knowledge of buyer and seller 

Both under the common law and S 14 of the 
Sale of Goods Act, 1893, if goods are ordered for 
a special purpose and that purpose is disclosed 
to the vendor so that in accepting the conti act he 
undertakes to supply goods which are suitable 
for the object required, such a contract is suffi- 
cient to establish that the buyer has shown that 
he relies on the seller's skill and judgment. There 
is in such a case an implied warranty that the 
goods supplied shall be reasonably fit for the 
purpose in view and this implied warranty is not 
excluded by the fact that at the date of the con- 
tract, the buyer knew that the seller’s sources of 
supply were limited Manchester Liners Ltd. 

Re *L Ltd. (1922) 2 A. C. 74. 

— g Trade fixtures— Passing of pro petty— 

Demery—Sale of Goods Act , S. 18. 

No general rule can be laid down which will 
answer the question when the property in goods 
passes in erery contract of sale. In many sales of 
specific articles to be delivered, the property 
passes on the making of the conti act. But the 
facts may give rise to other inferences, as regards 
the intention of the parties. 

The owners of a heavy engine weighing 30 tons 
and bolfed to and embedded in a concrete flood- 
ing in the owner’s premises agreed to sell it at 
a price F. O R London. Before the engine 
could be deli vet ed on rail it bad to be unfastened 
and then to be dismantled a work requiring several 
days’ work and an expense of £100. The sellers 
detched the machine but while it was being loaded 
on a truck it was damaged by accident The 
buyers refused to accept the engine while the 
sellers contended that the property in the engine 
had passed on the date of the sale, to the buyers. 

Held , that as the plffs. were bound to do some- 
thing, which they had not done, for the purpose 
of putting the engine into a deliverable state, they 
remained its owners at the time of the accident. 
Moreover the circumstances attending the con- 
tract showed an intention that the property in 
the engine should not pass until it was placed on 
rail in London. (1922) 1 KB. 123 affirmed, 
Underwood, Limited v. burgh Castle Brick 
and Cement Syndicate, (1922) 1 K, B. 343. 

— Warranty of merchantable quality— 

Goods not lawfully saleable in country of known 
destination— Sale of Goods Act, S . 14 (2). 

In a contract for the sale of goods the implied 
warranty as to merchantable quality does 89 $ 



1143 


THE YEARLY DIGEST 


1144 


SETTLEMENT. , 

include the quality ot being regally saleable in the 
market fot which they uie mended. Conse- 
quently the tact that by reason oi a local law the 
goods are unsaleable in the country m which the 
vendors knew they were intended to be sold, 
does not constitute a breach of the implied condi 
tion as to “ merchantable quality ff 

Per Scrutton , L . /. '—The expression " mer- 
chantable quality’’ does not cover legal title to 
goods or the legal right to sell. It means that the 
goods comply with the description in the contract, 
so that to a purchaser buying goods of that 
description the goods would be a good tender. It 
does not mean that there shall in fact be persons 
ready to buy the goods. Si mner Permain and 
Co, v. Webb & Co, 

(19221 1 K. B. 55 (C A.) 

Settlement — ~ Construction — Second marriage 
'' without haring been mat urd" —Meaning ot — 
Principle s of cons it action. 

The elemental y ruleot Cunstuction ol a docu- 1 
mem is lo ascertain the intention oi the party, 1 
tegard being had to the circumstances under 
which it was executed, the language used and the 
context in which it i seised. 

In the case of marriage settlements theie is no 
rule or principle whereby the words in dispute 
should be interpreted as excluding merely the 
husband ot the settlor and not as excluding a 
child whether by that or any other husband 

Where m a settlement executed b\ a ladv be- 
fore her second marrige, there was a final clause 
according to which under certain ctrcu instances 
her properties were to pass as tf she died intestate i 
and u without having been married ” 

Held, by Viscount Birkenhead L. C , Loi d\ 
Atkinson and Lord Sumner. (Lord Buckmaster I 
and Lord Parmoot dissenting) the words must 
be taken to be used in their natural sense of her 
dying a spinster and as such would exclude a son 
by the first marriage —Case law on the subject 
fully discussed. Boyke v. W \sbroUgh and 
Others. * (1922) 1 A C 425 

Shipping — Chat ter pat iy—Time cluu tei — hn possi - 
bihtv of performance — Frustration of adventure 
~~ Freight paid monthly in advance — Right of 
charterer to pro rata adjustment. 

Under a chaiterparty a ship was chartered tor 
four months at*a fixed hire per month and pro rata 
for any fractional part of a month until redelnery 
to the owners as therein stipulated. The payment 
oi hire was to be made in London monthly in 
advance and redehvery of the ship was to be at 
a United Kingdom coal port There was a 
further clause that if the steamer happened to be 
on a voyage at the expiration of the period fixed 
by the charter the charterers were to have the 
use of the steamer at the rate and on the conditions 
therein stipulated, to enable them to complete the 
voyage, provided that the voyage was reasonably 
calculated to be completed about the time fixed 
for the termination of the charter. Money in 
dispute between the owner and the charterer was 
to be deposited in a bank in their joint names 
until settlement of the dispute by arbitration. In 
the event of the breakdown of machinery or of 
the steamer being lost or missing, hire was to 


SHIPPING. 

on August 10, 1919, but the charterers had before 
that date loaded the steamer a» Antwerp with 
a caigo foi Toulon with the intention that 
she snould return to the United Kingdom with a 
Cargo from Toulon. The steamer arrived at 
Toulon and on August 1916, when she had com- 
pleted the discharges of her cargo, she was 
lequisitioned by the Shipping Controller and sent 
to Australia. In an arbitiat'On between the 
parties the umpire made an award in the form of 
a special case 

Held, (1) that the stipulation for payment in 
advance applied to a case oi extension of the 
charter beyond the charter term, and that on 
August 10 a full month’s hire was payable by the 
charterers ; and 

(2) by the majority of the House of Lords [Vis- 
couni Finlay and Lord Wren bury dissenting) 
that the charterers were not entitled to a prorata 
adjustment by reason of the frustration of the 
adventure. 

Per Lord Snmnci * — In the absence ot any 
special provision made by the parties with re- 
ference to the contingency of further performance 
of the contract becoming impossible, moneys 
paid in iccordancc with the teims of the cont- 
ract must remain where they are when that con- 
tingency occurs , the party who has paid them and 
by the contract was bound to pa them, cannot 
recover tnem back, but as regards future liability, 
the contract is at an end Elliott Crutchley 
i 1904) 1 K. B. 565 approved. French Marine 
r. Compignie Napolitaine etc. 

(1921) 2 A C. 494. 

Charter party — Agiecmcnt to dehvei in 

good o> dei — Delivery m damaged condition — 
Pei tod of i e pairs — Hire if chargeable 

Under the terms of a chaiterparty, the ship was 
to be delivered back m the condition in which it 
was taken, but when it was tendered it was slightly 
damaged, and hence the delivery was refused. 
The necessary lepairs were effected and the ship 
givenback. On a claim by the owners for the hire 
ioi the period subsequent to the first tender 
during wmch it was under repair. 

Held , the owners were not entitled Jor the lure 
toi the period, but for some amount ot damages 
foi loss ol use. Wye Shipping Co , Ltd v. 
COMPAGNIE DN CHEMIN De FER PARISORLEANS. 

(1922) 1 K B, 

— Chartei pai ty — Option to lenew— Sub- 

chartcror repudiating contract — Failure to ex- 
ercise option— Damages right to. 

Under the terms of a c^arterparty, the char* 
terers had an option to renew the same for a 
further period by giving notice. They had entered 
into a sub-charterparty far the whole period, in- 
cluding the optional period, but the sub-char* 
terors repudiated the contract so far as the 
optional period was concerned, and as a result 
the charterers did not ex*ercise their option to 
renew— -In an action brought by the charterers 
against the sub-charterors for damages ; 

Held , as they had failed to exercise their 
option of renewal, they could not have placed 
the ship at the disposal of the sub-charterors, 


ceise. The petioa fixed by the charter expire^ and hence were not entitled to damaged 
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Rutherford Sender ind Co Ltd v. Gold- 
thorfe, Scott \nd Wright Ltd., 

11922) 1 K. B. 500. 

Collision — Vessel belonging to toieign 

state — Maritime hen — Enfot ^ability 

Where on account of collision with a ship be- 
longing to a foreign state, damage ensues, a 
maritime lien for such damage comes into exis- 
tence ; although in this case the ownei cannot 
be impleaded directly, being a sovereign state, 
nevertheless it the ship be transferred to a private 
owner the lien can be enforced against him by 
judicial process. The Tervaete In tc 

(1922) P. 197. 

Slander of title —Essentials of — Malice — Damage 
— Injunction grant of 

Before a plaintiff can recover damages in a 
common law action for a slander to the title of 
his property, he has to prove (1) that the pub- 
lished words are ialse , (2) special damage and 
(3) that the defendant acted maliciously — What 
constitutes malice considered, 

Quaere whether injunction may be granted in 
cases of threatened slander of title where 
damages would either necessarily or probably 
result, without proof ot actual suffering oi special 
dam ge British Railway Traffic and 
Electric Company v. The C R. C. Coy. 
Ltd and the London Country Council . 

(1922) 2 KB 260. 
Straits Settlements Limitation Ordinance, (1896,) 
S. 10 and Art. 99 —Will— Trust — Sint for decla- . 
ration that trust is void and foi recovery of 
property— Intcs ta cy—Li m itation — Star ting point 

S. 10 ot the Strai's Settlements Ordinance 
(corresponding to S. 10 of the Indian Limitation 
Act) does not apply to a suit by a person chinnng 
as the legal personal representative of a deceased 
testator, to recover property on the 1 ground that 
the trusts for which they were set apart by the 
testator were void. 

The purpose of following the property in the 
hands of the trustees referred to in S. 10 must be 
the purpose of restoring it to the trust specified 
In the section. A specific purpose, withm the 
meaning ot S. 10. must be a purpose that ih either 
actually and specifically defined in the terms of 
the will or the settlement itself, or a purpose 
which, from the specified terms, can be certainly 
affirmed. 

Balwant Rao v, Puran Mai I. L. R. 6 All. 1 
approved. 

Under Art. 99 of the Straits Settlements Ordi- 
nance a suit for obtaining a legacy or for a share 
of a residue bequeathed by a testator or for a dis- 
tributive share of the property of an intestate 
cannot be maintained after the lapse of 12 years 
from the time when the legacy or share becomes 
payable or deliverable. A suit by the next of km 
for a declaration that a gfft of a portion of the 
testator’s property is void and for the recovery of 
the same as upon an intestacy, must therefore be 
brought withm 12 years of the testator's death or 
of the date fixed by the testator or for division of 
the estate, 

A decision ot a competent court declaring the 
gift tp be void and therefore declaring an intes. 
tapy to that extent, does not give a fresh starting 
poiht 


[ TORTS 

: fhe intestacy, a any, has existed throughout. 

The probate gives no efficaci to the provisions oi 
the will , it is merely prooi oi the contents, Khu\ 
Sim Tek r. €h\uh Hoot Gnoh Nelh 

(1922) 1 A C. 120 

TQYts~~Contnbutoi y negligence- -Doctrine, limits 
of — Collision at sea 

In all ease^ of damages by collision on land or 
sea there are three ways in which the question of 
contributory negligence may arise 

(i) The person who sues tor damages is himself 
| negligent but his negligence had brought about 
j a sta’e ot things in which there would have been 

no damage if the other party had not been subse- 
quently and severally negligent In this case full 
damages are awarded 6 A. C, 217 . 9 A, C 873 
f ref to 

(ii) At the olher end of the chain, the negligence 
oi the plaintff makes collision so thieatemng that 
though by the appropriate measure the other 
paity could avoid it, he had not really time to 
think and by mistake takes the wrong measure , 
m th’s case plaintiff wholh fails (1879) 4 P. D 
219 5 A C 876 ref to, 

(iii) In between these termm come the cases 
where the negligence is deemed contiibutory. 
and the plamliff in common law recovers nothing 
while in Admiralty, damages are divided in some < 
proportion or other. 

The question of contributory negligence must 
be dealt with somewhat broadly and upon com- 
mousense principles. Where a clear line can be 
drawn the subsequent negligence is the only one 
to look to, but there are cases in which the two 
acts come so closely together and the second act 
oi negligence is so much mixed up with the state 
oi things brought abou* by the first act that the 
party secondly negligent while not held tree from 
blame might on the other hand imoke the prior 
negligence as being part ot the cause of 
the collision so as to make n a contribution The 
Admiralty Commissioners a. Owners or S. S. 
“ Volute. 1 ' (1922) 1 A, c. 129. 

Negligence — City cot potation - Botanical 

gardens— Public park — Poisonous shrub — Access 
— Child eating poisonous fruit — Death — Damages 
-Demurrer-Pleadings— Practice. 

Where a court is called upon to decide an issue 
arising upon a demurrer, the defendant must be 
taken to admit for the sake of argument that the 
allegations m the plaint are true modo et forma. 

The City of Glasgow Corporation were the pro- 
prietors and custodians of public gardens in the 
city. There was in the gardens a play-ground 
and bandstand to which the public had access. 
On a small strip of land adjoining the play-ground 
the Corporation grew shrubs of various kinds 
including a shrub bearing berries similar in ap- 
pearance to small grapes and presenting a very 
tempting and alluring appearance to children. 
This plot of ground which was enclosed by a 
fence, was also open to the public, access being 
obtained to it by a gate in the fence easily open- 
ed even by children The plaintiff's son, aged 
seven years proceded with some other children 
! to the play-ground in the gardens and ate some 
of the poisonous berries and died. It was alleged 
in the plaint that the Corporation knew that the 
berries were a deadly poison and that no warning 
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bad been given to -children or their parents or 
others who had custody of them, of the danger. 
Iu a suit by the plaintiff for damages for the death 
of Ins son caused by the negligence of the Cor- 
poration, the latter pleaded that the allegations m 
the plaint did not disclose a cause of action 
Held that the averments m the plaint disclosed a 
good cause of action and that the action ought to 
proceed to trial. 

Per Lord Atkinson : — The liability of the de- 
fendants m cases of this kind rests, in the last 
resort upon their knowledge that by their action 
they may bring children of tender years, unable 
to take care of themselves, yet inquisitive and 
easily tempted, into contact, m a place in which 
they, the children, have a right to be with things 
alluring or tempting to them, and possibly in ap- 
pearance haimless, but which, unknown to them 
and well known to the defendants, are huitful or 
dangerous if meddled with. 

Per Lord bhazo — In grounds open to the 
public as of right the duty resting upon the pro- 
prietors, or statutoiy guardians like a munici- 
pality, of making them reasonably safe does not 
include an obligation of protection against dangers 
which are themselves obvious Dangers, how- 
ever, which are net seen and ob\ious should be 
made the subject either of effectively iestricted 
^access ©r of such express and actul warning or 
prohibition as reaches the mind of the persons 
prohibited. Corporation of the City of 
Glasgow v. Taylor, (1922) 1 A, c. 44. 

Negligence — Police constable entering 

house left open at night — Injury — Damages — 
Liability for . 

Where a police constable seeing the door of 
defendant’s warehouse open after dark and in 
order to see if anything was wrong entered the 
warehouse in the execution of his duty and in- 
jured himself by falling into an unfenced saw pit 
inside the warehouse. Held, that the defendant 
was not liable iu damages to the plaintiff .* The 
police-constable had no legal right to enter the 
ware-house, beng neither an invitee nor a licensee 
and even assuming he had, the defendant was 
under no duty to him to make the place safe for 
him or to warn him of the danger. Great 
Central Railway Co. v* Bates. 

(1921) 3 K. B. 578 

Trade name — I nj u nc tion — Suit for — Test 

When an injunction absolute is claimed res- 
trainingjdefendants from using a trade name which 
paintiffs had been using for a long time previ- 
ously, one of the tests to apply is to see if confu- 
sion is likely to be created in the mind of the 
public by the use of tbe name by the defendants 
Nature of the injunction to be granted in such 
cases considered with reference to case law W. H. 
Dorman and Co Ltd. v. Henry Meadows Ltd. 

(1922) 2 Ch. 332 

Vendor and Purchaser — Leasehold lands in 
disrepair — Contract to buy m present condition, 
after getting landlord's consent— Cost of repairs 
—Specific performance . 

Leasehold lands in a bad state of repair were 
agreed to be purchased in that condition, and an 
assignment to be taken subject to the landlord’s 
assent being obtain ed— Prior to such consent 
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being obtained, in pursuance of a notice to repair 
served by the landlord, the vendors had to spend 
a sum of money for effecting ihe same, as other- 
wise, there would be a forfeiture of the la *e. 
The vendors ihen brought a suit for specific per- 
formance claiming m addition to the sale price, 
the amount spent on repairs : 

Held , they were entitled to get a decree, for 
from the date of the contract, the property in its 
state of disrepair belonged in equity to the 
purchaser and the vendors become as from that 
date trustees for the purchasers. The latter 
were therefoie liable to mdemmfy the vendors 
Lorn liability to put the property into any state ot 
repair other than that m which the puchasers 
agreed to purchase it Loekharts v . Bekrand 
Rosen and Company. (1922) 1 Ch. 433. 

— — Sale of land in fee— Existence of pathway 
— Latent and patent defect 

No one who buys the unencumbered iee simple 
of a piece of land can have iorced on him land 
Which is subject to a public right of way, In all 
cases between vendor and purchaser, it may be 
taken that the vendor knows what the property is, 
and what the rights with regard tb it are The 
purchaser is generally in the dark. In consider- 
ing what is a latent defect, one ought to take the 
general view, that a patent defect, which can be 
thrust on the purchaser, must be a defect which 
arises either to the eye, or by necessary implica- 
tion from .something which is visible to the eye. 
It would not be fair to hold that a purchaser is to 
be subjected to all the rights wieh he might have 
found out, if he had pursued an enquiry based 
upon that which was presented to his eye. He is 
I only liable to take the property subject to those 
defects which are a necessary consequence of 
something which is patent to the eye. Yandle 
and Sons v , ( Sutton : (1922) 2 Ch. 1991 

Will — Construction — Legacies— Bequest of stock 
—General or specific legacy . 

The bequest of a sum of stock ul pounds and 
its fractions, being the exact amount of the stock 
that tbe testator possesses at the date of his will, 
is a general legacy unless there is something else 
on the face of the will to indicate that the testator 
intended it to be specific Warwick v. Willcoks. 

(1921) 2 Ch. 327. 

Construction — Power of appointment— 

Power if can be exercised by court, 

The power of testamentary diposition is 
essentially a personal one and cannot be exercis- 
ed by a will merely purporting to delegate to 
another the distribution of the testator’ t> estate 
and the ascertainment of the 1 objects of his 
bounty. But there are some exceptions, appaient 
of real to this general rule. One is that of the 
creation of a general power which the donee may 
exercise for his own benefit for such a power is 
equivalent to property. Another is that of the 
creation of a power of distribution amongst chari- 
ties. A third is that of the creation of a power 
of selection amongst individuals or a class of in- 
dividuals who are pointed out as the beneficiaries. 
With regard to this third head, if there is a power 
to appoint among certain objects in no gift over 
in default of appointment, the court implies a trust 
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for or gift to those objects equally if the povveT he 
not exercised, Hughes;* Kootner 

1 1921) 2 Oh. 209 

Construction — Ti ust for chanty— Exe- 

culoi given discretion — "At his own disposal *' — 
Effect . 

A will after providing ior certain legacies, 
left the name of the residuary legatee blank. 
Subsequently by a codicil, the residue was left to 
charitable purposes 44 as I mav in writing direct 
or to be retained by my executor tor such objects 
and such purposes as be may in his discretion [ 
select and to be at his own disposal’* No written i 
directions were left ; 

Heidi in the event which happened, as there 
was a discretion left to the executor to use it for 
purposes other than charitable, the trust for 
charities failed, and as the objects of charity were 
indefinite, the court could not execute the same 

Held , also the concluding words “ to be at his 
own disposal” did not mean the executor was to 
take the residue beneficially , 'he was to hold it 
as trustee for the nekt of km. H vels v Attorney 
General; hi >c*CHiP\fAN (1922) 1 Ch, 287 

Consti action — Charitable bequest — 

Absence of —Discretion of executor as to objects 
and purposes 1 

A testatrix bv^er will appointed an executor 
and after granting specific legacies including two 
for charitable purposes and one to her executor 
left in blank the name of her residuary legatee. j 
By a codicil the testatrix desired that her residue [ 
should be 44 applied for charitable purposes as I | 
may in writing direct, or to be retained by my I 
executor for such objects and such purposes as 
may in his discretion select, and to be at his own 
disposal” The testatrix le^t no direction as to 
the charities to be benefited. Held that there 
was no valid bequest of the residue to charitable 
purposes in as- much as the executors had a dis- 
cretion to devote the residue to objects and 
purposes other than charitable. The trust for 
those objects was too indefinite for the court to 
execute. Chapman In re , Hales v. Attorney 
General. (1922) 2 Ch. 479 

— — Construction — Vested oi contingent in- 
terest . 
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Where a will provided that the whole estate 
| should he convened and transferred to X, as soon 
I as he attained the age of 25 years, and in the 
I interval the trustees appointed under the will 
I were to apply the whole or part of the income as 
1 they thought fit for the maintenance and benefit 
of X, Held X took a vested interest and on his 
attaining majority was entitled to a conveyance 
and transfer Case law reviewed. In ie Ussher: 
Foster v. Ussher. (1922) 2 Ch 321. 

Personalty — Contingent reversionary es- 
tate m— Testator tf competent to re-conveif. 

A testator who at the time of his death has only 
a contingent, reversionary interest in a personal 
estate is not competent to effect a reconversion by 
means of his will , and hence the property must 
pass under the will as personalty In re Stuart ; 
De Bunsen y. Hirdinge, (19221 1 Ch. 416. 

Power of appointment— Covenants re- 
garding — Validity. 

The donee of a special testamentary power of 
appointment cannot validly covenant to appoint in 
a particular way Such a power is in the nature 
of a fiduciary power to be exercised by the ap- 
pointor's will only , so that up to the last moment 
of his life be mav deal with it according to the 
circumstances It is not a proper discharge of the 
donee’s duty to fetter his fiduciary discretion by 
a covenant executed beforehand. 

Where the donee of such a power made two 
covenants one an affirmative covenant to execute 
a will exercising the testamentary power in a 
particular way, and the otbei a negative one no t 
to revoke or alter the will m that respect ; 

Held , both had no legal operation. In ?e 
Cooke ; Winkley v Winterton. 

(1922) 1 Ch. 292. 

' Soldier's will — 4 In actual military 

, service ” — Meaning of. 

The expresion £ * in actual military service ” in 
; the Wills Act (England) means 4 on an expedition.’ 
j Where it begins or ends must he decided by the 
j circumstances of the particular soldier a liberal 

* construction being always given. In The Estate 

* of Grey. (1922) P. 140, 
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